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Inter-Southern Life Ins. Co. v. McElroy 


INTER-SOUTHERN LIFE INS. CO. v. McELROY. 


No. 8666. 
Circuit Court of Appeals, Eighth a, _— 13, 1930. 
38 Federal Reporter (2d) 5 

1. INSURANCE—WHETHER LIFE POLICY WAS. DELIVERED AND AC- 
CEPTED HELD FOR JURY. 

In action on life insurance policy, evidence held sufficient to take to jury 
question as to whether there was actual delivery of policy and acceptance of it 
by insured. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

4. INSURANCE—PROVISION REQUIRING PAYMENT OF PREMIUM 
DURING INSURED’S GOOD HEALTH BEFORE LIFE POLICY BE- 
CAME EFFECTIVE HELD VALID CONDITION PRECEDENT. 

In action on policy of life insurance, provision in application and policy, to 
effect that policy should not become effective until first premium should be 
paid during good health of insured, held to be valid and binding as condition pre- 
cedent. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 


5. INSURANCE—SOLICITING AGENT COULD NOT UNDER POLICY 
PROVISION WAIVE PROVISION THAT POLICY SHOULD NOT BE- 
COME EFFECTIVE UNTIL FIRST PREMIUM WAS PAID DURING 
GOOD HEALTH OF INSURED. 

Provision in application and in life policy that policy should not become 
effective until first premium should be paid during good health of insured can- 
not be waived by soliciting agent of insurance company, when policy provides 
that no person, except other designated officers of company, may alter or waive 
any provisions in policy, unless insuring company has authorized such waiver. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE—INSURER HELD ENTITLED TO DIRECTED VERDICT 
ON LIFE POLICY, WHERE EVIDENCE SHOWED POLICY NEVER 
BECAME EFFECTIVE, BECAUSE THERE WAS NO BINDING WAIV- 
ER OF PROVISION REQUIRING PREMIUM PAYMENT DURING IN- 
SURED’S GOOD HEALTH. 


In action on policy of life insurance, denial of insurer’s motion for directed 
verdict held error under evidence showing that there was no binding waiver of 
provision requiring payment of first premium during good health of insured, 
and that policy therefor never became effective. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE—INSTRUCTION THAT AGREEMENT BETWEEN IN- 
SURED AND INSURER’S SOLICITING AGENT IN SETTLEMENT 
FOR PREMIUM CONSTITUTED PAYMENT OF PREMIUM WITHIN 
PROVISION REQUIRING PAYMENT BEFORE POLICY BECAME 
EFFECTIVE HELD ERRONEOUS. 


In aetion on policy of lifefinsurance containing provision that it should not 
become effective until payment of first premium during good health of insured, 
instruction that agreement between insured and insurer’s soliciting agent in 
settlement for premium on policy would constitute payment of premium ac- 
cording to terms of contract held erroneous, in view of policy provision under 
which waiver of requirement for payment of premium could not be made by 
soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

9. INSURANCE—STATUTES PENALIZING INSURER FOR DELAY IN 
PAYING LOSS IS UNCONSTITUTIONAL, UNLESS CONSTRUED TO 
PERMIT LITIGATION, WHERE LAWYERS MAY REASONABLY 
DIFFER AS TO LIABILITY (Crawford & Moses’ Dig. Ark. § 6155; Const. 
U. S. Amend. 14, § 1). 


Crawford & Moses’ Dig. Ark. § 6155, providing for penalty and attorney’s 
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fees to be charged against insurance company for delay in paying loss, is violative 
of due process and equal protection clauses of United State Constitution (Amend. 
14, § 1) unless construed as imposing penalty for vexatious refusal to pay and 
as permitting insurer to litigate without penalty, where question of liability is 
one on which lawyers may honestly entertain different opinions. 

(For other cases, sce Insurance, Dec. Dig. § 602.) 


10. INSURANCE—STATUTES PENALIZING INSURER FOR DELAY IN 
PAYING LOSS SHOULD BE CONFINED TO CASES OF VEXATIOUS 
AND INEXCUSABLE NEGLECT AND FAILURE TO PAY (Crawford 
& Moses’ Dig. Ark. § 6155). 

In absence of any decision of Arkansas Supreme Court to contrary, Craw- 
ford & Moses’ Dig. Ark. § 6155, providing for penalty and attorney’s fees to be 
charged against insurer for delay in paying loss, should not be construed to 
demand imposition of penalties, where refusal to pay without suit is based 
on fairly debatable difference of opinion as to law, but application of statute 
should be confined to cases of vexatious and inexcusable neglect and failure 
to pay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


11. INSURANCE—FACTS HELD NOT TO WARRANT ASSESSMENT OF 
PENALTY AND ATTORNEY’S FEES AGAINST INSURER FOR DE- 
LAY IN PAYING LOSS UNDER LIFE POLICY (Crawford & Moses’ 
Dig. Ark. § 6155). 

In action on policy of life insurance, in which defendant contended that 
policy was never in force because of failure to pay first premium during good 
health of insured, facts held not to warrant or justify assessment of penalty and 
attorney's fees for delay in paying loss under Crawford & Moses’ Dig. Ark. § 
6155. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by Don Nettie McElroy against the Inter-Southern Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Arthur L. Adams, of Jonesboro, Ark. (H. M. Cooley, of Jonesboro, Ark., 
and Robert P. Hobson, Elwood Hamilton, and Ernest Woodward, all of Louis- 
ville, Ky., on the brief), for appellant. 

W. B. Scott, of Marion, Ark. (Dudley & Dudley, of Jonesboro, Ark., on the 
brief), for appellee. 

Before Van Valkenburgh and Gardner, Circuit Judges, and Munger, District 

Judge. 
GARDNER, Circuit Judge. 


This is an action on a policy of life insurance upon the life of Bert Franklin 
McElroy. It is alleged in the complaint that on the 2d day of April, 1928, the 
defendant, appellant in this court, issued and delivered to Bert Franklin Mc- 
Elroy a policy insuring his life in the sum of $10,000, naming the plaintiff, Don 
Nettie McElroy, his wife, as the beneficiary in said policy, and that on the same 
day the defendant company issued its supplementary contract insuring said 
Bert Franklin McElroy against complete disability. That the total premium on 
the policy and supplemental contract amounted to $123.80, for which amount 
the defendant issued its receipt, and delivered the same to the insured, and that 
the policy, with the supplementary contract, was thereupon delivered to the 
insured. That thereafter, and on the 8th day of April, 1928, and while the policy 
was in full force and effect, the insured accidentally shot himself, and on the 
9th of April died from the effect of his wounds so received. 


Demand for payment and refusal of said demand are alleged, and it is 
alleged that, in addition to the sum of $10,000, the amount named in the policy 
and interest thereon from May 8, 1928, the date of the refusal of the defendant 
to pay, she should recover an additional sum of $1,200, being 12 per cent. 
of the sum due under the terms of the policy as a penalty fixed by law for 
failure to pay loss claims under life insurance policies in the state of Arkansas, 
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and that she should also recover reasonable attorney fees to be fixed by the 
court and taxed as part of the costs and penalty. 

The answer specifically denies the issuance of the policy and its delivery 
to the insured, denies that the policy was in effect when the insured accidentally 
shot himself, and alleges that there was never a meeting of the minds such as 
to effect a valid insurance contract between the defendant and Bert Franklin 
McElroy; that there never was a delivery to Bert Franklin McElroy of any 
policy of insurance written by the defendaat while said McElroy was alive 
and in good health; and that there never was an acceptance by McElroy of any 
policy as written by defendant, but that the policy sued upon came into the 
possession of the plaintiff after the injury to McElroy, and after his death 
resulting from such injury; that neither the said Bert Franklin McElroy, nor 
the beneficiary, or anyone else, paid the premium to defendant in cash while 
said Bert Franklin McElroy was alive and in good health, and that such pay- 
ment was a condition precedent to any valid insurance contract, and that as soon 
as the defendant learned that such conditions had not been complied with it 
notified plaintiff that no contract of insurance had ever been effected, and that 
it was not liable in any amount because of any such alleged contract of insur- 
ance. 

A trial of the action resulted in judgment in favor of the plaintiff in the 
sum of $12,610, being the face of the policy plus interest, statutory penalty, and 
attorney fees. 

Three questions are presented on this appeal: (1) Was there a delivery of 
the policy to the insured and an acceptance of same by the insured? (2) Was 
there a payment of the premium while the insured was alive and in good health? 
And (3) could penalty and attorney fees properly be assessed against the de- 
fendant? 

Application for a policy of life insurance was made by the deceased through 
the defendant’s local agent, known in the record as R. T. Huxtable, who was 
a soliciting agent for the defendant company. It appears without dispute that 
the applicant intended to apply for a policy containing a double indemnity 
clause, but, through error in the application, such a policy was not properly 
described, and there issued to the insured a policy without this clause. 

The application which was, by proper reference, made a part of the policy, 
contained a provision: “That, except as otherwise stated in the form of binding 
receipt hereto attached bearing the same number as this statement, no contract 
of insurance shall be deemed made, and the company shall incur no liability 
until a policy shall be issued and delivered to me personally and the first pre- 
mium thereon actually paid during my lifetime and while I am in good health.” 

An agreement was entered into between the insured and the soliciting agent 
Huxtable by which Huxtable agreed to put the policy in effect and pay the 
premium for the first year, and trade it out with McElroy in oil and gas to be 
obtained from the filling station of McElroy in amounts not exceeding the 
retail cost of $20 per month. It appears from the undisputed evidence that the 
a company knew nothing of this arrangement until after the death of 
McElroy. 

The policy itself contained the following provision: “This policy shall not 
take effect until it shall be personally received by the applicant and satisfactory 
settlement of the first premium has actually been made, all within the life- 
time and during the good health of the applicant.” When the policy was re- 
turned from the office of the insurance company to the soliciting agent Hux- 
table it was found that it did not contain the double indemnity clause which 
it was contemplated by the soliciting agent and McElroy it would contain. 
Notwithstanding this fact, however, it was taken by Huxtable to the insured 
at his filling station and there handed to him. Huxtable testified that he had, 
prior to this time, called McElroy over the telephone advising him of the error 
or omission in the policy, and that McElroy had in reply requested him to send 
the policy over to his house. This was not done by Huxtable, but on the fol- 
lowing morning he personally handed the policy to McElroy at his filling sta- 
tion. 

While McElroy still had possession of the policy, he received accidental 
injury in the nature of a gunshot wound, from which he later died. After this 
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accident, but before McElroy’s death, Huxtable went to the McElroy home and 
secured the policy from Mrs. McElroy. She testified that she laid it on the 
table for Mr. Huxtable’s inspection. Be that as it may, he then took the policy 
and inclosed it in an envelope with a letter addressed to the general agent 
of the insurance company. Shortly following this transaction McElroy died, 
and Huxtable went to the post office and reclaimed his letter, with which he 
had inclosed the policy, and returned the policy to Mrs. McElroy. 

[1-3] At the close of the trial when these facts had been proved, the in- 
surance company requested the court to direct a verdict in its favor, and assigns 
as error the refusal of that request. 


It is earnestly urged on behalf of the defendant that there was never an 
actual delivery of the policy, but that, as delivered, it was incomplete, and that 
it was the intention of the parties that it should be returned for correction or 
amendment. Under the testimony, the details of which we need not relate, 
the question as to whether or not there was an actual delivery of the policy 
and an acceptance of it by the insured was a question of fact to be determined 
by the jury on proper instruction by the court, and the verdict of the jury 
is conclusive on this question. We must assume that the jury, under the in- 
structions of the court, found that the policy was delivered to and accepted by 
the insured. 


[4-6] There remains to consider the further question as to whether or not 
there was a delivery of the policy to the insured and the first payment paid 
thereon during his life and while he was in good health. 


The insured, in fact, paid nothing on the premium, nor did the soliciting 
agent pay anything under his agreement with the insured heretofore set out, 
until after the death of the insured. The provision in the application and policy, 
to the effect that the policy should not become effective until the first premium 
should be paid during the good health of the insured, was valid and binding 
as a condition precedent. Person v. Attna Life Ins. Co. (C. C. A.) 32 F.(2d) 459, 
466; AEtna Life Ins. Co. v. Johnson (C. C. A.) 13 F.(2d) 824; Mutual Reserve 
Fund Life Ass’n v. Farmer, 65 Ark. 581, 47 S. W. 850. 


This court in Person v. Aetna Life Ins. Co., supra, says: “From this review 
of the Arkansas decisions we think it is clear that in that state the validity of a 
condition precedent clause in an insurance policy such as we have discussed 
is fully recognized. In this respect the Arkansas decisions and the Federal 
decisions are in accord.” The plaintiff contends, however, that this condition 
contained in the policy and application, with reference to payment of the first 
premium, was waived. If there was such a waiver, it must have been through 
the soliciting agent Huxtable. No other representative of the company knew 
anything of the arrangement for accepting gas for this first payment. The 
application for insurance, made a part of the policy by proper reference, con- 
tains specific provision; “That only an authorized officer of the Company can 
make, waive, alter, or modify any provision of this application or any policy 
issued thereon; and no statement, promise, or information given to or by any 
other person whomsoever shall be binding upon the Company, so as to waive 
or affect any of its rights.” And the policy itself contains the following pro- 
vision: “Only the President, a Vice President or the Secretary has power in 
behalf of the Company to make or modify this or any contract of insurance or 
to extend the time for paying any premium, and the Company shall not be bound 
by any promise or representation heretofore or hereafter given by any other 
person. No agent is authorized to waive forfeitures, or to make, modify or dis- 
charge contracts, or to waive or make conditional the payment of any premium 
or part thereof.” A waiver of this requirement cannot be made by a soliciting 
agent of the insurance company when the policy provides that no person except 
other designated officers of the company may alter or waive any provisions in 
the policy, unless the insuring company has authorized the waiver to be made. 
Aetna Life Ins. Co. v. Johnson (C. C. A.) 13 F.(2d) 824, 825; Equitable Life 
Assur. Society v. McElroy (C. C. A.) 83 F. 631; McKelvie v. Mutual Benefit 
Life Ins. Co. (C. C. A.) 287 F. 660; Aetna Life Ins. Co. v. Moore, 231 U. S. 543, 
34 S. Ct. 186, 58 L. Ed. 356; Prudential Life Ins. Co. v. Moore, 231 U. §. 560, 
34 S. Ct. 191, 58 L. Ed. 367; Northern Assurance Co. v. Grand View Bldg. Ass’n, 





Life] Inter-Southern Life Ins. Co. v. McElroy 7 


183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Bradley v. N. Y. Life Ins. Co. (C. C. A.) 
275 F. 657; Jenkins v. International Life Ins. Co., 149 Ark. 257, 232 S. W. 3. 

This court, in Aetna Life Ins. Co. v. Johnson, supra, in discussing the con- 
tention that payment of the premium on a life insurance policy containing a 
condition that it should not take effect until the first premium had been paid, 
says: “A waiver of this requirement cannot be made by an agent of the insur- 
ance company, when the policy provides that no person except other designated 
officers of the insurance company may alter or waive any provision of the pol- 
icy, unless the insuring company has authorized the waiver to be made.” 

[7] Decisions of state courts do not control the decisions of the courts 
of the United States upon questions of general jurisprudence, but the decisions 
of the Supreme Court of Arkansas seem to be in entire accord with the de- 
cisions of this court on this question. 

There was no waiver of this provision binding on the insurance company, 
and the policy never became effective. It was therefore error to deny the 
motion for a directed verdict. 

[8] The court instructed the jury to the effect that, if the jury should find 
“that there was a bona fide agreement in settlement for the premium on the 
policy, and the agent accepted that kind of a settlement with the understanding 
that he would transmit to the company its part of the premium and carried out 
that part of the agreement, that would constitute a payment of the premium 
according to the terms of the contract and the application upon which it was 
written.” In view of what we have already said, it is clear that this was erron- 
eous. 

[9-11] The jury returned a verdict of $10,000 with 6 per cent. interest thereon 
from September 3, 1928. To this verdict the judge added $1,200, being 12 per 
cent. penalty allowed by the Arkansas statute, and the further sum of $1,000 
as attorney’s fees, and it is urged that the court erred in allowing these items 
in addition to the verdict. The Arkansas statute provides as follows: “In all 
cases where loss occurs, and the fire, life, health, or accident insurance com- 
pany liable therefor shall fail to pay the same within the time specified in the 
policy, after demand made therefor, such company shall be liable to pay the 
holder of such policy, in addition to the amount of such loss, twelve per cent. 
damages upon the amount of such loss, together with all reasonable attorney’s 
fees for the prosecution and collection of said loss; said attorney’s fees to be 
taxed by the court where the same is heard on original action, by appeal or 
otherwise and to be taxed up as a part of the costs therein and collected as 
other costs are or may be by law collected.” Crawford & Moses, Ark. Statute, 
§ 6155. 

The constitutionality of this statute is assailed on the ground that it is violative 
of the due process of law and equal protection of the law clauses of the federal 
Constitution (Amend. 14, § 1). Literally construed this statute seems to impose 
the penalty and attorney’s fee “as a mere consequence of success in the suit.” 
The Supreme Court of Arkansas, however, in Pacific Mutual Life Ins. Co. v. 
Carter, 92 Ark. 378, 123 S. W. 384, 388, in discussing this statute, says: “A re- 
covery, for penalty and attorney’s fee, cannot be had when complainant makes 
demand for more than he is entitled to recover. It could never have been the 
purpose of the Legislature to make the insurance companies pay a penalty 
and attorney’s fee for contesting a claim that they did not owe. Such an act 
would be unconstitutional. The companies have the right to resist the pay- 
ment of a demand that they do not owe.” 

A somewhat similar statute in Missouri has been construed by the Supreme 
Court of that state as one imposing penalties for vexatious refusal to pay, and 
that, where the question of liability of the company presents a question of law 
about which lawyers may honestly entertain different opinions, the insurance 
company is entitled to litigate that question in the court without being penalized 
therefor. As so limited by construction, the Missouri statute has been sustained. 

The lower court in this case, however, did not so construe this statute, and 
we are of the view that, unless the statute can be so construed, it is violative 
of the due process of law and equal protection of the law clauses of the Con- 
stitution of the United States. 

As said by this court in Standard Accident Insurance Company v. Rossi, 





8 The Insurance Law Journal, Vol. 75 [July, 1930 


35 F.(2d) 667, 673; in an opinion by Judge Van Valkenburgh: “In the absence 
of any decision of the Arkansas court of last resort to the contrary, and none 
has been cited, we are of the opinion that the statute in question should not 
be construed to demand the imposition of its penalties where the refusal to pay 
without suit is based upon an honest and fairly debatable difference of opinion 
as to the law involved; and that the application of its provisions should be con- 
fined to cases of vexatious and inexcusable neglect and failure to respond to 
contract obligations, as is the rule in other jurisdictions. Commercial Casualty 
Insurance Co. v. Fruin-Colnon Cont. Co. (C. C. A. 8) 32 F.(2d) 425, 428, 429. 
Furthermore, the constitutionality of a law which imposes such conditions upon 
the right to appeal for judicial relief as works, or tends to work, an abandon- 
ment of the right, rather than face the conditions upon which it is offered, or 
may be obtained, is questionable at least. Ex parte Young, 209 U. S. 123, 146, 
28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764.” See, also, 
Mystic Circle v. Snyder, 227 U. S. 497, 33 S. Ct. 292, 57 L. Ed. 611; M. K. & T. R. 
Co. v. Cade, 233 U. S. 642, 34 S. Ct. 678, 58 L. Ed. 1135; A. T. & S. F. Ry. Co., 
v. Vosburg, 238 U. S. 56, 35 S. Ct. 675, 59 L. Ed. 1119, L. R. A. 1915E, 953. 

The facts in this case do not warrant or justify the assessment of this 
penalty and attorney’s fees. 

As the case must be reversed, it is unnecessary to notice the other errors 
assigned. The judgment will be reversed, with directions to grant a new trial. 


BANK SAV. LIFE INS. CO. v. BUTLER. No. 8671. 
Circuit Court of Appeals, Eighth Circuit. Feb. 24, 1930. 
38 Federal Reporter (2d) 972. 
4. INSURANCE — MISREPRESENTATION — APPLICATION — MIS- 

TAKE — AGENT. 

Insurance company cannot avoid liability for misrepresentations, where facts 
have been truthfully stated to agent, but through his fraud negligence, or mistake 
are misstated in application. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

5. INSURANCE—LIFE INSURANCE — REINSTATEMENT — APPLICA- 

TION — AGENT’S KNOWLEDGE. 

Instirance company, whose agent reinstated life policy after being informed 
insured was sick in hospital, held chargeable with agent’s knowledge, where there 
was no collusion, though written application contained warranty of insured’s good 
health (Rev. St. Mo. 1919, § 6143). 

The evidence for plaintiff disclosed that plaintiff suing on the policy 
signed the application for reinstatement without reading it and did not 
realize that it contained a different version of the facts from that she 
had related to the agent. It did not appear that there was any fraud 
on the part of the agent, but that he believed that policy could properly 
be reinstated, if insured was in good health at time the policy lapsed, 
notwithstanding subsequent illness. Rev. St. Mo. 1919, § 6143, provides 
that any person soliciting applications for insurance upon life of another 
shall, in any controversy between the assured or his beneficiary and the 
company, be regarded as the agent of the company. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. INSURANCE—REINSTATEMENT — APPLICATION — INSURANCE 

COMPANY — ESTOPPEL. 

Insurance company, whose agent was verbally informed of insured’s illness, but 
procured written application for reinstatement warranting insured’s. good health, 
held estopped to deny policy was reinstated (Rev. St. Mo. 1919, § 6143). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otfs, Judge. 

Action by Nellie E. Butler against the Bank Savings Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. R. Sloan, of Topeka, Kan., and G. W. Humphrey and James W. Broaddus, 
both of Kansas City, Mo., for appellant. 
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Fred A. Boxley and Thomas E. Walsh, both of Kansas City, Mo., for ap- 
ellee. 
" Before Stone and Gardner, Circuit Judges, and Miller, District Judge. 

GarDNER, Circuit Judge. 

This action is based on an insurance policy issued by the appellant, defendant 
in the lower court, on the life of Sylvester Butler, husband of plaintiff. The 
policy contains the following, among other, provisions: “This policy, if not pre- 
viously surrendered, may be reinstated at any time after date of default, upon 
written application therefor accompanied by evidence of insurability satisfactory 
to the company, and upon the payment of all arrears of premiums with interest 
thereon.” The policy bears date September 22, 1925. It is in the sum of $5,000, 
and plaintiff is named as beneficiary therein. The first premium was paid, but 
the second premium, which fell due September 22, 1926, was not paid, and the 
policy, by its terms lapsed. On December 5, 1926, the insured became ill with what 
was diagnosed at that time by his attending physician as appendicitis. On the evening 
of December 7th, he was removed to a hospital, where he underwent a surgical 
operation which disclosed that his trouble was not appendicitis as diagnosed, but 
an jntesginal ulcer which had perforated the intestines, causing general peritonitis. 
Plaintiff was present at the hospital prior to, at the time of, and immediately 
following the operation, and was advised by the attending surgeon that her hus- 
band was dangerously ill but that there was a chance for his recovery. 

On December 9th, the plaintiff went to the office to get her husband’s mail, 
and, among the letters, was one from the insurance company containing what is 
referred to in the record as a “danger signal,” saying that Mr. Butler’s insurance 
had lapsed. She then went to the office of the company’s general agent in Kansas 
City with a friend of Mr. Butler’s by the name of August Eyssell, a pharmacist, 
who had heard some talk about Mr. Butler’s insurance. Mr. Butler had been 
working for the Globe Tire Company, which concern occupied a room at 617 
Grand avenue, rented from Mr. Eyssell. 

Plaintiff testifies: That she inquired of this agent whether she could have 
Mr. Butler’s insurance policy reinstated, that he was sick and in the hospital. 
That the agent asked whether or not Mr. Butler was sick at the time the policy 
lapsed. That she informed him that he was a well man until Tuesday, December 
7th, to which he replied, “All right,” went into another office, got a reinstatement 
blank, sat down and filled it out himself without asking plaintiff any further 
questions, presented it to her for her signature, suggesting that she had better 
sign her husband’s name together with her own, and that, without reading the 
application, she signed the name of her husband, as well as her own, thereto. 
That Mr. Eyssell handed the agent a check for $90.95 covering the premium for 
reinstatement of the policy, whereupon the agent handed her a receipt. 

Mr. Eyssell testifies that he offered to pay the premium if the policy could 
ion and that he went with Mrs. Butler to call upon the company’s agent. 

“I introduced myself to Mr. Ashbrook (the agent) and told him that Mrs. 
Butler had a policy of Mr. Butler’s with that company which had lapsed and we 
wanted to find out whether it could be renewed, that Mr. Butler was sick right 
now and at the hospital, had been operated on. 

“Q. Did you say that to this man? A. I told him that, yes. He says, ‘How- 
ever, in a case of that kind we reinstate,’ and then he went in this other little 
office and got the blank. He says, ‘We have a regular form on that’ and came 
out with that blank and sat down there, started to fill out, and I said ‘Now, before 
you start filling:that out, we want you to understand that Mr. Butler is a sick man 
he is at the hospital and has been operated on.’ ‘Well, was he sick at the time the 
policy lapsed ?’ . 

“Q. How is that? A. He asked Mrs. Butler whether he was sick at the 
time the policy lapsed; Mrs. Butler says, “No, he wasn’t sick then.’ ‘Well, that is 
all right then, just so he wasn’t sick when the policy lapsed; a -person can always 
get well when they are sick at the hospital, always have a chance.’ So he filled 
out the blank, without asking any questions; and we had told him before, warned 
him— 

“Q. After he filled out the blank then did he ask Mrs. Butler to sign it? A. 
He just handed it over to her right there at the desk, he says, ‘Now, you sign 
Mr. Butler’s name there and by you, and that is all that is necessary.’” 
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The application contains the following: “I hereby make application for the 
reinstatement of said policy and warrant as follows: That since the day of my 
examination for the above numbered policy I have had no sickness or ailment 
whatever, except as follows: None, nor have I suffered any injury of any kind, 
except as follows: None, and that I have not been attended, nor prescribed for, 
by any physician, except as follows: None. I further agree * * * that if any 
of the statements or warranties contained herein shall prove to be incomplete and 
untrue, then the reinstatement shall be ipso facto null and void.” 

It should be stated that the testimony of the plaintiff and the witness Eyssell 
is denied by defendant’s agent, in so far as it relates to the disclosures made to 
him, but, in the view we take of the case this is not a material consideration. 

The insured died December 12, 1926. Proper proofs of death were made and 
presented to the defendant company, and, liability being denied, this suit was 
brought. At the close of plaintiff’s testimony the defendant moved for a directed 
verdict on the ground of insufficiency of the evidence. This motion was denied, 
whereupon the defendant offered its testimony, and at the close of all the tes- 


timony motion to direct a verdict was renewed by the defendant and denied by the 
court. 


[1] On this appeal it is urged (1) that the court erred in refusing to direct 
a verdict for the defendant at the close of plaintiff's testimony; (2) that the court 
erred in refusing to direct a verdict for the defendant at the close of all the 
testimony; and (3) that the court erred in its charge to the jury. As to the first 
assignment of error, it need only be said that, as the defendant on the denial of 
its motion made at the close of plaintiff’s case, introduced testimony in support 
of its defense, this constituted a waiver of the exception. 


It is strenuously urged that the court should have directed a verdict in favor 
of the defendant at the close of all the testimony. By section 6143, Revised Sta- 
tutes of Missouri, it is provided that: “Any person who shall solicit an application 
for insurance upon the life of another shall, in any controversy between the as- 
sured or his beneficiary and the company issuing any policy upon such application, 
be regarded as the agent of the company and not the agent of the assured.” It 
is claimed that the reinstatement of the policy was secured through false repre- 
sentations made by the plaintiff in the application for reinstatement as above set 
forth, and hence the policy was avoided. It is, however, contended on behalf of 
the plaintiff that no misrepresentations were made to the company, but that the 
facts were fully and in good faith disclosed to the general agent of the company, 
and that, with full knowledge of these facts, he accepted the premium on the 
policy and caused it to be reinstated. 


[2, 3] In view of the verdict of the jury, we must accept plaintiff's version 
as to the facts. However great the suspicion that the jury may have, through 
prejudice or sympathy, or both, disregarded the weight or preponderance of the 
evidence, this court is without power to weigh the evidence, but can only deter- 
mine whether the verdict is sustained by substantial evidence. The remedy for 
relief from a verdict which is claimed not to be sustained by the weight of the 
evidence is in the hands of the trial court, and it appears in this case that the 
trial court, on motion for a new trial, set aside a prior verdict. Of course, if 
the defendant knew all the facts, then it could not have been misled by state- 
ments which were embodied in the application, by its own general agent. 


[4] The author of the article on “Insurance” in 32 C. J. 1333, states the fol- 
lowing general rule: “Where the facts have been truthfully stated to its agent 
by his fraud, negligence, or mistake are misstated in the application, the com- 
pany cannot, according to the generally accepted rule, after accepting the premium 
and issuing the policy, set up such misstatement in the application in avoidance of 
its liability, where the agent is acting within his real or apparent authority, and 
there is no fraud or collusion upon the part of the insured. Among the reasons 
given for this rulé are: That the company assumes to draft the papers so as to 
meet its own views as to their requirements; that the agent is the agent of the 
company; that his knowledge will be imputed to the company; that the statements 
in the application are in fact his statements; that the company is estopped from 
controverting their truth: and that the evidence does not constitute an attempt 
to vary a written contract by parol, although there is some authority to the con- 
trary based on the theory that in making the application, the solicitor is acting 
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as agent of the applicant, or that the introduction of evidence to show the fact 
would violate the rule excluding parol evidence to alter a written contract.” 

The same rule is stated by the author of the article on “Insurance” in 14 R. 
Cc. L. p. 1174, where it is said: “It is the general rule that an insurance agent 
in making out an application for insurance acts as the agent of the insurer and 
not of the insured, and if the insured makes proper answers to the questions pro- 
pounded the insurer cannot take advantage of a false answer inserted by its agent, 
contrary to the facts as stated by the applicant.” 


In the article on “Life Insurance,” 37 C. J. 502, the rule is specifically applied 
to applications for reinstatement of a lapsed policy. It is there said: “In the 
absence of fraud on the part of the insured, insurer cannot avoid the reinstate- 
ment because of false answers to questions inserted in the application by its agent 
where insured had given the correct information to the agent.” To the same 
effect, see Union Mutual Life Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; 
Am Life Ins. Co. v. Mahone, 21 Wall. 152, 22 L.. Ed. 593; Continental Life Ins. 
Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 89, 33 L. Ed. 341; McMaster v. 
New York Life Ins Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Stipcich v. Insur- 
ance Co., 277 U. S. 311, 48 S. Ct. 512, 515, 72 L. Ed. 895; State ex rel. Ins. Ass’n 
v. Bland, 316 Mo. 559, 291 S. W. 499; Den Hartog v. Home Mut. Ins. Ass’n, 197 
Iowa, 143, 196 N. W. 944; Busboom y. Capital Fire Ins. Co., 111 Neb. 855, 197 
N. W. 957; Schmitt v. Mass. Protective Ass’n, 170 Minn. 60, 212 N. W. 5. 


[5] The Missouri statute above quoted specifically provides, not only that the 
person soliciting an application for insurance shall not be regarded as the agent 
of the insured, but that he shall be regarded as the agent of the company. In 
view of the provisions of this statute, there were no limitations on the authority 
of the company’s agent, Ashbrook, affecting the subject-matter of this controversy. 

A similar statute was considered by the United States Supreme Court in Con- 
tinental Life Insurance Co. v. Chamberlain, supra, where it is said: “This statute 
was in force at the time the application for the policy in suit was taken, and there- 
fore governs the present case. * * * In his capacity as agent of the insurance 


company, he filled up the application—something that he was not bound to do, but 
which service, if he chose to render it, was within the scope of his authority as 


agent. * * * His act in writing the answer, which is alleged to be untrue, was, un- 
der the circumstances, the act of the company.” 


In the case of Stipcich v. Insurance Co., supra, evidence was offered to the 
effect that the plaintiff had communicated to the insurance company’s agent in- 
formation as to an ailment developing after the application for the insurance had 
been made, but before delivery of the policy. This proffered testimony was ex- 
cluded and a verdict for the defendant. A statute of Oregon (Or. L. § 6435), 
where the case arose, provided that “any person who shall solicit and procure an 
application for life insurance shall, in all matters relating to such application for 
insurance and the policy issued in consequence thereof, be regarded as the agent of 
of the company issuing the policy and not the agent of the insured, and all pro- 
visions in the application and policy to the contrary are void and of no effect what- 
ever.’ 

The court held that provisions of this statute were controlling when incon- 
sistent with the terms of the policy, and pointed out that the statute not only pro- 
vided that the soliciting agent did not represent the insured, but that he did repre- 
sent the company. It is there said: “Here the statute in terms defines the scope 
of his agency to the extent that he is stated to represent the company ‘in all mat- 
ters relating to such application * * * and the policy issued in consequence’ of it. 
We need not inquire what are the outer limits of that authority, but we think this 
language plainly makes him the representative of the company in connection with 
all those matters which, in the usual course of effecting insurance are incidental to 
the application and the delivery of the policy. * * * To say that under this statute 
the company’s agent to solicit and receive the application and deliver the policy is 
not its agent also to receive disclosures which supplement the application and 
which vitally affect the validity of the insurance if not disclosed, is to disregard 
its language and ignore the obvious purpose of such legislation to require the 
company to provide some agency within the state with which the insured may 
safely deal in matters relating to his application. See Continental Life Insurance 
Co. y. Chamberlain, supra.” 
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The proof in the instant case is to the effect that Ashbrook was the general 
agent of the company, and it seems inevitably to follow that his knowledge was 
the knowledge of the company. ao - 

Great reliance is placed by counsel for defendant on what is said in the opinion 
in New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 843, 29 
L. Ed. 934, but that case ultimately turns on the limitation of the authority of 
the agent. In the course of the opinion it is said: “The present case is very dif- 
ferent from Insurance Co. v. Wilkinson, 13 Wall. 222 [20 L. Ed. 617], and from 
Insurance Co. v. Mahone, 21 Wall. 152 [22 L. Ed. 593]. In neither of these cases 
was any limitation upon the power of the agent brought to the notice of the as- 
sured. * * * Where such agents, not limited in their authority, undertake to pre- 
pare applications, and take down answers, they will be deemed as acting for the 
companies. In such cases it may well be held that the description of the risk, 
though nominally proceeding from the assured, should be regarded as the act of 
the company.” 

The case of Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 
S. Ct. 676, 60 L. Ed. 1202, is also urged as an authority by counsel for defendant. 
This case is readily distinguished from the instant case. As said in the opinion by 
Mr. Justice Stone, in Stipcich v. Insurance Co., supra: “Much reliance is placed by 
respondent on Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 
676, 60 L. Ed. 1202, where a somewhat similar statute was involved. But there 
answers known by the insured and the agent to be false were written into the 
signed application by the agent. Such fraudulent representations known and par- 
ticipated in_ by the insured obviously could not have estopped the company, but 
there is nothing in the present case to suggest that the insured was a party to or 
intended any concealment from the company.” . 

It must be borne in mind that there is no claim in this case that the agent of 
the defendant acted in collusion with the plaintiff, and, in view of the verdict of 
the jury, we must assume that the plaintiff did not know that the application for 
reinstatement did not reflect the facts as she had related them to the agent. In 
arguing that the insurance company was not bound by the knowledge of its agent, 
counsel say: “Was the agent clothed with authority to perpetrate a fraud on the 
company?” The defense in this action is bottomed on a charge of misrepresenta- 
tion, and no fraud on the part of the agent is charged, nor, indeed, does the evi- 
dence warrant a conclusion that he was guilty of fraud. It appears that it was 
his view that, if the insured was in good health at the time the policy lapsed, 
the policy could properly be reinstated, notwithstanding the subsequent bad health 
of the insured. In other words, he took the controlling date to be that on which 
ens lapsed and not that on which the application for reinstatement was 
made. 

[6] The plaintiff, responding to this charge of misrepresentation, offered 
testimony to show that she fully disclosed the facts to the defendant’s agent, and 
such disclosure, in our opinion, estops the insurance company to dispute its lia- 
bility upon the policy under the circumstances disclosed in this case. 

By the third assignment of error one of the instructions given by the court is 
challenged. The questions involved in defendant’s contention with reference to 
this instruction have already been considered and decided adversely to defendant’s 
contention in connection with our consideration of the assignment challenging the 
sufficiency of the evidence. It is therefore unnecessary to give them further con- 
sideration. 

There was, in our opinion, no error either in the ruling of the court denying 
defendant’s motion for an instructed verdict, or in the instruction complained of, 
and the judgment of the lower court must therefore be affirmed. 


EQUITABLE LIFE ASSUR. age aa STATES v. DE JOHNSON. 
0. 2897. 
Supreme Court of Arizona. April 14, 1930. 
286 Pacific Reporter 817. 
3. INSURANCE—LIFE POLICY—SUICIDE—BURDEN OF PROOF. 
Insurer interposing defense of suicide in action by beneficiary on life policy 
held to have burden of proof. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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4. INSURANCE—LIFE POLICY—SUICIDE—DEATH—CAUSE—ABSENCE 

OF PROOF—PRESUMPTION. 

Absent proof of cause of death of insured in action by beneficiary on life 
policy, presumption is against suicide interposed as defense. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE—LIFE POLICY—SUICIDE—CIRCUMSTANTIAL EVI- 

DENCE—SUFFICIENCY. 

Insurer relying on circumstantial evidence to prove defense of suicide must 
establish facts so as to exclude reasonable hypothesis of anything except sui- 
cide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

6. INSURANCE—LIFE POLICY—SUICIDE—CONFLICTING EVIDENCE— 

QUESTION FOR JURY. ‘ 

Whether insured committed suicide interposed as defense in beneficiary’s 
action on life policy held for jury, where either conclusion could be reached. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

7. INSURANCE—LIFE POLICY — SUICIDE — VERDICT — REASONABLE 

PROBABILITY. 

Absent reasonable theory deducible from evidence, on which jury may find 
insured’s death was not result of suicide, verdict negativing suicide cannot be 
sustained. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


11. 5 piace POLICY—SUICIDE—EVIDENCE—QUESTION FOR 


Whether insured committed suicide constituting defense to beneficiary’s ac- 
tion on life policy held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from Superior Court, Maricopa County; Joseph S. Jenckes, Judge. 

Action by Paula M. De Johnson against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Armstrong, Lewis & Kramer, of Phoenix, for appellant. 

Wm. J. Fellows, of Phoenix, for appellee. 

Lockwoop, C. J. 

This is an action by Paula M. De Johnson, hereinafter called plaintiff, against 
the Equitable Life Assurance Society of the United States, a corporation, here- 
inafter called defendant, to recover on a policy issued by defendant insuring the 
life of Clark Victor Johnson, and payable to plaintiff. The case was tried 
to a jury which returned a verdict in favor of plaintiff, and from the judgment 
rendered thereon defendant has appealed. 

[1-7] There is but one issue for us to consider on the appeal, and that is 
whether or not the evidence sustains the verdict. The policy contained a pro- 
vision that if the insured committed a suicide within one year from the date 
of issuance, defendant’s liability should be limited to an amount equal to the 
premium paid only. Defendant admitted the death of Johnson, but claimed that 
he committed suicide. This was the only controverted issue before the jury, 
and it is the contention of defendant that the verdict, which in effect meant 
that it was not proved the deceased did commit suicide, was directly contra- 
dictory to the only evidence in the case. It is the well-known rule of this court 
that when there is a conflict in the evidence so that a reasonable man might 
find the issues in favor either of plaintiff or defendant, we will not disturb 
the verdict of the jury on the facts. This has been held by us so often that no 
citation is needed to sustain it. On the other hand, it is equally true that where 
the evidence is of such a nature that a reasonable man could find only one state 
of facts to exist, a verdict which necessarily is based on the assumption of an 
opposite situation will not be allowed to stand. The law applicable to cases 
of this nature may be stated as follows: Where the defense of suicide is set 
up in an action by a beneficiary on an insurance policy, the burden of proving 
that the deceased committed suicide is upon the defendant. In the absence of 
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proof of tie czuse of death, the presumption is against suicide. These principles 
are supported fully by the adjudicated cases. In addition thereto, it is almost 
universally held that when circumstantial facts which exclude any reasonable 
hypothesis of anything except suicide. Boynton v. Equitable Life Assur. Soc., 
105 La. 202, 29 So. 490, 52 L. R. A. 687; AEtna Life Ins. Co. v. Milward, 118 Ky. 
716, 82 S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092; Jenkin vy. Pacific Mut. 
Life Ins. Co., 131 Cal. 121, 63 P. 180; Home Benefit Association v. Sargent, 142 
U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160; Bacon, “Life and Accident Insurance” 
(4th Ed.) par. 438; and in cases where either conclusion could be reached, the 
question is one for the jury. Neasham v. New-York Life Ins. Co. (D. C.) 244 
F. 556; Bromberg v. North American Life Ins. Co., 192 Mich. 143, 158 N. W. 
141. 

On the other hand, there is a limit beyond which even a jury may not go, 
and that is the line of reasonable probability. If the evidence be such that there 
is no reasonable theory which can be deduced from the evidence—even though 
there may be a possible or conjectural one not based on the testimony—on which 
the jury may find the death was not the result of suicide, a verdict which nega- 
tives suicide cannot be sustained. Hart v. Supreme Lodge of Fraternal Alliance, 
108 Wis. 490, 84 N. W. 851; Supreme Lodge Knights of Honor v. Fletcher, 78 
Miss. rk 28 So. 872, 29 So. 523; Mott v. Sovereign Camp, W. O. W., 155 Ark. 
259, 244 S. W. 733; Hodnett v. AStna Life Ins. Co. 17 Ga. App. 538, 87 S. E. 
813; Agen v. Metropolitan Life Ins. Co., 105 Wis. 217, 80 N. W. 1020, 76 Am. 
St. Rep. 905; Rens v. Northwestern Mut. Relief Ass'n, 100 Wis. 266, 75 N. W 
991; Green v. New York Life Ins. Co., 192 Iowa, 32, 182 N. W. 808; Deweese 
v. Sovereign Camp, W. O. W., 110 Kan. 434, 204 P. 523. 


With these rules before us, let us consider the evidence bearing on the ques- 


tion of whether the death of the insured was caused by suicide or some other 
reason. 


{8] It is entirely circumstantial in its nature, but there is no conflict therein, 
nor is there the slightest reason to suspect that any of the witnesses who testi- 
fied were not telling the absolute truth. Such being the case, the jury was bound 
to accept their testimony as to the facts which actually existed. Otero v. Soto 
(Ariz.) 267 P. 947; Crozier v. Noriega, 27 Ariz. 409, 233 P. 1104. 


Deceased was a man of about fifty-seven years of age, and had been engaged 
as a miner either in the United States or Mexico for many years. His health 
was as good as that of the ordinary man of his age, except that when be changed 
from day to night shift he was slightly troubled with insomnia for a few days 
and would then get some medicine from the doctor to cause him to sleep better. 
His domestic relations were apparently happy, and he had no financial difficulties 
of any kind, nor had there been anything in his conduct which would have 
caused the ordinary person to suspect he contemplated suicide. 

On the 17th of February, 1928, he went to his work at about 3:00 p. m. 
as pump man of the 2,000 foot level of the Magma mine in Superior. His duties 
were such as to require him to remain continuously at or near this station until 
he was relieved. The main shaft of the Magma mine is what is known as a 
three compartment shaft, about 2,650 feet in depth, and approximately 4 feet by 
15 feet in cross-section. These compartments are separated from each other 
by a lattice-work of heavy timbers. The pumping station is a chamber in the 
rock adjoining the shaft across the longer dimension, the pumps being located 
about 50 feet back from the shaft. The openings from the pumping station into 
the compartments are guarded by heavy wooden bars placed across them, about 
waist high. Some 40 feet below the pumping station is a loading station running 
back into the rock about 5 feet, and across the three compartments of the shaft. 
This loading station can be reached from the pumping station either by climbing 
down a manway ladder in one compartment of the shaft, or by going down 
on the cage. About 6:00 p. m. it was reported to the night foerman that Johnson 
was not at his station. The foreman immediately began an investigation, and 
shortly thereafter found Johnson’s body at the bottom of the No. 1 compartment 
of the shaft. It was terribly mangled, practically every bone being broken, and 
blood all over the body and the bottom of the compartment. On the neck of 
Johnson was found a cut which extended practically from ear to ear, through 
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the skin and partly through the muscles, being deeper at the left side and taper- 
ing off to the right, evidently caused by a very sharp instrument such as a 
razor blade or a surgeon’s scalpel. While it did not sever the greater blood 
vessels of the neck, it was of such a nature that if unattended it would have 
caused death by bleeding in approximately twenty minutes. Lying at the bot- 
tom of the No. 2 compartment adjoining the one where the body was found 
was an old-fashioned razor blade, the point of which was slightly broken; and 
about 250 feet below the pumping station a couple of razor blade handles were 
found lying in the wall plates or timbering around the shaft closest to the walls. 
In the dust on the floor of the loading station, a single set of footprints were 
found extending from the manway compartment of the shaft toward the cen- 
ter of the shaft, but showing no return. On the dust on the wall plates in the 
side of the shaft at the loading station was a mark apparently of where a man 
had been sitting, and on the iron floor just below this mark was a considerable 
amount of blood. On the sides of the hoisting compartments of the shafts are 
4x6 timbers used to guide the skip, or elevator-cage, up and down, and hanging 
in the timbers between the compartments, about the level of the loading station, 
was an electric light globe. This was smeared with blood and there were a 
number of bloody finger prints on the guides in the compartment extending 
down from the station for some hundred feet. No blood stains or marks of 
anything out of the ordinary were found anywhere near the pumping station. 
The razor blade and handles were identified as similar in appearance to a razor 
which had been used by Johnson at the pumping station for some time for the 
purpose of cutting gaskets for the pump. This is, substantially all the evidence 
bearing on the cause of death. Can it be said that a reasonable man could from 
the evidence draw any other conclusion than that Johnson had cut his own 
throat in an endeavor to kill himself, and had then climbed down the shaft until 
he fell to his death? 

[9, 10] In determining whether or not a chain of circumstances necessarily 
as a matter of law leads to a given conclusion, we think the following to be a 
reliable test: First, is the assumed conclusion consistent with all of the known 
circumstances; and second, are any of these circumstances inconsistent with any 
other conclusion? If the answer to both questions is in the affirmative, then the 
assumed conclusion is a matter of law for the court, and a verdict should be in- 
structed in conformity therewith. If, on the other hand, there is more than 
one conclusion consistent with all of the known facts, the question is one for 
the jury, and their decision will not be disturbed by the appellate court. 

{11] There is but little aid for us in the adjudicated cases, as each one neces- 
sarily depends upon its own facts, and in no two cases are these facts exactly 
the same. It seems to us that while the foregoing facts indicate a strong proba- 
bility of suicide, yet we cannot say that they are so utterly inconsistent with the 
possibility of an attempted homicide and a fall as the result of deceased’s at- 
tempt to escape from his assailant that the matter was not properly left to the 
jury. Such being the case, we may not substitute our own opinion as to the 
true situation for the conclusion of the jury. 

Judgment affirmed. 

McAlister and Ross, JJ., concur. 


UNIONAID LIFE INS. CO. v. MUNFORD. No. 125. 
Supreme Court of Arkansas. Feb. 3, 1930. 
Rehearing Denied March 17, 1930. 

24 Southwestern Reporter (2d) 966. 

1. INSURANCE—STATUTORY PROVISION THAT REPRESENTATIONS 
OF APPLICATION SHALL BE PART CONSIDERATION FOR ISSU- 
ANCE OF POLICY OR CERTIFICATE HAD NO APPLICATION TO 
REINSURING COMPANY WHICH TOOK OVER LIABILITIES OF AS- 
SESSMENT COMPANY (Acts 1925, No. 139, p. 419, § 14). 

_ Acts 1925, No. 139, p. 419, § 14, providing that certain representations in ap- 
plication for insurance shall constitute part consideration for issuance of policy or 
certificate, held not applicable to reinsuring company which took over by reinsur- 
ance liabilities of assessment company. 


(For other cases, see Insurance, Dec. Dig. § 679.) 
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2. INSURANCE—GOOD-FAITH STATEMENTS OF INSURED AS TO 
HEALTH, EVEN IF UNTRUE, DID NOT AFFECT POLICY ISSUED 
BY REINSURING COMPANY, WHICH ASSUMED LIABILITIES OF 
ASSESSMENT COMPANY. 

In action on life insurance policy issued by reinsuring company which took 
over liabilities of assessment, but in issuing new policy exacted from insured cer- 
tain statements as to health, good-faith answers of insured to questions in applica- 
tion did not affect policy, if such statements turned out to be untrue. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT IN- 
SURED’S STATEMENTS AS TO HEALTH WERE BELIEVED BY HIM 
TO BE TRUE. 

In action on reinsurer’s life policy, evidence held to warrant finding that, when 
insured made application, he believed his statements as to his physical health were 
true. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—REINSURER, ASSUMING LIABILITIES OF ASSESS- 
MENT COMPANY, COULD NOT MAKE ISSUANCE OF NEW POLICY 
TO INSURED ON CANCELLATION OF OLD DEPENDENT ON HIS 
EXPRESS WARRANTY OF GOOD HEALTH. 

Reinsurer, having taken over liabilities of assessment company and canceled 
policy of insured under agreement to issue new policy, could not make issuance of 
such new policy dependent on his express warranty of health; it being reinsurer’s 
duty to deliver new policy on receipt and cancellation of old. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


5. INSURANCE—AS TO REINSURER’S LIABILITY UNDER LIFE POL- 
ICY, IT WAS IMMATERIAL WHETHER NEW POLICY, ISSUED IN 


far aere CERTIFICATE IN ASSESSMENT COMPANY, WAS VALID 


In action against reinsurer of liabilities of assessment company which had is- 
sued new policy in lieu of old certificate which it canceled, it was immaterial 
whether new policy was valid or invalid, since, in case of invalidity, the defendant 
would be liable on insured’s contract with assessment company. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from Circuit Court, Pope County; Richard M. Mann, Special Judge. 


Action by Mrs. Laura A. Munford against the Unionaid Life Insurance Com- 
ny. poe for plaintiff, and defendant appeals. 
Affirmed. 


J. V. Walker, of Fayetteville, Robert Bailey, of Russellville, and Duty & 
Duty, of Rogers, for appellant. 


C. C. Wait, of Atkins, for appellee. 
Mezarry, J. 


This action was begun by appellee to recover on an insurance policy issued 
by the appellant to W. W. Munford on the 20th day of March, 1928. ’ 

“ The deceased, W. W. Munford, on the 26th day of April, 1916, made applica- 
tion for a certificate of membership in the Mutualaid Union, an assessment com- 
pany, and the certificate issued by this company to Munford, among other things, 
provided that, upon the death of the applicant within the first six months after 
the date of the certificate, the company would pay seventy five dollars, if within 
the calendar month next succeeding, the sum of eighty seven dollars and fifty 
cents, and the amount thereafter to increase each calendar month in the sum of 
twelve dollars and fifty cents for and during the term of eighty months; and that, 
after the expiration of eighty months, upon condition only that prompt and due 
payments be made to the home office of the Mutualaid Union of all assessments 
that may be made under the rules and by-laws, it would pay $1,000. 

W. W. Munford paid all dues and assessments from that time until the re- 
insurance agreement between the appellant and the Mutualaid Union. 
On December 14, 1926, the appellant entered into an agreement with the 

Mutualaid Union by which it was agreed, in substance, that the members of the 
membership of the reinsured association is taken over by the reinsuring company, 
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its successors or assigns, under the terms and conditions set forth in the contract. 
It provides that all living contributing members and policyholders of the re- 
insured association in good standing in said association on the Ist day of April, 
1927, are hereby taken over, and the liability of the reinsured association to such 
members under their certificates of membership is assumed by the reinsuring com- 
pany under the terms and conditions herein set forth, in consideration of such 
members complying all and singular with the terms and conditions of this con- 
tract, and with the rules, regulations, laws, and requirements of the reinsuring 
company, 

It also provided that the reinsuring company should be subrogated to all the 
powers, privileges, authority, rights, and good will enjoyed by the reinsured as- 
sociation, including the authority delegated under the constitution and by-laws of 
the reinsured association for the government and control of its members, and pro- 
vided that it should be subrogated to each and every defense that would have been 
available to the reinsured association in the conduct of its business. 

Section 3 of the contract provided that all living members of the reinsured 
association, that is, the Mutualaid Union, in good standing, should pay to the re- 
insuring company, the appellant, contributions and assessments that they were 
then paying to the Mutualaid Union. 

And a statement of the Unionaid Life Insurance Company was delivered to 
W. W. Munford, advising him of the reinsurance contract, and that it assumed 
all liabilities under his certificate. 

Some time in March he received a letter from the appellant with reference to 
exchanging his certificate for a policy in the appellant company. In response to 
this letter, he made an application for the change and sent in his insurance cer- 
tificate issued by the Mutualaid Union, as directed by appellant, to be canceled. 

On the 20th day of March the appellant canceled his old certificate, issued a 
new policy, and sent it to their agent to be delivered to Munford. The evidence 
however, shows that they directed him not to deliver it until Munford had signed 
an application which was presented to him, in which it was said he did not have 
stomach trouble or pellagra. This was presented to him three days after his old 
certificate had been canceled and after the new policy had been issued. 

He answered all the questions, and among other things, stated that he did 
not have any disease of the stomach or cancer or pellagra. 

It appears that on the 23d day of March, the same day that his policy was 
taken to him and he signed this application in which he stated that he was in good 
health, he went to see Dr. Smith of Russellville, and complained of his stomach. 
Dr. Smith at that time examined him, but told him that he would have to have 
an X-ray picture made in order to determine what his ailment was. Thereafter 
the X-ray picture was made, and it showed some ailment that the doctor thought 
required an operation, and he performed the operation, and, a short while after 
the operation, Munford died of pellagra. 

It is contended that Mr. Munford, on the day he signed the application, war- 
ranted that he was in good health and had no physical defects at that time, and 
appellant states he was then in a serious condition and was fully aware of the 
fact. There is no evidence at all that he had any kind of physical ailment at the 
time he secured the certificate in the Mutualaid Union in 1916. And, when the 
company wrote him to send-in his policy, together with an application to be made 
on a blank which was sent by the company, he had a right to assume that that 
was all he had to do. And, so far as the evidence shows, at that time he at least 
thought that he was in good health. 

[1] It is contended by the appellant that his statements in this application 
were warranties, and numerous authorities are cited, among others, section 14 of 
Act 139 of the Acts of 1925. That section reads as follows: “Statements,, repre- 
sentations, and answers on the part of applicants for membership as to question 
of age, condition of health, and eligibility shall be construed as warranties on 
the part of the applicant, and such applicant be bound thereby, and shall consti- 
tute a part consideration for issuance of the policy or certificate of membership.” 

The above section has no application. The appellant is not an assessment 
company, not organized under the act referred to, and that act is an act to define 
assessment, liability, health, and accident associations or companies, industrial 
insurance companies, to provide how same may be organized and transact busi- 
ness in this state for proper regulation of the same and for other purposes. 
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The appellant, as we have said, is not an assessment company, and the act 
referred to has reference to assessment companies only, or such companies as are 
mentioned in the act, and the appellant is not in that class. 


{2, 3] The court was justified in finding that, when Munford applied to the 
doctor, he did not think he had any ailment mentioned in the application or that 
he did not have any serious ailment at all. And, if he in good faith answered 
the questions, or if he believed the answers he gave were true, the fact that 
they turned out to be untrue would not affect the policy. United States Annuity 
& Life Ins. Co. v. Park, 129 Ark. 43, 195 S. W. 392, 1 A. L. R. 1259. 


There is no law making statements, representations, and answers as to con- 
dition of health or eligibility warranties in an application to a company of this 
kind. And there was no law at the time Munford made his application to the 
Mutualaid Union making statements of this kind warranties. The difference be- 
tween a representation and-a warranty is that a warranty must be true, and a 
representation is not required to be true, but it is only required that the applicant 
state what he honestly believes to be the truth. This question was discussed at 
length in the case of Modern Woodmen of America v. Whitaker, 173 Ark. 921, 
293 S. W. 1045, 1049, and numerous authorities cited. It is not necessary here to 
repeat the discussion or review the authorities reviewed in that case. In that 
case, however, we said, among other things: 


“A warranty is in the nature of a condition precedent; it must appear on the 
face of the policy; or, if on another part of it, or on a paper physically attached. 
it must appear that the statements were intended to form a part of the policy; or, 
if on another paper, they must be so referred to in the policy as clearly to indicate 
that the parties intended them to form a part of it. A warranty cannot be cre- 
ated nor extended by construction.” 


The appellant company entered into a contract of reinsurance with the Mu- 
tualaid Union, and in that contract section 7 is as follows: “The members of the 
Reinsured Association hereby admitted shall be accepted by the Reinsuring Com- 
pany upon the original application heretofore made to such association, and the 
Reinsuring Company shall be subrogated to each and every defense that would 
have been available to the reinsured Association, and it is hereby expressly un- 
derstood and agreed that such members taken over are subject to the conditions 
and limitations set forth in this contract, and the Reinsuring Company shall not 


be liable to such members or their beneficiaries in any other manner except as 
herein provided.” 


The law under which the reinsurance contract was made provided, among 
other things, that the membership or policyholders of consolidating associations or 
companies shall be bound in all respects by the contract of consolidation as filed 
with the insurance commissioner of the state. It is also provided that the general 
insurance laws of this state or any laws governing the organization and control of 
mutual assessment companies shall not apply to or govern companies organized un- 
der this act. 


At the time of the reinsurance contract, and at the time that Munford made 
application to change his certificate for a policy in the Unionaid Life Insurance 
Company, he had a certificate issued by the Mutualaid Union entitling him to 
seventy five dollars if he died within six months after it was issued, and to an 
additional sum of twelve dollars and fifty cents each month thereafter until he 
had paid for eighty months, and then he was entitled to one thousand dollars. It 
is true the by-laws of that association provided that this should be raised by as- 
sessment on the members, but the reinsurance contract certainly did not contem- 
plate that one should pay for ten or fifteen years, and continue to pay to the re- 
insuring company, and be limited to recovery to the amount paid by those persons 
who belonged to his circle. There might be none of them left or there might be 
a very few. But, in either event, whether there were many or none at all the 
member would have to continue to pay his assessments. 


[4] Appellant could not secure the certificate from Munford, cancel it, and 
then require him thereafter to make any statements with reference to his health 
as a condition precedent to delivering him his policy. He had a right to the policy 
under the reinsurance contract by complying with the terms of the letter written 
to him by the appellant. He had signed that application, sent the money required, 
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and they canceled his policy and issued another, and it was its duty to deliver 
it to him. ye ‘ 

[5] In the view we take of the case, however, it is immaterial whether the 
policy issued by appellant was void or not. If it was valid, as we hold that it was, 
then he can recover on the policy. If it was not valid, then he would be entitled 
to recover on his certificate, and, under the evidence in this case, we think the re- 
covery would be the same. 

The statements made in the application signed on the 23d day of March were 
made after the policy was issued, and after Munford had done all that he had 
been requested to do in order to secure the change, but the statements in this ap- 
plication were not warranties. 

We have held in the case of Modern Woodmen of America v. Whittaker, 
supra, that such statements are not warranties but are representations. And, if 
the applicant believed them to be true, it would not avoid the policy if they after- 
wards turned out to be untrue. Munford had been going about his business as 
usual. It is true the evidence shows that he complained of his stomach and went 
to see Dr. Smith, but he evidently did not think he had any serious ailment. He 
certainly did not know he had pellagra. 

One of appellant’s witnesses, Dr. Ross, testified that it was his stomach, con- 
stipation, and indigestion, and he gave him a treatment for that. Certainly Mun- 
ford did not think this constipation or indigestion was any serious trouble, but 
must have thought it was temporary. He consulted this witness just a short time 
before he went to Dr. Smith. Nothing was said by Dr. Ross about pellagra. 

Appellant then put on the stand Dr. Scarlett. He testified that pellagra, the 
disease that caused the death of Munford, is not always readily recognizable. A 
great many of the affected discover it themselves, and this doctor testified from 
the history of the disease he would say that he had pellagra. 

Dr. Smith testified that when Munford came to him he complained of pain 
in his stomach. He made an examination, and that he came back to see him on 
the 4th day of April. He performed the operation on the 14th day of April, 


but Dr. Smith testified at his first examination that he did not determine what 
was the matter with him. 


One of the physicians testified that pellagra was not hard to detect, but that 
you might not notice it very much for two or three years. At any rate, neither 
of the doctors at first discovered that it was a. and they did not know it 

oO 


was. It would be unreasonable to assume that Munford knew that he had pellagra 
when the doctors did not know it. He had been at work continuously, and, while 
he may have had pellagra all that time, he had never been told so by a doctor, 
and he evidently did not know it. And he must have thought that whatever ailment 
he had was not a serious trouble. Besides that, the agent who delivered him the 
policy had known him for years, and lived just across the street from him, and 
he testified that he collected his dues every month. He also testified that he 
could not say what Munford’s health was, but that he was tending to his business, 
and, with his knowledge of him and long association with him, he did not detect 
any difference in his condition of health on that day, the day that the policy 
was delivered, to what he had known for years. 

The. company did not require medical examination, but simply gave directions 
to its agent, who had known him for years, and who, when he went to deliver 
the policy, believed him to be in good health, saw no difference between him then 
and for years. 

The statements made being representations and not warranties, the evidence 
was sufficient to justify the court in holding that the answers were made in good 
faith. 


Finding no error, the judgment is affirmed. 
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MID-CONTINENT a CO. v. PARKER. 
No. 190. 
Supreme Court of Arkansas. March 3, 1930. 
25 Southwestern Reporter (2d) 10. 

1. INSURANCE—EVIDENCE THAT INSURED ON MAKING APPLICA- 
TION FOR INSURANCE TOLD AGENT CONDITION OF HIS HEALTH 
HELD ADMISSIBLE IN ACTION ON LIFE POLICY. 

In beneficiary’s action on life insurance policy, permitting witness to testify 
that insured, at time application for insurance was made, told agent that he 
had been sick with flu, that his heart was weak, and that he was taking medicine, 
held admissible. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—WHERE INSURED TOLD AGENT TRUE CONDITION 
OF HEALTH, INSURER COULD NOT PREVENT FACTS FROM BE- 
ING PROVEN BY SHOWING APPLICATION TO CONTRARY. 

Where insured, at time of making application for life policy, told agent that 
he had been sick, that his heart was weak, and that he was taking medicine, 
knowledge of agent was knowledge of company, and it could not, after death, 
prevent facts from being proven by showing application to contrary; evidence 
being that agent filled out blanks and told insured to sign without allowing 
him to read statements therein. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


3. INSURANCE—EVIDENCE THAT INSURED TOLD AGENT TRUE CON- 
DITION OF HEALTH, AND THAT AGENT MADE APPLICATION AS 
HE THOUGHT BEST, HELD NOT TO ESTABLISH FRAUD. 

In beneficiary’s action on life policy, evidence that insured told agent true 
condition of his health, that agent wrote answers, not as they were given him, 
but as he thought best, and that insured signed application without knowledge 
that correct answers had not been made in application, held not to establish fraud 
in making application. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—WHETHER POLICY WAS DELIVERED AT TIME IN- 
SURED’S HEALTH WAS GOOD HELD FOR JURY. 
In beneficiary’s action on life insurance policy, whether insured was in good 
health at time policy was delivered held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Boone County; J. F. Koone, Judge. 

Action by Ellie Parker against the Mid-Continent Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, Okl., and J. M. 
Shinn and W. B. Foster, both of Harrison, for appellant. 

V. D. Willis and Shouse & Rowland, all of Harrison, for appellee. 

McHaney, J. 

Appellee sued appellant as beneficiary in a life insurance policy issued by 
appellant to George N. Parker for $2,000. The application was dated February 
9, 1929; the policy was issued dated March 1, 1929; and the insured died April 29, 
1929. 

Appellant defended on the grounds, (1) that the insured falsely and fraudu- 
lently misrepresented the condition of his health by stating he was in good 
health, that no physician had ever expressed an unfavorable opinion as to his 
insurability, and that he had not suffered any illness or consulted any physician 
during the past seven years; (2) that the premuim had not been paid in violation 
of the policy; and (3) that he was in bad health when the policy was delivered, 
in violation of another provision of the policy. 

There was a trial to a jury which resulted in a verdict and judgment for 
appellee. For a reversal it is urged that the insured gave his note for a portion 
of the premium to the agent who took the application, and that this note had 
not been paid prior to the death of the insured, in violation of a provision of 
the policy that the premium must be paid prior to the death of the insured. 
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Appellant does not contend that it was not paid its share of the premium, but 
only that the note given the agent was not paid. If it were important (and we 
do not think so), the undisputed proof shows the amount of the note was paid 
to the agent before the insured’s death. 

[1] It is next urged that the court erred in permitting appellee to prove 
what occurred at the time appellant’s agent took the application for the policy. 
She and her daughter, who were both present, were permitted to testify over 
appellant’s objections and exceptions that, when Waterfield, the agent, came 
to write the application, the insured told him that he had been sick with the 
flu, that his heart was weak, and that he was taking medicine; showed him the 
medicine he was taking, and the agent said, “This is digitalis, my wife takes 
that, that don’t amount to nothing.” According to appellee and her daughter, 
the agent asked the questions, and the insured gave him correct answers, held 
back nothing about any illness or consultation with physicians, but that the 
agent wrote answers in the application to suit himself—stated his illness did 
not amount to anything—that what the company complained of was such diseases 
as tuberculosis, typhoid fever, etc. 

[2] It is contended that this and other similar evidence is incompetent, as 
also the statement of appellee to the agent when the policy was delivered that 
the insured was all right or improving. We cannot agree with appellant. The 
undisputed proof is that correct answers regarding the condition of his health 
and the physicians he had consulted were given the agent; that he filled out 
the blanks and told the insured to sign without reading it over to him or allow- 
ing him to read the statements made therein. Under such conditions, the knowl- 
edge of agent was the knowledge of the company, and, if it chose to write a 
policy having all such information, it cannot after death prevent the facts 
from being proven by showing an application to the contrary. Am. National Ins. 
Co. v. Hale, 172 Ark. 958, 291 S. W. 82. 

[3] The policy provided that “all statements made by the insured shall, in 
the absence of fraud, be deemed representations and not warranties, and no such 
statements shall void this policy unless it is contained in such application.” In 
Old Colony Life Ins. Co. v. Julian, 175 Ark. 359, 299 S. W. 366, 368, we said: 
“The burden is upon appellant to establish the fraud by proving affirmatively the 
falsity, materiality, and bad faith in the representations made by the insured 
in the application regarding his health.” Here the proof is that the agent wrote 
the answers, not as they were given him, but as he thought best after obtaining 
full information of the real facts, and that the insured signed the application 
without knowledge that correct answers had not been given. We think appel- 
lant wholly failed to establish fraud in making the application. See, also Bankers’ 
Reserve Life Co. v. Crowley, 171 Ark. 135, 284 S. W. 4, and cases there cited. 

[4] As to the delivery of the policy at a time when insured is in good health, 
we think there is no showing that he was in any worse condition than at the 
time of the taking of the application—in fact, the proof is that he was better. 
Appellant has not seen proper to abstract all the evidence, but only such parts 
as it deemed favorable. Appellee has supplied this omission by an abstract of 
the testimony regarding the insured’s health at, before, and after delivery of 
the policy, which we think at least made a question for the jury as to whether 
the policy was delivered at a time when his health was good. 

We find no error, and the judgment must be affirmed. 


NARVER v. CALIFORNIA STATE LIFE INS. CO. 
Civ. 142. 
District Court of Appeal, Fourth District, California. 
April 15, 1930. 
287 Pacific Reporter 107. 
1. INSURANCE—UNCERTAINTIES—AMBIGUITIES—CONSTRUCTION. 


Ambiguous provisions in life policy, capable of two constructions, should 
be construed most favorable to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE—AMBIGUOUS PROVISIONS—CONSTRUCTION. 
Insurer cannot defeat ambiguous policy by construction, if reasonable con- 

struction upholding insurance can be had without doing violence to language 

used and parties’ clear intention. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INDORSEMENT OR RIDER—EFFECT—LIFE POLICY. 
Indorsement or rider on life policy, relating to short-term premium until 
beginning of first policy year, held not policy separate from main policy. 
Indorsement provided, in substance, that in consideration of pay- 
ment in advance of a short-term premium, insurer agrees to pay 
amount insured if death of insured shall occur before February 28, 
1928, which is beginning of first policy year. 
(For other cases, see Insurance, Dec. Dig. § 150.) 
4. INSURANCE—INDORSEMENTS. 
Indorsements on insurance policy form part of insurance contract, and policy 
with indorsements and riders thereon must be construed together. 
(For other cases, see Insurance, Dec. Dig. § 150.) 


5. INSURANCE—PREMIUMS—“PAY MENT’”—NOTE—ACCEPTANCE,. 
Insured’s note, given and accepted as payment of premiums under life policy, 
held to constitute “payment.” 
(For other cases, see Insurance, Dec. Dig. § 186[5].) 


6. ee DATE—LIFE POLICY—ONE YEAR—SUI- 
DE. 


Under ambiguous terms of life policy, application, premium receipt, and in- 
dorsement considered as whole, policy held effective on November 28, 1927, war- 
ranting recovery where insured committed suicide more than year thereafter. 

Suicide clause in life policy provided that in case of suicide 
committed while sane or insane, within one year from effective date, 
recovery should be limited to total amount of premium paid. Vari- 
ous recitals in policy showed effective date to be February 28, 1928; 
that policy and application therefor should constitute entire con- 
tract between parties. Application provided that effective date should 
be determined by payment of premium with application. Receipt for 
first premium delivered on October 25, 1927, recited that insurance 
shall take effect and be in force from day of approval at home office 
if premium is fully paid with application, or upon manual delivery of 
policy to applicant during lifetime, and good health and full pay- 
ment of premium thereon if premium has not been paid with appli- 
cation. Short-term indorsement in consideration of additional pre- 
mium made policy effective from November 28 to February 28, 1928, 
following, and recited that latter date should be beginning of first 
policy year. Policy was issued on November 28, 1927, and delivered 
on or about December Ist. Insured committed suicide on Decem- 
ber 10, 1928. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

Appeal from Superior Court, Tulare County; Frank Lamberson, Judge. 

Action by Emma S. Narver against the California State Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. E. McLaughlin, of Sacramento, for appellant. 

Ugene U. Blalock, of Los Angeles, for respondent. 

Marks, J. 

Respondent is the widow of Chester Narver and the beneficiary named in 
an insurance policy issued by appellant on his life. 

On October 28, 1927, the deceased made his application to appellant for a 
policy of insurance upon his life in the sum of $5,000, and on the same day 
executed his promissory note to appellant in the sum of $176.95 in payment of 
the premiums to accrue under said policy until February 28, 1929. The promis- 
sory note was subsequently paid. The deceased took his medical examination 
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and the policy was issued by appellant on the 28th day of November, 1927, and 
delivered to deceased on or about December lst of the same year. 

The insurance policy contained the following paragraph: “This policy is 
incontestable after one year if all premiums shall have been duly paid, except 
as to provisions and conditions relating to any double indemnity or total and 
permanent disability benefits which may be issued in connection herewith. In 
case of suicide of the insured, committed while sane or insane, within one year 
from the date hereof, the limit of recovery hereunder shall be the total amount 
of the premium paid.” 

Above the signature of the president and secretary of the insurance com- 
pany on the policy appears the following: “In witness whereof, California State 
Life Insurance Company has caused this policy to be signed by its President 
and its Secretary of Sacramento, California, this twenty-eighth day of February, 
1928. Which is the date of this policy.” 

The policy further provided that: “This policy and the application therefor 
(a copy of which application is attached hereto when issued) constitute the entire 
contract between the parties hereto.” 

Attached to and made a part of the policy under this clause was the applica- 
tion for insurance, in which the following appears: “I further agree that the 
effective date of any policy which may be issued hereon shall be determined as 
follows: (a) If the premium be fully paid with this application, such policy 
shall take effect at twelve o’clock noon of the day upon which this application 
is approved by the company at the home office.” 

In the report of the medical examiner, a copy of which was attached to the 
policy, there appears the following: “I have verified each of the foregoing an- 
swers on this page and on the first page hereof and adopt them as my own, 
and warrant that they are full, complete and literally true answers to the ques- 
tions against which they are written. I further agree that if during the first 
year following the date of any policy issued hereon I commit suicide, whether 
sane or insane, the only liability under any policy issued thereon shall be for 
a fixed sum equal to the actual cash premium paid to the company on said pol- 
icy.” , 

. On October 25, 1927, there was delivered to the insured a receipt, the material 
parts of which were as follows: 
“178248 October 25, 1927. 

“Received of Chester Narver One Hundred Seventy-six and 95/100 Dollars 
in full for fifteen months the first annual premium on Five Thousand dollars 
insurance. Countersigned by Harvey Stewart. Agent.” 

“The insurance shall take effect and be in force: (a) At twelve o’clock noon 
of the date of approval at the home office of the Company, if the premium be 
fully paid with the application; (b) Upon manual delivery of the policy to the 
applicant during his lifetime and good health and full payment of the premium 
thereon, if such premium has not been paid with the application.” 

“California State Life Insurance Company. J. R. Kruse, President. Do not 
detach this receipt except for delivery to applicant for full settlement of pre- 
mium. This is the only form of receipt authorized by the company to be given 
to an applicant for a premium collected when the application is taken. California 
State Life Insurance Company. Sacramento, California.” 

Attached to the policy of insurance as an endorsement or rider, was the 
following: 


“November 28, 1927. 

“In consideration of the payment in advance of a Short Term Premium of 
Twelve and 60/100 Dollars, California State Life Insurance Company agrees, 
subject to the provisions of this policy and the application therefor, to pay the 
amount insured hereunder if the death of the insured shall occur prior to Feb- 
ruary 28, 1928, which is the beginning of the first policy year. Double indemnity 
and Total Disability Benefits, if either thereof be stipulated in this policy, are 
not included herein, and neither shall be effective until noon of the date herein 
stated, and then only if the premium for the first policy be fully paid. 


“[Signed] Arthur Luddy, Asst. Secretary.” 
Insured committed suicide on December 10, 1928. Proofs of his death were 
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made and delivered to appellant, and demand was made upon it by respondent 
for the sum of $5,000, which payment was refused. On January 3, 1929, ap- 
pellant tendered to respondent the sum of $164.35, which was the amount of the 
premium on the policy of insurance for the year commencing February 28, 1928. 

Respondent brought this action to recover on the policy of insurance, and, 
after a trial in the court below, without a jury, the court found all facts in her 
favor and rendered judgment against appellant for the principal sum of $5,000. 

Appellant presents two grounds upon which it asks this court to reverse 
the judgment of the trial court. The first is that, as it maintains there were two 
policies of insurance issued to deceased, one being a short-term policy com- 
mencing on November 28, 1927, and ending on February 28, 1928, the premium 
for which was $12.60, and the other a twenty-year nonparticipating policy com- 
mencing on February 28, 1928, the premium being $164.35, payable annually on 
the 28th day of each February. The second ground upon which the reversal 
is asked is a corollary of the first, namely: That since the policy of insurance 
in effect on December 10, 1928, did not become operative until February 28, 1928, 
one year had not elapsed at the time of the suicide of the insured, and that, 
therefore, the principal sum of $5,000 could not be collected, but that only the 
annual premium paid, $164.35 was recoverable. The exact questions presented 
upon this appeal do not seem to have been decided in California. 

[1, 2] It is a well-recognized rule of law that if any uncertainties or am- 
biguities appear in an insurance policy which may be solved by either one of 
two reasonable constructions, the one which is most favorable to the insured 
and which will give life, force, and effect to the policy should be adopted. The 
insurance company, having prepared the policy and all documents used in con- 
nection with its issuance, should not be heard to put such a construction upon 
an ambiguity, caused by it, as will defeat the policy and take from the beneficiary 
the very purpose and object of the insurance, if a reasonable construction up- 
holding the insurance can be had that does no violence to the language used 
and the clear intention of the parties. Pacific Heating & Ventilating Co. v. 
Williamsburg, etc., Co., 158 Cal. 367, 111 P. 4; Welch v. British American As- 
surance Co., 148 Cal. 223, 82 P. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396; 
Witherow v. United American Insurance Co. of Pennsylvania (Cal. App.) 281 
P. 668. With this rule in mind, we will proceed to’a consideration of the con- 
tract of insurance involved in this appeal. 

[3, 4] Appellant contends that the indorsement, or rider, on the main policy 
of insurance, which put in effect the insurance from November 28, 1927, to 
February 28, 1928, was a policy of insurance complete in itself and a contract 
separate and distinct from the main policy. With this we cannot agree. Taken 
by itself, this indorsement means nothing. Of itself, it is not a contract in any 
sense of the word. By its terms it refers to the main policy and the application 
therefor, and, except as specifically excepted in the indorsement, it put the 
provisions of the policy into force and effect. Indorsements on an insurance 
policy form a part of the insurance contract (25 Cyc. of Law and Procedure, 
743), and the policy of insurance with the indorsements and riders thereon must 
be construed together as a whole. Sharp v. Scottish Union National Ins. Co., 
136 Cal. 542, 69 P. 253, 615. 

[5, 6] Considering the policy of insurance as a whole, we find a most .ob- 
vious and patent ambiguity as to its date. The closing paragraph of the main 
policy gives February 28, 1928, as its date. The application for the insurance, 
of which there was only one, and which was made a part of the contract ot 
insurance, contains the direct statement that “if the premium be fully paid with 
this application such policy shall take effect at twelve o’clock noon of the day 
upon which this application is approved by the Company at its home office.” 
The application was approved and the policy actually issued on November 28, 
1927. It was registered with the insurance department of the state of California 
on November 29, 1927, and delivered to deceased two days later. His note was 
given and accepted as payment of the premium and was therefore a payment 
of them. Harrigan v. Home Life Ins. Co., 128 Cal. 531, 58 P. 180, 61 P. 99. 
The receipt given to the insured by the company contained language identical 
with that in the application as to when the policy should take effect. From 
these documents the insured was justified in assuming that his policy of in- 
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surance became effective at noon on November 28, 1927. Why the date of Feb- 
ruary 28, 1928, was used at the close of the policy is not entirely clear. It is not 
an unreasonable conclusion, in fact it is entirely probable, that it was inserted 
for the convenience of the parties to fix the due date of the future annual 
premiums. 

We therefore conclude that the policy of insurance was made operative and 
put in effect by the short-term insurance rider and under all the terms of the 
policy the date of this instrument became the date of the policy. We are aided 
in reaching this conclusion by four decisicns from other jurisdictions, namely, 
Krebs vy. Philadelphia Life Ins. Co., 249 Pa. 330, 95 A. 91, Ann. Cas. 1917D, 1184; 
Jefferson Standard Life Ins. Co. v. Wilson (C. C. A.) 260 F. 593; Fox v. New 
York Life Ins. Co., 211 Ill. App. 406, and American National Insurance Co. v. 
Thompson (Tex. Civ. App.) 186 S. W. 254. The first two of these cases present 
facts identical with the one we are considering, and the other two, very similar 
facts. In the case of Krebs v. Philadelphia Standard Life Ins. Co., supra, the 
policy of insurance was issued upon application of the insured on July 19, 1913. 
It was dated on October 1, 1913. An indorsement providing for short-term in- 
surance from August 1 to October 1, 1913, was placed upon the policy when 
issued. The policy was delivered prior to August 1, 1913, and the insured com- 
mitted suicide on August 24, 1914. It contained a provision that “self destruc- 
tion, while sane or insane, within one year from the date hereof, is not a risk 
assumed by the company under this policy,” which, in effect, is similar to the 
language used in the policy issued by appellant. 

The Supreme Court of Pennsylvania was of the opinion that if the date of 
the policy was to be considered as the date appearing on the main instrument, 
there would be no liability under its terms, the suicide of the insured having 
occurred within one year from that date, but that if its date were to be taken 
as the date of the short-term insurance indorsement, the liability of the ‘com- 
pany would be fixed. The court held that the short-term insurance indorsement 
did not constitute an insurance policy in itself, and that therefore, it incorporated 
in its provisions enough of the terms of the main policy to make it a complete 
contract of insurance. It having incorporated the provisions of this contract 
it must be held to have incorporated all of them not expressly excepted as the 
company could not be permitted to select, as included, the portions favorable 
to it and reject the others. The court held that there was but one contract of 
insurance which was in effect on the date of the short-term insurance indorse- 
ment, and that as there was an ambiguity in the policy itself, such ambiguity 
must be construed against the company and in favor of the insured, and affirmed 
the judgment of the trial court against the insurer. 

In the case before us it would have been a simple matter for the appellant 
to have used such language in the several documents constituting the contract 
of insurance, so that there would have been no question of its meaning. The 
company did not do so, and it cannot complain because the trial court, follow- 
ing the usual rule of construction, resolved such ambiguities against it and in 
favor of the insured. 

Judgment affirmed. 

We concur: Barnard, Acting P. J.; Owen, Justice pro tem. 


METROPOLITAN LIFE INS. CO. v. DODD. 
No. 20218. 
Court of Appeals of Georgia, Division No. 1. March 4, 1930. 
Rehearing Denied April 15, 1930. 
152 Southeastern Reporter 850. 
INSURANCE—LIFE INSURANCE—DISEASE—AVOIDANCE—WAIVER— 
ACTUAL KNOWLEDGE. 


Provision avoiding life policy, if insured had kidney disease, cannot be 
avoided by proof that insurer’s agent and physician knew insured was sick; 
insurer or agent must actually know insured had kidney disease to waive pro- 
vision avoiding policy, if insured had such disease. 

(Syllabus by the Court.) 
Where a policy of life insurance contains a provision that the 
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insurer may declare the contract void, if the insured had a disease 
of the kidneys prior to the date of the policy, and the uncontroverted 
evidence shows that he did have such disease prior to the issuance 
of the policy, the person suing on the policy cannot avoid the effect 
of such provision by merely proving that the insurer’s soliciting agent 
and its examining physician knew, before the policy was issued, that 
the insured had been sick and had been treated by a named physician. 
In such a case the insurer or its accredited agent must have actual 
knowledge of the fact relied on to show waiver, and such knowledge 
cannot be shown by constructive notice. 


(For other cases, see Insurance, Dec. Dig. § 377[1, 2].) 


Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Action by Mrs. W. J. Dodd, administratrix of Joseph Dodd, deceased, against 
the Metropolitan Life Insurance Company. Judgment for plaintiff was af- 
firmed by appellate division of municipal court, defendant’s certiorari was over- 
ruled by the superior court, and defendant brings error. 

Reversed. 


Smith, Hammond, Smith & Bloodworth, of Atlanta, for plaintiff in error. 

A. W. White, A. E. Ramsaur, and A. C. Corbett, all of Atlanta, for defend- 
ant in error. 

LuKE, J. 

On October 1, 1927, the Metropolitan Life Insurance Company issued a 
policy of insurance for $800 on the life of Joseph Dodd. The insured died on 
January 16, 1928, and his administratrix, Mrs. W. J. Dodd, brought an action 
on the policy in the municipal court of Atlanta. The jury found a verdict for 
the plaintiff for $800 principal and $200 attorney’s fee, and a judgment was entered 
accordingly. The appellate division of the said court affirmed the judgment of 
the trial court, and the case was taken by certiorari to the superior court. The 
exception here is to the judgment overruling the certiorari. 

There are certain special grounds complaining of the court’s rulings in ad- 
mitting and rejecting evidence. These will be referred to later. As we see it, 
the determining factor in the case is whether or not the insurer made out con- 
clusively any of its affirmative defenses. 

Following closely the provisions of the policy, the defendant pleaded: (1) 
that the insured was not in sound health when the policy was issued; (2) that 
within two years before the date of the policy the insured was treated by a 
physician for a “serious disease or complaint,” to wit, inflammation of the gall 
bladder and acute nephritis; (3) that prior to the date of the policy the insured 
had a disease of the kidneys; and that “such medical attention or previous 
disease was not specifically recited” in the waiver clause of the policy signed 
by the secretary. The defendant further pleaded that it had exercised its option 
to declare the policy void because of the facts pleaded, and that it had tendered 
the premiums paid to plaintiff and she had refused to accept them. 

Dr. Homer Matthews, sworn for the defendant, testified that he treated the 
insured during September, 1926, for inflammation of the gall bladder and in- 
flammation of the kidneys; that he regarded his patient’s kidney trouble as a 
serious disease; that he did not know whether or not the kidney trouble cleared 
up; that he did not see the insured again until January 3, 1928, when, according 
to witness’s diagnosis, he had cirrhosis of the liver; that after treating the in- 
sured in September, 1926, he did not dismiss him—did not know whether or not 
he told him to come back, but that he just did not come back; that it was wit- 
ness’ understanding that the insured went to work after that; that he regarded 
the kidney trouble as acute, but did not think it was chronic; that during the 
month of September, 1926, witness visited the insured twice at his home, but 
that the insured called to see witness at his office the other three times; that 
the insured could not have been confined to his bed for more than three or four 
days after witness called at deceased’s home on September 11, as the insured 
came to witness’s office on September 14; that witness did not know whether 
or not he told the insured that his trouble was in September, 1926; and that the 
cause of the insured’s death was cirrhosis of the liver. 

Clearly, the jury had the right to conclude that the first defense was not 
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made out. Granting that the insured was sick in September, 1926, it does not 
necessarily follow that he was not in sound health on October 1, 1927. Further- 
more, Mrs. W. J. Dodd testified that defendant’s doctor who examined the in- 
sured said, “Why, you are as sound as a dollar.” Indeed, this defense is not 
really insisted upon. 

Was the defense that the insured was treated for a “serious disease or com- 
plaint” within two years prior to the date of the policy so conclusively made out 
that the jury was bound to find for the defendant upon its second plea? We 
think not. True, the doctor testified that he regarded the insured’s kidney trouble 
as a serious disease, but, in view of his other testimony, the jury had the right 
to believe that it was not a serious disease. 

It unquestionably appears, however, from the testimony of Dr. Matthews, 
that prior to the date of the policy the insured was treated by him for “a disease 
of the kidneys,” and it also appears that such disease was not “specifically recited 
in the space for indorsements” on page 4, in a waiver signed by the secretary 
or an assistant. Nothing else appearing, the defendant, under the terms of the 
contract, had the right to return the premiums paid and declare the policy void. 

But plaintiff seeks to prove a waiver of the provisions of the policy by 
showing that both the company’s soliciting agent and its examining physician 
knew that the insured had been sick and had been treated by Dr. Matthews. 

Mrs. W. J. Dodd, mother of the insured, testified that Mr. Andrews, who 
solicited the insurance and delivered the policy, came to her house three or four 
months before the policy sued on was issued and solicited insurance on the life 
of her son; that Dr. Matthews was going down the steps when Mr. Andrews 
came in; that her son told the agent that he had been treated by Dr. Matthews, 
that he. was “just a little sick,” and that he would think about insurance when 
he got well; that the agent said, “you are just a little bilious.” 

Mrs. Dodd further testified that her son told Dr. Crawley, who examined 
him for the insurance, that he was sick “just after his father died,” and that Dr. 
Matthews had treated him in September and June of the previous year; and 
that Dr. Crawley said, when he had finished the examination, “Why, son, you 
are as sound as a dollar,” and walked out. 

Since the application was not attached to or made a part of the policy, and 
the provision that no agent of the insurer could waive forfeitures was contained 
only in the policy itself, such limitation upon the agent’s authority applied only 
to matters occurring after the issuance of the policy, and not to facts and con- 
ditions existing at the inception of the contract. Interstate Life & Accident 
Co. v. Bess, 35 Ga. App. 723(2), 134 S. E. 804; Johnson v. Aitna Insurance Co., 
123 Ga. 404(2), 51 S. E. 339, 107 Am. St. Rep. 92; Athens Mutual Ins. Co. v. 
Ledford & Son, 134 Ga. 500 (1), 68 S. E. 91. “But such waiver will not result 
unless either the company or some authorized agent had actual notice of the 
fact or condition in question. Constructive notice would be insufficient for such 
purpose.” Interstate Life & Accident Co. v. Bess, 35 Ga. App. 723(3), 134 S. E. 
804; Wiley v. Rome Ins. Co., 12 Ga. App. 186, 76 S. E. 1067. 

It being indisputably established both by the testimony of Dr. Matthews 
and by. the proofs of death that the insured had a disease of the kidneys prior 
to the date of the policy, and the evidence failing to show actual knowledge 
of this fact either in the agents of the insurer or in the insurer itself, the in- 
surer’s third plea stands as established, and the judge of the superior court 
erred in overruling the certiorari. 

Since the special grounds complaining of the admission and rejection of 
evidence present no novel question and disclose no reversible error, we deem 
it unnecessary to consider them in detail. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J.. concur. 


METROPOLITAN LIFE INS. CO. v. BRADY. NO. 13693. 
Appellate Court of Indiana, in Banc. April 4, 1930. 
171 Northeastern Reporter 14. 
1. INSURANCE—NEGLIGENCE—DELAY IN ISSUANCE OF POLICY— 
LIABILITY OF INSURER. 
Where applicant for life insurance had not paid premium, insurer held not 
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liable under application for negligent and unreasonable delay in acting on application 
or in delivery of policy. 
The facts showed that application for life insurance was exe- 
cuted on April 7, 1925, but that insurer declined to write insurance 
as first class risk because of applicant’s family history of tubercu- 
losis, and prepared the policy of insurance as a special class risk 
and posted policy from home office at New York on April 27, 1925, 
to the Indianapolis district office, where the policy arrived on April 
29, 1925. The agent, on calling to deliver policy on May 7, was in- 
formed of applicant’s illness and refused to deliver policy. The ap- 
plication provided that the company should incur no liability under 
application until it had been received, approved, and policy issued and 
delivered, and the full first premium stipulated in policy had actually 
been paid to and accepted by the company during lifetime of applicant. 
plicant. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 
2. INSURANCE—PREMIUMS—PAYMENT—WAIVER. 
Insurer may waive provisions in application as to payment of premiums. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 
3. INSURANCE—AGENT—AUTHORITY—LIMITATION. 
Insurance agent with limited authority known to applicant, cannot bind 
insurer except within authority granted by insurer. 
(For other cases, see Insurance, Dec. Dig. § 129.) 
4. INSURANCE—APPLICATION—ACCEPTANCE—DELAY. 
Mere delay in passing on application for insurance cannot be construed 
as acceptance thereof by insurer which will support action ex contractu. 
(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from Marion Circuit Court; Harry O. Chamberlin, Judge. 

Action by Ralph F. Brady, administrator of the estate of Mary Francis 
Brady, deceased, against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed with instructions. 

Miller & Miller, of Indianapolis, for appellant. 

Oscar C. Hagemier, of Indianapolis, for appellee. 

NEAL, P. J. 

Appellee, father and administrator of the estate of Mary Francis Brady, 
alleged in the first paragraph of his amended intervening petition that one Mary 
Francis Brady applied to appellant by written application for a policy of life 
insurance on her life in favor of her father; that appellant received the applica- 
tion and issued a policy of life insurance in the sum of $1,000, on terms and 
conditions unknown to petitioners; that the appellant’s agents negligently failed 
to deliver the policy until Mary Francis Brady was ill and the policy was never 
delivered; that at the time appellant’s agent called to deliver the policy the 
insured was sick, and delivery was thereupon refused. The second paragraph 
alleges in substance the same facts as the first, with the addition that appellant 
failed promptly to act upon the application of Mary Francis Brady, and failed 
to issue and deliver a policy until the applicant was fatally ill, and that ap- 
pellant refused thereafter to deliver the policy. Damages in the sum of $1,000, 
the amount of the policy, was demanded. Trial was before a jury, which re- 
turned a verdict in favor of appellee in the sum of $1,098.81 and costs. 

The facts favorable to appellee are as follows: That the appellant, Metro- 
politan Life Insurance Company, is a New York insurance corporation authorized 
to do business in the state of Indiana, and maintained a branch office in the 
city of Indianapolis; that one H. Rosen with the title of general assistant man- 
ager was in charge of the office; that W. O. Weber was an employee of ap- 
pellant with authority to collect premiums upon insurance and to solicit people 
to take out new insurance with appellant company; that Mary Francis Brady 
was solicited by W. O. Weber to take oui insurance on her life with appellant 
company; that pursuant to the solicitation of Weber, Mary Francis Brady 
executed a written application which was to the effect that she was applying 
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for $1,000 of life insurance, ordinary, with premium payable annually under a 
plan of insurance designated in rate book at 20-year endowment; that the bene- 
ficiary to be named in the policy was her father, Ralph F. Brady; that no 
agent, medical examiner, or any other person, except the officers at the home 
office of the company, had power on behalf of the company to make, modify, 
or discharge any contract of insurance, to bind the company by making any 
promises respecting any benefits under any policy issued thereunder; that no 
statement made to or by, and no knowledge on the part of, any agent, medical 
examiner, or any other person as to any facts pertaining to the applicant shall 
be considered as having been made to or brought to the knowledge of the com- 
pany, unless stated in either (a) or (b) of the application; that the company 
shall incur no liability under the application until it has been received, ap- 
proved, and a policy issued and delivered, and the full first premium stipulated 
in the policy has actually been paid to and accepted by the company during the 
lifetime of the applicant, in which case such policy shall be deemed to have 
taken effect as of the date of issue, as recited on the first page thereof; that 
in case of apparent errors or omissions discovered by the company in part (a) 
of the application, or in case the company shall be unwilling to issue a policy 
upon the plan or in the amount applied for, the company was authorized to 
amend the application by noting the change in the space entitled “corrections 
and amendments” and to prepare and submit a policy on a different plan, or 
a different amount from that hereby applied for, and the acceptance of such 
policy by the applicant as so submitted, accompanied by a copy of the applica- 
tion so amended, shall operate as a ratification of such change or amendment; 
that the application was executed by Mary Francis on April 7, 1925, and the 
medical examination of applicant was signed by the medical examiner on April 
7, 1925; that the application was considered by the officers at the home office, 
in the regular course of business; that an applicant for insurance who was a 
girl 19 years of age, and weighing 98 pounds, and whose mother had died of 
tuberculosis at the age of 25, is not, according to the established general cus- 
tom in the life insurance business, a first class, or ordinary risk; that after 
consideration, and by reason of Mary Francis Brady’s family history of tuber- 
culosis as shown by the application, and of the fact that she was underweight, 
appellant declined to write insurance upon her in its ordinary or first class risk 
calling for a premium, and with a reserve calculated upon the American Ex- 
perience Table; that the company did prepare a policy of insurance upon the 
life of Mary Francis Brady, as a special class risk, that is, as a risk more haz- 
ardous than the ordinary risk calling for a premium, and with a reserve cal- 
culated on a special table; that such policy so prepared called for a premium 
of $47.02, whereas for an ordinary endowment policy, in the principal sum of 
$1,000, the premium calculated was $44.07; that said policy was posted from the 
home office of defendant at New York City on April 27, 1925, to the Indian- 
apolis district office of defendant by United States mail, and arrived at said 
Indianapolis district office at Indianapolis, Ind., on April 29, 1925, on which day 
said Mary Francis Brady was not in an impaired condition of health; that said 
agent, W. O. Weber, did not call at Mary Francis Brady’s home to deliver said 
policy prior to May 7, 1925; that on May 6, 1925, Mary Francis Brady became 
ill and her condition of health was seriously impaired; that when W. O. Weber 
called at the home of Mary Francis Brady with the policy, he was informed 
of her illness, and he refused to deliver said policy, but returned the same to 
the Indianapolis district office of appellant; that on May 9, 1925, said Ralph 
F. Brady called at the Indianapolis district office of defendant on behalf of Mary 
Francis Brady, demanded the delivery to him of the policy, and offered to the 
person then in charge of the office the sum of $47.02 in legal tender in payment 
of the first premium called for by the policy; that the demand was refused and 
the tender rejected; that the policy was returned to the home office of de- 
fendant, and one year thereafter, in pursuance of a rule of the company, was 
destroyed; that on the night of April 7, 1925, at the time of signing of the ap- 
plication, the father asked the agent if his daughter should pay the premium, 
and the agent replied “that it would be alright when the policy was delivered 
to give him a check for the premium”; that the daughter was able and ready 
to pay the premium on the night of April 7, 1925, and so informed the agent; 
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that the agent informed Mary Francis that the policy would be delivered the Ist 
of May; that between April 7, 1925, and May 8, 1925; no word was received 
from appellant in regard to the policy; that Mary Francis was never an in- 
surable risk after she contracted a severe cold on May 6, 1925; that a reasonable 
time for the delivery of a life policy to a resident of Indianapolis after the same 
has been received by the branch office in Indianapolis is twenty-four hours; 
that a reasonable time for a life insurance company with its home office in 
New York, and its branch office in Indianapolis, to deliver a policy of life in- 
surance to an applicant in Indianapolis, figuring from the date the application 
was taken to date of delivery, is ten days; that it was admitted by the manager 
of the branch office at Indianapolis that it was “their fault” that the policy had 
not been delivered sooner. 

Many errors have been assigned, all of which are presented. We will dis- 
cuss the alleged error in overruling the motion for a new trial confining our- 
selves to two causes, namely: The verdict of the jury is not sustained by suf- 
ficient evidence; the verdict is contrary to law. 

[1] Under the facts of this case, is the appellant an insurance company, 
liable in damages, in either of the two instances, to wit, for negligent and un- 
reasonable delay in acting upon an application for life insurance; for negligent 
and unreasonable delay in the delivery of a life insurance policy to the appli- 
cant—assuming in each case the appellant was damaged by such delay? 

The appellee says this court has previously approved the doctrine of tort 
liability, and quotes from the case of Live Stock Insurance Co. v. Stickler, 64 
Ind App. 191, 115 N. E. 692, 694, as follows: “In some jurisdictions insurance 
companies have been held liable for damages for negligent or unreasonable 
delay in acting on applications for insurance, where it was shown that but for 
such delay the application would have been approved and the insurance issued 
in time to have protected the applicant against a loss which occurred to his 
damage during such period of unreasonable delay. Duffie v. Bankers’ Ass’n, 160 
Iowa, 19, 139 N. W. 1087, 1089, 46 L. R. A. (N. S.) 25, and notes; Boyer v. Hail 
Ins. Co., 86 Kan. 443, 121 P. 329, 40 L. R. A. (N. S.) 164, and notes, Ann. Cas. 
1915A, 671; Dorman v. Conn. Fire Ins. Co., 41 Okl. 509, 139 P. 262, 51 L. R. A. 
(N. S.) 873. While we do not find a decision in Indiana on the identical ques- 
tion, the decisions of our courts on kindred questions are on principle in har- 
mony with the doctrine above announced. Indiana Life, etc., Co. v. Reed, 54 
Ind. App. 450-459, 103 N. E. 77, and cases cited.” 


In addition to the cases above cited, we call attention to the following 
cases which support the principle of law pronounced by this court through 
Judge Felt: De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 P. 1049, 1051; 
Carter v. Manhattan Life Ins. Co., 11 Hawaii, 69; Wallace v. Hartford Fire 
Ins. Co., 31 Idaho, 481, 174 P. 1009; Walker v. Farmers’ Ins. Co., 51 Iowa, 679, 2 
N. W. 583; Johnson v. Farmers’ Ins. Co., 184 Iowa, 630, 168 N. W. 264; Security 
Ins. Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444; Columbian Nat. Life 
Ins. Co. v. Lemmons, 96 Okl. 228, 222 P. 255; Childers v. New York Life Ins. Co., 
117 Okl. 7, 245 P. 59; Brown v. Missouri State Life Ins. Co., 124 Okl. 155, 254 P. 
7; Dyer v. Missouri State Life Ins. Co., 132 Wash. 378, 232 P. 346. However, upon 
an examination of each and every case, it is disclosed that the several courts in pro- 
nouncing approval of the doctrine of tort liability for failure to accept or reject an 
insurance application within a reasonable time predicated its reasoning substantially 
upon the fact that the first premium was paid at the time the application was taken 
by the soliciting agent, either in cash or note. We quote from several of the cases 
above cited: “When a company has received the first premium, and it is to apply 
from the date of the application, fair dealing requires that the company act upon the 
application, within a reasonable time. Otherwise it would be permitted to hold 
the applicant’s money, with no return, for such time as it saw fit; a condition 
which cannot be supposed to have been intended by the parties.” De Ford v. 
New York Life Ins. Co., supra. “An insurance company, having solicited and 
obtained applications for insurance, and having received payment of the fees 
or premiums exacted, they are bound to furnish the indemnity the state has 
authorized them to furnish or decline so to do within such reasonable time as 
will enable them to act intelligently and advisedly thereon or suffer the con- 
sequences flowing from their neglect so to do.” Security Ins. Co. v. Cameron, 
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supra. “But it is said that a certificate or policy of insurance is simply a con- 
tract like any other, as between individuals, and that there is no such thing 
as negligence of a party in the matter of delay in entering into a contract. 
This view overlooks the fact that the defendant holds and is acting under a 
franchise from the state. The legislative policy, in granting this, proceeds on 
the theory that chartering such association is in the interest of the public to 
the end that indemnity on specific contingencies shall be provided those who 
are eligible and desire it, and for their protection the state regulates, inspects, 
and supervises their business. Having solicited applications for insurance, and 
having so obtained them and received payment of the fees or premiums exacted, 
they are bound either to furnish the indemnity the state has authorized them 
to furnish or decline so to do within such reasonable time as will enable them 
to act intelligently and advisedly thereon or suffer the consequences flowing 
from their neglect so to do.” Duffie v. Bankers’ Life Ins. Ass’n, supra. “The 
question is, was there a duty to forward the application, not was there a con- 
sideration for what might be done in case it should be forwarded? The action 
is not upon a contract for term insurance but in tort for negligence whereby 
term insurance was prevented and but for which there would have been term 
insurance. If it is necessary to prove a contract and a consideration in order 
to prove a duty to forward, it may well be held that there was an implied con- 
tract, if indeed not an express oral contract, to forward, and that the considera- 
tion therefor was the making of an application at the solicitation of the agent, 
the submission, at the request of the agent to an examination by the examining 
physician, and the making a deposit with the agent.” Carter v. Manhattan 
Life Ins. Co., supra. The last case cited was the first to enunciate the doc- 
trine of tort liability against a life insurance company for unreasonable delay 
in the consideration of an application for life insurance. 

The doctrine of tort liability just referred to has been refused by the Supreme 
Court of Arkansas. In National Union Fire Ins. Co. v. School District, 122 
Ark. 179, 182 S. W. 547, 548, L. R. A. 1916D, 238, an insurance company was 
held not liable for the negligence of its agent in failing to forward the appli- 
cation, accompanied by payment of the premium, the property having been sub- 
sequently destroyed without insurance, where he had only authority to solicit 
applications, deliver policies, and receipt for initial premiums, and the applica- 
tion stipulated that there should be no cqntract until the issuance and de- 
livery of a policy. The court said: “Under the express terms of this proposal 
on the part of appellee for insurance it is stipuated that there shall be no con- 
tract of insurance until the company shall approve the application and evidence 
its approval by the issuance of a policy. Under this stipulation of appellee, 
even if the soliciting agent had promptly forwarded the application to the com- 
pany, the latter was under no legal obligation to issue the policy to appellee. 
The authority of the soliciting agent to receive and forward the application 
if strictly followed did not impose upon the appellant any legal duty. * * * 
Negligence and liability therefor cannot be predicated upon a state of facts 
that do not impose any legal duty.” Also the Supreme Court of Mississippi, 
in a well-considered opinion, in part said: “We are unable to perceive how 
an action may be maintained in tort which so clearly cannot be maintained 
on any theory in the contract. The Prudential Life Insurance Company was 
under no duty to write insurance on the life of appellant’s intestate, because 
there is no statute in this state fixing such duty upon insurance companies. 
We can find no such rule at the common law. It is quite elementary that there 
cannot be a tort without a breach of a legal duty. It is true that the business 
of insurance is affected with a public interest * * *. But, unless and until 
the Legislature shall declare a legal duty on the insurance companies to an 
applicant for insurance, despite the terms of the application, this court is without 
the power or the desire to trench upon legislative authority.” Savage v. Pru- 
dential Life Ins. Co., 154 Miss. 89, 121 So. 487, 489. 


We are of the opinion that this court did not, without qualification in the 
case of Live Stock Ins. Co. v. Stickler, approve the doctrine of tort liability 
as applied to insurance companies where there has been an unreasonable 
delay in the acceptance or rejection of an application for insurance or in the 
failure to deliver an insurance policy for acceptance or rejection by the ap- 
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plicant within a reasonable time. This court as presently constituted cannot 
perceive how to tort liability can be predicated upon an insurance company until 
and unless some legal duty devolved upon the insurance company to either ac- 
cept or reject an application for insurance within a reasonable time. This legal 
duty must arise by virtue of some express provision of the statute or from the 
contractual relation existing between the parties whereby a legal duty, not a 
moral duty, devolves upon the insurance company to act within a reasonable 
time upon an application submitted. 

In this case the application provided: “That the company shall incur no 
liability under this application until it has been received, approved and a policy 
issued and delivered, and the full first premium stipulated in the policy has actually 
been paid to and accepted by the company during the lifetime of the applicant, 
in which case such policy shall be deemed to have taken effect as of the date 
of issue.” Are we to give effect to the above terms of the contract sub- 
scribed to by the applicant, or are we to flagrantly disregard them? It must be 
admitted that the contractual stipulations as above cited were of the kind 
and character that the parties had a perfect right to enter into. If such is 
the case, then no legal liability can be imposed upon appellant, either in un- 
reasonable delay in passing on the insurance application or unreasonable delay 
in delivering the policy. See dissenting opinion Fox v. Volunteer State Life 
Ins. Co., 185 N. C. 121, 116 S. E. 266; Id., 186 N. C. 763, 119 S. E. 172. 

[2 3] Again, it was provided by the terms of the application in the instant 
case that no agent, medical examiner, or any other person, except the officers 
at the home office of the company, has power on behalf of the company to 
make, modify, or discharge any contract of insurance. If it be claimed that 
the agent said it was not necessary to pay the premiums in advance, or that 
the agent promised the applicant that delivery of the insurance policy would 
be made by May 1, our answer is that the soliciting agent did not have the 
authority, by the terms of the application, to bind the appellant in any such 
manner. An insurance company can waive the provisions as to the payment 
of the premiums, but we have no evidence that it did so in this case. An 
agent with limited authority, which limitation is known by the third party, can- 
not bind his principal except and only within the authority granted by the 
principal. American Ins. Co. v. Hornbarger, 85 Ark. 337, 108 S. W. 213; Winne- 
sheik Ins. Co. v. Holzgrafe, 53 Ill. 516, 5 Am. Rep. 64; Armstrong v. State Ins. 
Co., 61 Iowa, 212, 16 N. W. 94; More v. New York B. F. Ins. Co., 55 Hun. 540, 
10'N. Y. S. 44; Id, 130 N. Y. 537, 29 N.. FE. 757. 

The undisputed facts in this case disclose an offer by Mary Francis Brady, 
applicant, to appellant to subscribe for life insurance policy and a rejection of the 
application by the insurance company, the preparation of a policy of insurance 
which called for an increased premium, and direction that the same be sub- 
mitted to her for acceptance or rejection. The minds of the contracting parties 
had never met. Mary Francis had the legal right to reject the policy so issued 
when presented to her. MacKelvie vy. Mutual Ben. Life Ins. Co. (C. C. A.) 
287 F. 660; Piedmont & A. L. Ins. Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610; 
Michigan Pipe Co. v. Michigan F. & M. Ins. Co., 92 Mich. 482, 52 N. W. 1070, 
20 L. R. A. 277; Riordan v. Equitable Life Assur. Soc. of U. S., 31 Idaho, 657, 
175 P. 586; Salisbury v. Indiana & Ohio Live Stock Ins. Co. (Mo. App.) 202 
S. W. 412; New Adm’r v. Germania Fire Ins. Co., 171 Ind. 33, 85 N. E. 703, 131 
Am. St. Rep. 245. 

[4] It is a well-settled rule, especially in the absence of a provision in the 
application expressly providing that the contract of insurance should be complete 
the moment that the application was received at the office of the insurance 
company and accepted by it, that mere delay in passing upon an application 
for insurance cannot be construed as an acceptance thereof by the insurer which 
will support an action ex contractu. Kohen v. Mutual Reserve Fund Life Ins. 
Assn (C. C.) 28 F. 706; Alabama Gold L. Ins. Co. v. Mayes, 61 Ala. 163; 
Winchell v. Iowa State Ins. Co., 103 Iowa, 189, 72 N. W. 503; Northwestern 
Mutual Life Ins. Co. v. Neafus, 144 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S,) 
1211; Heiman v. Phcenix Mutual Life Ins. Co., 17 Minn. 153 (Gil. 127), 10 Am. 
Rep. 154; Ross v. New York Life Ins Co., 124 N. C. 395, 32 S. E. 733; Van 
Arsdale v. Young, 21 Okl. 151, 95 P. 778. 
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In view of the stipulations in the application all of which were agreed to 
by Mary Francis, in the absence of any statute of the state of Indiana im- 
posing a duty upon an insurance company to accept or reject an ‘application 
within a specified time, we hold that no legal duty devolved upon appellant to 
either accept or reject the application in the instant case or submit a counter 
proposal within a reasonable time. Meyer v. Central States Life Ins. Co., 103 
Neb. 640, 173 N. W. 578; Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N. E. 
171, 15 A. L. R. 1021: 

The verdict of the jury is not sustained by sufficient evidence, and is there- 
fore contrary to law. 

Judgment reversed, with instructions to sustain appellant’s motion for a 
new trial. 


WESTERN & SOUTHERN LIFE INS. CO. v. ROSS 
No. 13961. 
Appellate Court of Indiana, in Bane. April 25, 1930. 
171 Northeastern Reporter 212. 

1. INSURANCE—WAIVER OF FORFEITURE—ACTS OF AFFIRMANCE— 
DEMAND FOR AND RECEIPT OF PREMIUMS. 

Distinct acts of affirmance, with knowledge of facts, by party entitled to 
avoid insurance contract, especially demand for and receipt of premiums or as- 
sessments, waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE—INSURED'S HEALTH—FALSE STATEMENTS IN AP- 
PLICATION—INSERTION BY AGENT—EVIDENCE. 

Evidence held to show that any false statements in application for policy, 
as te insured’s health and medical treatment, were inserted by insurer's agent. 

There was testimony that insurer’s agent asked insured’s father 
no questions as to insured’s health at time of filling out application 
for additional insurance during insured’s absence from home, that 
insured signed application after her return without reading it or hav- 
ing it read to her, and that only question asked her by agent was 
whether she was then under the care of a doctor. 

(For other cases, see Insurance, Dec. Dig. § 665{8].) 

6. INSURANCE—INSURED’S HEALTH—FALSE STATEMENTS IN AP- 
PLICATION—INSERTION BY INSURER’S AGENT—FORFEITURE OF 
POLICY—PUBLIC POLICY. : 
It is against sound public policy to permit insurance company to forfeit 

policy because of its agent’s insertion of false answers to questions in applica- 

tion as to insured’s health. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

8. INSURANCE—INSURED’S HEALTH—EVIDENCE—SUFFICIENCY. 
Evidence held to sustain finding that insured was in sound health when 

application was made and policy delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9. INSURANCE—INSURED’S HEALTH—WAIVER OF CONDITION—COL- 
LECTION OF PREMIUMS—KNOWLEDGE OF FACTS. 

Insurance company collecting premiums by its agent with knowledge that 
insured was not in sound health when policy was delivered, waived such con- 
dition. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

10. INSURANCE—INSURED’S HEALTH—WAIVER OF CONDITION—COL- 
LECTION OF PREMIUMS—KNOWLEDGE OF FACTS—EVIDENCE. 
Evidence held to support inference that insurer’s agent collected premiums 

with full knowledge of insured’s illness, thereby waiving condition in policy as 

to sound health. 

There was testimony that insurer’s agent called weekly at in- 
insured’s home to collect premiums, saw and talked with her on 
such occasions, solicited her to take additional insurance, collected 
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at least one premium after being told that she had tuberculosis, and 
saw and talked with her and collected premiums with knowledge that 
she was sick a month or so before her death. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from Pike Circuit Court; John K. Chappell, Judge. 


Action by George Ross, administrator of the estate of Ruby Meade, de- 
ceased, against the Western & Southern Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 


Allen, Hastings & Allen, of Washington, Ind., and Carl M. Gray, of Peters- 
burg, for appellant. 


Wm. D. Curll, of Petersburg, and Flavian A. Seal, of Washington, Ind., for 
appellee. 
ENLOE, J. 


This was an action upon an industrial policy of life insurance, in the sum 
of $500, issued by the appellant upon the life of one Ruby Meade, daughter of 
appellee, Ross. The policy was delivered September 5, 1927, and the insured 
died of pulmonary tuberculosis March 5, 1928. Upon proof of death being made, 
the appellant denied liability and tendered to the appellee all premiums received. 


The tender was refused, and later, after this suit was brought, said money was 
paid into court. 


The complaint, which was in the usual form, with a copy of said policy 
attached thereto as an exhibit, was met by an answer in two paragraphs, the 
first being a general denial. The second paragraph of answer, which was double, 
sought to avoid liability upon the grounds (1) of fraud in procuring said policv 
of insurance; and (2) upon the ground that said policy contained therein a clause 
providing “that no obligation was assumed by the company unless upon the date 
of delivery thereof the insured was in sound health.” It was then alleged that 
at the time of the delivery of said policy said insured was not in sound health, 
but was then and there afflicted with pulmonary tuberculosis. As to the al- 
leged fraud in procuring said policy, this defense was based upon alleged un- 
truthful answers given by the deceased in her written application for insurance, 
the said answers being to the effect that the applicant was then in good health, 
had had no sickness, and had consulted no physician. 

The second paragraph of answer was met by a reply in denial, and also two 
affirmative paragraphs. In the first of said affirmative paragraphs it was al- 
leged that said application for insurance was filled out by an agent of appellant 
company who solicited said insurance; that the only question which said agent 
then and there asked the insured was, “Are you at this time under the care of 
a doctor?” and to which question said insured answered, “No.” That said agent 
then and there stated to the insured that this was all the informatoin which the 
company required concerning her health, as she already had a policy which she 
had been carrying with the company for a long time; that the insured truth- 
fully answered all questions asked her by said agent, and did not conceal from 
said agent any fact or facts known to her concerning her then, or past, physical 
condition; that said insured supposed that said agent was truthfully writing 
the answer given to him by the insured; that said application, after the same 
had been filled out by said agent, was not read to the insured, nor did she read 
the same, but signed said application at the request of said agent after he had 
so filled out the same. The third paragraph alleged that the appellant, by and 
through its agents, with full knowledge of all the facts as to the condition of 
health of the said insured, demanded and received the premiums on said policy, 
as such premiums severally became due, up to the time of the insured’s death, 
whereby the company had waived said condition as to her health, etc. 

The cause being at issue was submitted to a jury for trial and resulted in 
a verdict against appellant for the amount of said policy, plus interest thereon 
to time of trial. 

The only question raised on this appeal relates to the action of the court 
in denying to appellant a new trial. Under this motion appellant presents al- 
leged error in giving certain instructions, in refusing to give certain tendered 
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instructions, and the sufficiency of the evidence. We shall first examine in- 
structions given of which complaint is made. 

[1, 2] Appellant first complains of instruction No. 1, given by the court on 
request of appellee. By this instruction the jury was told that if the insured, 
in her application for insurance, made false statements as to the condition of 
her health, and as to medical treatment received, then such false statements 
so made would be grounds for declaring a recision of said policy, unless the 
jury further found that the insurance company, with knowledge that said state- 
ments so made were false, had received premiums on said policy, and that 
knowledge of the agent of said company, whose duty it was to collect such 
premiums and remit the same to the company, was knowledge of the company, 
and that it would be bound thereby. 

The above instruction was framed upon the theory of “waiver” of the right 
to disaffirm said contract, as pleaded in appellee’s third paragraph of reply. 
In Masonic Ass’n v. Beck, 77 Ind. 203, 40 Am. Rep. 295, the court said: “The 
logical and necessary deduction from this doctrine is, that a distinct act of 
affirmance of the contract by the party entitled to avoid it, made with knowledge 
of the facts, and especially such acts as the demand and receipt of premiums 
or assessments, would constitute a waiver of the forfeiture or of the right to 
annul the contract; and so it is held in several of the cases already cited.” 
The doctrine thus announced has been many times approved by both the courts 
of appeal of this state, as well as in many foreign jurisdictions, and may now 
be considered as the well-settled law upon the subject of waiver. Appellant 
urges that this instruction was erroneous in that it did not tell the jury that 
the burden of proving the said facts as to “waiver” was upon the appellee.. In 
this instruction there was no attempt to instruct as to the burden of proof, 
but, in instruction No. 6, given of the court’s own motion, the jury was told as to 
the issue raised by appellee’s second paragraph of reply; in instruction No. 7 
given of the court’s own motion, the jury was told as to the issue raised by 
appellee’s third paragraph of reply, a by its instruction No. 8, the jury was 
told that the burden was upon the appellee to establish by a fair preponderance 
of the evidence, all the material allegations of “both” the said second and the 
third paragraphs of reply. 

The appellant also complains of the action of the court in giving instruc- 
tions numbered 3 and 5 of those requested by the appellee. After a careful 
reading of said instructions, we conclude that they are accurate statements of 
the law, as applied to the issues involved herein. 

[3, 4] Appellant next complains of the action of the court in refusing to 
give its tendered instructions Nos. 1, 2, 3, 4, and 7. In this action there was no 
error. The said instructions were each mandatory, and each entirely omitted 
the issues tendered by the appellee’s said second and third paragraphs of reply. 
Under these said instructions the jury would have been required to entirely 
ignore said issues, whether the same had been established by the evidence or 
not. In effect, if ‘the se instructions had been given, it would have been to with- 
draw said issues, so tendered, from the consideration of the jury. Appellant’s 
tendered instruction No. 9, while not mandatory, is incomplete in that it en- 
tirely omits the elements of waiver, and the court did not, therefore, err in 
refusing to give it. Appellant’s tendered instruction No. 11, was also refused, 
and of this appellant complains. This inenewecion was mandatory and as such 
subject to the same criticism as Nos. 1, 2, 3, 4, and 7 above noted. As to ap- 
pellant’s instruction No. 13, this instruction was covered, as to its material part, 
by instruction No. 5, given at the request of the appellant. 

[5, 6] The appellant next insists that the verdict of the jury is not sus- 
tained by sufficient evidence, and that it is, therefore, contrary to law. 

The evidence discloses, without conflict, that the insured, Ruby Meade, was, 
at the time the application was made for the policy herein involved, already 
carrying a policy in the sum of $500, in appellant company; that she was, and 
for scme time had been, living in Indianapolis and working steadily in a res- 
taurant; that one Walker was the local agent of appellant at Washington, Ind., 
where her parents lived; that about August 1, 1927, the insured went to Wash- 
ington, Ind., for a visit to her parents; some time before she went home, her 
father, appellee herein, had talked to the agent, Walker, about taking out addi- 





” 


36 The In-urance Law Journal, Vol. 75 [July, 1930 


tional insurance on Ruby and also a policy cn another daughter, and that Walker 
produced an application, interrogated the father as to the condition of Ruby’s 
health, and he, Walker, filled out the same; this was about a week before Ruby 
came home; and that he turned the application over to Mr. Dillin, an assistant 
superintendent. Walker also testified that, when he saw Ruby at the time she 
signed the application, she looked like she was in normal health, and that he 
thought she was in normal health. 

The father testified that, when Walker filled out the application, he was 
not asked any question as to the condition of Ruby’s health; that when Ruby 
came home Walker came to the house and said to Ruby, “Your father took 
out five hundred dollars more insurance on you, look at it,” and that in reply 
to this remark Ruby said, “Yes,” and reached over the banister of the porch 
and signed it; that she did not read the application nor was it read to her; 
that when Walker spoke to Ruby about the application, the only question he 
asked her was as to whether or not she was under the care of a doctor, to 
which Ruby answered, “No.” 

Lois Ross, a sister-in-law, testified that she was present at the time said 
application was signed; that Walker showed her where to sign, and that Ruby 
signed the application and handed the same back to Walker without reading 
the same; that the only question asked her was as to whether she was then 
under the care of a doctor and that Ruby said she was not. 

The first question which now arises is, Did the insured make false answers 
to questions contained in said application for insurance? Upon the record be- 
fore us, while it possibly discloses, as answers to specific questions, matters which 
were not true, yet, the great preponderance of the evidence is to the effect 
that such untruth did not fall from the lips of the insured, and that if any 
fraud has been perpetrated herein, such must be placed at the door of appel- 
lant’s agent, and, to permit an insurance company to profit by such conduct, 
as is herein disclosed, is against sound public policy. A®tna Life Ins. Co. v. 
Bockting, 39 Ind. App. 586, 79 N. E. 524. 

[7, 8] The next question we have to consider is as to the state of the health 
of the insured both at the time she signed said application and at the time the 
said policy was delivered, and we may say, on this point, that there is no con- 
tention that there was any change in the condition of the health of the insured 
between said times. 

The appellant bases its contention, that the msured was not at such times 
in good health, upon the testimony of three physicians. One of these Dr. Mc- 
Kittrick testified that he furnished proof of death to the insurance company 
at the request of some agent for the company; that he first saw the deceased 
January 25, 1928, in the nighttime, at her father’s home; that deceased was in 
bed; that the windows were raised; that deceased was coughing: that she had 
« temperature; that she had tuberculosis. He further gave it as his opinion, 
based upon the condition in which he found the deceased on that night, that she 
had been effected for about one year. .He further testtified that this was the only 
occasion on which he saw the deceased. 

Dr. Kleindorfer, who treated the deceased for some weeks before her death, 
testified that he visited the deceased four times before her death. He was then 
asked this question, “Now, Doctor, taking your experience as a practicing physi- 
cian and surgeon and also your knowledge gained at medical college and your 
examination and treatment of Ruby Meade during her sickness, you may state 
to the jury how long, in your opinion, she had tuberculosis?” To which the 
witness answered, “I think she had it at least one year.” 

Another witness, Mr. Bird, gave it as his opinion that, on August 17, 1927, 
the date said application was signed, the insured, Ruby Meade, was not in sound 
health. 

On behalf of the appellee, there was testimony to the effect that in the 
summer of 1927, the insured was ill for a short time from ptomaine poisoning 
and went to Dr. Bird for treatment of the same; that thereafter she returned 
to her work and continued thereat until she went home in August, 1927. A large 
number of witnesses testified a8 to their long acquaintance with her; that they 
saw her frequently in August and September of 1927; that she appeared in her 
usual health and spirits, walked some distance from her father’s home to the 
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city of Washington, business section, attended shows, etc., and looked to be in 
good health. There is also testimony that during this time she did not have a 
cough; did not have a temperature; and did not have night sweats. 

These persons were nonexpert witnesses and the appellant, citing and relying 
upon the cases of O’Brien v. Brotherhood, 183 Mich. 86, 150 N. W. 130; Scharlach 
v. Pacific Mutual L. Ins. Co. (C. C. A.) 16 F. (2d) 245, and Ewing v. Goode (C. 
C.) 78 F. 442, contends, that, in the face of said medical or expert testimony, 
that the insured, in August and September, 1927, was not in sound health, but 
was afflicted with tuberculosis, the said testimony of said lay witnesses can have 
no probative value. 

Analysis of the said cases cited shows the following: In the Ewing Case, 
supra, the medical men testified as to certain conditions which they found 
te be present, at the time they made examinations of the plaintiff; in the O’Brien 
Case there was testimony of two physicians, who had attended the insured 
during her last sickness, that the insured died of pulmonary tuberculosis, and 
one of them testified that as early as April 15, 1911, he “made a culture” which 
developed germs of tuberculosis, and that at that time the insured had tuber- 
culosis. The question at issue was whether the insured was in sound health on 
April 29, 1911. In the Scharlach Case, one of the questions was as to the good 
health of the insured on the date of the delivery of the policy, May 12, 1923. On 
April 5, 1923, the insured was examined by a physician who found that the red 
blood cells were low in number, being about one-half what they should be, and 
that the insured was suffering from “severe secondary anaemia.” He treated 
the patient for two or three weeks, and on May 12, “got signs of definite failing 
of the heart.” On April 12, insured consulted other physicians who made a 
blood count of the deceased’s blood, which count showed, as they testified, that 
deceased was “suffering from anaemia to a marked degree.” Based upon these 
facts these medical men, as such, testified that on May 12, at the time said 
policy was delivered, the said insured was not in good health. 

It will be noted that in each of the cases upon which appellant relies, the 
witnesses, medical experts, testified not merely as such by giving an opinion 
upon a given state of facts, but as scientific men, especially trained in a branch 
of science. They each gave their judgment, their conclusions, based upon facts 
within their personal knowledge. Their several answers were not based upon any 
assumed hypothesis. In the case at bar, the two physicians who testified as to 
the cause of the death of the insured, that she died of pulmonary tuberculosis, 
each testified as an expert in medical science, and their testimony as to the 
disease which caused the death of said insured was not, under the authorities 
cited, and other authorities could be added, a matter to be controverted by the 
opinion of a lay witness; the cause of the death as thus established was not to 
be so controverted. But when said physicians were called upon to express 
their opinion as the time of duration of said disease, prior to the death of the 
insured, they were asked to enter into a field, not of scientific knowledge, but 
of speculation. The said physicians recognized this fact when they were being 
cross-examined, as shown by the following: Question to Dr. McKittrick, “Now 
doctor, can you say to this jury with any degree of certainty, the condition 
of Ruby Meade’s health in August, 1927? A. No, I can’t with certainty.” Also 
by the following question, on cross-examination, asked Dr. Kleindorfer: “Q. 
Doctor, I will ask you to state to the jury if from all your examination and 
treatment of Ruby Meade and the history you learned of her ailment, you can 
state with any degree of certainty her condition as to her health in August, 
1927? A. I have no idea as to her health, as I did not know her.” 

In cases involving the validity of wills, based upon the alleged insanity of 
the testator, medical experts are quite frequently called upon to testify, to express 
their opinion, based upon a given state of facts as to the mental condition of 
such testator, but we know of no case where it has been held that such an 
opinion, so given, is conclusive, where it has been held that lay witnesses may 
not express their opinion on such subject; and in this case we hold that upon this 
record, the testimony of lay witnesses was competent to be received upon the 
question as to whether Ruby Meade was in good health at the time said applica- 
tion was signed and at the time said policy was delivered, the question being 
one of fact for the consideration of the jury. There is ample evidence to sustain 
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a finding that the insured was in sound health at the time said application was 
made, and at the time said policy was delivered. 

[9] The only other question we need to consider is that of waiver. It is 
settled law in this state, that when an insurance company, by and through its 
agents, collects the premiums on a policy of insurance, and at the time of collect- 
ing such premiums it had knowledge that the insured was not in sound health 
at the time of delivery of such policy, it thereby waives such condition as to 
sound health, and cannot thereafter avoid such policy on that ground. Metro- 
politan Ins. Co. v. Willis, 37 Ind. App. 48, 76 N. E. 560; Supreme Court of Honor 
v. Sullivan, 26 Ind. App. 60, 59 N. E. 37. It therefore remains to be considered 
as to whether there is any evidence to support a finding of waiver. 

[10] There is testimony to the effect, that the collector for appellant called 
at the home each Monday morning to collect the premiums; that said collector, 
on such occasions, saw and talked with the insured; that in November he solicited 
her to take additional insurance; that he collected at least one premium after 
he was told that Ruby had tuberculosis and was very sick; that for a month 
or so before the death of the insured, and while she was sick, the agent for the 
company saw her, talked with her, and collected the insurance premiums, and 
knew at the time that she was sick. The testimony is sufficient to support an 
inference that, at the time such agent collected said premiums, or some of them, 
he had full knowledge as to the condition of health of said insured. If so, upon 
the record before us, even if the jury believed that the insured was not in sound 
health, at the times mentioned, they would have been justified in finding that 


said condition in policy, as to condition of insured’s health, had been waived. 
We find no error. 


Affirmed. 


In re TELLIER’S ESTATE. LOREY et al. v. FLORA et al. No. 40270. 
Supreme Court of Iowa. April 14, 1930. 
230 Northwestern Reporter 545. 
8. INSURANCE — LIFE INSURANCE — PROCEEDS — DISPOSITION — 
WIDOW—CHILDREN 
Policyholder of life insurance could dispose of proceeds in favor of widow to 
exclusion of children by terms of his policy. 


(For other cases, see Insurance, Dec. Dig. §585[3].) 
9. INSURANCE—LIFE INSURANCE—PAYABLE TO WIDOW—INTEREST 
OF CHILDREN. 
Children’s interest in proceeds of insurance policy payable to widow of in- 
sured inured to them as her heirs (Code 1927, § 8776). 
(For other cases, see Insurance, Dec. Dig. §585[3].) 


Appeal from District Court, Decatur County; H. H. Carter, Judge. 

In the court below this was a proceeding in probate, and the appeal is from a 
probate order. Such order related to the avails of an insurance policy received 
by the decedent in her lifetime as the beneficiary of insurance upon the life of her 
husband, who predeceased her. Her children claimed such proceeds as exempt 
from the antecedent debts of their mother. Such claim of exemption was sus- 
tained, and the claimants in probate have appealed. 

Reversed. 

A. P. Olsen and Hoffman & Hoffman, all of Leon, for appellants. 

McGinnis & McGinnis, of Leon, for appellees. 

Evans, J. 


The decedent, Nannie Tellier, died intestate in February, 1929. She was the 
surviving widow of Charles Tellier, who died in October, 1928. She was the 
beneficiary of an insurance policy upon the life of her husband for $3,000, which 
amount was duly paid to her in her lifetime. No administration was had upon 
the estate of her husband. At the time of her death, she had on hand unexpended 
of the avails of the insurance policy the sum of $2,000. These funds constituted 
the only assets of her estate. Claims against her estate were filed to the amount 
of $1,600. Two of these claims amounting approximately to $1,000 were debts of 
the decedent, antecedent to the death of her husband. The principal claim of this 
kind was that of the Farmers’ Bank, which bore date in 1917, and was an obliga- 
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tion of both husband and wife. The trial court held that the fund in question 
could not be applied by the administrator to the payment of any debt, which was 
antecedent to the death of Charles Tellier, the insured. No claim of exemption 
pie ag as against debts incurred by the decedent after the death of the in- 
sured. 

The determination of the case involves the construction of section 8776 of 
the Code of 1927, which is as follows: 

“8776. Policy exempt from execution. A policy of insurance on the life of 
an individual, in the absence of an agreement or assignment to the contrary, shall 
inure to the separate use of the husband or life and children of said individual, 
independently of his creditors. 

“The proceeds of an endowment policy payable to the assured on attaining 
a certain age shall be exempt from liability for any of his debts. 

Any benefit or indemnity paid under an accident policy shall be exempt to 
the assured, or in case of his death to the husband or wife and children of the 
assured, from his debts. 


“The avails of all policies of life or accident insurance payable to the sur- 
viving widow shall be exempt from liability for all debts of such beneficiary con- 
tracted prior to the death of the assured, but the amount thus exempted shall 
not exceed five thousand dollars.” 

The foregoing section, as printed in the Code, appears in four paragraphs. 
We preserve its form in our foregoing quotations thereof. 


[1] The precise question presented has never confronted us before. Exemp- 
tion is an affirmative right. It is a creation of the statute. Ground for it must 
be found, if at all, in the statute, and any claim for it must be predicated upon 
the statute. If there be any basis for allowance of the exemption claimed herein, 
it ~— be found in the foregoing section 8776, and we proceed to an analysis 
thereof. 


The second and third paragraphs of this section may be disregarded as having 
10 application to our case. The appellees rely upon the first and fourth para- 
graphs, and contend that a proper interpretation of these two paragraphs sustains 
their claim of exemption. 

[2-8] The first paragraph provides for an exemption of the proceeds of a 
policy to the “wife and children” of the policyholder. It provides also for an 
exemption of such proceeds to “wife and children” against the debts of the policy- 
holder. This proviso is subject to one exception, viz., “in the absence of an 
agreement or assignment to the contrary.” This paragraph can have application 
only to a policy payable to the assured himself or to his estate. If the policy be 
payable to “another,” or shall have been assigned to another, then there is an 
agreement or assignment to the contrary,” and the paragraph is rendered inap- 
plicable. If there be no agreement or understanding to the contrary, and if the 
policy be payable to the assured or his estate, then the avails will pass to “wife 
and children” of the policyholder “independently of creditors.” In such a case 
exemption arises in favor of “wife and children” as against the debts of the 
policyholder. Under this paragraph exemption is not created as against the debts 
of the widow or the children themselves. The avails thus received by them 
would under this paragraph, and in the absence of paragraph 4, become at once 
subject to the debts of the beneficiaries themselves. At this point the appellees 
look to paragraph 4 for help. Historically, paragraph 4 was a later adoption. 
This section 8776 existed in the first instance in prior codification without paragraph 
4 thereof. In the case at bar the policy was not payable to the assured or to his 
estate. It was payable to the widow herself. She took it, therefore, as any 
other named beneficiary would have taken it. In the absence of paragraph 4, how- 
ever, she would have taken it subject to her own debts. Paragraph 4 created 
for her, in the event that the policy was payable to her, an exemption against 
her own debts. The fact that the policy was payable to her and not to the policy- 
holder took the case out of the operation of paragraph 1. It brought the case within 
the exception of paragraph 1. By paragraph 1 the terms of the policy were permitted 
to control the disposition of the proceeds. The terms of the policy carried its 
proceeds, not to the “wife and children,” but to the wife alone. In such a case 
paragraph 4 came into operation, and created an exemption of the proceeds for 
the widow against her own debts. Under paragraph 1 an exemption was created 
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in favor of the children only against the debts of the policyholder. No exemption 
was provided in paragraph 1 for either widow or children against their own debts. 
Under paragraph 4 exemption was created for the widow as against her own debts. 
No exemption was created in terms for the children either as against the debts of 
the widow or their own debts. On the contrary, paragraph 4 gives the children 
no recognition as having any present interest in the. avails of the life insurance 
policy payable to the widow. The natural inference of this paragraph is that 
the children had no interest in such avails. In Miller v. Miller, 200 Iowa, 1070, 
205 N. W. 870, 43 A. L. R. 567, we held that, where a policy was payable to the 
assured or his executor, the assured had the power to dispose of the proceeds by 
will to the exclusion of widow and children. It would necessarily follow that the 
assured has power, therefore, to dispose of the proceeds in favor of the widow 
and to the exclusion of his children. If he may do so by will, he may likewise do 
so by the terms of his policy. In this case the assured caused the policy to be 
made payable to the widow. This was an exclusion of the children. ’ 

_ The case presented, therefore, is one where the children have no interest in the 
insurance proceeds during the life of the widow. By force of the terms of the 
policy she takes the avails thereof. What is the nature of the title thus conferred 
upon her? The appellees claim that she holds the funds as a quasi trustee. If 
any other person had been named as beneficiary, he would take such proceeds by an 
absolute title. What reason is there to say that the widow takes an inferior title? 
[he appellees find such reason in the first paragraph. But the case is removed 


from the operation of the first. paragraph by the very fact that the policyholder 
named the widow as payee of the policy. A 





































































































[9, 10] It is a matter of some surprise to us that the question thus confronting 
us is almost without precedent in any jurisdiction. The nature of it is so practical 
and commonplace that it must have reposed in many cases where its solution 
must have been taken for granted and acquiesced in. Counsel for appellee find 
in their researches on precedent only which comes close to the question in the 
case. ‘Coleman v. McGrew, 71 Neb. 801, 99 N. W. 663. 

In that case the insured died survived by his wife, who was named as 
beneficiary of his insurance policy. Within a few weeks thereafter, and before 
the collection of the insurance, the wife also died. The Nebraska statute is 
said to be the substantial equivalenf of our own. Controversy arose between the 
creditors of the deceased wife and the heirs. The court treated the fund in the 
hands of the administrator of the last decedent as a trust for the benefit of the 
heirs, and established their right thereto as exempt. 

We are not prepared to say whether the holding of that court could be 
sustained by differentiating that statute from our own. In the case at bar, the 
widow took the insurance by strict legal right as the beneficiary of the policy. 
We see no logical ground under our statute to hold that she took such proceeds 
by anything less than an absolute title. By rendering the policy payable to her, 
the insured effectually excluded his children from any interest therein, as he had 
a right to do under paragraph 1 of the Code section and under our holding in 
the Miller Case. We must logically hold, therefore, that the heirs had no interest 
in this fund during the life-time of the widow. Their present interest therein 
arose by and after her death, and inured to them as heirs of their mother, and 
not otherwise. Such holding is consistent with every line in the statute. During 
the lifetime of the widow, the fund not only belonged to her, but it was exempt 
in her hands against her own debts contracted prior to the death of her husband. 
She could have disposed of the fund as she would in her lifetime. Whether she 
could have disposed of it by will we shall not anticipate. This resolves the 
problem to the final question: Did the exemption survive the debtor? Does 
the exemption inure to the benefit of her estate after her death? Does the 
exemption inure to the benefit of her heirs? We answered a like question in 
the negative quite recently in Appanoose County v. Carson (Iowa) 229 N. W. 152. 
For the reasons here indicated, we hold that the heirs take as heirs of the widow, 
and not otherwise, and that the exemption provided in her favor by paragraph 4, 
section 8776, ceased to operate at her death, and did not inure to the benefit 
of her heirs. 

The decree below is accordingly reversed. 

Stevens, Faville, De Graff, Albert, Kindig, and Wagner, JJ., concur. 
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FIDELITY MUT. LIFE INS. CO. v. GARDNER’S ADM’R. 
Court of Appeals of Kentucky. Feb. 11, 1930. 
Rehearing Denied March 25, 1930. 

25 Southwestern Reporter (2d) 69. 

1. INSURANCE—WHERE INSURED’S TOTAL AND PERMANENT DIS- 
ABILITY OCCURRED WITHIN GRACE PERIOD AFTER UNPAID 
PREMIUM FELL DUE AND NOTICE OF DEATH WAS GIVEN WITH- 
IN 2 WEEKS AFTER GRACE PERIOD EXPIRED, PREMIUM WAS 
WAIVED. 

A life insurance policy allowed 31 days’ grace after due date for payment 
of premium and provided that the insurance company would waive premium 
during continuance of insured’s permanent total disability beginning with the 
first premium due after approval of proof of such disability, but that “premium 
due prior to such approval must be paid in accordance with the terms of this 
policy.” The policy further provided for payment of permanent total disability 
benefits upon proof of disability after payment of the first premium and “prior 
to default in the payment of any subsequent premium.” Held, that premium 
falling due before insured’s disability which was not paid was waived, where 
disability occurred within the 31-day period of grace and insured died 10 days 
after grace period expired, and local ageni was notified of his death within 3 
days thereafter, though there was no notification of disability during the grace 
period. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Hart County. 

Action by Darrell D. Gardner’s administrator against the Fidelity Mutual 
Life wn Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Wm. Marshall Bullitt, John E. Tarrant, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

C. B. Dowling and Stokes A. Baird, Jr., both of Munfordville, for appellee. 

Clay, J. On June 2, 1926, the Fidelity Mutual Life Insurance Company 
issued to Darrell D. Gardner a policy insuring his life in the sym of $1,000, 
payable to his estate, and providing for permanent total disability benefits for 
which $2.47 of the annual premium of $30.79 was paid. Among the miscellaneous 
provisions contained in section 4 of the policy is the following: 

“Payment of premiums and Days of Grace.—Every premium is due and 
payable in advance at the Head Office of the Company in Philadelphia, Penn- 
sylvania, but may be paid to an authorized agent of the Company upon de- 
livery of a receipt signed by the President and Treasurer of the Company and 
countersigned by said agent. A grace of thirty-one days from the due date 
named in this policy for the payment of every premium after the first is hereby 
granted, during which time the insurance shall continue in force, and if the 
insured shall die within the days of grace, the amount of the over-due premium 
shall be deducted in any settlement hereunder. When this policy shall become 
payable by the death of the insured, there shall be deducted any unpaid pre- 
mium or premiums for the full policy year within which the insured may die. 
Except as herein provided, the payment of a premium shall not maintain this 
policy in force beyond the due date of the- next premium. Upon default in the 
payment of any premium or premium obligation, this policy shall immediately 
cease and determine and become void, and all premiums previously paid shall 
be forfeited to the Company except as provided in Section 3.” 


The material provisions of section 6, relating to permanent disability bene- 
fits, are as follows: 


“After the first premium shall have been paid hereunder, and prior to 
default in payment of any subsequent premium, upon receipt by the Company 
at its Head Office of due proof that the insured has become totally and pre- 
sumably permanently disabled after the insurance under this policy became 
effective and prior to the anniversary of this policy on which insured’s age at 
nearest birthday is sixty-five years the Company will allow permanent total 


disability benefits upon the terms and conditions hereinafter set forth in this 
Section. 
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“Disability shall be deemed to be total whenever the insured becomes wholly 
disabled by bodily injury or disease, so that he is prevented thereby from per- 
forming any work or from following any occupation whatsoever for compen- 
sation, gain or profit, and such total disability shall be presumed to be permanent 
after the insured has been continuously so disabled for three months or more. 
The entire and irrevocable loss of the sight of both eyes or of the use of both 
hands or of both feet, or of one hand and one foot, shall be considered a per- 
manent total disability. 

“1. Waiver of Premium—The Company will, during the continuance of 
such permanent total disability, waive payment of each premium on this policy, 
as it becomes due, beginning with the first premium due after approval of such 
proof by the Company. Any premium due prior to such approval must be 
paid in accordance with the terms of this policy, and when so paid, if it fell due 
after the commencement of such permanent total disability, will be refunded upon 
approval of such proof. 

“2. Disability Income.—jn addition to waiving the payment of premiums 
as aforesaid, the Company will allow to the insured, upon receipt and approval 
of such proof, a disability income of $10.00 as of the date of the commencement 
of such permanent total disability and a like amount on the corresponding day 
of each calendar month thereafter during the continuance of such permanent 
total disability. 

“Other Benefits Not Decreased—The benefits payable under this policy at 
the death of the insured or at Maturity as Endowment and the benefits pro- 
vided in Sections 2 and 3 on second page hereof shall not be decreased by 
reason of the allowance of any permanent total disability benefit, and dividends 
will be paid in the same manner as if no permanent total disability benefit has 
been received hereunder.” 

The premiums due on June 2, 1926, and June 2, 1927, were paid. The pre- 
mium due on June 2, 1928, was not paid; but during the latter part of June, 
and within the period of grace, the insured became totally and permanently 
disabled. The insured was confined to his bed from that time until July 5th. 
when he was sent to the Louisville City Hospital. Immediately after entering 
the hospital he was operated on for appendicitis. Peritonitis developed, and he 
died on July 13th, ten days after the grace period expired. No notice or. proof 
that the insured was disabled was given the company prior to default in pay- 
ment of the premium, but on July 16, 1928, counsel for Gardner’s administrator 
notified the company’s local agency of his death, and requested blanks for proof 
of death. The company then denied liability. Thereupon this suit was brought 
in equity to recover on the policy. On final hearing the court rendered judg- 
ment in favor of the administrator for the face amount of the policy, together 
with certain disability income benefits, amounting to $10.06. The company ap- 
peals. 

[1] Appellant first insists that the policy lapsed for nonpayment of pre- 
mium, as payment of the premium due June 2, 1928, was not waived because 
(1) Gardner’s disability accrued after the premium fell due; and (2) Fidelity 
Mutual was not notified of the disability during the grace period. In Southern 
Life Insurance Co. v. Hazard, 148 Ky. 465, 146 S. W. 1107, 1109, we had oc- 
casion to consider a similar policy to determine whether furnishing proof of 
total and permanent disability priot to default in payment of the premium 
was a condition precedent to the waiver of premium. There the policy was 
issued September 27, 1909, and the first premium was paid. The next pre- 
mium was due on September 27, 1910. On June 25, 1910, insured became wholly 
disabled. The disability continued until death on May 18, 1911. On December 
21, 1910, the insured furnished the required proof. The policy provided that 
premiums would be paid by the company if the insured was wholly disabled 
after one full annual payment had been made, and before a default in the 
payment of any subsequent premium if the insured furnished satisfactory proof 
that he had been wholly disabled by disease and would be permanently, con- 
tinuously, and wholly prevented from pursuing any occupation. The court 
said: 

“In the case at bar Hazard’s right to have the company pay his premiums 
was fixed, under the terms of the policy, at the time he became disabled, on 


Life] Fidelity Mut. Life Ins. Co. v. Gardner’s Adm’r. 43 


June 25, 1910. He was not required to pay anything to have that right per- 
fected, since by the terms of the policy all he had to do was to furnish proof 
of his disability. The right, therefore, having been fixed during the life of 
the policy, and without the payment of any further premiums, it is apparent, 
under the authority of the Montgomery Case, and the other cases heretofore 
cited, that time was not of the essence of Hazard’s right to have the company 
pay his premiums. The presumption naturally arises that, having become totally 
disabled physically, he was not in a condition to attend to his business with 
that promptness which is required of persons in a normal condition. It is such 
conditions as these that give rise to the doctrine that time is not, in equity, of the 
essence of the contract. Since Hazard had the right at the time he became 
disabled, for the mere asking, to have the company pay his premiums until his 
death, we see no reason why, under the authorities heretofore cited, that he 
should not have had a reasonable time thereafter in which to present the proofs 
of his disability as required by the policy. Under the facts of this case we are 
clearly of opinion that the proofs of disability were furnished within a reason- 
able time.” 

In the more recent case of Metropolitan Life Insurance Co. v. Carroll, Adm’r, 
209: Ky. 522, 273 S. W. 54, 56, involving a similar policy, the facts were these: 
McLaren, the insured, paid the first premium due on June 27, 1922. The next 
premium was due on June 27, 1923. Before the days of grace expired, he be- 
came totally and permanently disabled, and died on July 30, 1928. Proofs of 
disability were not furnished during the days of grace, or prior to his death. 
After his death the insurer denied liability on the contract. In upholding a re- 
covery on the policy, the court said: 

“Before the days of grace expired and on July 15th, the insured was stricken 
with a mortal disease. He could not present proofs before he was taken sick, 
and it would be a very unreasonable construction of the contract to say that 
he lost his rights by not presenting proofs while in this condition and before 
his death on July 30th. Such a construction of the contract would make it 


of no value to the insured in such cases, although this clause of the contract 
would, in many cases, be the inducement for taking the insurance, for this 
kind of insurance is usually taken by people who work for a living and who 


would rely on the company carrying the premium in case they become dis- 
abled. 


A very strict rule has been followed in favor of the insurer where the 
annual premium is not paid when due, but this is for the reason that the annual 
premium is the basis of the contract, and the business cannot be carried on 
without the payment of the premiums. But the furnishing of proofs of dis- 
ability is entirely a different matter, and it is a sound rule that time is not of 
the essence of the contract, and that proofs may be furnished in a reasonable 
time. It would have been nugatory to furnish the proofs after the insured died 
and after the insurer denied liability on the contract. The denial of liability 
excused the furnishing of proofs then, and a reasonable time for furnishing the 
proofs had not then elapsed.” 

In the case under consideration the insured became totally and permanently 
disabled during the period of grace, and was unable to care for himself or fur- 
nish proof of his disability before that period expired. On the second day after 
the expiration of the grace period he was operated on, and died eight days 
thereafter. Three days after his death his administrator offered to prove his 
prior disability and death. Clearly this was within a reasonable time, and the 
7 denial of liability dispensed with the necessity of furnishing the 
proof. 

But appellant makes the contention that the policy in question provides for 
a waiver “beginning with the first premium due after approval of such proof 
by the Company,” and further declares “any premium due prior to such ap- 
proval must be paid in accordance with the terms of this policy,” and that neither 
of the policies in the cases referred to above contains a similar provision. The 
provision relied on must be considered in connection with the words “and prior 
to default in payment of any subsequent premium.” Though technically a pre- 
mium is due on its due date, it is generally regarded as due and payable at any 
time within the period of grace, and there is no default in its payment until the 
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expiration of that period. Construing the provision in question most favorably 
to the insured, we conclude that a premium is the next due premium where the 
period of grace does not expire until after the commencement of the perman- 
ent total disability. Such being the situation here presented, it follows that 
the’ policy did not lapse because of the nonpayment of the premium due on 
June 2, 1928, but that the payment thereof was waived by the company, and 
that the policy was in force at the time of the death of the insured. 

Having held that the payment of the premium of $30.79 due on June 2, 
1928, was waived by the company, it likewise follows that the lower court did 
not err in refusing to credit the company with that sum . 

[2] In reply to the contention that certain evidence was improperly ad- 
mitted, it is sufficient to say that the case was tried in equity, and even if the 
evidence complained of should have been excluded, the other evidence is suf- 
ficient to sustain the chancellor’s finding that the insured was totally and per- 
manently disabled before the expiration of the period of grace. 

Judgment affirmed. 
































RICHARDSON v. GRAND COUNCIL OF THE UNION HOME PROTECTION 
SOCIETY OF LOUISIANA. 
No. 2871. 
Court of Appeal of Louisiana, Second Circuit. March 24, 1930. 
127 Southern Reporter 74. 

1. INSURANCE—FATHER OF MINOR BENEFICIARY UNDER LIFE IN- 
SURANCE CERTIFICATE WHO QUALIFIED AS TUTOR WAS EN- 
TITLED TO RECOVER THEREUNDER, THOUGH POLICY MADE 
AMOUNT PAYABLE TO ANOTHER AS TUTOR. : 

Where life insurance certificate provided that on death of member of society 
amount of benefits should be paid to named person as tutor for minor bene- 
ficiary, but the father of the minor qualified as tutor after the death of the 
member of the benefit association in good standing, minor’s father, and not 
the person named as tutor, was entitled to recover the amount of the benefit 
from the society. 

(For other cases, see Insurance, Dec. Dig. § 796.) : 


Appeal from Twenty-Sixth Judicial District Court, Parish of Webster; John 
S. Richardson, Judge. 
















Action by Robert Richardson, tutor of Floretta Richardson, minor, against 
the Grand Council of the Union Home Protection Society of Louisiana. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

R. F. Langston, of Minden, for appellant. 

Stewart & Stewart, of Minden, for appellee. 

Opvuo, J. 

Katie Morris was a member of a benefit or insurance society known as 
the General Council of the Union Home Protective Society, and as such held 
a certificate or policy of insurance in the said society providing that at her 
death, if she died more than twelve months after the issuance of said certificate 
or policy, she should receive, or that there should be paid to the beneficiaries 
named therein, the sum of $250. She died while in good standing and more 
than twelve months after the policy was issued. The beneficiary named in 
the policy found in the transcript is Floretta Richardson, who, as shown by 
the testimony, was a granddaughter of the deceased. After the death of the 
said Katie Morris, Robert Richardson, the father of the said minor named as 
beneficiary, qualified as her tutor, and there were issued to him letters of tutor- 
ship, according to law. Richardson, the tutor, made demand upon the defend- 
ant insurance society for the payment to him, as tutor, of the amount stipu- 
lated in the policy, after proofs of death had been submitted. The defendant 
society refused to pay the amount, and this suit followed. 

[1, 2] The defendant society was represented by counsel in the lower court, 
and, while the minutes recite that issue was joined by answer filed, we do not 
find the answer in the record, and therefore do not know what specific de- 
fense was urged. However, from the testimony which is in the record, it ap- 
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pears that the officers of the insurance society refused to pay the amount to 
Richardson, the father of the beneficiary named, for the reason that the policy 
provided that the amount should be paid to “Larrah Vanarsby, as tutor for 
Floretta Richardson.” 

The officers of the society all testified that Katie Morris, the member, was 
in good standing when she died, and that the money to pay the beneficiary had 
been collected, and that a check for the amount had been drawn and for- 
warded to the general secretary for his approval and signature; and that, when 
this check was received by the general secretary, he refused to pay it, for 
the reason that it was not made payable to the proper party. There seems 
to be no contention that Larrah Vanarsby was the beneficiary under the pol- 
icy, the contention being that the proceeds of the policy should be paid to her 
because she was named as tutor for the beneficiary. This, we think, is no valid 
defense. The deceased had no right to appoint a tutor for her minor grand- 
child whose father was then living. When the father qualified as tutor, he 
was fully authorized under the law to represent the minor in all matters per- 
taining to its property and rights, and was entitled to collect whatever was due 
her. Larrah Vanarsby was living in the community at the time this suit was 
tried, and was called as a witness. So far as the record discloses, she has 
made no effort to have herself recognized as the proper person to receive the 
benefits under this certificate. 

As already stated, it is not disputed, but acknowledged, that the society 
owes the amount to the beneficiary named therein. The district court granted 
judgment in favor of plaintiff as prayed for, and defendant appealed. How- 
ever, since the appeal was lodged here, defendant has made no appearance in 
this court through counsel or otherwise to point out the error of which it com- 
plains. We think the judgment appealed from is amply supported by the law 
and the evidence, and it is accordingly affirmed, with costs in both courts. 


(170 La.) 
SIZELER et al. v. SIZELER. No. 30004. 
Supreme Court of Louisiana. March 5, 1930. 
Rehearing Denied March 31, 1930. 
127 Southern Reporter 388. 

1. INSURANCE—LAW RELATING TO DONATIONS INTER VIVOS AND 
MORTIS CAUSA HAVE NO APPLICATION TO LIFE INSURANCE 
POLICIES. 

Rules of Civil Code relating to donations inter vivos and mortis causa have 
no application as respects life insuarnce policies. 
(For other cases, see Insurance, Dec. Dig. § 119.) 


2. INSURANCE—LIFE POLICY NAMING CONCUBINE AS BENEFICIARY 
IS NOT “DONATION MORTIS CAUSA” (Rev. Civ. Code, art. 1481). 
Where a concubine is named beneficiary in a life insurance policy, the result 

is not a donation mortis causa within meaning of Rev. Civ. Code, art. 1481, re- 

lating to donations mortis causa between those living in open concubinage. 
(For other cases, see Insurance, Dec. Dig. § 119.) 


Thompson and St. Paul, JJ., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by P. H. Sizeler and others against Mrs. A. F. Sizeler. Judgment for 
plaintiff, and defendant appeals. 

Reversed, and case dismissed. 

Edward Rightor and S. S$. Goldman, both of New Orleans, for appellant. 

Howell Carter, Jr., and H. W. Robinson, both of New Orleans, for appellees. 

LAND, J. 

Otto Sizler married his niece, Miss Annie Fels, in Providence, R. I., on Oc- 
tober 14, 1913, under a statute of that state which permits a marriage among the 
Jews, within the degrees of affinity or consanguinity allowed by their religion. 
Chapter 243, General Laws of Rhode Island, 1909, §§ 1-4, and 9. 

The contracting parties were of the orthodox Jewish faith. They were mar- 
ried in the city of Providence by Rabbi Bachrach, as under Rabbinical law the 
marriage of uncle and niece is sanctioned. See testimony of Rabbi Mendel Silber, 


T. 135. 
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Otto Sizeler and his wife were residents of the city of New Orleans at the 
time of their marriage. They returned to that city after their marriage, and re- 
sided there until the death of Otto Sizeler, March 26, 1928. 

The estate of decedent is insolvent. He left two policies of life insurance 
of $5,000 each, in which “Annie F. Sizeler, wife of insured” is named as bene- 
ficiary. 

The plaintiffs, the three sons of Otto Sizeler by his first marriage, have in- 
stituted the present suit to enjoin the insurance company from paying, and the 
defendant, Mrs. Annie Fels Sizeler, from receiving payment of the amount of the 
policies in question. 

The grounds for the injunction are: That the marriage in Providence, R. I. 
of Otto Sizeler to Miss Annie Fels, his niece, was in violation of a law of the 
state of Louisiana prohibiting marriage between uncle and niece; that the mar- 
riage was contracted to evade the laws of this state and was in bad faith; and 
that the marriage is null and void and without legal effect, since the contracting 
parties were residents of the state at the time of their marriage, and returned 
to the state to reside shortly thereafter. R. C. C. arts. 94, 95, 113. 

It is therefore alleged by plaintiffs that defendant was the mere concubine 
of Otto Sizeler, and, as such, was incapable of receiving the entire insurance of 
$10,000, for the reason that the policies of life insurance were donations mortis 
causa, and were made in violation of article 1481 of the Civil Code, which declares 
that those who have lived in open concubinage are incapable of making donations 


to each other of immovables, and that donations of movables are limited to one- 
tenth of the value of their estates. 













































































Under our view of the case, we do not find it necessary to pass upon the 
validity of the marriage contracted between Otto Sizeler and his niece in the 
state of Rhode Island, nor to determine whether the same was entered into in good 
faith by either of the contracting parties. 

[1] We have arrived at this conclusion for the reason that the rules of our 
Civil Code relating to donations inter vivos and mortis causa have no application 
to life insurance policies, and there is no law of this state that prohibits any 
person from insuring his life in favor of any beneficiary that he may select. 

In the case of Mary Ticker v. Metropolitan Life Insurance Co., 11 Orleans 
App. 55 (1914), Mr. Justice St. Paul, then a judge of the Court of Appeals for 
the parish of Orleans, in reviewing our jurisprudence on the subject, said in part: 

“As we appreciate the jurisprudence of this State, a life insurance policy is 
a contract sui generis, governed by rules peculiar to itself, the outgrowth of ju- 
dicial precedent and not of legislation. 

“For although it is quite certain that such a contract, when wholly gratuitous 
as to the beneficiary, can be assimilated only to a donation either inter vivos or 
mortis causa (C. C. 1773, 1467), yet the Supreme Court of the State has uniformly 
refused to apply to life insurance policies the rules applicable to donations, with 


the single exception to be found in Ins. Co. v. Neal, 114 La. 652, 38 So. 485. 
(Italics ours.) 






























































“Thus the Court has repeatedly refused to apply to such policies the pro- 
visions of the Civil Code relative to donations inter vivos, to-wit, that they are 
revocable when made to one’s husband or wife, and subject to collation when made 
to one’s children or descendants. C. C. 1749, 1228; Pilcher v. Ins. Co., 33 La. Ann. 
322: Putnam v. Ins. Co., 42 La. Ann. 739, 7 So. 602; Lambert v. Ins. Co., 50 


La. Ann. 1027, 24 So. 16; Vinson v. Vinson, 105 La. 31, 29 So. 701; Succ. of Roder, 
121 La. 694, 46 So. 697, 15 Ann. Cas. 526. 


“And a fortiori the Court has refused to apply to such policies the funda- 
mental principle applicable to donations mortis causa, to-wit, that such donations 
are without avail until after payment of the debts of the deceased; the court 
holding in every instance that the proceeds of such policies form no part of the 
estate of the deceased, and inure to the beneficiary directly and by the sole terms 
of the policy itself. (See the authorities above quoted; also Succ. Kugler, 23 La. 
Ann. 455; Succ. of Hearing, 26 La. Ann. 326; Succ. of Clark, 27 La. Ann. 269; 


Succ. of Bofenschen, 29 La. Ann. 714; Tutorship of Crane, 47 La. Ann. 896, 
17 So. 431: Succ. of Emonot, 109 La. 359, 33 So. 368).” 


As the proceeds of life insurance policies form no part of the estate of the 
deceased, and inure to the beneficiary “directly and by the sole terms of the policy 
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itself,” the right of the defendant to the avails of the policies in this case does 
not arise from legal coverture, nor from the civil effects of marriage contracted 
in good faith, but solely from the terms of the policies in which she has been 
named the beneficiary by the decedent. Whether the marriage of defendant to 
Otto Sizeler was valid or invalid has nothing to do with the case, and whether 
such marriage produced civil effects or not, as the result of the good faith of 
defendant in contracting it, is also beside the question. 

Since the estate of the de cujus was insolvent, and as the proceeds of the 
policies in this case formed no part of his estate, it is difficult to conceive that 
there was anything in his succession to be disposed of by donation mortis causa 
unless, perchance, donations of this character may spring from such stuff as 
dreams are made of. As said in the Succession of Hearing, 26 La. Ann. »326: 
“A policy of insurance is not a piece of property; it is the evidence of a contract, 
the contract being that a certain sum of money will be paid upon the happening 
of a certain event, to a particular person, who is named in the policy, or who 
may be the legal holder thereof.” 

In New York Life Insurance Co. v. Neal, 114 La. 652, 38 So. 485, the Supreme 
Court of Louisiana applied for the first time to a life insurance policy the pro- 
visions of our Civil Code relative to donations, which limit a donation in favor of 
a concubine to one-tenth of the donor’s estate. C. C., art. 1481. As this case 
cannot be reconciled with the long line of decisions which preceded and followed 
it, all holding that the policy or its proceeds never formed any part of the estate 
of the deceased, the decision in the Neal Case is clearly in conflict with the settled 
juris-prudence of the state and is overruled. 

Indeed,-the writer of the opinion in the Neal Case, in the earlier case of 
Vinson v. Vinson, 105 La. 31, 29 So. 701, 702, held contrary to the doctrine laid 
down in the Neal Case. In the Vinson Case, decedent left five forced heirs. He 
also left a life insurance policy for $3,000, payable to only four of these children. 
The fifth child, through its tutrix, demanded that the other children be compelled 
to collate the proceeds of the policy. The writer of the opinion in the Neal Case, 
as the organ of the court in the Vinson Case, said: 


“Plaintiff invokes the laws regarding collation as affording ground to compel 
the beneficiaries to account to plaintiff for an heir’s portion. Turning to the ar- 
ticles of the Revised Civil Code, we find that they set forth collation as being 
the supposed or real return to the mass of the succession which the heir is re- 
quired to make of property which he has received beforehand on his share, in order 
that it may be divided with the other effects of the succession. This implies a right 
in the estate to collation of property owned by the de cujus. It arises from the 


fact that it is considered as having passed * * * to the heir. Here there is nothing 
of the sort, * * * There was no gift of any kind made and no benefit conferred 
by the policy of insurance, which, under our jurisprudence, can be considered as a 
gift or benefit subject to demand for return by the co-heir not named in the 
policy, and who was not born at the time it was issued.” (Italics ours.) 

_[2] We do not find it legally possible to hold that a life insurance policy in 
which a concubine is named the beneficiary is a donation mortis causa, and is sub- 
ject to the rules in our Civil Code applicable to such donations, but that this is 
not the rule as to any other beneficiary designated in such policies. In the absence 
of express legislation on the subject, we have no judicial authority or power to 
draw a distinction between the classes of beneficiaries named in life insurance 
policies. ; 

Judgment in the lower court was rendered in favor of plaintiffs, declaring the 
marriage between Otto Sizeler and Miss Annie Fels null and void and contracted 
in bad faith, and decreeing defendant incapable of receiving the proceeds of the 
policies, except to the amount of one-tenth part thereof. 

The judgment further decreed the payment to plaintiffs of nine-tenths of the 
proceeds of the policies. 

For the reasons assigned, it is ordered that the judgment appealed from be 
annulled and reversed. 


It is now ordered that the demands of plaintiffs be rejected, and that this 
suit be dismissed at plaintiffs’ costs. 


St. Paut, J., dissents. 
O’Nri1, C. J. (concurring). 
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I subscribe to the decree in this case and to the ruling that the taking out of 
life insurance is not a donation by the insured to the beneficiary, but I am also 
firm in the opinion that, according to the ruling in Texada v. Spence, 166 La. 
1020, 118 So. 120, 62 A. L. R. 281, the relation or status of the insured and the 
beneficiary named in the policy of insurance was not a state of concubinage, even 
though the marriage may not have been valid in this state. 

THompson, J. (dissenting). 

I cannot subscribe to the doctrine announced in the opinion in this case, con- 
curred in by the Chief Justice and the four other Justices, which is that a con- 
tract of insurance is sui generis and that there is no law in this state which pro- 
hibits a person from insuring his life in favor of his concubine. 

; If there is any principle of law that is settled beyond controversy, it is the 
principle that all contracts made in violation of law, good morals, and public 
policy are utterly null and void, without any legal effect, and will not be enforced 
by a court of justice 


sail Chief Justice Marshall in Armstrong v. Toler, 11 Wheat. 258, 271, 6 L. Ed. 


said: 


















































“Questions upon illegal contracts have arisen very- often, both in England 
and in this country; and no principle is better settled, than that. no action can be 


maintained on a contract, the consideration of which is either wicked in itself, 
or prohibited by law.” 














And this has been the uniform jurisprudence of this state as well as every 
other state in the land. 

And where a contract is illegal, immoral, or contrary to public policy, the 
court will take notice of that fact and refuse to lend its aid in enforcing it, with- 
out any plea or suggestion from the litigants. 

I feel quite sure that no case can be found in any court in any country which 
has recognized the validity of a contract entered into in violation of law, good 
morals, and public policy on the pretense that such contract was sui generis. 

Courts universally look to the substance of contracts rather than to the form 
or the name by which they are called. 

That a policy of insurance is a contract there can be no doubt, and it makes 
no difference whether the stipulation naming a certain person beneficiary is called 
a donation or is given some other name, or, for expediency and convenience, is 
called sui generis. If the contract is illegal, immoral, or contrary to public policy, 
it ought not to be recognized and given effect by the courts under the pretext 
that, although illegal, immoral, and contrary to public policy, the contract is sui 
generis peculiar unto itself. 

That the contract of insurance in this case by which the insured named the 
defendant as beneficiary, is an illegal one and contrary to good morals and public 
policy, will readily be conceded by any one with an open mind who will give the 
matter one moment’s consideration. 

The insured was the uncle of the party named as beneficiary. The two were 
domiciled in this state. They had their actual residence in this state. They knew 
it was against the laws of this state for an uncle to marry his niece. In an at- 
tempt to evade this prohibition of our law, they left the state in order to find 
some state where there was no legal impediment to their marriage. 

After trying one or more states unsuccessfully, they finally found one, Rhode 


Island, the laws of which made an exception in favor of Jews, and were there 
married. 


































































































They returned to Louisiana, their domicile, and cohabited as husband and wife 
up to the death of the putative husband. 

That this pretended marriage was in violation of express law, that the co- 
habitation constituted concubinage and rendered both parties subject to a prosecu- 
= for absolute felony defined as incest, would not for a moment be questioned 
DY any one. 


Article 95 of the Civil Code (1870) in express terms prohibits a marriage 
between uncle and _ niece. 

And Act No. 9 of 1902 repeats the prohibition, and further declares that no 
marriage contracted in contravention of the statute in another state by citizens of 
this state shall have any legal effect in this state. 

And to make the public policy of the state more definite and certain, if such 
was necessary, the Legislature, by Act No. 151 of 1914, declared that if any per- 
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son residing and intending to continue to reside in this state, who is disabled or 
prohibited from contracting marriage under the laws of this state, shall go into 
another state, territory, district, possession, or country and there contract a mar- 
riage prohibited and declared void by the laws of this state, such marriage shall 
be null and void for all purposes in this state. 

Not content with the civil statutes prohibiting the marriage between persons 
within the degrees of consanguinity designated in the statutes, the Legislature 
adopted Act No. 78 of 1884 which declares that whoever shall hereafter knowingly 
intermarry, or cohabit without marriage, being within the degrees of consanguinity 
within which marriage is prohibited by articles 94 and 95 of the Revised Civil 
Code, shall be deemed guilty of incest and on conviction thereof shall suffer im- 
prisonment at hard labor for not less than ten years nor more than twenty years. 

In view of these statutes and the public policy of the state as fixed in the 
statutes, the cohabitation between the parties can be regarded in no other light 
than that of open concubinage. 

The Century Dictionary defines concubinage as the act or practice of co- 
habiting without legal marriage. 

The Encyclopedia Brittanica defines concubinage as living together as man 
and wife without legal marriage. 

The law dictionaries of Black and Bouvier define concubinage as the act or 
practice of cohabiting in sexual intercourse without the authority of law or a legal 
marriage. 


Webster defines concubinage as the cohabiting of a man and woman who are 
not legally married. 


The foregoing definitions are found in the case of Succession of Jahraus, 114 
La. 459, 38 So. 417. 

The court, after citing such definitions, said that such is and has always been 
the accepted meaning of the word “concubinage.” 

From what has been said, the conclusion is inescapable that the marriage, 
which is regarded as a civil contract, was illegal, immoral, and contrary to public 
policy, and that the cohabitation following such marriage had no other status than 
that of open concubinage. 

I repeat again that the insurance was likewise a contract in which the insured 
contracted for and on behalf of his partner with whom he was living in a state 
of incestuous concubinage. 

I say, therefore, that both the contract of marriage and the contract of in- 
surance, in so far as it named the concubine as beneficiary, are absolute nullities 
as being illegal, immoral, and contrary to public policy. 

I find no fault with the decisions cited in the opinion handed down which 
hold that policies of life insurance, or the proceeds of such policies, form no part 
of the insured’s estate where such policies name a particular beneficiary who sur- 
vives the insured, and who was capable of accepting. 

Those cases, however, have not the remotest application to this case. In all 
of those cases, a beneficiary was named who was capable of accepting under the 
— and the person insured had the legal and moral right to name such bene- 
ciary. 

The opinion of the court does not cite any case from the courts of this state, 
or from any other state, where a concubine living in open concubinage has been 
permitted to take more than the percentage allowed by the Code against the right 
and claim of forced heirs of the insured. 

The Vinson Case, 105 La. 30, 29 So. 701, cited in the opinion, was a contest 
between lawful heirs over the proceeds of a life policy insuring the life of their 
father, and the issue was whether certain of the heirs who had been named 
beneficiaries to the exclusion of another heir should collate, and the court held 
that the amount received belonged to the beneficiaries and was not subject to 
collation. 

The case has no application whatever to this case. Whether the policy in that 
case was a donation or some other sui generis contract was of little importance. 

In the case of New York Life Insurance Co. v. Neal, 114 La. 652, 38 So. 485, 
487, a policy had been taken out by Shinckle in favor of his concubine. At the 
death of the insured, the concubine sought to collect the insurance. Her claim 
was opposed on behalf of the lawful minors of the insured, and the court held 
that the concubine should recover one-tenth. 
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“In our view, the designation of the beneficiary named, for many reasons, 
was a prohibited act. If she could not receive by donation, she could not receive 
by designation in an insurance policy. * * * : ‘ : 

“We have therefore considered the stipulation in the light of a donation. 
Considered strictly as an insurance, it is still a gratuity under the guise of insur- 
ance. Where is the lawful consideration? There is absolutely none. 

“Practically there is no difference between a donation, a gratuitous stipulation 
pour autrui, and gratuitous insurance. An owner of property, head of a family, 
cannot divest himself by insurance upon his life of all his property, to the injury 
of his children, and in violation of good morals and public policy. If, in insuring, 
he violates the prohibition in question, the law strikes down the insurance as 
effectually as it would a donation or a gratuitous stipulation pour autrui.” 

What was said in that case is peculiarly applicable to the instant case. 

If Sizeler had donated his immovables or all of his movables, either inter 
vivos or mortis causa, to his partner in concubinage, we apprehend that this court 
would not have hesitated to reduce the donation to the amount allowed by law. 

If that be true, it seems to me to be utterly inconsistent to say that the insured 
in this case can be permitted to give as a gratuity the whole of the insurance on 
his life to his incestuous paramour, to the prejudice of his three lawful children. 

As said in the Neal Case supra: 

“Tt should not be possible to disregard obligations of one’s offspring by insur- 
ing, and at the same time strike down donations, where it is manifest that the 
former may be made as effective as the latter to accomplish a purpose the law 
reprobates.” é 

So far as we have been able to find, the ruling in the Neal Case has never 
been departed from or repudiated by this court or any other appellate court in 
this state until the present case. And upon what basis is it now overruled? Sim- 
ply and only because a contract of insurance is sui generis, and there is no law 
of morals or of public policy forbidding a man to insure his life in favor of his 
concubine. 

In the case of Middleton v. Insurance Co. 7 Orleans App. p. 122, that court, 
through Judge St. Paul, said: “Under the jurisprudence as we read it, a man 
may not insure his life in favor of his concubine. * * * 

“If he do so it will be regarded as a donation and reduced to one-tenth of 
the amount of his estate. The balance remaining will be distributed as part of his 
succession,” citing the Neal Case. 

In the Middleton Case, Judge St. Paul made clear the distinction between the 
case he was considering, the Neal Case, and that of Succession of Johnson, 115 
La. 20, 38 So. 880. 

: The ruling in the Johnson Case, he said, does not affect the general principle. 
“That was a case sui generis; the deceased had neither wife nor child, there was 
no impediment to a marriage between the parties had they seen fit to contract 
one; the policy provided that the premium should be paid by the concubine and 
she had paid them all, she had been, not only concubine, but faithful nurse and 
serving woman to the deceased. * * * 


“But these circumstances show that there was very little in the shape of 
gratuity so far as she was concerned.” 

The opinion in the instant case takes, as a basis for overruling the Neal Case, 
certain expressions of Judge St. Paul in Mary Ticker v. Metropolitan Life Insur- 
ance Co., 11 Orleans App. page 59, on rehearing. 

That was a contest over the proceeds of an insurance policy between the 
mother of the insured on the one side and the widow and children of the insured 
on the other side. 

The policy had been taken out originally in favor of the insured’s wife, but 
was changed subsequently and made payable to his mother. 

On the original hearing, it was held that the assignment of the policy or sub- 
stitution of a new beneficiary made wholly without consideration was a donation 
and, as such, invalid if the formalities prescribed for the making of donations 
were not observed. 

On rehearing, the court, through Judge St. Paul, found that the policy re- 
served to the insured the right to change the beneficiary at will and without the 
consent of the wife, the original beneficiary. That the change was correct and 
in proper form and the court had no other alternative but to award the proceeds 
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to the beneficiary last-named, for the contract being lawful must be given its 
effect, and the court said, for the purpose of defeating the intention of the par- 
ties, it could not apply to the contract provisions of law governing contracts of a 
different nature. 

It is true that the court said that a life insurance policy is a contract sui 
generis, governed by laws peculiar to itself, the outgrowth of judicial precedent 
and not of legislation. 

But it must be remembered that the court was dealing with a lawful contract 
of insurance with respect to both the original beneficiary and the substituted one, 
each of whom was capable in law of receiving the insurance, and quoad that kind 
of a contract a policy of insurance was sui generis. 

I imagine that if the substituted beneficiary had been the open and avowed 
concubine of the insured, the court would have held that the contract was illegal 
and contrary to good morals and public policy. The court said, referring to the 
Neal Case, that it could not be reconciled with the long line of decisions, preceding 
and after it, all holding that the policy or its proceeds never formed any part of 
the estate of the deceased, except upon the broad principle that it was essentially 
contra bonas mores to permit a husband and father to waste his substance in in- 
surance premiums for the benefit of his companion in adultery to the prejudice of 
a legitimate wife and offspring left in necessitous circumstances. 

It is impossible to conceive how the last expression of Judge St. Paul on the 
subject-matter at issue, that of changing a beneficiary, a perfectly lawful contract, 
both beneficiaries being capable of receiving, can be cited as authority for holding 
that a man may insure his life in favor of his concubine to the prejudice of his 
lawful children. 

If the holding in, this case is permitted to stand, then a man with a wife and 
lawful children may contract another marriage with his negro maid and take out 
insurance in her favor to the prejudice of his lawful wife and children, who, per- 
haps, may be left at his death penniless and objects of public charity. 

In my opinion, this decision strikes down all principles of law, of good morals, 
and of public policy, with respect to contracts of insurance, and that hereafter in 
making such contracts a person will not be restrained by any principle of law, 
of good morals, or public policy, all because insurance contracts are sui generis 
and not governed by any law except such as are peculiar to insurance. 

It scarcely needs citation of authority to show that where an impossible bene- 
ficiary is named, or one is named who is incapable by law of accepting, that the 
insurance goes to the estate or heirs of the insured. 

The insurance in this case, to the extent of nine-tenths, according to all laws 
and principles of good morals and public policy, belongs to the three children of 
the deceased, as was decreed by the lower court. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BALL. 
No. 28556. 
Supreme Court of Mississippi, Division B. March 31, 1930. 
127 Southern Reporter 268. 
1. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST. 

To have “insurable interest” in another’s life, there must be reasonable 
grounds, founded upon relations of parties, to expect advantage from continu- 
ance of assured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

Zz ene INSURANCE—INSURABLE INTEREST—SON-IN- 

LAW. 

Relationship by affinity is not: alone sufficient to confer insurable interest 
on son-in-law. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE—LIFE INSURANCE—INSURABLE INTEREST —IN- 

SURED’S CONSENT. 

Where son-in-law had no insurable interest in insured’s life, it was im- 
material that insured consented to transaction. 


(For other cases, see Insurance, Dec. Dig. § 116[1].) 
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4. INSURANCE—INSURABLE INTEREST — ESTOPPEL — COLLECTING 
PREMIUMS. 
Son-in-law having no insurable interest in insured’s life could not recover 

on policy, notwithstanding insurer collected premiums from son-in-law though 

knowing want of insurable interest. 


(Syllabus by the Court.) 


The contract being in contravention of public policy, the indivi- 
dual interests of the immediate parties are subordinated to the 
superior concern of the public in general. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


Appeal from Circuit Court, Jones County, Second District; Geo. W. Currie, 
Special Judge. 

Action by Frank Ball against the National Life & Accident Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

W. J. Pack and W. L. Pack, Jr., both of Laurel, for appellant. 

Collins & Collins, of Laurel, for appellee. 

GRIFFITH, J. 

[1] In order that there may be an insurable interest in the life of another, 
“there must be a reasonable ground, founded upon the relations of the parties 
to each other, either pecuniary or of blood or affinity, to expect some benefit 
or advantage from the continuance of the life of the assured. Otherwise the 
contract is a mere wager, by which the party taking the policy is directly in- 
terested in the early death of the assured Such policies have a tendency to 
create a desire for the event. They are, therefore, independently of any statute 
on the subject, condemned, as being against public policy.” Warnock vy. Davis, 
104 U. S. 775, 779, 26 L. Ed. 924; 14 R. C. L. p. 919; 37 C. J. p. 391. 

2, 3] In this case the policy was taken out and the premiums paid by 
appellee who claims to have been the son-in-law of the insured, but who shows 
no reasonable expectation of any such benefit in the continuance of the life 
of the insured as the law regards as necessary to form the basis of an insurable 
interest. The insured was without substantial property so far as the record 
shows, was to a large extent dependerit on others, and was not even a mem- 
ber of the household of appellee. Relationship by affinity is not alone sufficient 
to confer an insurable interest on a son-in-law. 37 C. J. p. 395, and cases cited 
under note 15; and see the annotations of Crismond v. Teeek 197, Va... 34, 33 
S. E. 1045, in Ann. Cas. 1917C, at page 158. And it is immaterial that the in- 
sured consented, for “where one has no insurable interest in the life of another, 
the law will not permit him to take out insurance on such life, and if he does 
so, will not lend its aid to the enforcement of such contract because against 
public policy, and the fact that the insured lends his consent to the transaction 
adds nothing whatever to its validity.” Western & So. Life Ins. Co. v. Grimes, 
138 Ky. 338, 128 S. W. 65, 67. 

[4] Appellee contends however that the insurer knew of the particular re- 
lation and of the want of insurable interest ; and that the insurer, having never- 
the less continued to collect the premiums from appellee, is now estopped to 
raise the point. If it were a matter wherein only the parties to the litigation 
were concerned, the argument of appellee would be unanswerable; but when 
a contract is in contravention of public policy, is contrary to the public good, 
the individual interests of the immediate parties are subordinated to the superior 
concern of the public in general, so that, so long as the condemnatory vice 
remains in it, there is nothing that the particular parties to the contract may 
do which will make it otherwise than it was ab initio—void as against public 
policy, and therefore cae by the courts. Greenhood on Public Policy, 
po. 187 10 Ree. TL, 801, and the numerous cases cited under note 3; see, 
also, Cotton v. Mutual Aid Union, 132 Ark. 458, 201 S. W. 124. 

Reversed, and judgment here for appellant. 
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LAUPHEIMER v. MASSACHUSETTS MUT. LIFE INS. CO. 
No. 16739. 
Kansas City Court of Appeals. Missouri. Feb. 17, 1930. 
24 Southwestern Reporter (2d) 1058. 

2. INSURANCE—INSURED SUFFERING FROM NERVOUS BREAKDOWN 
FOR 20 MONTHS COULD RECOVER UNDER TOTAL DISABILITY 
CLAUSE; INSURER AGREEING TO PAY IF INSURED WAS “PER- 
MANENTLY, CONTINUOUSLY AND WHOLLY PREVENTED” FROM 
WORKING FOR 60 DAYS OR MORE. 

A life insurance policy provided that, if insured under certain circumstances 
shall furnish proof “that he has become wholly and permanently disabled so 
that he is and will be permanently, continuously, and wholly prevented” from 
doing any work for profit, “and that such disability has existed continuously 
for not less than 60 days,” insurer will pay certain amount if “such disability 
shall continue * * * and a like amount each month thereafter during the 
continuance of said total disability.” Insured sought to recover for nervous 
breakdown from which he suffered from February, 1927, to October, 1928, dur- 
ing which period at long intervals he transacted only slightest amount of busi- 
ness, and then only under physician’s care or supervision. Held, plain meaning 
of policy was that, if insured were totally and continuously disabled for 60 days, 
insurer was then required to pay for such disability, irrespective of its duration, 
and hence insured was entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE—AMBIGUITY IN INSURANCE POLICY MUST BE RE- 
SOLVED IN FAVOR OF INSURED. 

If clauses in life insurance policy are meaningless or ambiguous, construc- 
tion to be adopted is that most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 
Suit by Lawrence L. Laupheimer against the Massachusetts Mutual Life 


Insurance Company. Judgment for plaintiff. Motion for a new trial was denied, 
and defendant appeals. 


Affirmed. 

See, also, 24 S. W. (2d) 1062. 

Montgomery & Rucker, of Sedalia, for appellant. 

Barnett & Hayes, of Sedalia, for respondent. 

ARNOLD, J. 

This suit involves the proper construction of the total disability clause in 
a policy of life insurance. The facts of record are that defendant is a corpora- 
tion, organized and existing under the laws of the state of Massachusetts, and 
authorized to transact business in the state of Missouri, in the selling and issu- 
ing of life insurance policies. Plaintiff is a resident of the city of Sedalia, Pettis 
county, Mo. 

In consideration of an annual premium of $327.80, defendant issued to plain- 
tiff its policy of life insurance numbered 486740, under which plaintiff’s life was 
insured for $10,000, so long as the annual premiums thereafter were paid. In 
addition to the usual standard provisions of life insurance, the policy insuring 
the life of plaintiff contained assurances of certain benefits to plaintiff during 
his lifetime, as follows: 

“If the insured, after the payment of premiums for the first policy year, 
and before default in the payment of any subsequent year’s premium, and be- 
fore attaining the age of 65 years, shall furnish due proof to the company at 
its home office that he has become wholly and permanently disabled so that 
he is and will be permanently, continuously, and wholly prevented thereby from 
performing any work, or engaging in any occupation, for compensation, or profit, 
and that such disability has existed continuously for not less than sixty days, 
the company will 

“(1) Waive the payment of all premiums becoming due under this policy 
after the expiration of the then current policy year; and 

“(2) Pay, six months after receipt of proof of such disability, to the insured 
if then living and such disability shall continue, one per cent of the face of the 
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policy, exclusive of any paid-up additions, and a like amount each month there- 
after during the continuance of said total disability of the insured prior to the 
maturity of the policy.” ; 

The clause in italics was deleted by defendant before the execution of the 
policy by drawing a line through these words. Following the language above 
quoted, there was a provision that notwithstanding the proof of disability may 
have been accepted by the company as satisfactory, the insurer could at any 
time demand proof of the continuance of such disability, and, if insured failed 
to furnish such proof, premiums thereafter falling due must be paid and an- 
nuity payments cease. The last clause is followed by one providing that the 
loss of the sight of both eyes and certain other specified injuries should be 
considered as a total and permanent disability. It appears an additional pre- 
mium of $29.20 was required by the insurer, which, however, was included in 
the total premium charged for the policy. 

When the policy was issued, the assured was thirty-nine years of age 
and was engaged, and for a number of years had been engaged as a dealer in 
hides and wool at Sedalia, Mo., being senior member of the firm of Laupheimer 
& Hirsch. Testimony in behalf of plaintiff shows that about January 1, 1927, 
the insured suffered a nervous breakdown; that his condition grew worse, and, 
in the early part of February of that year, it became necessary for him to dis- 
pose of his interest in said partnership and retire from the business; that he 
ceased to attend to business about February 15, 1927, though the contract of 
sale of his business was not executed until March 12, 1927. 

On sustaining the nervous breakdown, insured consulted a Dr. Dyer of 
Sedalia, and from and after February 15, 1927, insured was wholly disabled 
from transacting any useful business, and thereafter was under the care of 
various doctors. The testimony shows: Dr. Dyer advised plaintiff to leave 
Sedalia in the hope of benefiting his health. Dr. Dyer diagnosed the case as 
a mania, a depressive form of mental disturbance bordering on insanity. In 
April, 1927, plaintiff went to Dallas, Tex., where he was under the care of a 
physician and in a hospital for sixteen days. That about April 24th he left 
this hospital and a few days later, in care of a nurse, he went to Los Angeles, 
California, and placed himself in care of a physician for about five weeks. On 
about June 10th of that year, plaintiff returned to Sedalia and again was under 
the care of Dr. Dyer, who had him confined in a hospital for two weeks. Then 
in August of the same year, plaintiff went to Denver, Colo., where he remained 
for seven weeks under the care of a physician and then returned to Sedalia 
and was again under the care of Dr. Dyer. 

Testifying for plaintiff, Dr. Dyer said plaintiff's mind became seriously af- 
fected about the middle of February, 1927, due to worry over business reverses; 
that, as part of his treatment, he advised plaintiff to go away from Sedalia; that 
plaintiff’s condition was such that he did not know what he was doing, and that 
he attempted suicide on two or three occasions, and the doctor was compelled 
to place him in a hospital in charge of a nurse; that this condition existed from 
the middle of February, 1927, until in March, 1928; that, after witness and two 
other physicians had a consultation on the case, he told plaintiff they could do 
no more for him, and that he should go to a sanitarium and stay until he got 
well; that he thereupon discharged plaintiff as a patient for the reason given. 
Dr. Dyer further testified that as a part of his treatment of plaintiff he ad- 
vised him to go into business of some sort; that he had to be gotten into busi- 
ness or go to an asylum; that this was a part of his treatment; that it was 
necessary to give plaintiff nerve sedatives to relieve his pain and induce rest. 

It is in evidence that about November 19, 1927, plaintiff, on advice of his 
physicians, purchased a small grocery store in Sedalia and continued as owner 
thereof until March, 1928; negotiations for the purchase of the store were 
carried on by one Sam Milton, and management and control of the store were 
intrusted to one Landon Welch; that, during the entire time plaintiff owned 
the grocery store, he would go there about three days in the week and remain 
from thirty minutes to two hours on these visits; that plaintiff transacted none 
of the business connected with the store except to sign checks for bills ap- 
proved by Welch; occasionally he would attempt to take an order over the 
telephone, or try to wait on a customer, but would be unable to complete such 
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tasks; that plaintiff sold the store, the details of the deal being conducted by 
Welch. Between March 1, 1928, and June Ist of the same year, plaintiff re- 
mained in the same mental condition, and during that period, did not attempt 
to engage in any business. 

After June 1, 1928, under his physician’s orders, plaintiff attempted to sell 
stocks and bonds for a period of sixty days, for three or four hours a day; 
that during this period plaintiff's mental condition was not improved. From 
August 1, 1928, to October 8th of the same year, plaintiff did not attempt to 
engage in any business, but about the middle of October, 1928, his condition 
was such as to enable him to attend to some substantial matters of business, 
but, at the time of the trial, the evidence shows plaintiff had not fully recovered; 
he did not claim to have been totally disabled after the middle of October, 1928. 

The testimony further shows that, at some time during the period for which 
plaintiff claims total disability, he went to Indianapolis, Ind., to find employ- 
ment or suitable business in which he might engage; that he became so ill there 
that he had to be sent home. 

On September 8, 1928, plaintiff notified defendant by letter that he was 
totally disabled from a nervous breakdown, and requested defendant to advise 
him of the proper action to take to recover under his policy. In this letter 
plaintiff stated he was disabled from February, 1926, until November, 1927. 
Plaintiff testified that the dates mentioned in said letter were put down by mis- 
take, and that he afterwards wrote defendant that a mistake had been made, 
and the dates were February, 1927, to November, 1928, being the period of his 
total disability. It appears plaintiff had policies with other companies, and in 
notifying them the same mistake was made and afterwards similarly corrected. 

In answer to plaintiff’s letter of September 8th, defendant wrote plaintiff 
on September 21, 1928, denying liability on the sole ground that his policy did 
not cover the liability claimed; that his disability was temporary; and the fact 
that he had recovered sufficiently to resume work relieved the company of 
liability; and payment was refused. There is no eivdence tending to show that 
payment was refused because plaintiff had not furnished proof of loss; neither 
did defendant attempt to show plaintiff was not continuously incapacitated dur- 
ing the entire period for which claim was made. 

The only witness offered by defendant was Mr. Scott, manager of defend- 
ant’s city office, who testified that no letter correcting the dates in plaintiff’s 
letter of notification of claim was received in his office; but that some one in 
the home office at Springfield, Mass., had told him such letter had been received 
there, the witness remarking, “That is purely hearsay.” 

During the course of the trial, plaintiff attempted to amend his petition by 
substituting the words, “has waived proof of such disability,” but the record 
shows the court refused such amendment. Defendant’s answer was a general 
denial. Defendant attempted to avail itself of the defense that proper proofs 
had not been furnished. Plaintiff objected to this upon the ground that such 
matter should have been affirmatively pleaded and the objection was overruled. 

The verdict was for plaintiff in the sum of $2,672.75, of which total sum 
the award was for $2,000.15 at the rate of $100 per month for the period claimed, 
and $655.60, the amount of the premiums paid during the alleged period of total 
disability, amounting to twenty months and two days from February 15, 1927, 
to October 17, 1928. 

A timely motion for a new trial was ineffectual, and defendant has ap- 
pealed. 


There are three assignments of error: (1) That the court erred in refusing 
defendant’s instruction in the nature of a demurrer at the close of plaintiff’s 
case; and (2) in refusing a similar instruction at the close of all the evidence; 
(3) “in giving plaintiff’s instruction No. 1, because the instruction authorized 
the jury to return a verdict for respondent without finding the respondent was 
wholly, totally, continuously and permanently disabled, and because said in- 
struction authorized the jury to return a verdict for respondent without finding 
that respondent had submitted due proof to the home office of total disability.” 

A ruling on assignment No. 3, will embrace also a ruling on those numbered 
1 and 2, and we shall proceed to consider the charge of error in assignment 3. 
It is defendant’s contention that the word “permanent” as used in the policy 
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means disabled for the remainder of the life of the insured, and that to permit 
recovery in this case, where it is admitted the disability was not permanent, is 
to require the insurance company to pay the claim on the theory that the policy 
involved was a health policy. Defendant contends that recovery may be had 
herein in no event unless the disability continued for sixty days; that the pre- 
sumption arises that such disability will be permanent, and, if due proof is sub- 
mitted, the company will be required to pay, under the disability clause, so long 
as such disability continues. Defendant, in its brief, urges that, while it is true 
the disability, in fact, may not be permanent, its duration for sixty days meets 
the requirements of the contract. 


It is plaintiff's contention that an analysis of the entire disability clause 
discloses that the construction thereof contended for by plaintiff, and as found 
by the jury, to wit, that plaintiff was wholly, continuously, and permanently in- 
capacitated from February 15, 1927, until October 17, 1928, is the proper con- 
struction, and that plaintiff was properly permitted to recover $100 per month 
for the period and also a return of the premiums paid during that time, in the 
amount of $655.60. The determination of this appeal is thus narrowed down to 


the proper construction to be placed on the word “permanent” as applied to the 
contract herein. 


[1] In the construction of contracts, the rule is the entire contract must be 
taken into consideration, and its meaning determined from its four corners. 
The disability clause above quoted, it is observed, provides that, if the assured, 
before default and before attaining the age of sixty-five years, shall furnish 
proof that he was wholly, permanently, and continuously disabled, and was 
prevented thereby from engaging in any occupation for profit, and that, such 
disability existing continuously for not less than sixty days, the company will 
waive the payment of premiums and pay the assured $100 per month during 
the continuance of said total disability. It is further provided that, notwithstand- 
ing proof of disability had been accepted by the company, if, on demand, the 
insured failed to furnish due proof of the continuance of such disability, then, 


in that event, the insured would be required to pay the premiums, and the 
monthly payments would cease. 


[2] It occurs to us that the clear meaning of this clause.is that, if the insured 
was totally and continuously disabled for a period of sixty days, then there arose such 
disability as would require defendant to pay plaintiff indemnity, whether for 
months or years, or for life. The clause provides, if such disability ceases to 
exist, defendant is relieved from making further payments. This fact, of itself, 
shows that defendant recognized the disability against which it insured might 
not last for life. Paragraph 2 of the disability clause supports this position, in 
that it says, “if such disability shall continue * * * and a like amount each 
month thereafter during the continuance of said total disability of the insured 
prior to the maturity of the policy.” These clauses by fair intent may be con- 
strued to mean that defendant contracted to pay for said disability so long as 
it existed. These clauses must be given their full meaning, and the language 
used to limit or restrict the meaning must also be considered in the construction 
of the policy. The fact that the word “permanent” is used in the first part of 
the indemnity clause is so modified by the language following that the intent is 
fairly established. If the clause had stopped at the word “permanent” and no 
modifying or qualifying phrases used thereafter, defendant’s position would 
be good. If the insurer had intended that the word “permanent” meant for 
life, it would have been an easy matter to have so worded the policy. It fol- 
lows that, if the indemnity clause means the insured must be disabled for life, 
then plaintiff would not be entitled to indemnity until his death. 


Plaintiff contends the word “permanent” should not be given the restricted 
meaning urged by defendant, but that it must be given the meaning placed upon 
the word in ordinary usage, and that, “when people say that Mr. A. is permanently 
located in Sedalia, they do not mean that he will be here the rest of his life. 
Nor, when we speak of a man as having a permanent position, it is not under- 
stood that his position will be everlasting. Nor do the words ‘permanent struc- 
ture’ imply that they shall be everlasting, and when the hairdressers sell ‘a 
permanent wave,’ they do not imply that it shall last for life or be everlasting. 
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The word ‘permanent’ therefore, as used in this policy, must be given the same 
reasonable interpretation.” 

The solution of this question is a matter of first impression in the state of 
Missouri, and we have not, therefore, a precedent in this state. The construc- 
tion suggested above, however, has the approval of the appellate courts in other 
states. Insurance Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 142, 40 A. L. R. 
1382. The Milton Case is practically on all fours with this case. The clause, 
“six months after the receipt of due proof,’ present in the Milton Case, was 
deleted from the policy in the case at bar. The court in that case said: “This 
language clearly indicates that the insurer meant that the total disability, on 
proof of which it would grant the benefits named, was not one which might 
last during the entire life of the insured, but one which might end prior to his 
death. So we are of the opinion that under the terms of this policy a total 
disability which lasted for 16 months was a ‘permanent disability’ in the meaning 
of the above provisions of this policy.” This opinion was rendered by the Su- 
preme Court of Georgia, after a request made by the Georgia Court of Appeals 
for instructions on the very point here in issue. 

Defendant herein, in support of its contention, cites the case of Insurance 
Co. v. Milton, 33 Ga. App. 634, 127 S. E. 798, where, in an opinion written by 
the Court of Appeals, subsequent to the one written by the Supreme Court of 
Georgia, just cited, it was held the plaintiff could not recover because of defects 
in the petition. That opinion therefore does not apply here. Other cases cited 
by plaintiff upholding his postiion in this respect are Eastep v. Ins. Co., 208 N. W. 
632; Wenstrom v. Ins. Co., 55 N. D. 647, 215 N. W. 93, 54 A. L. R. 289; Insur- 
ance Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 1637; State ex rel. v. Allen, 
305 Mo. 607, 267 S. W. 379. Defendant cites Ginell v. Life Ins. Co., 205 App. 
Div. 494, 200 N. Y. S. 261, 263. This case as well as others cited by defendant 
would seem to uphold its side of the controversy. We quote from the Ginell 
Case as follows: “If the word ‘permanent’ in the policy has any natural mean- 
ing at all, there was no proof furnished of a total permanent disability. Each 
doctor said he would recover, and one of the physicians named the time about 
one year with accuracy; the other named a longer period than was required 
for recovery. One physician said plaintiff was not suffering from a total per- 
manent disability; the other said he was, but stated the time within which he 
would probably recover. How can this evidence be held to furnish proof of 
total permanent disability, without which proof the benefits are not to be en- 
joyed? The physician’s statement that plaintiff was suffering from a permanent 
disability is but his construction of the contract, not his opinion of plaintiff’s 
condition.” 

[3] There are two lines of cases cited, one of which supports defendant and 
the other plaintiff. However, it is clear the weight of authority in the well- 
reasoned cases supports plaintiff in his position. Moreover in our opinion, if 
the word “permanent” as used in the policy is accepted in the restricted sense 
urged by defendant the modifying clauses following therein are either meaning- 
less or they render the disability clause ambiguous. In that situation the con- 
struction to be applied must be the one most favorable to the plaintiff. State 
ex rel..v. Allen, supra; Block v. Guaranty Co., 316 Mo. 278, 290 S. W. 429; Stix 
v. Indemnity Co., 175 Mo. App. 171, 157 S. W. 870; Mathews v. Woodmen, 236 
Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483. 

What has been said herein determines against defendant's contention all points 
raised in the appeal. 

The judgment is affirmed. 

Bland J., concurs. 

Trimble, P. J., absent. 
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LAUPHEIMER v. oe MUT. LIFE INS. CO. 
No. ; 
Kansas City Court of Appeals. Missouri. Feb. 17, 1930. 
24 Southwestern Reporter (2d) 1062. 
INSURANCE—DENIAL OF LIABILITY UNDER TOTAL DISABILITY 

CLAUSE OF LIFE POLICY WAS EQUIVALENT TO WAIVER OF 

PROOFS OF DISABILITY. 

Where insured sought to recover under total disability clause for nervous 
breakdown caused by diseased mental condition, from which he suffered from 
February, 1927, to October, 1928, insurer’s denial of liability on sole ground that 
disability was temporary and not permanent, and hence not within terms of 
policy, constituted waiver of proofs of disability, whether denial occurred before 
or after time when proofs were due. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal from Circuit Court, Jackson County; Dimmitt Hoffman, Judge. 

Action by Lawrence L. Laupheimer against the Northwestern Mutual Life 
Insurance Company. Judgment for plaintiff. Motion for a new trial was over- 
ruled, and defendant appeals. 

Affirmed. 

Montgomery & Rucker, of Sedalia, for appellant. 

Barnett & Hayes, of Sedalia, for respondent. 

ARNOLD, J. 

This action involves the liability of defendant on a total disability clause 
contained in two life insurance policies issued by defendant on the life of plain- 
tiff, and is a companion to the case of Laupheimer v. Massachusetts Mutual 
Life Insurance Company (No. 16739) 24 S.W.(2d) 1058, decided by this court 
at this term, in which the same questions arose, with the exception that, in the 
case at bar, there is a question of whether or not any proof was submitted 
within the terms of the policies of plaintiff’s total disability. 

The petition herein is in two counts, each based upon a separate policy 
containing the same stipulations. The facts shown are that defendant is a 
corporation organized and existing under the laws of the state of Wisconsin, 
and authorized to transact business in the state of Missouri. Plaintiff is a 
resident of the city of Sedalia, Mo. 

On September 11, 1923, for and in consideration of the payment of a yearly 
premium of $175.45, defendant issued its policies of life insurance for the prin- 
cipal sum of $5,000 each, in case of death of the insured. The policies were 
standard in form, and, in addition there was attached to each policy an agree- 
ment, as follows: 


“For waiver of premiums in event of total and permanent disability before 
attaining 60 years of age. 

“1. In consideration of the payment of an extra premium of two and 95/100 
dollars (first payment hereby acknowledged), with each annual premium re- 
quired under said policy, it is agreed that if, during the continuance of this 
agreement, the company shall be furnished with satisfactory proof that prior 
to his 60th birthday anniversary the insured has become disabled in body or 
mind to such an extent as to make it continuously impossible for him to engage 
in any gainful occupation and that such impairment is presumably permanent, 
the company on receipt of such proof will by suitable endorsement of this 
agreement waive the payment of the premiums falling due under the policy 
and this agreement after receipt of such proof and during the continuance of 
such disability, except as hereinafter provided. 

* * * * * * * * * * 


“3. Notwithstanding the acceptance of proof of disability the insured, er 
someone in his behalf, shall annually in the anniversary of the date of the 
policy, or within 31 days thereafter, file with the company a declaration of the 
continuance, of such disability of the insured and shall upon request, but not 
oftener than once a year, furnish satisfactory proof thereof. If the insured, or 
person acting in his behalf, at any time after such waiver shall, upon such 
request mailed by the company to his or their last known address, fail to fur- 
nish such proof of the continuance of such disability, or if it shall appear to 
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the company that insured has so far recovered as to be able to engage in any 
gainful occupation, then and in either such event, said waiver shall upon written 
notice be deemed to have failed and any premium or premiums then or there- 
after falling due under the policy and this agreement shall be payable the same 
as if no waiver of premiums had been made. 

“4. Such premiums as fall due after the receipt by the company of satis- 
factory proof of disability and prior to acceptance thereof shall be payable by 
insured but upon acceptance of such proof the same shall be refunded by com- 
pany.” 

There are other clauses in the agreement, none of which is involved in 
this appeal, and need not be set out. The petition in each count alleges that on 
February 15, 1927, plaintiff suffered a nervous breakdown, and from said date 
he became disabled in body and mind to such an extent as to make it con- 
tinuously impossible for him to engage in any gainful occupation, and that such 
impairment was presumably permanent within the terms of the policies; that 
said disability continued up to and including the 15th day of November, 1928, 
while said contract was in force and effect, and before plaintiff attained the 
age of sixty years; that plaintiff performed all the requirements and conditions 
of the policies on his part and furnished notice of disability to defendant, and 
that defendant waived proof thereof; that, under the provisions of said waiver 
of premium agreement, he was entitled to have said premiums waived during 
the period of said disability; that the premiums were due under said policies 
on the 11th day of September, 1927 and 1928; that on said dates plaintiff paid 
the stipulated premiums, amounting to the total sum of $701.80 on the two policies. 

The first amended answer to each count of the petition admits defendant’s 
corporate status, the issuance of the two policies, and the execution of the 
waiver of premiums agreement, as alleged. As affirmative defense, the answer 
denies plaintiff suffered a nervous breakdown causing him to become disabled 
in body and mind to the extent alleged in the petition; denies plaintiff fur- 
nished defendant proof of permanent disability; denies that, under the terms 
of the policy, defendant was not entitled to receive the premiums due and pay- 
able during the period in issue. The answers to each count are identical. 

The reply is a general denial, and as further reply it is alleged the nervous 
breakdown plaintiff suffered on Februaty 15, 1927, was the result of a diseased 
mental condition and a form of insanity; that, as soon as his mental condition 
permitted, he notified defendant that he had been and was suffering from the 
disability covered by the policy; that said notice was given defendant before 
plaintiff’s sixtieth birthday, and while the disability agreement was in effect, 
on September 8, 1928, and thereafter, on the 12th day of September, 1928, de- 
fendant by letter notified plaintiff that his disability was of a temporary nature 
and did not come within the provisions of the disability clause, and denied 
liability; that on October 16, 1928, plaintiff again notified defendant of the 
said disability, and that defendant again denied liability on the ground that his 
disability was not such as was covered by the disability clause, but was tem- 
porary; that plaintiff corrected the errors in dates in notices sent to defendant; 
and that defendant, by reason of its acts and conduct, waived the furnishing 
of proofs by plaintiff, or of further proof, of his disability. 

As above stated, judgment was sought in the sum of $701.80, the amount 
of premiums paid on the two policies during the period from February 15, 1927, 
to November 15, 1928. By agreement of parties, the cause was tried to the court 
sitting as a jury, and resulted in a verdict for plaintiff in the sum of $350.90 
on each of the two counts. A motion for a new trial was overruled, and de- 
fendant has appealed. 

There are three assignments of error, to wit: (1) The court erred in re- 
fusing defendant’s declaration of law in the nature of a demurrer at the close 
of plaintiff’s case; (2) in refusing a similar declaration of law at the close 
of all the evidence; and (3) in misconceiving the law applicable to the facts, 
as disclosed by the declaration of law given on behalf of plaintiff. This last 
charge is directed to the following declaration of law: “The court declares the 
law to be that if defendant issued to the plaintiff its insurance policies * * * 
and if said policies were in force at the dates hereinafter mentioned * * * 
and if plaintiff before attaining the age of sixty years, if such be a fact, on or 
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about the 15th day of February, 1927, suffered a nervous breakdown, if such 
be a fact, and as a result thereof was thereafter disabled from performing 
the substantial acts or duties of any gainful occupation, if such be a fact, and 
that such disability, if any, existed continuously and was presumably permanent, 
if such be a fact, and if the plaintiff furnished notice of disability, if any, to 
the defendant on September 8th, 1928, if such be a fact, and if the defendant 
denied liability to the plaintiff on September 12th and October 20th, 1928, on 
the ground that the policy did not cover his disability, if any, if such facts are 
true, and if the plaintiff paid the premiums due on said policies, if such be a 
fact, during the period of his disability, if any, then the plaintiff is entitled 
to recover against the defendant on both ccunts, even if the plaintiff at various 
intervals went to his place of business for the purpose of transacting business 
and attempted to transact some business, if the matters so attended to by the 
plaintiff were nominal and trivial in character, if such be a fact, and even 
though the plaintiff did recover from such disability, if any.” 


The proof in the case at bar in all material matters is essentially the same 
as in the case of Laupheimer v. Massachusetts Mutual Life Ins. Co., above 
mentioned, and we refer to that case for the facts submitted. The only difference 
in the questions to be determined is that, in the case at bar, plaintiff is asking 
only for judgment for the premiums paid during the period of alleged total 
disability, while in the other case judgment was sought for the premiums paid, 
together with $100 monthly disability payment during said period, as pro- 
vided in the policy. Our opinion in the Mass. Mutual Case (No. 16739) 24 
S. W.(2d) 1058, determines against defendant’s contention all points raised in 
the case at bar, except as above noted, and we need only refer to that opinion. 


On the question of notice of total disability, plaintiff testified he notified 
defendant of his total and continuing disability before the second premium was 
due, to wit, on September 8, 1928, and that on September 12, 1928, defendant 
acknowledged receipt of the same and denied liability. The proof further showed 
that such notice was given before plaintiff arrived at the age of sixty years. 
It was held in Wick v. Ins. Co. 104 Wash. 129, 175 P. 953, that, under a total 
disability clause requiring proof to be furnished before default in payment of 
premium and before attaining the age of sixty years, the proof is in time tf 
furnished before there is default in payment of the premium. Of course that 


opinion is not controlling here, but is persuasive, the premium agreement clauses 
being the same as here. 


The trial court held herein, and we think properly, that the denial of lia- 
bility by defendant on the sole ground that plaintiff’s disability did not come 
within the provisions of the policy, because plaintiff had recovered and his dis- 
ability was not permanent, constituted a waiver of alleged failure to furnish 
proof of disability, regardless of whether the denial of liability occurred before 
or after the time when proofs were due. The general rule in this respect is 
stated in 33 Cyc. 33, as follows: ‘More specifically, where the company, within 
the time for presenting proofs of loss, denies liability or refuses to pay the loss, 
it thereby waives the necessity for proofs; and it is generally held that a denial 
of liability or a refusal to pay not predicated on the failure to furnish proofs is 
a waiver of any objection on that ground, irrespective of whether the denial 
precedes or follows the time within which proofs should have been furnished, 
although there is authority to the effect that if such a denial or refusal is first 
made after expiration of the time for furnishing proofs, it does not waive the 
delay in furnishing them.” 


This rule is followed in Keller v. Ins. Co., 95 Mo. App. 627, 69 S. W. 612, 
an opinion by the St. Louis Court of Appeals, written by Barclay, J. The hold- 
ing therein was to the effect that an absolute denial of liability under a policy 
of life insurance amounts to a waiver of proofs of loss. Applying that rule 
to the facts shown on plaintiff's behalf in the case at bar, we must hold the 
trial court did not err in the respect charged. 

The other points raised in this appeal are identical with those raised in the 
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Mass. Mutual Case, and which were determined therein, against defendant’s con- 
tentions. We refer to the opinion in that case as controlling here. 
We rule the judgment herein should be affirmed, and it is so ordered. 
Bland, J., concurs. 
Trimble, P. J., absent. 


SYZ et al. v. MILK WAGON DRIVERS’ UNION, LOCAL 603. 
No. 20982. 
St. Louis Court of Appeals. Missouri. March 4, 1930. 
Rehearing Denied March 18, 1930. 
24 Southwestern Reporter (2d) 1080. 

1. INSURANCE—ASSOCIATION’S CONTINUED ACCEPTANCE OF DUES 
AFTER DUE DATES FROM MEMBER HELD PRECLUDED FROM 
REFUSING TO PAY DEATH BENEFIT ON THEORY MEMBER WAS 
NOT IN CONTINUOUS GOOD STANDING. 

Benefit association having several times accepted dues of member after dates 
on which they were due, and member not being in arrears in any respect at 
time of his death, held that association could not refuse to pay death benefit, on 
theory that on account of delinquency in payment of dues immediately prior 
to member’s death, member was not in continuous good standing for three 
months prior to his death, as required by by-laws, to authorize payment of 
sickness or death benefit. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Appeal from St. Louis Circuit Court; Wilson Taylor, Judge. 

“Not to be officially published.” 5 

Action by Anna Syz and others against the Milk Wagon Drivers’ Union, 
Local 603. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Anderson & Whittington, of St. Louis, for appellant. 

Joseph Barkon and John B. Reno, both of St. Louis, for respondent. 

Surton, C 

This suit is for a death benefit alleged to be due and payable under the 
by-laws of the defendant labor union on the demise of Ernst Syz, deceased. 
one of its members. The trial, with a jury, resulted in a verdict and judgment 
for plaintiffs for the full amount of the death benefit allowed by the by-laws, 
with interest, aggregating $656.92. From this judgment the defendant appealed 
to the Supreme Court, on the theory that a constitutional question was involved 
The Supreme Court, having concluded that the record presented no such ques- 
tion, transferred the cause to this court. The opinion of the Supreme Court 
is reported in 18 S. W. (2d) at page 441. 

The petition charges, among other things, that the defendant labor union 
is a fraternal beneficiary society known as the Milk Wagon Drivers’ Union, 
Local 603, a voluntary or unincorporated association, doing business in said 
name and style in the city of St. Louis, Mo.; that it insured the life of Ernst 
Syz on certain pleaded considerations and conditions in the sum of $500, payable 
on notice of his death; that the insured died on August 26, 1920; that since the 
date of his membership in June, 1913, and up to the date of his death, all his 
dues as a member of said union were paid according to the rules and regulations 
of said union, and that in all other respects he duly performed all his duties as 
a member of said union. 

The preamble of the by-laws of the union recites that the object of the union 
is to organize all drivers engaged in the distribution of dairy products, and to 
educate them to cooperate with every movement which would tend to promote 
the interest of the organization to impress upon members and the public that 
the members must be honest, sober, intelligent, and naturally adapted to the 
business; to teach them to take advantage of their industrial position, and to 
build up and effect an impregnable labor organization for the purpose of securing 
the best conditions possible for the members. 

Section 1 of article 1 of the by-laws provides that the union was organized 
for the guidance of local conditions for men that deliver milk and dairy products 
in the city and county of St. Louis. 
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Section 4 of article 4 provides that the dues of the union shall be $1.50 per 
month, and must be paid in advance on or before the fourth Thursday, and, if 
not paid in accordance, no sick, accident, or death benefit will be allowed. 

Section 5 of article 4 provides that no member of the union shall have his 
name dropped from the books for nonpayment of dues, but that any member 
in arrear of dues shall be debarred from all benefits provided by the union. 

Sections 1 to 7 of article 7 provide that sick, disability, and death benefits 
will be paid after October 1, 1916; that no sick dues will be allowed and no 
benefits allowed until ninety days after initiation; that all dues must be paid 
one month in advance, not later than the fourth Thursday; that no benefit, sick, 
disability, or death, will be paid in cases where members are in arrears in their 
dues; that members not paid up at the ime of sickness, accident, or death, cannot 
then pay up and be entitled to benefits; that all members must be in continuous 
good standing three months prior to sickness, accident, or death, before benefits 
will be paid; that the first three months after becoming a member, either by 
initiation, transfer card, or depositing withdrawal card, no benefit will be paid; 
that thereafter benefits will be paid in case of sickness or accident $10 per week, 
and in case of death from the first three months to the end of six months $100, 
after six months to the end of twelve months $300, and thereafter $500. 

[1] The evidence shows that the insured paid his dues for the months of 
June and July, on June 24, 1920, and paid his dues for the month of August, 
on August 25th, which was the day before the insured’s death. These dues were 
collected by the steward, whose duty it was under the by-laws to make such 
collections. The steward turned the dues collected over to the secretary and 
treasurer, who accepted the same. This occurred on August 25th, prior to the 
insured’s death. There was evidence which would warrant a finding thai the 
dues for September were also paid in August, prior to the insured’s death, and 
that the dues for August were paid on or before the fourth Thursday in July. 
The insured’s dues for April were paid on April 29th. So that there were delin- 
quencies in the payment of the dues for April, June, and August. There were no 
other delinquencies so far as the evidence shows. All of the evidence concedes 
that the insured was not in arrears in any respect at the time of his death. 

Defendant assigns error here for the refusal of its demurrer to the evidence. 
The theory of the assignment is that on account of delinquencies in the pay- 
ment of dues the insured was not in continuous good standing three months 
prior to his death. Substantially the same question was before this court in 
Bruns v. Milk Wagon Drivers’ Union, 242 S. W. 419, and was decided contrary 
to defendant’s view. That case is necessarily controlling here. See, also, Howe 
v. Patrons’ Mutual Fire Insurance Co., 216 Mich. 560 185 N. W. 864, and Puhr v. 
Grand Lodge German Order, 77 Mo. App. 47, loc. cit. 63. 

[2] It is also urged as a ground for seversal of the judgment that the defend- 
ant being a voluntary or unincorporated association, is not a suable entity. The 
point must be ruled against defendant. It is true that section 1186, R. S. 1919, 
has been held unconstitutional, in so far as it constitutes voluntary or unincor- 
porated associations suable entities. But the defendant union, being a voluntary 
association having powers and privileges not possessed by individuals or partner- 
ships, is a suable entity without the aid of said statute. Mayes v. United Garment 
Workers of America (Mo. Sup.) 6 S. W. (2d) 333; Wiehtuechter v. Miller, 276 
Mo. 322, 208 S. W. 39; Williams v. United States Express Co., 195 Mo. App. 362, 
191 S. W. 1087. : 

[3] This action was originally brought in the name of Anna Syz, as admin- 
istratrix of the estate of the insured, as plaintiff. It developed during the trial 
that one of the defendant’s by-laws, which by inadvertence had been omitted 
from the printed by-laws, provided that the benefits allowed by the by-laws were 
payable to the next of kin of the insured. Thereupon, over the objection of the 
defendant, plaintiff was allowed to file an amended petition, adding Anna Syz, 
widow of the insured, and Anna Syz and Bertha Syz, his children, as plaintiffs. 
Afterwards, during the trial, the cause was dismissed as to the administratrix, 
so that there was a substitution of the widow and children for the administratrix 
as plaintiffs. There was no motion made to strike out the amended petition or 
other attack made upon it at any time after it was filed. But defendant appeared 
to the amended petition, and the trial proceeded to final judgment. Defendant 
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assigns error on the part of the court for permitting the filing of the amended 
petition, on the ground that the filing of such amended petition and the dismissal 
of the cause as to the administratrix amounted to a complete change of the 
cause of action sued on. The assignment must be ruled against defendant. It 
is now the well-settled law in this state that the substitution of an entirely new 
party or new parties as plaintiff or plaintiffs is permissible. Eulinberg v. Quick 
Payment Old Line Life Insurance Co. (Mo. App.) 261 S. W. 725, and cases there 
cited. We are at a loss to see how the defendant was prejudiced by the 
substitution of the new parties in the instant case. The subject of the action 
remained precisely the same after the amendment as before. Defendant knew 
at the commencement of the suit that the next of kin were the parties to whom 
the benefits under the by-laws were payable, and pleaded in its answer as a 
defense that the administratrix was not a proper party plaintiff, without, how- 
ever, indicating who were the proper parties. The court did not err in allowing 
the amendment. 

Other questions raised relative to errors urged, are necessarily ruled against 
defendant from what we have already said, or are not of sufficient merit to 
warrant discussion. 

The commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


REID et al v. MISSOURI STATE LIFE INS. CO. NO. 2952. 
St. Louis Court of Appeals. Missouri. March 4, 1930. 
24 Southwestern Reporter (2d) 1086. 

1. INSURANCE—PETITION FOR RECOVERY ON TERM POLICY NOT 
ALLEGING EXTENSION TO COVER PERIOD DURING WHICH IN- 
SURED DIED STATED NO CAUSE OF ACTION. i 
Petition seeking to recover upon term policy, providing that risk covered only 

specified term for ten years beginning September 1, 1918, and. ending September 

1, 1928, containing no allegation that policy contained any provision for extension, 

conversion, or renewal after expiration of term, or that there was compliance with 

such requirement if any on part of insured, and that for purpose of continuing 
policy in force for month of September, 1928, during which month insured died, an 
amount for premium due for month of August, 1928, and for month of September, 

1928, was remitted to insurer, and that insurer notified insured that it was holding 

one-half thereof subject to insured’s order held not to state cause of action. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


2. INSURANCE—ESTOPPEL OF INSURER DID NOT ARISE WITHOUT 
PLEADING SUPPORTING INFERENCE OF NEW CONTRACT TO 
PAY FOR DEATH AFTER TERM POLICY EXPIRED. y 
Where policy contract pleaded in petition to recover on term life policy limited 

term of insurance to expire September 1, 1928, and death of insured occurred two 
weeks thereafter, in absence of facts or circumstances being pleaded in petition 
from which new contract to pay, in event of insured’s death after that date, could 
be inferred, no question of waiver or estoppel on part of insurer arose in case, 
since there was no contract of insurance under pleaded facts in effect at date of 
death of insured. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be officially published.” 

Action by Pearl Stallings Reid and Evelyn Stallings, by guardian and curator, 
Pearl Stallings Reid, against the Missouri State Life Insurance Company. Judg- 
ment for defendant, and plaintiffs appeal. 

Affirmed. 

Russell, Dearmont & Russell, of Cape Girardeau, for appellants. 


Spradling & Dalton, of Cape Girardeau, for respondent. 
BECKER, J. 
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Plaintiffs below bring this appeal from the action of the trial court in sus- 
taining a demurrer to their amended petition, in which they seek to recover on a 
ten-year term policy of insurance. The sole question for determination is 
whether the amended petition states facts sufficient to constitute a cause of action 
against the .defendant below. 

Plaintiff's amended petition in effect states that on July 20, 1919, the Protec- 
tive League Life Insurance Company, by its policy, insured the life of Bertha Stall- 
ings for a term of ten years beginning September 1, 1918, and ending September 
1, 1928, and agreed, in the event of the death of the insured, Bertha Stallings, 
prior to the first day of September, 1928, upon receipt of due proof thereof, pro- 
viding the policy was then in force and was then surrendered properly released, 
to pay $1,000 to Norwin Stallings, Evelyn Stallings, and Pearl Stallings Reid, 
beneficiaries, if living, otherwise to the insured’s executors, administrators, or 
assigns; that said policy was issued in consideration of the payment in advance of 
$1.16 on the first day of September, 1918, and of the payment monthly thereafter of 
a like sum upon each first day of each month during the term of ten years, or 
until the prior death of the insured; and that all of the monthly payments had been 
made by the insured during her life according to the terms of the policy. 

The petition recites that while the policy of insurance was in force the Inter- 
national Life Insurance Company, and thereafter the Missouri State Life Insurance 
Company, in turn reinsured said policy and assumed all obligations created by the 
same, 

“Plaintiffs further state that on the 18th day of July, 1928, prior to the expiry 
date named in said policy, and for the purpose of continuing said policy in force 
for the month of September, 1928, the said Bertha Stallings paid to the International 
Life Insurance Company the sum of $2.32, being the amount of premium due on 
said policy for the month of August, 1928, and for the month of September, 1928; 
* * * and that the said International Life Insurance Company received said money 
order from the said Bertha Stallings on the 21st day of July, 1928, and accepted 
the $1.16 which she had sent as premium on the policy for the month of September, 
1928, with full knowledge of the purpose for which the said Bertha Stallings paid 
the said $1.16; that after receiving the said $1.16, with such knowledge, the said 
International Life Insurance Company converted the said money order into cash 
and kept the same in its possession until the 25th day of August, 1928; that on 
August 1, 1928,.the International Life Insurance Company, in response to a prior 
letter written by the insured, Bertha Stallings, as to why she had not received a 
receipt for the September, 1928, premium on her policy, wrote the said Bertha 
Stallings, among other things, as follows: ‘There is being held here, subject to your 
order, $1.16 previously remitted,’ but never offered in said letter to return to the 
said Bertha Stallings the said $1.16. 

“Plaintiffs further state that on the 25th day of August, 1928, the Missouri 
State Life Insurance Company reinsured said policy and received from the Inter- 
national Life Insurance Company the said $1.16, together with all letters which had 
been received by the International Life Insurance Company from the said Bertha 
Stallings concerning the same, and with full knowledge of the purpose for which 
the said sum of $1.16 had been sent to the International Life Insurance Company. 

“Plaintiffs further state that after the said defendant, Missouri State Life 
Insurance Company, had reinsured said policy, by letter dated September 6, 1928, 
notified the said Bertha Stallings that it had reinsured said policy, and in said letter 
told her that they were holding $1.16 subject to her order. 

“Plaintiffs further state that after International Life Insurance Company 
received the said $1.16, with the knowledge aforesaid, and that the Missouri State 
Life Insurance Company, the defendant, received the said $1.16 from the Interna- 
tiorial Life Insurance Company, with said knowledge aforesaid, kept the same 
and at no time during the life of the said Bertha Stallings did they offer to return 
or return the money to the said Bertha Stallings. 

“Plaintiffs further state that Bertha Stallings departed this life on the 14th 
day of September, 1928, while said policy was in full force and effect by reason of 
the payment to the International Life Insurance Company and the defendant of 
the $1.16 and their failure to return the same to the said Bertha Stallings prior to 
her death. 

“Plaintiffs further state that since the death of the said insured they, or their 
authorized representatives, notified the said defendant of the death of the said 








ee a ceeeeienan 





Life] Reid et al. v. Missouri State Life Ins. Co. 65 


Bertha Stallings, and said defendant denied all liability on account of said policy, 
and thereby waived the necessity of making proof of death of the said Bertha 
Stallings. 


_ “Wherefore, the premises considered, plaintiffs pray judgment against the de- 
fendant for the sum of $1,000 and for costs.” 


[1] In our view the demurrer was well ruled. It is to be noted that plaintiffs’ 
amended petition seeks to recover upon a policy of term insurance which provides 
that the risk covered only a specified term, namely, in this instance, a period of ten 
years beginning September 1, 1918, and ending September 1, 1928, as distinguished 
from that of an ordinary life policy which is an entire and continuous contract 
for the period of the insured’s life, and that the petition contains no allegation that 
the term policy of insurance sued on contains any provision for extension, conver- 
sion, or renewal after the expiration of the term, nor does it allege that the term 
policy could be extended, or that the policy was renewable; nor is there any allega- 
tion of compliance with such requirement, if any, on the part of the insured. 


_ “In the ordinary life policy the assured pays a level premium during the whole 
period, over which premium payments are extended. Under such policies the 
amount of premium paid during the earlier years is in excess of the sum actually 
needed for carrying the risk, which risk naturally increases year by year, with the 
result that the excess of premium paid during the earlier years provides a fund 


from which the deficiency incident to the later years is made up, which deficiency 
is termed ‘reserve.’ 


“Term insurance is essentially different, being insurance for the specified term 
only; the premium being calculated on a basis which provides for such deaths only 
as occur during the term. The premium paid is ‘level’ during the specified term 
only, and increases with each renewal term. The premium in the case of term 
insurance is consequently lower than in the case of straight life insurance, the 
premium in the former case carrying no reserve, being based upon a sort of ‘pay 
as you go’ theory.” Gans v. Astna Life Insurance Co., 161 App. Div. 250, 146 N. 
Y. S. 453, 455, affirmed 214 N. Y. 326, 108 N. E. 443, L. R. A. 1915F., 703. 


According to plaintiffs’ amended petition the insured sent the insurer a money 
order for $2.32, which amount covered $1.16, the stipulated premium due upon the 
policy for the last month of its term, namely, that of August, 1928, “and for the 
month of September, 1928.” This money order was received by the International 
Life Insurance Company on July, 21, 1928, and in answer to a letter sent by the 
insured inquiring why she “had not received a receipt for the September, 1928 
premium” on her policy, the International Life Insurance Company wrote the in- 
sured on August 1, 1928, among other things, as follows: “There is being held 
here subject to your order $1.16 previously remitted.” On August 25, 1928, the 
International Life Insurance Company reinsured with and turned over to the Mis- 
souri State Life Insurance Company the said policy, together with the said sum of 
$1.16 and the letters which it had received from the insured concerning same. On 
September 6th the Missouri State Life Insurance Company in turn sent a letter to 
the insured notifying her that it had theretofore reinsured said policy, and that they 
in turn were holding the $1.16 subject to her order. The insured died on September 
14, 1928, eight days thereafter. 


[2] Since the contract pleaded in plaintiff's petition limited the term of insurance 
to expire September 1, 1928, and the death of the insured occurred some two weeks 
thereafter, and no facts or circumstances being pleaded in the petition from which 
a new contract to pay in the event of the insured’s death after that date can be in- 
ferred, no question of waiver or estoppel arises in the case. The insurer can in 
no aspect be viewed as having waived any defense to a contract, because there was 
no contract of insurance under the pleaded facts in effect at the date of death of 
the insured, since the insured, according to the petition, died fourteen days after 
the ten-year contract period had expired. This is manifest, though it is pleaded 
that the insurer received the $1.16 with full knowledge of the purpose for which 
the insured sent it, since admittedly the International Life Insurance Company, in 
its letter of August 1, 1928, when the term insurance had yet a month to run, notified 
the insured, “among other things,” that they were holding the $1.16 subject to her 
order; and further that on September 6, 1928, the Missouri State Life Insurance 
Company, who had on August 25, 1928, accepted the policy of reinsurance, noti- 
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fied the insured to that effect and stated in their letter that they were holding the 
$1.16 subject to her order. 

The demurrer was properly sustained. The judgment is affirmed. 
Haid, P. J., and Nipper, J. concur. 


REECE v. SUPREME LODGE, K. P. No. 20928. 
St. Louis Court of Appeals. Missouri. March 4, 1930. 
As Modified on Denial of Rehearing March 25, 1930. Further Modification 
April 1, 1930. 
25 Southwestern Reporter (2d) 1079. 

1. INSURANCE—INSURER WAS BOUND BY NEGATIVE ANSWER 
WRITTEN BY EXAMINING PHYSICIAN RELATIVE TO WHETHER 
2 ga HAD CONSULTED PHYSICIAN DURING LAST FIVE 
YE ; 

Where applicant for fraternal benefit insurance advised examining physician 
as to having had colds in answer to question as to whether he had consulted 
a- physician or any kind of practitioner during last five years, the insurer was 
bound by negative answer, which examining physician wrdte as answer to such 
question in application. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

2. INSURANCE—NEGATIVE ANSWER AS TO TREATMENTS FOR DIS- 
EASE BY APPLICANT FOR FRATERNAL BENEFIT INSURANCE 
—e OF WARRANTY VOIDING CONTRACT UNDER EVI- 
DENCE. 

Where applicant for fraternal benefit insurance gave a negative answer in 
response to question as to any treatment that he had received for disease or 
disturbance of kidney or bladder, there was breach of warranty under evidence 
which voided contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 

3. INSURANCE—PRIMA FACIE CASE BY INTRODUCTION OF POLICY 
AND PROOFS OF DEATH WAS DISPROVED BY EVIDENCE DIS- 
CLOSING BREACH OF WARRANTY ON PART OF INSURED. 
Although plaintiff suing to recover on policy of insurance made a prima facie 

case by introduction of policy and proof of death, such prima facie case was 
disproved by her own evidence disclosing breach of warranty in respect to answer 
to question relative to treatment that insured had received for disease or distur- 
bance of kidney or bladder, making it the duty of trial court to sustain demurrer 
to the evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

Appeal from St. Louis Circuit Court; O'Neill Ryan, Judge. 

“Not to be officially published.” 

Action by Susie L. Reece against the Supreme Lodge, Knights of Pythias. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

S. H. Esarey, of Indianapolis, Ind., and N. H. Allen and Anderson, Gilbert & 
Wolfort, all of St. Louis, for appellant. 

R. P. Williams and R. P. Elam, both of St. Louis, for respondent. 

Plax: 'P:. J. 

This is an appeal from the judgment entered in favor of plaintiff for $5,000, 
plus interest of $504.16, or a total of $5,504.16. 

The petition alleged that the defendant was a corporation organized under 
an act of Congress of the United States, and that it was doing an insurance 
business in this state; that the defendant issued its policy of insurance to John 
Reece, the husband of plaintiff, by which it agreed to pay to plaintiff, in the 
event of his death, the sum of $5,000; that the insured died on February 18, 1927, 
and that she made due proofs of his death. ; 

The defendant filed an answer and cross-bill admitting its incorporation 
under an act of Congress; denied that it was doing an insurance business in the 
state of Missouri, and denied that it issued any policy of insurance to the 
husband of plaintiff. It admitted the death of John Reece on February 18, 1927, 
but denied that he complied with any terms and conditions of any policy of 
insurance, because defendant issued no policy of insurance to said John Reece. 
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The answer further pleaded that at all times mentioned in the petition it was 
licensed by the superintendent of insurance of Missouri as a fraternal beneficiary 
association; that John Reece was on and prior to September 22, 1926, a member 
of Washington Lodge No. 133, and that as such, on September 22, 1926, he made 
application in writing for membership to plan D in the insurance department of 
defendant; that said plan D was a plan whereby members could apply for a 
benefit certificate which would provide for a payment to their beneficiary in the 
event of the death of said member on or before attaining the age of 65 years. 
The answer then alleges that the member in his application for a benefit cer- 
tificate answered certain questions which he warranted in his application to be 
true, and that a certificate was issued to him in reliance upon and in consideration 
of the warranties, promises, and agreements, and set forth the falsity of certain 
of those representations, and immediately upon discovery thereof it tendered 
to the plaintiff the amount which the member had paid on said benefit certificate, 
and prayed that the certificate issued to him be declared null and void and for 
naught held. 


To the answer and cross-bill the plaintiff filed a replication admitting that 
defendant was licensed by the superintendent of insurance as a fraternal bene- 
ficiary association, but denied that it was such; it admitted that the member 
was a member of Washington Lodge, and as a member of such lodge made 
application ; that in pursuance thereof he appeared before the examining physician 
of the defendant, and, when asked the question whether he had consulted a 
physician or any kind of practitioner during the last five years, he advised such 
physician that he had consulted his family physician, and thereupon the medical 
examiner wrote down the answer to said question as “No,” saying at the time 
that this was the proper answer to be made. The replication then alleged that 
the association was not a beneficiary association under the laws of Missouri 
and was not entitled to any of the benefits, exemptions, or privileges given 
those associations, and that the provisions of article 15, c. 50, § 6401, Rev. St. 
1919, exempting fraternal beneficiary associations from all the provisions of the 
insurance laws of the state, is unconstitutional and void in contravention of 
article 4, § 53, par. 33, of the Constitution of the state of Missouri; it denied 
that any false statement was made in answer to questions propounded by the 
medical examiner of defendant. 


At the trial the plaintiff introduced in evidence the certificate of membership 
which recited that the member was accepted as a member of plan D in the fifth 
class of the insurance department in consideration of the warranties, promises, 
and agreements made in his application, and relying upon said warranties, prom- 
ises, and agreements, and also offered in evidence the proois of death which 
had been furnished to the defendant. The proofs of death were executed by 
Dr. R. A. Kinsella, and recited that the member died at St. Mary’s Hospital on 
February 13, 1927, the immediate cause of death being carcinoma, that carcinoma 
—tumor of left kidney—was the disease with which deceased was afflicted during 
his last illness, and that said physician was first consulted on January 15, 1927. 


The defendant then offered its testimony by calling Dr. G. W. Westbrook, 
who was named in the application of the member as the member’s medical 
adviser, who testified that he and John Reece were pals, and that he had known 
Reece for 8 or 10 years intimately; that he had treated Mr. Reece at the doctor’s 
office and at the residence of Mr. Reece four or five times along in April or 
May of the year previous to his death; that he had no records, because he made 
no charges against the deceased. The defendant then inquired as to what the 
witness had treated the deceased for, to which question the plaintiff objected 
on the ground that the physician was incompetent to testify to any information 
obtained in his professional capacity, which objection was sustained and exception 
saved. The witness further testified that the deceased would come by his office 
in the evening, take him to the house of the deceased, and bring him back the 
next morning, and that sometimes during the night he would treat him, but the 
court declined to permit the physician to testify for what the deceased was 
treated. 


On cross-examination the witness was asked, “Q. He wasn’t a very sick man, 
then, was he?” And the witness answered, “He was never confined to his bed 
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a day, I think, during the whole time.” On re-direct examination the defendant 
interrogated the witness as to the extent of the sickness of the deceased, urging 
that the question as to his sickness by the plaintiff waived any incompetency of 
the doctor to testify, and, in ruling upon the objection of the plaintiff, the 
court held that the doctor might answer the question as to whether deceased 
was a very sick man, but nothing further, and witness testified that the deceased 
was not a very sick man; that he was able to be up and to go down to his place 
of business every day. The defendant then made the following offers of proof 
which were objected to, the objections were sustained, and exceptions noted: 

“Mr. Gilbert: We offer to prove by this witness that in April and May of 
1926 he treated the deceased for bladder trouble and kidney trouble, and 
catheterized the deceased on three or four occasions that the deceased had three 
or four hemorrhages from the bladder, and that the deceased would call for the 
witness at his office in the evening to come to his house, would keep him with 
him all night and return him to his office the next morning; that the deceased 
at that time was also suffering from neuritis; that one of the hemorrhages in 
particular was very heavy and was at least equivalent to a heavy menstrual flow, 
and that the deceased claimed an intense pain and insisted that the witness stay 
at his home with him on the nights that he stayed there, for the purpose of 
treating the pain and catheterizing him.” 

“Mr. Gilbert: Now I will make a definite offer of proof. We offer to 
prove that the deceased was suffering from neuritis; that he was suffering from 
trouble with the kidney and bladder which caused him to have hemorrhages and 
required catheterization, and we will offer it on the ground that the witness’ 
statement to Mr. Williams’ question was a conclusion, and in view of Mr. 
Williams’ question I am entitled to go in and show specifically what the sickness 
was. 

The defendant also offered in evidence the application for membership dated 
September 22, 1926, which contained the following questions and answers thereto: 

“6D. Give the name and residence of your medical adviser (Or family phy- 
sician to whom you now refer for certificate if deemed necessary). A. West- 
brook.” 


“6F. Have you consulted a physician or any kind of practitioner, during the 
last five years? A. No.” 

“11. Have you ever had or been treated for any disease or disturbance of 
(a) brain or nerves? (b) throat or lungs? (c) heart or blood vessels? (d) 
stomach, liver, intestines, kidney or bladder? (e) genito urinary organs?” to 
each of which the answer recorded is “No.” To question 12-C, “Have you ever 
raised or spit blood?” the answer is “No.” To question 12-D, “Is your health 
impaired in anyway?” the answer is “No.” To question 12-F, “Have you ever 
had any other illness or injury not mentioned above?” the answer is “No.” Just 
preceding the signature of the applicant is the following: “I agree that the 
above and foregoing answers shall be a part of my application, which shall con- 
sist of parts I and II taken together. I also agree that said answers shall become 
a part of my certificate contract. I also warrant the truth of said answers and 
request that a certificate be issued to me based thereon.” 


Plaintiff then offered in rebuttal the reverse side of the application for 
insurance which disclosed the result of the physical examination of the applicant 
made by the physician of the defendant, followed by the testimony of the plaintiff. 
She testified that she was present when the examining physician asked applicant 
the questions shown in the application, and that, when applicant was asked 
whether he had consulted a physician or any kind of practitioner during the 
last five years, the applicant answered, “Oh, I may have had some little ailments 
like colds, and things of that kind,” and the examining physician said, “That is 
unnecessary to put that down; I will answer, I will write ‘No’ to that question” ; 
that the deceased was taken sick about January 1, 1927, and died on February 
13, 1927. On cross-examination plaintiff testified that she did not remember 
the name of the examining physician, but that he and a couple of agents came 
to applicant’s house, and that she was present most of the time while deceased 
was being examined; that the examining physician must have been there an 
hour and a half or more; that they were talking quite a while about fishing and 
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things after they were through the examination; that she heard the question as 
whether or not he had consulted a physician or any kind of practitioner at any 
time during the last five years, and that he was asked about the various diseases, 
to which questions concerning the diseases the applicant answered, “No,” because 
he never had them; that applicant said, “Oh I might have taken a little patent 
medicine or something for a cold or different things like that”; and that the 
examining physician said, “The answer would be ‘No’ on this”; that the applicant 
advised the examining physician that he had had no trouble with his kidneys; 
that her husband had not any trouble With his kidneys that concerned him in 
any way or hurt him in any way; that her husband passed a little blood after 
he had been painting one day, and he said he thought the turpentine caused it; 
she thought this was in the spring before his death; that she did not know whether 
he was treated for it or not, but he saw Dr. Westbrook about it; that she did 
not know whether deceased told the examining physician about it and she did not 
know how many times her husband passed blood, becaused he did not tell her 
everything that he did; that if her husband thought anything would worry her 
he did not tell her, and when she asked him how he felt he said all right; that 
her husband was not a very sick man; that her husband said, “I had been paint- 
ing and I think that affected my kidneys a little bit,” and she supposed that 
was what had caused it; that she did not know whether or not he told the 
examining physician about this passing of blood, nor did she know how many 
times her husband passed blood; that she did not see it, her husband just told her, 
and when she asked her husband whether it was very much, he replied, “Only 
a little”; that her husband was not a very sick man; that he did not tell her 
what the doctor said about the passing of blood; that she did not recollect of 
his having any sickness in the year preceding his death nor during the five years 
preceding his death, and that the only sickness that she knew of during the 
preceding five years was when he passed this blood which she thought was less 
than a year before he died; that just before her husband went to the hospital 
she asked Dr. Westbrook whether her husband was really feeling badly or 
whether he was just worried by his imagination, and the doctor replied that he 
was not sick, and there was no need of her worrying about his condition. 

In surrebuttal the defendant again called Dr. Westbrook, who testified that 
he did not recall speaking to Mrs. Reece about her husband passing blood in 
his urine, that the only time he recalled talking to her was a day or two before 
her husband went to the hospital; asked whether blood passing from the urine 
comes from the bladder and the question whether Mr. Reece did pass blood 
with his urine at the time the doctor was with him in April or May of 1926 were 
both objected to and objections sustained and exceptions saved. Thereupon by 
consent the defendant amended its answer by inserting the allegation that the 
deceased passed blood with his urine, and Dr. Westbrook was recalled and 
testified that passing of blood in the urine indicates either illness or injury of 
some kind; that, if there was no illness or injury, there would not be a passing 
of blood out in a male, and on cross-examination, being asked by the court, “Could 
the passage of blood from urine be consequent upon the use by the person of 
a paint brush impregnated with turpentine?” he replied, “Well, the only way 
it could, that I could reason why there would be blood passing in the urine on 
account of inhalation of turpentine fumes and so on, it would have to produce 
an inflammatory condition there before it would affect the mucous surfaces 
enough before the mucous surfaces there would give off weeping or oozing of 
blood, which a few drops will stain quite a lot of urine.” Whereupon defendant 
insisted that he was entitled to inquire of the doctor the quantity of blood that 
was passed by the deceased, but objection was sustained and exception saved, 
whereupon defendant offered to prove by the witness that the quantity of blood 
which was passed by the deceased was not a few drops but was as much as a 
heavy menstruation in a woman. 

[1] Defendant’s first contention is that the trial court should have sustained 
its demurrer to the evidence at the close of the case. As the evidence discloses, 
the deceased when interrogated by the examining physician as to whether he 
had consulted a physician or any kind of practitioner during the last five years, 
answered, according to plaintiff, “Oh, I may have had some little ailments like 
colds, and things of that kind.” And the examining physician advised him tha: 
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it was “unnecessary to put that down,” and the physician inserted the answer 
“No” to the question. We have no doubt, and the defendant admits, that, as to 
the deceased having advised the examining physician as to his having colds, it 
is bound by the answer which the examining physician wrote as the answer to 
that question in the application. Hodges v. American National Ins. Co. (Mo. 
App.) 6 S. W. (2d) 72, 76; Golding v. Modern Woodmen, 213 Mo. App. 171, 250 
S. W. 933, 939, 941. But the plaintiff further testified that when the deceased 
was interrogated as to whether he had any of the diseases referred to in the 
application he answered each in the negative and told the examining physician 
that he had not had trouble with his kidneys; that, although deceased had 
passed a little blood, she did not know whether deceased told the examining 
physician about it. 

So that as to question 11(d) and 11(e) there is no dispute in the evidence 
of the fact that the deceased had informed the examining physician that he 
had never had trouble with his kidneys, although the plaintiff testified that as 
to the passing of blood her husband had informed her that he had been painting 
and he thought that had affected his kidneys a little bit; that she did not recollect 
of his having any sickness during the five years preceding his death, except 
when he passed blood, which she thought was less than a year before his death. 

But plaintiff says, in effect, that, because the examining physician examined 
the applicant and found no trouble with the applicant’s kidneys, therefore it 
would be exceedingly technical to hold that there was a breach of warranty 
because of the applicant’s failure to disclose the passing of blood. It may well 
be that the examining physician, being uninformed as to that fact, should not 
discover a hidden condition not readily observable and unlooked for, when, if 
he had been fairly informed, he might have learned the applicant’s physical 
weakness. If the applicant had made a correct answer to questions 11(d) and 
11(e), and the examining physician had nevertheless made a favorable report, 
the defendant could not have complained, but it seems to us that, defendant 
having been misled to its injury, we are bound to give effect to the terms of the 
contract between the parties. 


Counsel for plaintiff cite several cases in support of the contention that there 
was no breach, but we are of the view that they are not authority here. Thus, 
in Golding v. Modern Woodmen of America, 213 Mo. App. 171, 250 S. W. 933, 
938, where there was a conflict in the testimony as to whether the insured was 
in good health at the time of his application, it was held that the jury’s verdict 
on that issue was binding on the court, and that, as to the question of the 
alleged breach in answer to question 15, although the applicant stated he had 
been treated for tonsilitis within five years, but failed to name the persons who 
treated him, notwithstanding he was asked so to do, yet, the defendant having 
accepted the application and issued the policy without requiring such names to 
be furnished, no breach could be predicated under such circumstances. 


In the case of Cromeenes v. Woodmen of the World, 205 Mo. App. 419, 224 
S. W. 15, a verdict for plaintiff was reversed because of a ruling on the admissi- 
bility of evidence of a physician who had treated the insured, but, as we read 
the case, the breach alleged was as to a negative answer to the question whether 
the insured had consulted or been treated by a physician for any disease or 
injury during the previous five years, when, in fact, as alleged, he had certain 
venereal diseases, pneumonia, and consumption. It is true the court stated inci- 
dentally that, although a physician testified he had treated the insured on several 
occasions for trivial sickness—that he had neuralgia once for a day or two—and 
notwithstanding the insured in his application stated he had not had neuralgia, 
it did not understand that a trivial disease would render a policy void, but, since 
the record did not disclose when the insured had neuralgia, the court simply 
held that the only question of fact to be determined was whether the insured 
had, at or before his application, the venereal diseases alleged. 

The case of Connecticut Mutual Life Ins. Co. v. Union Trust Co., 112 U. S. 
250, 5 S. Ct. 119, 28 L. Ed. 708, involved a negative answer to the question whether 
the applicant had ever had an affection of the liver, and it was held the response 
was true if any trouble applicant suffered did not amount to disease, and that 
the question did not include slight or accidental disorders or ailments. This 
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case did not involve a policy of a fraternal association and is clearly distinguish- 
able from the present case. 

The above cases and the other cited by plaintiff are quite different from the 
present case. Here the applicant was not required to answer a general question 
concerning illness or health, nor was he put to the necessity of determining 
whether he had suffered ‘disease of some organ of the body; questions here were 
whether he “ever had or been treated for any disease or disturbance” in the 
respects inquired of in questions 11(d) and 11(e). 

As already stated, the plaintiff testified that the deceased passed a little blood 
and told her ke had been painting and thought that affected his kidneys a little; 
that she did not know how many times he had passed blood; that her husband 
was not a very sick man; and that the only sickness he had was this passing of 
blood which occurred less than a year before his death. 

But the plaintiff also testified that at the time her husband passed blood, as 
she had testified, he saw Dr. Westbrook about it. It therefore stands admitted 
by the plaintiff’s own evidence that the deceased had at least suffered a distur- 
bance of the kidney or bladder, and that it was of such character as to induce him 
to see a physician about it. 

In the case of McDermott v. Modern Woodmen, 97 Mo. App. 636, 648, 652, 
71 S. W. 833, it was held that an affirmative answer to the inquiry whether the 
applicant was of sound mental and physical health and free from disease or 
injury was not intended to elicit information about a transient or slight indisposi- 
tion such as a headache or cold, because the company could have derived no 
benefit from such information that the real purpose of the interrogatory was to 
learn whether or not the applicant was afflicted with any malady or symptoms 
likely to shorten life. But as to the negative answer to the inquiry, whether the 
applicant had been treated by or consulted a physician in regard to any personal 
ailment within seven years preceding his application, it was held that the object 
of this question was very different from the one relating to the applicant’s 
state of health, and the information sought to be elicited by it was not so much 
the diseases he might have been treated for as the names and addresses of 
physicians whom he had consulted or who had prescribed for him with the 
purpose of making further investigation as to the condition of his health, and 
it was held that the insured having been shown to have both consulted and been 
treated within a few weeks of the time he made the answer to the last question 
recited constituted a clear breach of warranty, and that such breach existed none 
the less if the insured was, in truth, only slightly ill at that time. 

So in the present case, while the insured informed the examining physician 
that he had been treated for slight colds, in response to question F in the appli- 
cation as to whether he had consulted a physician or any kind of practitioner 
during the last five years, he withheld information in response to question 11(d) 
as to whether he ever had or been treated for a disease or disturbance of his 
kidney or bladder, etc. We think this is clearly within the doctrine announced 
in the McDermott Case upon the negative answer to the inquiry as to ailments 
suffered by the applicant. 

[2] The negative answer to question 11(d), under the evidence, disclosed a 
breach of warranty in the respect mentioned which would void the contract in 
question. Taylor v. Security Benefit Ass’n (Mo. App.) 270 S. W. loc. cit. 135; 
Valleroy v. Knights of Columbus, 135 Mo. App. loc. cit. 577, 116 S. W. 1130; 
Cromeens v. Woodmen of the World, 208 Mo. App. loc. cit. 21, 233 S. W. 287; 
McHenry v. Royal Neighbors, 211 Mo. App. loc. cit. 234, 242 S. W. 147. 

[3] Although plaintiff made a prima facie case by the introduction of the 
policy of insurance and proofs of death, this prima facie case was disproved by 
her own evidence disclosing the breach of warranty referred to, and it therefore 
was the duty of the trial court to sustain the demurrer to the evidence. Klein 
v. United States Casualty Co. (Mo. App.) 295 S. W. loc. cit. 834; Sissel v. Rail- 
road, 214 Mo. loc. cit. 526, 113 S. W. 1104, 15 Ann. Cas. 429; Douglas v. Metro- 
politan Life Ins. Co. (Mo. App.) 297 S. W. loc. cit. 90. 

[4] Plaintiff contends, however, that the defendant is not entitled to the 
benefits of our statute relating to fraternal beneficiary associations, because it 
did not allege that it possessed the essentials of such an association, but confined 
itself in its answer to alleging that it was licensed by the superintendent of 
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Missouri as a fraternal beneficiary association. While the plaintiff in her replica- 
tion admitted that defendant is authorized to do business in the state of Missouri 
as a fraternal beneficiary association, she denied that it is a fraternal beneficiary 
association. We have searched the record in vain to find any rulings or excep- 
tions upon this issue while the record shows the case proceeded in the trial 
court upon the theory that the defendant was a fraternal beneficiary association. 
In fact the certificate of membership which the plaintiff offered in evidence 
recites in paragraph 3 thereof, “that the Supreme Lodge Knights of Pythias 
is incorporated, and is a Fraternal Beneficiary Society” and our Supreme Court 
in the case of Westerman vy. Supreme Lodge Knights of Pythias, 196 Mo. loc. 
cit. 742, 94 S. W. 470,5 L. R. A. (N. S.) 1114, held that there could be no dispute 
that the defendant is a fraternal beneficiary association in contemplation of law. 

If an adverse ruling on the issue was made the plaintiff did not stand on 
such ruling, but proceeded with the trial of the case as if the allegation in the 
replication had been abandoned, and, therefore, she is not now in a position to 
urge error, if any, in such ruling. Everhart v. Bryson, 244 Mo. loc. cit. 516, 149 
S. W. 307; Kincaid v. Estes, 218 Mo. App. loc. cit. 119, 262 S. W. 399. 

Other errors are assigned, but because of the views we have expressed it is 
unnecessary to consider such errors. 

It results that the judgment of the circuit court should be reversed. It 1s 
so ordered. 
Becker and Nipper, JJ., concur. 


HEMHAUSER v. METROPOLITAN LIFE INS. CO. 
Court of Chancery of New Jersey. April 1, 1930. 
149 Atlantic Reporter 633. 
INSURANCE — APPLICATION — CONTRACT OF INSURANCE — ACCEP- 

TANCE. 

Application for insurance is simply request; application for insurance does 
not become contract of insurance until accepted by insurer. 

(Syllabus by the Court.) 
An application for insurance is simply a request. It does not become 

a contract of insurance until it is accepted by the company. 

¢For other cases, see Insurance, Dec. Dig. § 130[1, 2].) 

Suit by Clara Hemhauser against the Metropolitan Life Insurance Company. 

Decree of dismissal advised. 

David L. Schwartz, of Newark, for complainant. 

Edward L. Katzenbach, of Trenton, for defendant. 

Church, Vice Chancellor. 


_ This is a bill by complainant to compel defendant insurance company to 
issue a policy of industrial insurance to her deceased brother. She seeks the 
performance of the alleged agreement and the payment to her of an amount 


which she claims is due by reason of the death of her brother. 


The facts are 
these: 


A certain Mr. Weiss is a collecting and soliciting agent of the defendant 
company. His work is that of collecting premiums and soliciting applications 
for industrial insurance. Prior to June 3, 1929, he had been collecting premiums 
from the complainant. Complainant testified that she knew him to be the collector 
of premiums for the defendant company. Mr. Weiss, on June 3, 1929, met 
William Taylor, complainant’s brother, and Mr. Taylor then decided to submit 
an application to the defendant company for industrial insurance. Mr. Weiss 
produced an application and asked Mr. Taylor certain questions. These questions 
were answered by Taylor and the answers written in by Weiss. Taylor signed 
the application on the front and on the back. Complainant testified that both 
she and her brother understood that all that was being done at the time was to 
submit an application, nothing more. Thereafter Weiss turned in the application 
to the district office in Roseville to be submitted to the home office in New York 
for approval. 

The application submitted by Taylor is the usual form of application, and is 
designated at the top as “Application to the Metropolitan Life Insurance Com- 
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pany, Industrial Department.” Over Taylor’s signature, on the face of the appli- 
cation, is the following language: : 

“I hereby apply for the above-described policy and all the statements in 
Parts A and C of this application are made by me to induce the Metropolitan 
Life Insurance Company to issue said policy of insurance.” ¢ 

On the reverse side of the application, and again over the signature of Taylor, 
appear the following statements: ; 

“To The Metropolitan Life Insurance Company To induce the Metropolitan 
Life Insurance Company to issue Policy and as consideration therefor I agree, 
on behalf of myself and of any other person who shall have or claim interest in 
any Policy issued under this application, as follows:” (Here follow certain 
statements as to the physical condition of Mr. Taylor.) 

“T hereby declare that the statements recorded above and on the reverse side 
hereof are true and complete and I agree that any misrepresentation wilfully 
made shall render the Policy void and that the Policy shall not be binding upon 
the Company unless upon its date I shall be alive and in sound health.” 

Annexed to this application by a perforation was a receipt. This receipt was 
filled in by Weiss, and reads as follows: 

“Date June 3, 1929. Received from Wm. Taylor, two 14/100 Dollars, being 
a deposit of weekly premiums or monthly premiums on account of 
Application for Insurance in the Metropolitan Life Insurance Co. made this date. 
If the application is accepted and a Policy issued, this sum will be applied toward 
payment of the premiums thereof. If application is rejected, the amount will 
be returned to the applicant. No obligation is incurred by said Company, by 
reason of this deposit, unless and until a Policy, is issued upon said application 
and unless at the date and delivery of said Policy the Life proposed is alive 
and in sound health, except that if the Life proposed is now in sound health and 
the amount paid by applicant at the time the application is written is not less 
than four weekly premiums (or one monthly premium, if a monthly premium 
policy) and this receipt, detached from the original application, covering such 
payment, is surrendered to the Company, the Company agrees, if the Application 
is approved at the Home Office in New York, that, should death occur prior to 
the delivery of the Policy and within eight weeks from the date of the original 
application, it will, nevertheless, pay such amount as would have been due under 
the Policy, if issued. No obligation is assumed by the Company unless the 
application is so approved and the Life proposed is now in sound health. 

“District—Roseville Debit No. 469 Morris Weiss, Agent. 

“Return this receipt if you get a Policy and see that the agent gives you 
proper credit.” 

On the reverse side of the receipt appeared the following: 

“Be careful of this receipt; it is valuable. If the holder of this receipt does 
not receive a Policy of Insurance or the return of the money herein receipted for, 
within three weeks, write, stating name of Agent and particulars, to Metropolitan 
Life Insurance Company, Industrial Policy Division, 1 Madison Avenue, New 
York City.” 

The application submitted by Taylor was for a policy in the amount of $500 
in the event of natural death, and $1,000 in the event of accidental death. There 
is no proof of the cause of death. It is admitted that the man died, but whether 
naturally or accidentally does not appear. Moreover, nowhere in the application 
does the name of the complainant appear as beneficiary. She herself says that 
no form of slip was signed by her brother or prepared by Weiss designating her 
as beneficiary. 

Taylor’s application was submitted to the Roseville district office, and by it 
submitted to the home office in New York. The application passed through the 
regular routine of the home office until it reached a Miss Vogt, the assistant 
approver of applications, on or about June 10 or 11, 1929. Her duties consist of 
passing upon applications according to certain rules and regulations of the com- 
pany. Taylor’s application was brought to Miss Vogt’s attention for further 
inspection. The answer to a material question had been omitted, viz. the place of 
the applicant’s employment. Up to that time the application had not been ap- 
proved. This was two or three days after Taylor’s death. When Miss Vogt 
received the application, she had no knowledge of Taylor’s death. Miss Vogt 
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ordered an inspection report made and at the same time sent a notification to 
the Roseville district that the application was held up pending investigation. 

Mr. Peterson, the chief approver, testified that Taylor’s application had never 
been approved, and could not under any circumstances have been approved by 
the company because of the facts developed by the inspection report. It seems that 
Taylor was a bad risk. Peterson further testified that Weiss had no authority 
to accept or approve applications. 

Tenders of the initial premium paid under the receipt were repeatedly made 
and refused. 

In the first place, the complainant is not the proper party complainant to 
such an action. She is nowhere designated as beneficiary. The action, if it lie 
at all, should be by the administrator or executor of the estate of Taylor. 

Moreover, there was no contract of insurance. What Taylor signed was 
merely an application. In 32 Corpus Juris, p. 1102, § 188, an application is 
construed in the following language: “An application for insurance is simply 
a request, proposition, or proposal for, or offer to accept, a contract or policy 
of insurance and does not become a contract of insurance unless, and until, it is 
accepted by the company; the company is at liberty to accept or reject it, and, 
before acceptance, the applicant has the right to withdraw it.” 


In 32 Corpus Juris, p. 1105, § 193, it is further stated: “To creat a binding 
contract of insurance, an acceptance by the company of an offer or application 
for insurance must be an unconditional acceptance of the offer or application 
as made; it must be made by an officer, agent, or board authorized to accept 
for the company; * * * Acceptance or approval at the home office of the com- 
pany is essential when so stipulated in the application.” 


It is important to observe that the receipt signed by Taylor required aprroval 
in the home office, not rejection. Liability would attach only on aprroval. Many 
cases sustain this contention. I need only quote one, Mutual Life Insurance Co. 
of New York v. Young, 23 Wall. (90 U. S.) 85, 106, 23 L. Ed. 152. The binding 
receipt in this case read in the usual way and was not effective until the applica- 
tion was accepted by the company. The application was for $5,000, ten payment 
life with quarterly premiums of $99.30, and the policy was to take effect froin 
June 5. The policy was issued, but the company decided to date it, for certain 
reasons, April 5 instead of June 5, as applied for. So the quarterly premium pay- 
ments were to be made on entirely different days than those specified in the appli- 
cation. As the result of the change of the date of the policy, there was a change 
in the amount of the premium. The policy was forwarded to the agent, but, before 
it was delivered to the insured, he died. The United States Supreme Court says: 

“The receipt of the 5th of June was the initial step of the parties. It reserved 
the absolute right to the Company to accept or reject the proposition which it 
contained. There was a necessary implication that, if it were accepted, the 
response and acceptance were to be by a policy, in conformity with the terms 
specified in the receipt as far as they extended, and beyond that, in the usual form 
of such instruments as issued by the Company. But it was clearly within the 
power of the Company, under the condition expressed, wholly to reject the 
application, without giving any reason or to accept the proposition with such 
modifications of the terms specified, and of the usual conditions of such policies 
as it might see fit to prescribe. The entire subject was both affirmatively and 


negatively within its choice and discretion. The acceptance was a qualified one, 
and there was none other.” 


Note the sentence, “The acceptance was a qualified one and there was none 
other.” The court goes on to say: 


“It was by a policy departing from the terms specified in the receipt in the 
particulars before mentioned, but containing as to the conditions imposed other- 
wise, nothing beyond what was usual in such cases. At this stage of the business, 
the Company was not bound according to the receipt, because it had not agreed 
to a part of the terms specified, and those terms were material and of the essence 
of the proposition. Clearly the Company never did agree to those terms. * * * 

“This court has no power to make such an agreement for it. The indispens- 
able element of the consent of one of the parties is shown not to have existed. 
The contrary appears by the policy transmitted to the agent. * * * 
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“The mutual assent, the meeting of the minds of both parties, is wanting. 
Such assent is vital to the existence of a contract.” 

It seems unnecessary to quote other authorities, though there are many, 
and it is also unnecessary to discuss the other objections of counsel for defendant. 

I am satisfied that complainant has no standing in this court, and I will 
advise a decree dismissing her bill. 


NEW YORK PLUMBERS’ SPECIALTIES CO., Inc., v. STEIN 
City Court of New York, County of Bronx. 
April 1, 1930. 
sabes 240 New York Supplement 834. 
| IP ANCE—EROCREG CRRA e tape PARTY BENEFICI- 


Creditor cannot reach proceeds, surrender value, or cash or loan value of 
debtor’s life policy, where there is third party beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


2. INSURANCE—DIVIDENDS—RIGHT OF BENEFICIARY. 
_ Beneficiary, during lifetime of insured, is not entitled to dividends consisting 
of refund to. insured of overpayment or earning of insurance premium. 
(For other cases, see Insurance, Dec. Dig. § 520.) 
3. INSURANCE—DIVIDENDS—CREDITORS. 
_ . Dividends on life policy belonging entirely to insured may be applied by 
judgment creditor for payment of judgment against insured. 
(For other cases, see Insurance, Dec. Dig. § 590.) 


In the matter of the supplementary proceedings by the New York Plumbers’ 
Specialties Company, Inc., creditor, against Philip Stein, debtor. On motion to 
vacate injunction order. 

Motion denied. 

Abraham J. Halprin, of New York City, for judgment creditor. 

Isidore Lowenbraum, of New York City, for judgment debtor. 

Evans, J 

[1-3] This motion has for its purpose the application of dividends, about to be 
received by the judgment debtor, on life insurance policies, towards payment of a 
judgment. Philip Stein received two policies on his life, from the Equitable Life 
Assurance Society, each in the sum of $25,000 on the twenty-year payment plan, on 
June 20, 1928. The beneficiary is his wife. On October 28, 1929, the policies were 
assigned to the assurance society for a loan of $925 on each policy. The premiums 
on those policies have been paid to June 20, 1930. On that day, the cash surrender 
value of each policy will be precisely the amount of the loan, so that if no further 
premiums are paid, the policies will terminate and the insured will have no equity 
in the policies, except the 1930 dividend of $246.25, which will be apportioned on 
June 20, 1930, providing the insured survives. There is no claim made that the 
creditor has the right to reach the proceeds, surrender value, or cash or loan value 
of the policies. Since there is a third party, beneficiary of these policies, that 
cannot be done. Chatham Phenix N. B. & T. Co. v. Crosney, 251 N. Y. 189, 167 
N. E. 217; In re Messinger (C. C. A.) 29 F. (2d) 158; Gershman v. Berliner, 214 
App. Div. 196, 211 N. Y. S. 881; Maurice v. Travelers’ Ins. Co., 121 Misc. Rep. 
427, 201 N. Y. S. 369. The dividends, however, are merely a refund, to the insured, 
of an original overpayment or earning of the insurance premium. It is the result 
of a sort of a partnership between the insured, and other policy holders, in the same 
insurance company. The premium paid by the ensured is much larger, where he 
shares in the dividends of the insurer, than it would be for the same insurance, 
without such a privilege. The beneficiary is not entitled to the dividend during 
the lifetime of the insured. The sole right and legal title to this money lies in the 
insured. Where there is no third party beneficiary, the receiver has been held 
entitled to the surrender value of an insurance policy of a judgment debtor. Matter 
of Rockwood & Co., Inc., v. Trop, 211 App. Div. 421, 207 N. Y. S. 507. I can see 
no distinction, in principle, between the right of a receiver to the dividends, under 
the circumstances disclosed, at bar, and the right of a receiver to the surrender 
value of the policy, under the circumstances disclosed in the Trop Case. 

Motion to vacate the injunction order denied. 
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SMITH v. HZTNA LIFE INS. CO. No. 260. 


Supreme Court of North Carolina. April 9, 1930. 
152 Southeastern Reporter 688. 

1. INSURANCE—GROUP EMPLOYEES’ DISABILITY POLICY—SUBSTI- 
TUTE RULE—INSURER’S KNOWLEDGE—JURY QUESTION. 
Whether insurer issued group employees’ disability policy and received 

premiums thereon with knowledge of union’s substitute rule Aeld for jury. 

Plaintiff testified that employees’s seniority rights were explained 

to insurer’s agent when substitute rule was discussed, that agent stated 

that insured would be entitled to benefit as long as he paid premiums, 

whether he worked but one day of ninety, as required to hold such rights, 

or not, and that insurer’s general claim agent stated that he approved 
such rights before making first indemnity payment. 
' (For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. TRIAL—MOTION TO NONSUIT—EVIDENCE SUPPORTING CAUSE OF 
ACTION—FAVORABLE CONSIDERATION. 

On motion to nonsuit, evidence tending to support cause of action must be 

considered in most favorable light for plaintiff (C. S. § 567). 

(For other cases, see Trial, § 165.) 


Appeal from Superior Court, Wake County; Daniels, Judge. 

Action by Thomas M. Smith against the AXtna Life Insurance Company. 
From a judgment of nonsuit, plaintiff appeals. 

Reversed. 

This was an action brought by plaintiff against the defendant on November 
27, 1929, in the city court of Raleigh, to recover the sum of $300 on a “group insur- 
ance policy.” In the city court plaintiff was nonsuited and appealed to the 
superior court, and was again nonsuited and appealed to this court. 

The case involved a class of insurance known as “group insurance.” The 
evidence on the part of plaintiff was to the effect that the plaintiff started to 
work for the News & Observer in September, 1920, and handled the linotype 
metal that goes in the pot, and the magazines. On August 22, 1927, he obtained 
license to practice law, but continued to work for the News & Observer. In 
April, 1928, he opened a law office in the Lawyers’ Building. He spent from 9 
o’clock in the morning until 2:30 in his law office, and went to work at 3 o’clock 
and worked from then until 11 o’clock for the News & Observer. In January, 
1929, he had his law office open for the practice of law. He worked January 
4th, 5th, 6th, and 7th, in 1929, and two days in March, the 17th and 22nd, for the News 
& Observer in June, 1929, he worked one week, from the 14th to the 21st of June. Out 
of this week’s pay the News & Observer deducted from his pay the insurance pre- 
mium, which was the method agreed upon by all the parties. The News & Obresrev 
employees are all union men, belonging to the Typographical Union. There was a sub- 
stitute rule, when he did not work, a substitute could work in his place. Mr. Harvey 
Eason was manager for the group division of defendant for North Carolina, and 
knew of this rule; so did Mr. Vick Moore, who had been manager of the News 
& Observer and who signed the application as “Soliciting Agent,” and who 
wrote the insurance for defendant. The matter was discussed with the agent 
of defendant, the question of substitute, and it was explained to the agent in 
regard to the priority rule, and the agent stated that the insurance would be good 
just the same if they were regularly employed and had a substitute. The sub- 
stitute was not protected by the policy. 

The agent of defendant company knew that any one could substitute a man 
in his place, which was done by plaintiff. The rule was to the effect that the 
employee had to work one day out of 90 to hold the seniority rights. The other 
89 days the employee could do as he pleased, just so one went and worked a day, 
but one could not work for another printing company. 

The plaintiff testified, in part: “Q. Mr. Allen asked you about the seniority 
rights. At the time the agent of the 7Etna Life Insurance Company went to the 
News & Observer Company in 1926-27, did Mr. Spears go into details and explain 
what seniority rights meant to the employees? A. Yes, and they explained as 
long as a man paid his premiums he would be entitled to his benefit regardless of 
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whether he worked but one day of ninety or not. I think Mr. Eason is the 
general claim agent of the company. I had a conversation with him prior to the 
issuance of the $25 check on June 2lst, 1929, with reference to seniority rights, 
and he approved the seniority rights down there, he stated that in Mr. Spears’ 
presence. After that they paid me the check for $25.00.” 

The policy and certificate were issued to plaintiff on July 1, 1926, and were 
in force March 28, 1929, at the time of the alleged injury and disability of plain- 
tiff. Certificate No. 26, issued July 1, 1926, to Thomas M. Smith, material pro- 
visions applicable: 

“7Etna Life Insurance Company Accident and Liability Department of Hart- 
ford, Connecticuit, has insured by a Group Policy of Disability Insurance No. 
GS-2391 certain employees of the News and Observer Publishing Co. Under 
and subject to the terms and conditions of said policy Thomas M. Smith, an em- 
ployee, when wholly and continuously disabled by sickness or accidental bodily 
injury and thereby prevented from engaging in any occupation or employment 
for wage or profit, will be paid indemnity at the rate of Twenty-five Dollars 
per week beginning with the first day of disability and continuing during dis- 
ability except that benefits will not be paid for. more than thirteen consecutive 
weeks. * * * This insurance will cease upon failure on the part of the employee 
io pay the required premium contribution to the News & Observer Publishing 
Company, or upon termination of employment except that the insurance of an em- 
ployee shall not terminate while he is disabled and entitled to benefits hereunder ; 
or upon the discontinuance of the Group Policy.” 

“7Etna Life Insurance Company Accident and Liability Department of Hart- 
ford, Connecticut (herein called the Company), hereby agrees, in receipt of due 
proof that any insured employee of News and Observer Publishing Company, of 
Raleigh, county of Wake, and State of North Carolina (herein called the em- 
ployer), is wholly and continuously disabled by accident bodily injury which does 
not arise out of and in the course of employment or by sickness, and is thereby 
prevented from engaging in any occupation or employment for wage or profit. 
To Pay to such employee a weekly indemnity in the amount determined in accord- 
ance with the insurance schedule shown on the second page of this policy for the 
period of such disability beginning with the First day thereof, but not exceeding 
Thirteen consecutive weeks. * * * Insurance on an employee shall terminate as 
of the date he ceases to make the required premium contribution toward the cost 
of the insurance, leaves the service of the Employer, is dismissed therefrom, is 
pensioned or otherwise discontinues working for said Employer. * * * The employer 
shall return to the Company the registration cards of those employees whose 
insurance has been terminated, within 31 days of the date of termination of 
such insurance.” 


In application for insurance: “What part of the premium is to be paid by 
the: employees? - All.” 


The insurance premiums have been paid to defendant company. Proof of 
claim has been made by plaintiff as required by defendant. 


The plaintiff alleges: That, on March 28, 1929, while plaintiff was in the 
employ of said News & Observer Publishing Company, and while the said insur- 
ance contract was in force and effect, the plaintiff received an accidental bodily 
injury, as a result of which the seventh vertebra of his spinal column was broken, 
his left leg badly bruised and torn, and other skin abrasions, which injuries are 
permanent, as he is informed and believes. That, as a result of the aforesaid in- 
juries, the plaintiff, on June 20, 1929, became wholly and continuously disabled 
and thereby prevented from engaging in any occupation or employment for wage 
or profit, and since said date has been unable to perform any kind of work, either 
mental or physical. That immediately after plaintiff's injuries became permanent 
and he thereby became wholly and continuously disabled, he gave the News & 
Observer Publishing Company notice of such disability, and has been ever since 
under the care of a physician. That, in compliance with his part of the contract 
of insurance the plaintiff furnished the defendant with a certificate of the at- 
tending physician, and did and performed each and every part of said contract of 
insurance incumbent upon him to do and perform. That, on the 12th day of 
July, 1929. the defendant issued and delivered to the plaintiff its check or voucher 
in the sum of $25 in settlement of the plaintiff’s indemnity, first accruing under 
the said contract of insurance. That thereafter, to wit, the 27th day of August, 
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1929, the defendant issued its check or voucher in the sum of $125, payable to 
‘the order of the plaintiff, to cover five weeks’ indemnity, and, as plaintiff is in- 
formed, believes, and alleges, mailed said check or voucher to its agent in 
Raleigh, with instructions to deliver to the plaintiff, but which, for some reason 
unknown to the plaintiff, has never been delivered. 

The prayer for judgment was for $300, amount of balance due under terms 
of the policy. 

There was evidence on the part of plaintiff to sustain these allegations. There 
was some question as to whether plaintiff was “wholly and continuously disabled by 
sickness or accidental bodily injury,” etc., under the policy and the duration. 

J. S. Manning and Walter L. Spencer, both of Raleigh, for appellant. 

Murray Allen, of Raleigh, for appellee. 

CLARKSON, J. 

[1] The defendant, at the close of the plaintiff’s evidence and at the close of 
all the evidence, made motions for judgment as in case of nonsuit. C. S. § 567. 
The court below granted defendant’s motion at the close of all the evidence, and 
in this we think there was error. 

The questions involved: (1) Was the plaintiff, at the time of the alleged 
injury or disability, an employee of the News & Observer Publishing Company, 
under what is known as the substitute rule, and did the defendant issue the 
group insurance and through its agent or agents collect the insurance premiums 
from plaintiff with knowledge of the substitute rule? (2) Did the defendant or 
its agent or agents, after the group insurance was issued, collect the premiums 
from plaintiff, and by its acts, conduct, transactions, or declarations treat the 
policy as still in force with knowledge of the substitute rule? 

It is not denied that plaintiff has paid the premiums required by defendant. 

We think the whole question depends on the fact as to whether, when de- 
fendant issued the “group insurance,” it knew of the substitute rule, or with 
knowledge of the rule received premiums, and by its acts, conduct, transactions, or 
declarations treated the policy as still in force. The certificate says: “This insur- 
ance will cease upon failure on the part of the employee to pay the required pre- 
mium contribution to the News & Observer Publishing Co.; or upon termination 
of employment except that the insurance of an employee shall not terminate while 
he is disabled and entitled to benefits hereunder; or upon the discontinuance of the 
group policy.” The policy says: “Insurance on any employee shall terminate as 
of the date he ceases to make the required premium contribution toward the 
cost of the insurance, leaves the service of the employer, is dismissed therefrom, 
1s pensioned ior otherwise discontinues working for said Employer.” 

As far as the employer, the News & Observer Publishing Company, is con- 
cerned, the evidence is plenary that it recognized the substitute rule, and under its 
terms considered plaintiff its employee. Pocther, plaintiff has never left the ser- 
vice of the employer nor been dismissed, pensioned, or otherwise discontinued 
working for said employer. It may be that this alone, under a liberal construc- 
tion of the policy, is decisive under the language of the policy, but we do not so 
decide. Poole v. Insurance Co., 188 N. C. at page 469, 125 S. E. 8; McCain v. 
Insurance Co., 190 N. C. at page 551, 130 S. E. 186. There is evidence on the 
part of plaintiff that defendant, through its agent or agents knew of and recog- 
nized this substitute rule and issued the “group insurance” and took the premium 
from defendant with full knowledge, and after issuing the policy knew of the 
substitute rule, received the premiums on the policy, and by its acts, conduct, 
transactions, or declarations treated the policy as still in force. 


In Grabbs v. Ins. Co., 125 N. C. at page 396, 34 S. E. 503, 505, it is stated: 
“We think the rule is well settled that where an insurance company, life or fire, 
issues a policy with full knowledge of existing facts, which, by its terms, would 
work a forfeiture of the policy, the insurer must be held to have waived all such 
conditions, at least to the extent of its knowledge, actual or constructive. It 
cannot be permitted to knowingly issue a worthless policy upon a valuable con- 
sideration. An implied waiver is in the nature of an estoppel in pais, which might 


well be enforced by any court of equity under such circumstances.” Gerringer v. 
Ins: Co. 133 (N.. C.-407,-45 'S.-E. 773. 


In Bullard v. Ins. Co., 189 N. C. at page 37, 38, 126 S. E. 179, 180, we find: 
“The ‘iron safe clause’ in policies of insurance is generally upheld by the courts 
as a reasonable contract limitation upon the insurer’s risk (Coggins v. Ins. 
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144. N. C. 7, 56 S. E. 506, 8 L. R. A. (N. S.) 839, 119 Am. St. Rep. 924); but if 
the company, knowing the insured has not complied with this provision, collects 
the premiums and recognizes the validity and binding force and effect of the policy 
it has issued, it should not be heard to insist upon the introduction of records, the 
keeping of which it hgs thus tacitly waived. There is a distinction between wai- 
ver and estoppel; but the waiver of forfeiture, though in the nature of an estop- 
pel, may be created by acts, conduct, or declarations insufficient to create a tech- 
nical estoppel. * * * Conditions which form a part of the contract of insurance 
at its inception may be waived by the agent of the insurer, although they are em- 
braced in the policy when it is delivered; and the local agent’s knowledge of such 
conditions is deemed to be the knowledge of his principal.” 


The principle is thus stated in Midkiff v. Ins. Co., 197 N. C. at page 143, 147 
S. E. 812, 814: “In the instant case, there was evidence tending to show that the 
local agents of the defendant company, at the time they countersigned and issued 
to the plaintiffs the policy of insurance, insuring their stock of merchandise, knew 
that plaintiffs had and kept dynamite and dynamite caps on the described premises 
as part of said stock of merchandise, and that with this knowledge they issued 
the policy. There was no evidence tending to show that the dynamite and dynamite 
caps on said premises, kept by plaintiffs as part of said stock of merchandise, at 
the date of the fire, had been added to said stock of merchandise since the issu- 
ance of the policy. The knowledge of the local agents, in this instance, was the 
knowledge of the defendant. It must be held therefore that defendant, having is- 
sued the policy, with knowledge of the presence of the dynamite and dynamite caps 
on the premises described in the policy, waived this condition, and is estopped to 
rely upon the presence of the dynamite and dynamite caps on said premises at 
the date of the fire as releasing the defendant from liability under the policy.” 

In Houck v. Ins. Co., 198 N. C. at page 305, 151 S. E. 628, 629, it is written: 
“There was evidence tending to show that at the date of the issuance of the policy, 
defendant’s agent was informed by the plaintiff N. F. Houck that he and M. V. 
Houck owned only an estate in the land for his life, and that his children owned 
the remainder in fee. This knowledge is imputed to the defendant. This evidence 
was sufficient to show a waiver by defendant of the provisions of the policy on 
which it relies’—citing authorities: Clapp v. Ins. Co., 126 N. C. 388, 35 S. E. 617; 
Strause v. Ins. Co., 128 N. C. 64, 38 S. E. 256; Gerringer v. Ins. Co., supra; Cock- 
field v. Firemen’s Ins. Co., 146 S. C. 351, 144 S. E. 71. 


The cases above cited from the decisions of this court are fully sustained by 
Mr. Cooley in his brief on Insurance (2d Ed.) vol. 5, p. 4204 et seq. Mr. Cooley 
further, at page 4272, says: “If, therefore, an insurance company, with knowledge 
of facts vitiating a policy, enters into negotiations or transactions with the in- 
sured, by which the company recognizes or treats the policy as still in force, or 
by its acts, declarations, or dealings leads the insured to regard himself as pro- 
tected by the policy, or induces him to incur trouble or expense, such acts, trans- 
actions, or declarations will operate as a waiver of the forfeiture, and estop the 
company from relying thereon as a defense to an action on the policy.” And at 
page 4290: “The weight of authority supports the proposition that an insurance 
company waives or is estopped to assert a violation of the terms of an insurance 
contract if the company, on being notified of the violation, remains silent and 
fails to object or to declare a forfeiture, or cancel or rescind the contract, within 
a reasonable time. This rule is no doubt in most cases based on the theory that 
it is a breach of good faith on the part of an insurance company to remain silent 
and inactive on notice of a breach, and to retain the unearned premiums, and so 
lead the insured to believe that his insurance contract is regarded as valid not- 
withstanding the breach.” Collins v. Farmville Ins. & Banking Co., 79 N. C. 
279, 28 Am. Rep. 322. See Mutual Protective League v. Walker, 163 Ky. 346, 173 
S. W. 802, 804; Citizens’ Nat. Life Ins. Co. v. Egner, 167 Ky. 476, 180 S. W. 778, 

[2] It is the settled rule of practice in this jurisdiction that, on a motion to 
nonsuit, the evidence which makes for the plaintiff’s claim and which tends to sup- 
port his cause of action, whether offered by the plaintiff or elicited from the de- 
fendant’s witnesses, is to be taken and considered in its most favorable light for 
the plaintiff, and he is entitled to the benefit of every reasonable intendment upon 
the evidence and every reasonable inference to be drawn therefrom. 
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We think the evidence of plaintiff was sufficient and should have been sub- 
mitted to the jury. 


Reversed. 


GRAND LODGE, K. P., OF OKLAHOMA, Pe AARON. 
No. 18521. 
Supreme Court of Oklahoma. March 4, 1930. 
286 Pacific Reporter 905. 
Syllabus by the Court. , 

1. INSURANCE—SIXTY YEAR OLD BENEFIT SOCIETY MEMBER NOT 
DELINQUENT IN PAYING DUES FOR 15 YEARS HELD EXEMPT 
FROM PAYING ENDOWMENT DUES. 

Where the constitution and by-laws of a mutual benefit society provide that 
any member who has reached the age of sixty years, and has been a member 
of the order for fifteen consecutive years during which time he has not become 
“unfinancial,” shall be exempt from the payment of dues, it is held, that under 
this provision a member who is within its terms 1s exempt from the payment 
of dues for the endowment department of the society and does not forfeit his 
policy by failing to pay such dues. 

(For other cases, see Insurance, Dec. Dig. § 731.) 


2. INSURANCE—LOCAL LODGE’S FAILURE TO SEND TO GRAND 
LODGE MEMBER’S SICK BENEFIT RETAINED TO PAY HIS GRAND 


LODGE DUES HELD NOT TO WORK FORFEITURE OF INSUR- 
ANCE. 


Where the constitution and by-laws of a mutual benefit society provides for 
the payment of sick benefits, and the lodge agrees to and does retain sick bene- 
fits due a member for the payment of dues to the grand lodge accruing to its 
endowment department, the failure of the local lodge to send such dues to the grand 
lodge when the sick benefits accrued are sufficient to pay the endowment dues, 
does not work a forfeiture of the insurance policy of the member, as under 
the circumstances the local lodge and its officers represent and are the agents 
of the grand lodge. : 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Muskogee County; E. A. Summers, Judge. 

Action by Mary Aaron against the Grand Lodge, Knights of Pythias, of 
Oklahoma, under the jurisdiction of the Knights of Pythias of North America, 


South America, Europe, Asia, Africa, and Australia, a corporation. Judgment 
for plaintiff, and defendant appeals. 


Affirmed. 


T. H. Davidson, of Muskogee, and E. T. Barbour and Shirk, Danner & 
Phelps, all of Oklahoma City, for plaintiff in error. 


S. E. Gidney and R. Emmett Stewart, both of Muskogee, for defendant in 
error. 


Reip, C. 

On the 30th day of April, 1926, the plaintiff filed her petition in the city 
court of Muskogee, and for cause of action alleged: 

“That the defendant is a fraternal benefit association duly incorporated with- 
in and under the laws of the State of Oklahoma, and as such is a domestic 
corporation doing a general lodge business within the State of Oklahoma and 
as a part of the business of said lodges and Orders conducts an Endowment 
Department under and by virtue of which it issues certain endowment policy 
contracts to its members. 

“That the plaintiff was the wife of Alfred Aaron who was in his life-time 
a member of the defendant Order and to whom the said defendant order duly 
issued its endowment policy for and in the sum of $500.00, which policy was 
matured, due and payable to the plaintiff herein as the beneficiary named in 
said policy; that the defendant has possession of said policy and copy thereof 
cannot be attached hereto, set out and made a part hereof by the plaintiff. 

“That the said Alfred Aaron died on or about March 23, 1925, and while 
a member of said Order and thereafter proof of death was duly made by plain- 
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tiff to defendant as required by law and said policy of insurance as held and 
carried by the said Alfred Aaron as a member of said Order at the time of his 
death was duly surrendered to the defendant as required by the defendant Order 
and demand for payment of said policy made by plaintiff upon defendant.” 

And she further alleged that the defendant has refused to pay the amount 
so due under said policy, and she prayed judgment therefor with interest. 

A demurrer by the defendant to this petition was overruled, and on June 
5, 1926, judgment was rendered in the city court in the amount sued for, and the 
defendant appealed to the district court. On December 16, 1926, defendant 
filed its answer which contained a general denial; admitted that Alfred Aaron, 
the insured, was at one time a member of Excelsior Lodge No. 52 at Muskogee, 
Okl., but alleged that he was “unfinancial” at the date of his death, in that he 
had not paid his dues for the quarter beginning January 1, 1925, as provided 
by the constitution and by-laws of the order, and that by reason of this fact 
the policy was not in force when he died. 

The case came on for trial on January 24, 1927, at which time the plaintiff 
over the objection of defendant was permitted to file reply to the answer. The 
reply was a denial of all new matter in defendant’s answer. 

Five special interrogatories were submitted to the jury. Each of them 
was answered for the plaintiff, and a general verdict was also returned for her. 
The defendant appealed from the judgment. 

In answering the first three interrogatories the jury found: (1) That the 
insured was more than 60 years old on January 1, 1925; (2) that he had never 
been “unfinancial” or delinquent in the payment of his dues, assessments, and 
burial tax before said date; and (3) that he had been a member of the defend- 
ant lodge for at least fifteen years before January 1, 1925. 

[1] Section 1, article 19, of the constitution and by-laws of the defendant 
lodge, provided: “That any member of Knights of Pythias who shall have been 
a member of said Order for a period of twenty years, and who has not within 
such time suffered himself to become unfinancial or any member of members 
who have reached the age of sixty years and have been a member of the Order 
for fifteen consecutive years, during which time he or they have not suffered 
themselves to become unfinancial, shall be exempt from the payment of dues.” 

There is evidence in the case showing, and without objection thereto by 
the defendant, that the insured came to Muskogee from the state of Alabama 
in the year 1906; that he was a member of this lodge in Alabama prior to his 
removal and that he transferred his membership to the Muskogee lodge in 1908; 
and that during the entire time of such membership he had never been de- 
linquent in the payment of his dues. His wife testified that they had been 
married nearly 34 years when he died; that he was quite old and had been a 
slave; he did not know his exact age, but said he was 67 years old before he 
went insane; that it was her opinion from things he told her that he was 72 years 
old when he died. 

It will be seen from the foregoing testimony that the insured had been a 
member of this order for more than 15 years prior to January 1, 1925, and during 
such time had never permitted himself to become “unfinancial.” He was there- 
fore under the constitution and by-laws of the association exempt from the 
payment of dues for the quarter during which he died. For this reason alone 
the verdict and judgment is sustained by the evidence. 

[2] The pleadings in this case present the single issue as to whether the 
insured was delinquent in any particular, or with any department of the society 
at the time he died. Any evidence upon this issue became material and ad- 
missible. 

The evidence shows, as we have said, that the insured had been a member 
of this lodge since 1906 and had never been delinquent in the payment of his 
dues or any assessments made by his lodge against him. Three or four years 
prior to his death he became sick and was thereafter unable to work. In the 
early part of 1924 he was declared insane by the proper authorities in Muskogee 
county and sent to the asylum at Norman, where he died. During his illness, 
his wife, this beneficiary and plaintiff, had been paying his obligations to the 
lodge, and about the time he was sent to Norman she gave one of the officers 
of the local lodge the amount of money necessary to pay his dues. When this 
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was presented to the lodge by the officer, by a vote of the lodge, the insured 
was declared entitled to sick benefits, and it was ordered that the amounts ac- 
cruing to him on this account be applied to the dues he owed as a member of 
the lodge. The plaintiff was advised of this action by the lodge and relied on 
it. The sick benefits he was entitled to receive were more than sufficient in 
amount to pay all these items, including the endowment fund out of which the 
policy was paid. The benefits were so applied throughout 1924, but the officers 
of the local lodge, in remitting to the Grand Lodge for the endowment depart- 
ment for the quarter beginning January 1, 1925, for the first time, failed to in- 
clude the amount due by the insured, thus creating the condition which the 
defendant claims amounted to a forfeiture of the policy. 

In determining whether there was a forfeiture we must bear in mind the 
well-established rule that such forfeitures are not favored. 

In 45 C. J. p. 111, we find the rule here applicable stated in this language: 
“A member to whom sick benefits are due is entitled to have them applied to the 
payment of dues and fines in order to prevent a default, provided such bene- 
fits have been voted on and allowed in accordance with the rules of the society” 
—And cited several cases supporting the text; one of them being the case of 
National Council Junior Order American Mechanics of United States v. Thomas, 
163 Ky. 364, 173 S. W. 813, 819, wherein it was said: “Where the charter or 
by-laws of an order such as appellant provides for the payment of sick bene- 
fits, and also provides for the suspension or expulsion of a member for non- 
payment of dues, a member is not subject to suspension for the nonpayment 
of dues where the benefits due him exceed the dues he owes, and it is the duty 
of the society to apply the benefits due the member to the payment of his dues, 
and thus pay them and prevent the forfeiture of his membership, and his con- 
tract, as such. Rogers v. Union Benevolent Society, 111 Ky. 598, 64 S. W. 444, 
23 Ky. Law Rep. 928, 55 L. R. A. 605; Citizens’ Life’ et al. v. Boyle, 139 Ky. 
1, 129 S. W. 303; Neblack on Benefit Socities, § 271.” The case of Knights of 
Pythias of North America v. Sanders, 174 Ark. 279, 295 S. W. 25, strongly sup- 
ports the foregoing rule. 

Under the facts in this case, in effect, the local lodge was in possession of 
funds belonging to the insured on January 1, 1925, in sufficient amount to pay 
his Grand Lodge Endowment dues. 

In 45 C. J. p. 109, we find this language: “The local lodges of a beneficial 
society, or the officers of such lodges to whom payment of dues and assessments 
are required to be made, are generally regarded as the agents of the central 
body as respects the collection and remission of such dues and assessments, 
notwithstanding a provision of the by-laws or contract of insurance declaring 
that local lodges or their officers shall be the agents of the members. Hence, 
payment to the local lodge of which insured is a member, or to the collecting 
officer thereof, is sufficient to avoid a forfeiture, although the money is not 
remitted to the central body, or does not reach such body within the time re- 
quired. And we seem to have followed the foregoing doctrine in these cases: 
Knights of the Maccabees of the World v. Johnson, 79 Okl. 77, 185 P. 82; Grand 
Lodge of U. B. of F. & S. M. T. v. Carroll, 73 Okl. 49, 174 P. 767. 

The facts in this case are very similar to the case of U. B. F. & S. M. T. 
Mutual Aid Association v. Nall, 116 Okl. 163, 243 P. 738, wherein this court 
held that the policy was not forfeited for nonpayment of assessments. That 
authority alone is sufficient for this case. And the law as announced by this 
court in the former case of Grand Lodge of United Brothers of Friendship 
et al. v. Carroll, 73 Okl. 49, 174 P. 767, also suggests the affirmance of this case. 

Technical defenses against these actions are not regarded with favor by 
= courts. Sovereign Camp, W. O. W., v. Pettigrew et al., 98 Okl. 138, 224 P. 
545. 

There was no material error committed by the trial court in admitting evi- 
dence; and the instructions were proper under the evidence. The case should be 
and is affirmed. 

Teehee, Eagleton, Leach, and Foster, CC., concur. 

Bennett, P. C., not participating. 

Per Curiam. 

Adopted in whole. 





Great Southern Life Ins. Co. v. Johnson 


GREAT SOUTHERN LIFE INS. CO. v. JOHNSON. 
No. 1131—5409. 
Commission of Appeals of Texas, Section B. March 26, 1930. 
25 Southwestern Reporter (2d) 1093. 

1. INSURANCE—PETITION HELD TO SHOW COMPLIANCE WITH PRO- 
VISION REQUIRING TENDER OF POLICY FOR INDORSEMENT BE- 
FORE PAYMENT OF DISABILITY. 

In action by insured on life and accident policy for annual installment payable 
for permanent and total disability, petition alleging that plaintiff had tendered 
the policy to the insurance company for indorsement, and now tendered it and 
demanded payment of the sum due, was sufficient to show compliance with re- 
quirement of policy as to tender for indorsement before payment of installment 
for disability. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


2. INSURANCE—SUFFICIENT DEMAND FOR DISABILITY INSTALL- 
MENT WAS SHOWN WHERE INSURED’S ATTORNEY WROTE IN- 
SURANCE COMPANY CONCERNING INSTALLMENT, AND COM- 
PANY IN REPLY REFUSED PAYMENT. 

Letter written by insured’s attorney to insurance company concerning annual 
installment payable for permanent and total disability constituted sufficient de- 
mand for payment, where company in answer thereto refused the payment, and 
company under such circumstances could not assert that no demand for pay- 
ment was made within requirements of policy. 

(For other cases, see Insurance, Dec. Dig. § 613.) 


3. JUDGMENT—JUDGMENT ALLOWING INSURED FIRST INSTALL- 
MENT FOR TOTAL DISABILITY HELD NOT RES JUDICATA OF 
FUTURE INSTALLMENTS, WHERE JUDGMENT WAS WITHOUT 
PREJUDICE TO RIGHTS OF EITHER PARTY IN LITIGATION CON- 
CERNING FUTURE INSTALLMENTS. 

Judgment allowing insured recovery of first annual installment payable under 
policy in case of total and permanent disability held not res judicata of issue of 
continuing disability or future installments, where judgment expressly provided 
that plaintiff was not entitled to recover judgment securing future installments, 
but that judgment was without prejudice to rights of either party in any litiga- 
tion that might be had concerning future installments. 

(For other cases, see Judgment, Dec. Dig. § 565.) 


4. INSURANCE—QUESTION OF INSURED’S TOTAL DISABILITY IN 
oe bare RECOVER INSTALLMENT UNDER LIFE POLICY IS ONE 
Where judgment in suit by insured for recovery of first installment for 

permanent disability under life policy is so limited as not to be res judicata as to 

subsequent installments, it becomes a question of fact whether in suit for the 
recovery of such subsequent installment insured was at that time totally and 
permanently disabled from performing any work for compensation or profit or 
from following gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


5. INSURANCE—REASONABLE CONSTRUCTION SHOULD BE GIVEN 

TOTAL DISABILITY CLAUSE IN LIFE POLICY. 

Clause in life policy providing for payment of annual installments to insured, 
if permanently, continuously, and wholly prevented from performing any work 
for compensation or profit, or from following any gainful occupation, should be 
reasonably construed, and will not be given such a literal interpretation as to 
relieve the insurer of all his obligations thereunder. 

(For other cases, see Insurance, Dec. Dig. § 528.) 


6. INSURANCE—POLICY REQUIRING PAYMENT FOR TOTAL DISABIL- 
ITY ORDINARILY INDEMNIFIES AGAINST LOSS OF CAPACITY TO 
WORK. 

Policy requiring payment for total disability ordinarily i is not one of indemnity 
against loss of income but against loss of soe | to work. 
(For other cases, see Insurance, Dec. Dig. § 528.) 
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7. INSURANCE—“TOTAL DISABILITY” EXISTS IF INSURED IS UN- 
ABLE TO DO ANY SUBSTANTIAL PORTION OF WORK CONNECTED 
WITH HIS OCCUPATION. 

To constitute “total disability” within provisions of life policy providing for 
payment to insured, it is not necessary that there should be absolute physical 
disability of insured to transact any kind of business pertaining to his occupa- 
tion, but such disability exists if he is unable to do any substantial portion of 
work connected therewith; total disability depending chiefly on peculiar cir- 
cumstances of each case and on the nature of the occupation or employment 
and capabilities of the person injured. 

(For other cases, see Insurance, Dec. Dig. § 528.) 


8. INSURANCE—THAT FORMER PROSPEROUS MERCHANT, DISABLED 
FROM CONTINUING BUSINESS BECAUSE OF INJURIES, IS ABLE 
TO EARN SOMETHING, DOES NOT PREVENT RECOVERY UNDER 
LIFE POLICY FOR TOTAL DISABILITY; “GAINFUL OCCUPATION.” 
Prosperous merchant with a constantly expanding business, earning large and 

increasing profits, who because of injuries received is totally disabled from con- 
tinuing that business, and becomes bankrupt, cannot be said to pursue “gainful 
occupation” within provisions of life policy allowing payment for total and per- 
manent disability by fact that he is able to earn something out of proportion to 
what he previously earned. 


(For other cases, see Insurance, Dec. Dig. § 528.) 


9. INSURANCE—WHETHER INSURED, ENGAGED IN MERCANTILE 
BUSINESS, WHO SUSTAINED LOSS OF LEG, AND THEREAFTER 
GAVE UP BUSINESS, BUT WAS ABLE TO ACT AS JUSTICE OF 
PEACE, WAS FOLLOWING GAINFUL OCCUPATION, PREVENTING 
RECOVERY AGAINST INSURER FOR TOTAL DISABILITY, HELD 
QUESTION FOR JURY. 

Whether one engaged in mercantile business at time of taking out life pol- 
icy, who was disabled from continuing business by loss of leg, and became bank- 
rupt, continued to follow “gainful occupation” by serving as justice of the peace 
of the precinct, preventing recovery under policy for installments payable annually 
in case of disability whereby insured is “permanently, continuously and wholly 
prevented from performing any work or compensation for profit or from fol- 
lowing any gainful occupation,” held for jury. 

(For other casgs, see Insurance, Dec. Dig. § 668[13].) 

10. INSURANCE—INSURED HAD BURDEN OF PROVING TOTAL DIS- 
ABILITY UNDER POLICY, WHERE JUDGMENT ALLOWING FORM- 
ER INSTALLMENT WAS NOT RES JUDICATA OF SUBSEQUENT IN- 
STALLMENTS. 

In suit by insured to recover second annual installment for permanent and 
total disability, insured had burden of proof on that issue, where judgment allow- 
ing first installment was not res judicata of subsequent installments. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by H. I. Johnson against the Great Southern Life Insurance Com- 
pany. Judgment for plaintiff was affirmed on condition of remittitur by the 
Court of Civil Appeals [13 S.W.(2d) 424], and defendant brings error. 

Reversed and rmeanded. 

See, also, 294 S. W. 675. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
plaintiff in error. 

S. G. Ragsdale, of Burkburnett, for defendant in error. 

Ryan, J. 

The Great Southern Life Insurance Company issued, on March 12, 1920, to 
H. I. Johnson, then a merchant at Burkburnett, Tex., a life and accident insurance 
policy in the sum of $20,000, payable to the wife, at his death. The policy also 
contains provisions for the company waiving annual premiums and the payment 
to the insured of one-tenth of the face of the policy, to wit, $2,000 annually for 
ten years upon satisfactory proof made by the insured of disability from dis- 
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ease or bodily injury “so that he is and will be thereby permanently, continuously 
and wholly prevented from performing any work for compensation or profit 
or from following any gainful occupation”; each installment so paid shall re- 
duce to the that extent the amount of the policy. The policy also requires the 
insured to, at any time, on the company’s demand, furnish satisfactory proof 
of the continuance of such disability. The company shall have the right and 
opportunity to examine the insured’s person, in case total disability is claimed, 
as often as it desires. 

On December 11, 1921, Johnson was injured through the accidental dis- 
charge of a shotgun, the shot striking him about four inches above the knee in 
the center of the leg. As a result of an X-ray examination, it was decided to 
amputate the leg, which was done, leaving about five inches of the stump. 
About a year and a half later, a second operation was performed, but the stump 
has never fully healed. When he obtained the policy, Johnson was engaged in 
the mercantile business at Burkburnett; the business was estimated to have been 
worth at that time $125,000. He had never followed any other vocation than 
the dry goods business, either as clerk or salesman, or in business for himself. 
After his injury, he continued in the mercantile business for some little time, 
finally having to take bankruptcy proceedings. 

After the injury, he paid the annual premiums maturing in March 1922, 
1923, and 1924, respectively; he made no further payment of premiums. 

On March 23, 1925, he filed a claim with the company for disability insist- 
ing that he was disabled to the extent specified in the policy; the company re- 
fused payment, and on March 30, 1926, he filed suit to recover the first install- 
ment of $2,000, and the difference between $1,712.40 (amount of the three pre- 
miums paid by him after his injury) and a loan of $1,250.91 which the com- 
pany had made him. He also sought to have the remaining nine installments 
of the policy paid annually by the company. 

That case was submitted to a jury on special issues, upon the answers to 
which the trial court rendered judgment against the company for the sum of 
$2,000, being 10 per cent. of the policy and $461.48, the difference between the 
amount of the premiums he paid after the injury and the amount of the loan, 
but refused to render judgment maturing the other nine installments. 

The following were the issues submitted—all answered “Yes” by the jury, 
viz. 

No. 1. Did the injury sustained by the plaintiff on or about December 11, 
1921, totally disable him? 

No. 2. Is said disability permanent? 

No. 3. Has such disability been permanent to the present time? 

No. 4. Will such disability continue for the remaining portion of plaintiff's 
life time? 

The judgment contains this further recital: “The court further finds that 
the plaintiff is not entitled to recover judgment maturing the installments of 
$2,000.00 a year maturing in the future. This judgment in respect to future 
installments is without prejudice to the rights of either of the parties hereto 
in any litigation that may be had concerning said future installments.” 

This judgment was affirmed on appeal ([Civ. App.] 294 S. W. 675), and 
afterwards paid by the company. 

The company refused to pay the next installment of $2,000 alleged to be 
due under the terms of the policy, and Johnson filed suit again the company 
therefor on November 19, 1927, together with the statutory penalty of 12 per 
cent. and reasonable attorney’s fees, which resulted, after a trial by the court 
without a jury, in a judgment rendered on January 4, 1928, against the company, 
for the installment of $2,000, with legal interest thereon from March 23, 1927, 
together with $240 penalty and $750 attorney’s fees. 

The company’s answer alleged that, since the trial of the first suit, new 
evidence exists showing conclusively that the plaintiff was not totally and per- 
manently disabled within the terms of the policy, in that since January, 1926, 
he has been and is a duly elected and acting justice of the peace, and is now 
able and does actually engage in work for compensation and profit, and follows 
a gainful occupation. Its prayer was that plaintiff take nothing, that the judg- 
ment in the first case be set aside, and he be restrained from asserting any 
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right thereunder, or any liability against it on account of said policy and from 
prosecuting any suit or suits on said policy. Said judgment was affirmed on 
appeal (13 S.W.(2d) 424) by the honorable Court of Civil Appeals for the Seventh 
Supreme Judicial District, except that a remittitur of $250 on the attorney’s fees 
was required by the court and entered by defendant in error. 

The company’s application for writ of error is based upon certain assign- 
ments of error, concretely stated as follows: 

(1) Because the policy provides that before an installment thereof, claimed 
to be due for any given year, the result of injuries compensable thereunder can 
be recovered, said policy must be returned to the company for indorsement 
thereon, and a regular demand must be made on the company for each pay- 
ment, and no recovery should be had, because the plaintiff failed to prove such 
tender and demand. 

(2) No recovery for statutory attorney’s fees and penalty should be had 
because plaintiff below did not allege a proper demand upon the company after 
the installment became due and before suit was filed, nor did he allege a con- 
tract or obligation on his part to pay a fee to the attorney. 

(3) That the former judgment of July 9, 1926, which expressly provides 
“in respect to future installments it is without prejudice to the rights of either 
of the parties in any litigation that may be had concerning said future install- 
ments,” is not res judicata that plaintiff was wholly prevented from performing 
any work for compensation or profit, or from following any gainful occupation, 
after its rendition and before any subsequent installment became due. 

(4) That there was no proof showing the plaintiff to have been, at the time 
of the second trial, permanently, continuously, and wholly prevented from per- 
forming any work for compensation or profit, except the record in the former 
suit, but. to the contrary that the proof does show that he became justice of 
the peace for one of the precincts of Wichita county, on January 1, 1927, and 
as such earned $667.25 in fees in civil cases during that year; that therefore 
he was engaged in a gainful occupation, which, under the terms of the policy, 
precluded recovery for that installment. 


Opinion. 

{1, 2] Plaintiff pleaded: “Plaintiff would further show to the court that 
said policy of insurance provides that same should be tendered to the defend- 
ant annually for the purpose of endorsement on the same, of the payments as 
they accrue and that plaintiff has so tendered said policy and here and now 
tenders said policy and demands payment of said sums due him, together with 
interest, attorney fee and penalty as provided by law and such contract, and 
that such payment be endorsed on said contract.” 


Plaintiff also pleaded: “Under provisions of said policy, and under the judg- 
ment entered by the court in said cause (meaning that of July 9, 1926), the 
defendant became obligated and bound to pay plaintiff the sum of $2,000 per 
annum, accruing on the 23rd day of March in each year from and after the 23rd 
day of March, 1926. That the payment due March 23rd, 1926, recovered in said 
judgment has been duly paid to the plaintiff, but the payment accruing on the 
23rd day of March, 1927, has not been paid and is long past due and though 
often demanded, defendant has not paid same or any part thereof to plaintiff's 
damage in the sum of $3,740.00, together with the interest as follows: $2,000.00 
principal, 12% statutory penalty of arid by reason of the failure due demand 
and $1,500.00 as attorney fee which plaintiff would show to the court is a reason- 
able and necessary expense incurred by him.” 


The only evidence on the subject was that of W. S. Ragsdale, as follows: 

“I, as representing the plaintiff, H. I. Johnson, in the case pending, some 
time subsequent to March 23, 1927, and more than thirty days before the filing 
of this suit, wrote a letter to the Great Southern Life Insurance Company about 
the $2,000.00 sued for in this suit. In response to the said letter I received a 
letter from the Great Southern Life Insurance Company in which they re- 
fused to pay. I want to account for that letter and reason why I am not offer- 
ing it. I have made diligent search for the letter received from the Great 
Southern Life Insurance Company in response to my letter and I cannot find 
it. I have not been able to find it. The letter was to the effect that they 
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were in possession of information that the plaintiff was not then totally and 
permanently disabled and that he was in fact following a gainful occupation 
and they refused to make the payment.” 

Cross-examination: 

“I cannot give you the date of that letter. My recollection is that it was 
shortly after the 23rd day of March, 1927, within a week after I wrote. I also 
got a letter from the law firm of Vinson, Elkins, Sweeton & Weems with 
reference to the same matter. My recollection is that that letter was quite 
a while after I received the letter from the company. I cannot find the letter 
from the law firm. I recall it very well though. The sum and substance was 
that the company declined to pay because its information was that the man 
was not totally and permanently disabled and whe was then, and had been during 
the year 1927, following a gainful occupation.” 

We think a sufficient tender of the policy for indorsement was made in 
plaintiff’s pleading and a sufficient “demand” for payment as contemplated by 
the policy was proved. 

Mr. Ragsdale’s testimony shows that, as plaintiff’s representative, he wrote 
the company “about the $2000.00 sued for in this suit,” and in answer thereto 
the company wrote him that it refused to pay, as did also the company’s at- 
torneys. 

What did the company refuse to pay? The only matter then under con- 
sideration was the payment of the installment in question, and the refusal to 
pay was in reply to a request or demand for such payment. 

The company is not in position to assert that no demand for payment was 
made, because it treated the letter for plaintiff’s attorney as a demand for pay- 
ment. 

The statute does not in terms provide that the demand shall state the exact 
amount, or any particular amount, claimed to be due under the policy (National 
Life Ins. Co. v. Mouton, 113 Tex. 228, 252 S. W. 1040). In Penn Mutual Life 
Ins. Co. v. Maner, 101 Tex. 553, 109 S. W. 1084, a letter from the claimant’s 
attorneys to the insuring company, notifying it that the claim had been placed 
in their hands, and calling the company’s attention to the liability for penalty 
and attorney’s fees, with request for payment “in advance of litigation,’ was 
held to be a sufficient demand within the meaning of the statute to render the 
insurer liable for the penalty and attorney’s fee on failure to pay the amount of 
the policy within the specified time. 

[3] The former judgment of July 9, 1926, ordinarily would be res judicata 
of the proposition that defendant in error was totally and permanently disabled 
were it not for this saving clause: “The court further finds that the plaintiff 
is not entitled to recover judgment maturing installments of $2,000.00 a year 
maturing in the future. This judgment in respect to future installments is 
without prejudice to the rights of either of the parties hereto in any litigation 
that may be had concerning said future installments.” 

In the former suit plaintiff sought to have all the installments matured and 
to recover a judgment for the full sum of $20,000. The court allowed a recovery 
for only the one installment of $2,000, and denied any recovery for the others. 
If the former judgment is res judicata, then it might be plausibly argued that 
there can be no recovery in this suit, because, the court having held against 
him as to all except $2,000, plaintiff is barred and cannot now relitigate the 
question as to the remaining installments. It is by virtue of the saving clause 
in that judgment and on the theory that said judgment therefore is not res 
judicata as to future installments that plaintiff can maintain this suit. 

The reservation or saving clause is very broad, and reserves all their rights 
to all the parties, which necessarily means that, if Mr. Johnson should, during 
any installment period, so recover in physical condition as not to be totally 
disabled within the meaning of the policy, the company would not be obligated 
to pay him during the period he is so recovered. It is conceivable that, although 
when the case was tried the jury correctly found him totally disabled, at that 
time, but afterwards he might recover either wholly or to such an extent as not 
to be totally disabled, such a future situation must have been contemplated by 
the trial court when that particular reservation was included in the judgment. 

Defendant in error refers us to §. W. Surety Co. v. Curtis (Tex. Civ. App.) 
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200 S. W. 1162; Southern Surety Co. v. Lucero (Tex. Civ. App.) 218 S. W. 
68, 69; and N. Y. Life Ins. Co. v. English, 96 Tex. 268, 72 S. W. 58, as supporting 
the proposition that the former judgment is res judicata of the company’s lia- 
bility on the question of total disability because that was actually and directly 
in issue. In said cases it was sought to recover, not only the matured install- 
ments, but also those becoming due in the future.. It was held in all of them 
that no judgment should be rendered for the unmatured installments. 

But in the Curtis and Lucero Cases the reserving clauses were “without 
prejudice to the right of the beneficiary to sue for and recover such installments 
as they mature,” and “without prejudice to the right of appellee to sue for and 
recover such installments of weekly payments and interest as they mature”— 
clearly different from, and more restrictive than, the reservation here, which 
clearly comprehends all future installments and all rights of either party in any 
litigation concerning them. 

In the English Case there was no reservation in the judgment of future 
rights. The judgment below was for $3,000, the full amount of the policy, in- 
cluding installments not yet matured; the Court of Civil Appeals (70 S. W. 
440) reversed said judgment, and rendered one in favor of Mrs. English against 
the insurance company for $3,000, with execution for the first installment of 
$300 and 6 per cent. interest, 12 per cent. damages and 10 per cent. attorney’s 
fee upon that amount, and directed that, at the end of each year thereafter, 
execution should issue in favor of the plaintiff against the company for the 
annual installment of $300, with interest from that date. The Supreme Court 
held that a contract for the payment of money will not support an action until 
it becomes due and payable according to its terms, and therefore it was error 
to render judgment for the full amount or to give judgment authorizing execu- 
tion for each future installment as it should fall due. The Supreme Court 
further held that the liability of the insurance company, so far as put in tssue by 
the pleading, would have been determined as to the whole policy if the suit had 
been instituted for one installment only. 

So, here, the company’s liability would have been determined as to the 
whole policy were it not for the reservation to the parties of all their rights 
in any litigation concerning future installments. Hermann v. Allen, 103 Tex. 
383, 128 S. W. 115; Winter Garden L. Co. v. Zavalla D. C. District (Tex. Civ. 
App. 5 $.W.(2d) 606, 609. 

[4] The former judgment therefore not being res judicata as to any sub- 
sequent installment because it is expressly excluded therefrom, it becomes a 
question of fact whether in a suit for the recovery of such subsequent install- 
ment the insured was at that time “permanently, continuously and wholly pre- 
vented from performing any work for compensation or profit or from following 
any gainful occupation.” 

[5] As said in Hefner v. Fidelity & Casualty Co., 110 Tex. 606, 160 S. W. 
330, 334, 222 S. W. 966, such a clause in the policy should be reasonably con- 
strued; a literal construction “would require a complete loss of all physical 
power and mental capacity—in fact, it would scarcely happen that one could 
live and bring himself within the literal language of the contract.” While the 
policy in Commonwealth Bonding & Casualty Co. vy. Bryant (Tex. Sup.) 240 
S. W. 893, limited the character of disability to the performance of any and 
every kind of duty pertaining to his occupation, and here the policy is more compre- 
hensive in that, “if any work may be performed for compensation or profit, or 
any gainful occupation may be followed,” recovery is precluded, the rule an- 
nounced by Judge Greenwood in that case applies here, viz.: “The court will not 
give such a literal interpretation to the language of this contract * * * as to 
practically relieve the insurer of all obligations thereunder. Such would be the 
effect of a decision discharging plaintiff in error from all liability if defendant 
in error, after his injury, could do anything required of him as a railroad conduc- 
tor.” 

{6, 7] A policy requiring payment for total disability ordinarily is not one 
of indemnity against loss of income but against loss of capacity to work. 6 
Cooley’s Briefs on Insurance (2d Ed.) 5536. “Total disability” is necessarily 
a relative matter, and must depend chiefly on the peculiar circumstances of 
each case and on the nature of the occupation or employment and the capabilities 
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of the person injured. It does not mean absolute physical disability of the 
insured to transact any kind of business pertaining to his occupation, but exists 
if he is unable to do any substantial portion of the work connected therewith. 
Id. 5539. 

[8] The term “gainful occcupation” is likewise a relative one; the insured’s 
occupation and earning capacity at the time the policy issued was in contempla- 
tion of the parties—what would be a “gainful occupation” for one may not be 
such for another. A prosperous merchant with a constantly expanding business, 
earning large and continually increasing profits, who because of injuries re- 
ceived is totally disabled from continuing that business, and it becomes bank- 
rupt as a result, certainly cannot be said to pursue a “gainful occupation,” com- 
pared to the other, if he is fortunate enough to earn something though out 
of all proportion to what he had previously earned. Thus in Supreme Council 
v. Grove, 176 Ind. 356, 96 N. E. 159, 36 L. R. A. (N. S.) 913, the Indiana Supreme 
Court held that an insured whose income was a pension, who had no property, and 
who was disabled from labor at his trade, was entitled to recover because of 
total disability from attending to his business or gaining a livelihood. 

[9] The fact that defendant in error was elected justice of the peace of 
his precinct and is acting as such is not of itself conclusive that he is following 
such a “gainful occupation” as relieves the company, nor that he is not per- 
manently and totally disabled within the terms of the policy. These are ques- 
tions for the jury or trial court. 

[10] As stated above, the first judgment, because of its express terms, being 
without prejudice to the rights of either party in any litigation, that may be 
had concerning future installments, is not conclusive evidence of Johnson’s 
right to recover them, and he has the burden of proof to show the facts en- 
titling him to a recovery, independently of such judgment; he failed to do this, 
and we therefore recommend that the judgments of the Court of Civil Appeals 


and of the district court be reversed, and the cause remanded to the district 
court for another trial. 


Cureton, C. J. 


The judgments of the district court and Court of Civil Appeals are both 
reversed, and cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 
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FIRE 


NATIONAL FIRE INS. CO. OF HARTFORD v. THOMPSON, 

Superintendent of Insurance ——— of the State of Missouri, et al. 

o. 104. 
Argued Jan. 16, 1930. 
Decided April 14, 1930. 
: 50 Supreme Court Reporter 288. 
1. INSURANCE—FIRE INSURANCE—RATES—STIPULATION. 

Stipulation in prior suit to enjoin enforcement of order reducing fire insurance 
rates, applied to subsequent rate reduction, where original reduction order had been 
revoked (Rev. St. Mo. 1919, § 6283). 

The stipulation called for dismissal of the pending suit and a dissolution of 
the restraining order, and provided that the superintendent of insurance might 
call a hearing to investigate the necessity for rate reduction, and make findings 
at such hearing, and that an order might be based thereon reducing rates applicable 
to all classes of risks, and that, if dissatisfied, the insurance companies could 
proceed to secure review in circuit court of county. Authority to superintendent 
of insurance to reduce fire insurance rates is given by Rev. St. Mo. 1919, § 6283, 
where result of earnings of stock fire insurance companies for five years next 
proceeding investigation shows more than a reasonable aggregate profit. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. INSURANCE—FIRE INSURANCE—RATES—STIPULATION. 


Stipulation that, on reduction of fire rates, insurance companies could, pending 
litigation, collect rates formerly in force on giving bond to refund excess premiums, 
constituted promise to return excess charges (Rev. St. Mo. 1919, §§ 6283, 6284). 

The stipulation and order entered in pursuance thereof constituted the only 
basis of the right of the insurance companies to continue to collect higher premi- 
ums according to rates formerly in force, since Rev. St. Mo. 1919, § 6284, provides 
that, on review by the courts of the orders of the superintendent, insurers shall 
not charge any rate in excess of that fixed by the superintendent. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


4. INSURANCE—FIRE INSURANCE—RATES—STIPULATION—FINDING. 
Failure of superintendent to make specified findings on reducing fire rates 
did not relieve insurance companies from obligation under stipulation requiring 
such findings, where companies failed to furnish information as agreed (Rev. St. 
Mo. 1919, § 6283). 
(For other cases, see Insurance, Dec. Dig. § 10.) 


6. INSURANCE—INTERLOCUTORY ORDER—FIRE INSURANCE—RE- 

DUCED RATE—STIPULATION. 

Refusal of interlocutory injunction to restrain enforcement of order reducing 
fire rates, until insurance companies should comply with stipulation requiring 
— of excess premiums collected, held justified (Rev. St. Mo. 1919, §§ 6283, 

The order of the superintendent, reducing fire insurance rates, was finally sus- 
tained by the court of last resort. By virtue of the stipulation, the insurance com- 
panies pending the final determination of the litigation were able to collect the 
higher rates in force prior to the reduction order. The present suit was brought 
to have Rev. St. Mo. 1919, § 6283, adjudged invalid and to restrain the enforce} 
ment of the reduction order of the state superintendent of insurance on the ground 
that the statute and order were repugnant to the due process and equal protection 
clauses of Const. U. S. Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


7. INSURANCE—FIRE INSURANCE—RATES—REDUCTION—CLASSES. 
Fire insurance rate reduction took effect immediately, where parties agreed 
by prior stipulation that reduction should apply to all classes alike (Rev. St. Mo. 
1919, § 6283). 
The insurance companies sought to avoid repayment to policyholders of excess 
premiums collected on the ground that the reduction did not take effect until the 
superintendent designated classes of risk to which reduction should be applied 
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as provided by Rev. St. Mo. 1919, § 6283. That the reduction order was intended 
to take effect immediately was indicated by the promise of the insurance companies 
to refund, the bringing of the suit to review the reduction, and the giving of a 
bond to protect policyholders. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


8. ae” AND ERROR—DISCRETION—INTERLOCUTORY INJUNC- 


Decree denying interlocutory injunction will not be reversed, unless contrary 
to rule of equity or improvident. 


(For other cases, see Appeal and Error, § 954[2].) 


Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri. 


Suit by the National Fire Insurance Company of Hartford against Joseph B. 
Thompson, Superintendent of the Insurance Department of State of Missouri, and 
others. Plaintiff's application for an interlocutory injunction was denied, without 
— = renewal on condition specified [34 F. (2d) 185], and plaintiff appeals. 

Affirmed. 

_ Messrs. Robert J. Folonie, of Chicago, Ill, William S. Hogsett, of Kansas 
City Mo., and John L. Leahy, for appellant. 

Messrs. Floyd E. Jacobs and John T. Barker, both of Kansas City, Mo., 
for appellees. 

Mr. Justice Butler delivered the opinion of the Court. 

This is one of 155 suits brought by stock insurance companies to have section 
6283, Revised Statutes of Missouri 1919, adjudged invalid and to restrain the 
enforcement of an order of the state superintendent of insurance promulgated 
October 9, 1922, on the ground that the section and order are repugnant to the 
due process and equal protection clauses of the Fourteenth Amendment. In each 
case there was an application to a court of three judges for an interlocutory 
injunction. 28 U. S. C. § 380 (28 USCA § 380). It was denied, without prejudice 
to renewal upon condition specified, in 114 cases, of which this is one, and it was 
granted in 41 cases. A=tna Ins. Co. v. Hyde (D. C.) 34 F. (2d) 185. This is an 


go te the denial of plaintiff's application. 28 U. S. C. § 345(3), 28 USCA 


Section 6283 provides: 


“The superintendent of insurance * * * is hereby empowered to investigate the 
necessity for a reduction of rates, and, if, upon such investigation, it appears that 
the result of the earnings in this state of the stock fire insurance companies for 
five years next preceeding such investigation shows there has been an aggregate 
profit therein in excess of what is reasonable, he shall order such reduction of 
rates as shall be necessary to limit the aggregate collections * * * to not more 
than a reasonable profit. Any reduction ordered * * * shall be applied, subject 
to his approval: Provided, that the superintendent of insurance shall designate 
the class or classes to which the reduction shall be applied if the companies do 
not, within thirty days from the order of reduction, submit a class or classes 
which meet his approval. * * *” 

Section 6284 provides that the orders of the superintendent shall be reviewable 
by the courts, that upon such review the entire matter shall be determined de novo, 
and that, while it is pending, insurers shall not charge any rate in excess of that 
fixed by the superintendent. 

January 5, 1922, the superintendent had directed that rates on all fire, lightning, 
hail, and windstorm insurance be reduced 15 per cent. The plaintiff and other 
stock insurance companies doing business in Missouri brought a joint suit in the 
circuit court of Cole county to enjoin the enforcement of that order. Temporary 
restraint was granted. The attorneys for the respective parties entered into a 
stipulation reciting that the superintendent had revoked the rate order and agreeing 
that there be entered of record in the case an order in substance as follows: 

The case is dismissed and the restraining order dissolved. 

The superintendent may call a hearing to investigate the necessity for a rate 
reduction; the companies will produce evidence required by him or that they may 
see fit to present; at the conclusion of the hearing he will make findings of fact 
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and announce his determination thereon, and he shall also make certain specified 
findings. 


If, based on such findings and determination, an order be made reducing rates, 
it will apply alike to all classes of risks, and if dissatisfied, the companies will 
proceed to secure a review of the order in the circuit court of Cole county. 


No injunction to restrain the reduction shall be applied for; but, pending 
such review and until final determination of the case, the rates in force prior to 
the making of the order will be collected by the companies and they will “give 
bond, conditioned and in such amount as the court may direct, to refund to the 
assured any excess of premiums collected by them if such order * * * be finally 
sustained by decree or judgment of a court of last resort.” 


The question of the constitutionality of sections 6283 and 6284 will not be 
raised nor will the legality of the hearing provided for be questioned. 


October 9, 1922, the superintendent made the order that is the subject of this 
suit. It directed that, effective November 15, rates be reduced 10 per cent. No- 
vember 10 plaintiff and other companies brought the matter before the court 
named in the stipulation for review. Upon the requirement of the court they 
executed a bond for the use of those to whom insurance policies mrght be issued 
by them prior to final decree. That court held the rates confiscatory and set 
aside the order. Its judgment was reversed in the state Supreme Court. A®tna 
Ins. Co. v. Hyde, 315 Mo. 113, 285 S. W. 65. The case was brought here and 
January 3, 1928, was dismissed on the ground that no federal question was pre- 


— Etna Insurance Co. v. Hyde, 275 U. S. 440, 48 S. Ct. 174, 72 L. Ed. 
357. 


February 1, 1928, the superintendent designated the classes of risks to which 
the reduction should be applied, and thereupon this suit was commenced. ‘The 
District Court found the stipulation valid and that under it plaintiff, and other 
companies in whose behalf it was made, had collected rates in excess of those 
prescribed and had failed to refund. On that ground the court denied plaintiff’s 
application, but without prejudice to renewal after repayment. 


{1] Plaintiff contends that the stipulation made in the earlier case by the 
attorneys for all the companies cannot operate against it in this case. The stipu- 
lation shows that when it was made another rate reduction was contemplated. 
All its provisions, except the one dismissing the review then pending, relate to 
procedure to be followed in making the reduction and for review. In lieu of the 
rule that during the pendency of the review insurers should not charge any rate 
in excess of those fixed by the superintendent (section 6284), it was arranged 
that the rates existing prior to the order should continue to be charged until 
final determination of the case. The companies were to give a bond to be fixed 
by the court to secure refund should the reduction finally be sustained. It is clear 
that the stipulation was intended to apply to the subsequent order and to any 
review of it. 

[2] But plaintiff insists that the stipulation contains no promise to refund. 
The pertinent language is quoted above. The stipulation and order constituted 
the only basis of the companies’ right to continue to collect the higher premiums. 
When read having regard to the circumstances and context, the quoted language 
reasonably may be construed to be a promise by each company to return to its 
policyholders the excess charges paid by them pending final determination of the 
validity of the reduction. 

[3, 4] Plaintiff claims that the superintendent failed to make the specified 
findings, and so relieved it from any obligation under the stipulation. An affidavit 
filed in support of its motion for temporary injunction states that the superin- 
tendent did not make these findings. The order is not in the record. The plaintiff 
failed to present the findings that were made. There is no showing that the 
companies produced the information called for by the superintendent or that he 
was not lawfully excused from making such findings. We may notice the record 
of that case in this court. A&tna Ins. Co. v. Hyde, 275 U. S. 440, 48 S. Ct. 
174, 72 L. Ed. 357. The order is there fully set forth. It states that the com- 
panies refused to furnish the superintendent the necessary facts, and that accord- 
ingly such findings could not be made. Clearly plaintiff's showing is not sufficient 
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to require the court to find that the superintendent was not excused by the com- 
panies’ refusal to furnish information as agreed. 

Plaintiff contends that the collection of the higher rates was not made pur- 
suant to the stipulation. It does not appear whether, in addition to prescribing 
the bond, the court authorized the collection of higher premiums until final deter- 
mination of the validity of the reduction.. The stipulation was sufficient to support 
such an order, and there is nothing in the record to require a finding that one 
was not made. See State ex rel. Hyde v. Westhues, 316 Mo. 457, 466, 290 S. 
W. 443. In view of the requirement of section 6284 that, pending review, insurers 
shall not charge more than the reduced rates, and in the absence of any other 
disclosed authority to continue to exact the higher premiums, it is right to attribute 
the excess charges to the promise to refund. 

[5, 6] Plaintiff lays much emphasis upon the fact that it will suffer irreparable 
loss if compelled to apply the lower rates during the litigation and the order is 
finally held unlawful, whereas, if the temporary injunction be granted, policyholders 
may be protected by an appropriate provision in the decree. Ohio Oil Co. v. 
Conway, 279 U. S. 813, 815, 49 S. Ct. 256, 73 L. Ed. 972. But in respect of 
plaintiff’s right to have a temporary injunction, its position is not as good as 
it would have been if this suit had been brought when the rate order was passed. 
As against the joint attack the reduction has been sustained by the court of last 
resort. Plaintiff has not repaid the policyholders. It now assails the statute 
as well as the order, and seeks again to prevent the taking effect of the pre- 
scribed rates. The retention of the higher premiums that it obtained by means 
of the stipulation and the denial of its promise to refund are facts properly to 
be considered. Courts of equity frequently decline to interfere on behalf of a 
complainant whose attitude is unconscientious in respect of the matter concerning 
which it seeks relief. Deweese v. Reinhard, 165 U. S. 386, 390, 17 S. Ct. 340, 
41 L. Ed. 757. While the rule which plaintiff invokes is one of general applica- 
tion, it cannot be said that the lower court erred in withholding relief until plain- 
tiff makes good its promise to refund. 

[7] Plaintiff contends that, as the companies failed to submit, and the super- 
intendent, until February 1, 1928, did not designate the classes to which the reduc- 
tion should be applied (section 6283), the 1ower rates did not take effect until 
that time. But by the stipulation the parties agreed that such order should apply 
to all classes alike. That was a sufficient designation in advance. And the promise 
to refund, the bringing of the suit to review the reduction, and the giving of 
the bond all support the view that, as to the companies making the stipulation, 
the rate reduction was then consummated. The court’s imposition of the condition 
that excess premiums collected from November 15, 1922, be repaid is not without 
adequate support. 

[8] A decree of the District Court denying an interlocutory injunction will 
not be reversed, unless shown to be contrary to some rule of equity or the result 
of an improvident exercise of judicial discretion. Meccano, Ltd., v. John Wana- 
maker, 253 U. S. 136, 141, 40 S. Ct. 463, 64 L. Ed. 822; Chicago Great Western 
Ry. v. Kendall, 266 U. S. 94, 100, 45 S. Ct. 55, 69 L. Ed. 183. Applytng that 
rule, we find no adequate ground for reversal. 

Decree affirmed. 


ROBINSON et al. v. WADE. 


5 Div. 24. 
Supreme Court of Alabama. 
Jan. 16, 1930. 
Rehearing Denied April 3, 1930. 
127 Southern Reporter 170. 
1. INSURANCE—VENDOR AND PURCHASER EACH HAD INSURABLE 
INTEREST IN HOUSE AND LOT. 
Vendor and purchaser of house and lot each had insurable interest tn property. 
(For other cases, see Insurance, Dec Dig. § 115[6]) 
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2. INSURANCE—WHERE CONTRACT PROVIDED VENDOR SHOULD 
PROCURE INSURANCE, ADDING COST TO PURCHASE PRICE, 
DUTY WAS ON VENDOR TO COLLECT INSURANCE UNDER 
POLICY TAKEN IN HIS NAME CONTAINING STIPULATION HE 
WAS SOLE OWNER. 

Where contract for sale of house and lot provided that vendor should procure 
fire insurance and add cost thereof to purchase price, duty was on vendor to collect 
insurance where policy was in vendor’s name only, and liability on policy was denied 
because of stipulation that vendor was sole owner of property, and that in event 
of interest in any one else policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 104). 


Appeal from Circuit Court, Chilton County; George F. Smoot, Judge. 

Bill for specific performance of a contract by C. W. Wade against W. C. 
Robinson and Geneva Robinson. From a decree for complainant respondents 
appeal. 

Affirmed. 

See, also, 216 Ala. 383, 113 So. 246. 

Steiner, Crum & Weil, of Montgomery, and Grady Reynolds, of Clanton for 
appellants. 

J. Osmond Middleton, of Clanton, and Hill, Hill, Whiting Thomas & Rives of 
Montgomery, for appellee. 

GARDNER, J. 

The appeal is from a final decree in favor of appellee against appellants for 
specific performance of a contract of purchase of a house and lot in Clanton, Ala. 
The equity of the amended bill was upheld on former appeal. Wade v. Robinson, 
216 Ala. 383, 113 So. 246, and the question here presented is largely one of fact. 
A reference to the former opinion will disclose that under the terms of the con- 
tract it was contemplated that insurance would be procured on the property for 
the protection of both parties thereto, Wade the purchaser, and Robinson the 
seller, as his interest might appear, and that Robinson was authorized to procure 
the insurance and add the cost thereof to the purchase price. On May 15, 1923, 
insurance was procured by Robinson in the sum of fifteen hundred dollars, and 
the premium therefor was paid by Wade to the register in accordance with the 
decree of the court rendered in a previous litigation arising from this purchase 
transaction. Robinson v. Wade, 212 Ala. 698, 103 So. 920. 

[1] We will enter into no detailed discussion of the evidence. Upon the ques- 
tion as to whether or not the above noted insurance was in fact procured under 
the terms of the contract, the evidence is in dispute. Each of the parties had an 
insurable interest in the property. 26 C. J. 31, 32. The evidence of Wade and 
his wife is clear and emphatic, however, to the effect that the fifteen hundred 
dollars was procured by Robinson pursuant to this agreement;! it also being under- 
stood that the premium therefor was to be charged to Wade. 


[2] We have not overlooked defendant’s denial and complainant’s previous tes- 
timony in connection with conversation with defendant’s father, now deceased. 
But, viewed in the light of all the facts and circumstances here appearing, we are 
persuaded complainant’s theory is the correct one, and that the insurance was pur- 
suant to the contract. In procuring such insurance the court held on former ap- 
peal that Robinson owed to Wade the exercise of due care that his interest be pro- 
tected, and must be held responsible for any loss to him by reason of a breach of 
such duty. The policy was in Robinson’s name only. The insurance has not been 
paid, and the evidence indicates liability is denied because of the stipulation that 
Robinson was the sole owner of the property, and in the event of interest in any 
one else, the policy should be void. Defendant insists the agent knew of the con- 
tract with complainant, but the language of the policy discloses that he failed to 
measure up to the standard of due care in procuring a valid contract of insurance, 
so far as his duties to complainant are concerned. If by reason of extraneous 
proof collection of the policy could be had (a matter not here to be considered), 
then the duty to act rested upon defendant, for the contract looked to complain- 
ant’s protection in a substantial and practical manner—indemnity against loss in 
the event of fire. The building, aside from complainants’ improvements, had an 
agreed valuation of two thousand dollars. Complainant placed improvements 
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thereon of equal value, and procured insurance to protect the same, a policy of 
one thousand dollars, and collected six hundred dollars in settlement. This policy 
was taken out several months after the contract, and, so far as here appears, 
defendant knew nothing of its existence prior to the loss. We think it c early 
appears this policy was in no manner connected with the contract, and its issu- 
ance is without any bearing upon the case. 

[3, 4] The failure of proof as to specific declination of defendant to execute 
title affects only the question of cost. Eason v. Roe, 185 Ala. 71, 64 So. 55; As- 
hurst v. Peck, 101 Ala. 499, 14 So. 541; Forrester v. Granberry, 211 Ala. 402, 100 
So. 551. 

That complainant’s rights have been bitterly contested all the way is to be 
noted from the two decisions hereinabove cited, as well as the present litigation, 
and a former declination to execute title could add nothing to the continuous and 
emphatic refusal as therein disclosed. This is not a case for imposition of cost 
upon complainant. 

We find no error. Let the decree be affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, J., concur. 


GREAT AMERICAN INS. CO. v. PEARSON. 6 Div. 517. 
Supreme Court of Alabama. March 27, 1930. 
127 Southern Reporter 233 
3. INSURANCE—COMPLAINT ALLEGING FIRE POLICY COVERED 

“STORE FURNITURE AND FIXTURES” COVERED REFRIGERATOR, 

MEAT BOX, SAUSAGE GRINDER, AND SCALES. 

In action on fire insurance policy, complaint alleging that insurance covered 
“stock of merchandise, store furniture, and fixtures” held sufficient to cover meat 
market fixtures such as refrigerator, meat box, sausage grinder, scales, etc. 

(For other cases, see Insurance, Dec. Dig. § 632.) 


Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 

Action on a policy of fire insurance by Lillie V. Pearson against the Great 
American Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Foster, Rice & Foster, of Tuscaloosa, and Coleman, Coleman; Spatn & Stew- 
tt; of Birmingham, for appellant. 

T. B. Ward and J. M. Ward both of Tuscaloosa, for appellee. 

Foster, J. 

[1] Appellee has moved to dismiss the appeal in this case because an appeal 
bond was not filed within the time allowed by law. The judgment on motion for 
new trial was dated September 3, 1928. Appellant had six months thereafter to 
file bond for appeal. The record shows that on motion of appellant the court 
found and adjudged that an appeal bond was filed on October 10, 1928, but was 
lost, and allowed a bond of that date substituted for the lost one. The record 
shows the proceedings upon the motion to substitute the lost bond with a bill of 
exceptions by appellee pertaining to that hearing. But there is no cross-appeal nor 
cross-assignment of errors by appellee based upon the propriety of the order of 
the court granting the motion or on any ruling during the bearing of it. Section 
6091, Code. We cannot, therefore, consider the ruling of the court on the motion 
nor the sufficiency of the evidence offered on the hearing. The record as substitut- 
e shows that the appeal was taken and bond filed within the time required by 
aw. 

[2] Appellee has moved to dismiss the appeal and to strike the transcript be- 
cause it was not filed in sixty days after the bill of exceptions was signed under 
section 6107, Code. The record shows that appellant’s bill of exceptions was signed 
January 29, 1929. On May 17, 1929, appellant filed a motion to substitute the lost 
appeal bond. If the appeal bond was filed, but lost within the sixty days, and the 
circuit court so adjudged, that was sufficient reason for not filing the transcript 
until it should be substituted. On May 25, 1929, the court ordered the bond substi- 
tuted. On June 14, 1929, the court signed appellee’s bill of exceptions on the hear- 
ing of that motion. This state of the record, we think, shows a good and sufficient 
reason for not filing the transcript within sixty days after January 29, 1929, the 
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date when appellant’s bill of exceptions was signed. No motion for affirmance 
under section 6103, Code, was made by appellee. We cannot, therefore sustain the 
motion to strike the transcript. 

This is an action on a fire insurance policy. The defense was that the fire was 
the willful act of plaintiff's manager or alter ego, her husband, who had charge of 
the business. 

[3] The first contention of appellant is that the policy of insurance did not 
cover the meat market fixtures, such as the refrigerator, meat box, sausage grinder; 
scales, etc. The policy is not set out in the record. The argument, therefore, 
which appellant makes to sustain his conclusion, is that the complaint claims that 
the insurance covered a “stock of merchandise, store furniture and fixtures,” and 
that those averments should not be interpreted to include the items mentioned. We 
cannot say that such allegations of the complaint were not of that general nature 
as to include meat market fixtures and furniture as well as such articles generally 
used in connection with stocks of general merchandise. They were certainly “store 
furniture and fixtures,’ as commonly understood, and those are the words used in 
the complaint. 

[4] Appellant also contends that the proof shows that until the day before the 
fire the items of meat market furniture and equipment were used in the back part 
of appellee’s store by another person who owned and conducted such an enterprise. 
Just what connection plaintiff had in this meat business, if any, when the policy 
was issued, is not disclosed. It is claimed that the evidence shows that appellee 
acquired this business, including the furniture and fixtures, the day before the fire, 
and that therefore they are not within the protection of the policy. Appellant re- 
lies upon the authority of the cases which hold that, unless the policy so provides, 
items of that nature, subsequently added to a mercantile business of a different 
character than that conducted by the insured and contemplated by the insurer as 
shown by the policy, are not included in the insurance. 26 C. J. 90; Moriarty v. 
United States Fire Ins. Co., 19 Tex. Civ. App. 669, 49 S. W. 132; Emery & Co. 
v. Am. Ins. Co., 177 Iowa, 4, 158 N. W. 748; Manchester Fire Assur. Co. v. Feibel- 
man, 118 Ala. 308, 23 So. 759. The principle may be sound, and the evidence may 
have the tendency as appellant contends, but the policy is not before the court, and 
therefore we are not justified in holding, in order to reverse the judgment, that it 
does not sufficiently include such after-acquired property. 

[5, 6] It also seems clear that, if the policy were in evidence, and did not 
include the property mentioned, the question is not sufficiently presented for review. 
The only manner in which it is raised as shown by the assignments of error is by 
an objection to the value of such items of property, on the ground that the evi- 
dence is “illegal, irrelevant and incompetent.” The objection does not direct the 
attention of the court to the fact that the property: is not embraced in the coverage 
of the policy, and it does not appear that the attention of the court was in any 
manner directed to this contention. The objection is only general in nature, and 
the court will not be reversed in its ruling, when the objection now urged is specific 
and is not merely general. Bufford v. Little, 159 Ala. 300, 48 So. 697; Dixie In- 
dustrial Co. v. Bank, 207 Ala. 293, 92 So. 786; Fulton B. & C. Mills v. Leder Oil 
Co., 207 Ala. 350, 92 So. 613. 

There is no eighth assignment of error indorsed on the transcript, though it 
is argued in brief. 

The other assignments of error argued in brief relate to rulings which are of 
such nature as to be obviously of no prejudice to appellant. They consist, for the 
most part, of objections to questions by appellee on cross-examination of appel- 
lant’s witnesses. They related to matters in permitting which the court did not 
allow counsel to go beyond his right of proper cross-examination—“thorough and 
sifting.” Section 7731, Code. 

[7] The notes made by the grand jury in its investigation of the fire offered 
in evidence are not set out, and, if they were, they do not appear to be competent 
upon any principle of law. 


Finding no reversible error, the judgment of the circuit court is affirmed. 
Affirmed. 


Anderson, C. J., and Gardner and Bouldin, JJ., concur. 
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NATIONAL UNION FIRE INS. CO. v. HALL 
Court of Appeals of Kentucky. March 7, 1930. 
25 Southwestern Reporter (2d) 738. 

1. INSURANCE—FAILURE TO FURNISH PROOF OF LOSS WITHIN 
TIME REQUIRED BY FIRE POLICY HELD NO DEFENSE TO AC- 
TION THEREON AFTER PROOF WAS FURNISHED. 

Insured’s failure to furnish proof of loss within 60 days, as required by fire 
policy not providing for forfeiture in such case, was no defense to action brought 
thereon after proof was furnished, if notice and proof were furnished within rea- 
sonable time after fire. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANC«—PETITION HELD TO ALLEGE FACTS EXCUSING 
FAILURE TO FURNISH PROOFS OF LOSS WITHIN TIME RE- 
QUIRED BY FIRE POLICY SUED ON. 

In action on fire insurance policy, petition alleging that plaintiff promptly noti- 
fied defendant’s agent of loss, that agent repeatedly promised to come out and 
view premises as soon as roads were passable, and that plaintiff made up proof of 
loss immediately on discovering that he was not coming, alleged facts excusing fail- 
ure to furnish such proof within 60 days as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

3. INSURANCE— VERITY OF FACTS, ALLEGED IN PETITION AS EX- 
CUSING DELAY IN FURNISHING PROOFS OF LOSS AND TRA- 
VERSED BY DEFENDANT IN ACTION ON FIRE POLICY, WAS FOR 
JURY. 

When facts alleged in petition as excusing plaintiff’s failure to furnish proofs 
of loss within time required by fire policy sued on were traversed by defendant, 
the question of their verity became one for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4. INSURANCE—PROVISION AVOIDING FIRE POLICY IF INSURED’S 
INTEREST IS OTHER THAN UNCONDITIONAL AND SOLE OWN- 
ERSHIP, OR SUBJECT OF INSURANCE IS BUILDING ON GROUND 
NOT OWNED BY INSURED IN FEE SIMPLE, IS VALID. 

Provgsion in fire policy that it shall be void if insured’s interest was other 
than unconditional and sole ownership, or subject of insurance was a building on 
ground not owned by insured in fee simple, is valid. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

5. INSURANCE—INSURED, TO WHOM LAND, ON WHICH INSURED 
BUILDINGS WERE LOCATED, WAS CONVEYED BY DEED, IN 
BODY OF WHICH NAME OF GRANTOR’S HUSBAND DID NOT AP- 
PEAR, HELD WITHOUT TITLE REQUIRED TO RECOVER ON FIRE 
POLICY. 

Insured, to whom land on which insured buildings were located was conveyed 
by her daughter, whose husband’s name did not appear in body of deed, though he 
signed and acknowledged it, had no title, nor any enforceable contract or contract 
on basis of which she could reform deed but at best only a lien for reimbursement 
of purchase price, and hence could not recover on policy requiring ownership of 
land by insured in fee simple, though she believed in good faith at time of insuring 
property that she had good title. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


6. INSURANCE—REPLY ASSERTING PROPER CONVEYANCE OF TI- 

TLE TO INSURED AFTER LOSS HELD INSUFFICIENT. 

In action on fire insurance policy, plaintiff's reply, asserting proper conveyance 
of title to land, on which destroyed buildings were located, after loss, held insuf- 
ficient to avoid defense, pleaded in answer, that she had no title thereto; parties’ 
rights being measured by title of insured when policy was issued or at least at 
time of loss. 

(For other cases, see Insurance, Dec. Dig. § 641.) 

Clay, Willis, and Logan, JJ., dissenting. 

Appeal from Circuit Court, Larue County. 
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Action by Lou E. Hall against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed with instructions. 

F. M. Drake, of Louisville, and O. M. Mather, of Hodgensville, for appellant. 

Williams & Handley, of Hodgensville, for appellee. 

Dietzman, J. 

Appellee as plaintiff below brought this suit against the appellant to recover 
on an insurance policy insuring her against loss of .or damage by fire to a one and 
one-half story shingle roof framed dwelling and certain outhouses located on a 
farm which she claimed to own in Larue county. By its answer the appellant de- 
nied that the appellee owned the property which had been destroyed by fire and 
affirmatively pleaded that the policy by its terms provided that it should be “void 
if the interest of the insured be other than unconditional and sole ownership or 
if the subject of insurance be a building on ground not owned by the insured in 
fee simple.” Appellant averred that the appellee held the property which was 
destroyed by fire and the land upon which it was located under a deed which 
conveyed her no title because the ownership in fee simple of the property at the 
time of its alleged conveyance to the appellee was in the daughter of the appellee, 
a lady by the name of Annie Mears, who was then a married woman, and because 
in the deed which undertook to convey the property to the appellant, Annie Mears 
was the sole grantor; the name of her husband, Robert Mears, appearing nowhere 
in the body of the deed. All he did was to sign and acknowledge the deed. The 
appellant also relfed upon the failure of the appellee to furnish proof of loss 
within 60 days from the date of loss. In her petition, the appellee had acknowl- 
edged the delay in furnishing this proof of loss and had sought to excuse it on 
the ground that she had notified the agent of the appellant of her loss promptly 
after it had occurred, and this agent on account of the state of the roads at the 
time, it then being midwinter, had put off from time to time coming out to view 
the premises, although repeatedly promising to come out as soon as the roads were 
passable, and that when she discovered that he was not coming she then at once 
made up the proof of loss required by the policy. All this was denied by the 
answer of the appellant. The policy is not one of the kind which is rendered 
void on the failure of the insured to file the proof of loss within 60 days from 
the date of the loss, but of the kind which has been construed by the courts 
to mean that no suit can be brought until proof of loss has been furnished. 


3y her reply the appellee alleged that she did not know until the answer 
of the appellant was filed that she did not have title to the property in question; 
that at the time her daughter had conveyed to her this property she had paid to 
her daughter the sum of $2,400 for it, being the full purchase price of the prop- 
ertv; that in good faith she believed at the time she insured it that she had good 
title to it; and that after it was discovered that she did not have the title, which 
was after the loss of the property, her daughter and her husband by proper deed 
conveyed her the title. She pleaded that because of this subsequent conveyance 
and her good faith in believing she had title at the time she insured the property, 
the appellant was estopped to deny the validity of her title to the property. 


The appellant filed a demurrer to the reply and on its being overruled, it 
declined to plead further. The court then entered judgment for the appellee in 


the amount of the policy sued on, and from that judgment this appeal is prose- 
cuted, 


[1-3] So far as the failure of the appellee to furnish proof of loss within 
sixty days from the date of the loss is concerned, as the policy did not provide 
for its forfeiture if there was such failure and as the proof ofi loss was furnished 
before the suit was brought, appellant has no defense on this score, at least if 
notice and proof of loss were furnished within a reasonable time after the fire. 
Dixon v. German Insurance Co., 11 Ky. Law Rep. 1001. The facts alleged in 
the petition, if true, excused the delay of the appellee, and when these facts were 
traversed by the appellant, the question of their verity became one for the jury. 

[4] We pass to the second contention of the appellant. The provision in 
the policy that it should be void if the interest of the insured was other than 
unconditional and sole ownership, or if the subject of the insurance was a building 
on ground not owned by the insured in fee simple, was and is a valid provision 
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and has been upheld and sustained by the courts of this state and the courts 
of all of our sister states. French v. Delaware Ins. Co., 167 Ky. 176, 180 S. W. 
85; Wilson v. Germania Fire Ins. Co., 140 Ky. 642, 131 S. W. 785; Ohio Valley 
Fire & Marine Ins. Co.’s Receiver v. Skaggs, 216 Ky. 535, 287 S. W. 969; Pal- 
metto Fire Ins. Co. v. Fansler, 143 Va. 884, 129 S. E. 727, 730; Mechanics’ & 
Traders’ Ins. Co. of New Orleans v. Local Bldg. & Loan Association, 128 Okl. 
71, 261 P. 170; American Ins. Co, v. Bagley, 6 Ga. App. 736, 65 S. E. 787; Home 
Ins.°Co. v. Smith (Tex. Civ. App.) 29 S. W. 264. And see generally Cooley’s 
Briefs on Insurance, vol. 3, p. 2129. 

In the case of Hartford Fire Insurance Co. v. Haas, 87 Ky. 531, 9 S. W. 
720, 722, 10 Ky. Law Rep. 573, 2 L. R. A. 64, this court had before it the question 
of the validity of this clause in the policy there before it, and although the case 
went off on a matter of waiver which we shall presently discuss, in discussing 
this matter of the validity of the clause we said: “The importance of disclosing 
the nature of the interest of the assured in the subject-matter insured cannot be 
overlooked; and such a stipulation in the contract will be enforced, because binding 
on all the parties, although the assured may have regarded it as non-essential 
at the time of entering into the contract, or have been ignorant, in the absence 
of some fraud practiced upon him, that the policy contained such a stipulation.” 

In the case of Wilson v. Germania Fire Ins. Co., supra, the facts were very 
analogous to those of the instant case. There the father of the appellant was 
the owner of some land which had been sold for taxes. Before the two years within 
which he had a right to redeem this land had expired, his daughter, acting with 
her father’s consent, as the case assumed for the purpose of the decision although 
that matter was in dispute, paid the taxes, interest, and penalties, and the sheriff 
with the county attorney’s advice deeded to the appellant the property. In good 
faith and believing that she was the owner of it, she insured the buildings upon 
the property in the sum of $700. They were destroyed by fire. The insurance 
company defended under the terms of a provision in the policy like the one involved 
in the case before us. Under the tax laws, the court held that no title passed 
to the appellant by virtue of her sheriff’s deed. The court, although upholding 
ithe validity of the involved provision of the policy, allowed a recovery to the 
extent of the insurable interest of the appellant, being the taxes, interest, and 
penalties of $38.25 which she had paid. The court based this recovery on a 
waiver by the insurance company of the provision of the policy relied upon as 
a defense. We said: “If appellant was without title to the property, the statement 
or representation in the policy that she was the owner thereof, however honestly 
made, was untrue, and under the clause of the policy quoted apove operated to 
invalidate it, unless, as alleged by her, appellee’s agent was fully advised of 
her want of title and with such knowledge delivered to her the policy, in which 
event she would be entitled to recover on the policy to the extent of such insurable 
interest, if any, as she may have in the property.” 

In the Skaggs Case, supra, recovery was denied under the provision of the 
policy as now before us. 

In determining the scope of the provision thus held to be valid by the courts, 
Joyce, in his work on Insurance, in section 2048 says: “A condition avoiding a 
policy if the interest of the insured be other than an absolute fee simple means 
only that he shall not have a limited interest but shall claim and hold under a 
conveyance purporting to invest him with an estate in fee; but an applicant for 
insurance is not called upon to settle questions of title with very great precision 
and the fact that there is a naked legal title outstanding will not avoid the policy 
if the assured is the entire beneficial owner of the premises.” 


In the Fansler Case, supra, the rule is quoted thus: “The words ‘owned in 
fee simple,’ ‘title in fee simple,’ or ‘absolute title in fee simple’ are held not to 
import that the insured can show an indefeasible title, free from defects and good 
against all persons, or even a valid legal title at all. An outstanding naked legal 
title, or defects in the title or title deeds of the insured, if he claims under a 
deed or other evidence of title purporting to invest him with an estate in fee 
simple, do not constitute a breach or avoid the insurance where the policy is con- 
ditioned on any of these statements.” 

Applying this rule in the Fansler Case, the Supreme Court of Virginia denied 
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a recovery under a policy procured by Fansler on a piece of property which he 
had contracted to buy from one Max Wood but complete title to which Max 
Wood had been unable to convey to him because of an undivided outstanding interest 
therein which Max Wood did not own. In the case of Ohio Farmers’ Ins. 
Co. v. Todino, 111 Ohio St. 274, 145 N. E. 25, 27, 38 A. L. R. 1118, the facts 
were that a husband undertook to give his wife an automobile. Because of his 
failure to comply with certain statutory requirements of the state of Ohio the 
Supreme Court of Ohio held that no title passed from the husband to the wife. 
Later the automobile was stolen and the wife brought suit on an insurance policy 
insuring her against theft. The policy contained the clause about “sole and 
unconditional ownership.” The court denied her recovery as she had no title or 
ownership in the car. In the course of its opinion, the court said: “Plaintiff here 
knew, or was bound as a matter of law to know, that she had no title’—and 
this because of her failure to comply with the statutes governing transfers. In 
the case of Wyandotte Brewing Co. v. Hartford Fire Ins. Co., 144 Mich. 440, 
108 N. W. 393, 6 L. R. A. (N. S.) 852, 115 Am. St. Rep. 458, the insured premises 
were upon leased ground. The insured did not know that the clause like the 
one here under discussion was in its policy, but it was held nevertheless that because 
of such clause there could be no recovery. In the Home Insurance Company v. 
Smith Case, supra, no facts are stated in the opinion. It is simply said that the 
insured had no title and therefore could not recover under a policy containing a 
clause such as we have here. In the Mechanics’ & Traders’ Ins. Co. of New Orleans 
Case, supra, the insured was a bona fide purchaser from a grantor who held under 
a forged deed. The true owners of the property sued the insured to recover 
the land. While this suit was pending the insured property was destroyed by 
fire. Later the true owner recovered the land from the insured. It was held 
that the insured could not despite his good faith recover on his policy of insurance 
which contained a clause like the one here involved. 


It is true that the courts have held that this clause of the policy may be waived 
by the insurance company, and without traveling beyond the confines of our state, 
we may find examples of such waiver and the results that flow therefrom in the 
cases of Hartford Insurance Co. v. Haas, and Wilson v. Germania Fire Insurance 
Co., supra. See also Wilson v. Commercial Union Assurance Co., 90 Vt. 105, 
96 A. 540. We shall presently discuss this question of waiver more at length. 

[5] It is conceded, as indeed it must be, that the attempted conveyance of 
Annie Mears to the appellee conveyed under the laws of this state no title what- 
ever to the appellee. In the case of Duncan v. Jenkins, 215 Ky. 543, 286 S. W. 
783, 784, the authorities on this proposition are collected, and the rule is announced 
thus: “It has been uniformly held that the deed of a married woman, though sub- 
scribed and acknowledged by her husband, was void where his name did not 
appear in the body of the deed, and he had not previously made a separate con- 
veyance.” 

In this Duncan Case it was also held that a court of equity could not even 
reform the deed so as to make it a legal one and then enforce it, because the deed 
even considered as a contract or a memorandum thereof was void, as the hus- 
band’s name nowhere appeared in its body. ‘lherefore, at the time this policy 
was issued to the anpellee and at the time of her loss, she had no title whatever 
to the property, nor did she have any enforceable contract nor any contract on 
the basis of which she could have reformed the deed. It is possible that she 
may have had a lien upon the property for whatever purchase price she may have 
paid for it (see Prichard v. Smith, 211 Ky. 662, 278 S. W. 131), but she had: no 
title to the property. Her good faith cannot supply this lack of title, for as well 
said by the Supreme Court of Ohio, she was bound to know that she had no 
title, and as we said in the Wilson Case, supra: “If appellant was without title 
to the property, the statement or representation in the policy that she was the 
owner thereof, however honestly made, was untrue, and under the clause * * * 
quoted above operated to invalidate it.” 


The very instrument by which the appellee claimed to own the property 
was void. She was not even the beneficial owner of it, but at the best 
had, as the Wilson and Prichard Cases hold, only a lien upon it for 
reimbursement of the purciase price. But such a lien is like a mortgage 
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lien and by no stretch of the imagination, legal or otherwise, can it be 
assimilated to a title in fee simple. The Wilson Case, supra, so holds. And 
although an insured under a clause like the one before us may not be called upon 
to settle questions of title with very great precision, yet at least the instrument 
under which he holds must be such as to purport to convey him a fee-simple title. 
As the deed under which appellee claimed was void on its face, as was also the 
situation in the Wilson Case, it of course did not even purport to convey any 
title to the appellee. Under all the authorities, both domestic and foreign, both 
case and text, it follows that the answer of the appellant presented a defense 
to the appellee’s cause of action as the lower court so recognized, for it over- 
ruled the appellee’s demurrer thereto. The cases relied upon by the appellee are 
easily distinguishable. For instance, those represented by Allen v. Phoenix Assur- 
ance Co., 12 Idaho, 653, 88 P. 245,8 L. R. A. (N. S.) 903, 10 Ann. Cas. 328 
decided only that an equitable ownership satisfies the “sole and unconditional owner- 
ship,” part of this clause of the policy. But appellee here had no equitable owner- 
ship but at the best only a lien for reimbursement. The case of Wainer v. Milford 
Mutual Fire Ins. Co., 153 Mass. 335, 26 N. E. 8/7, 11 L. R. A. 598, did not involve 
a provision like the one before us. Those cases represented by Home Insurance 
Co. v. McCoy, 218 Ky. 365, 291 S. W. 353, go off on the proposition that a small 
encroachment by the insured building upon a public street will not defeat a recovery, 
because, as said in the McCoy Case, quoting from the case of Haider v. St. 
Paul Fire & Marine Insurance Co., 67 Minn. 514, 70 N. W. 805: “According to 
the well established principles of interpretation, there is no breach of this con- 
dition until it is totally broken.” 

The condition in the case before us was totally broken, as the appellee owned 
in fee simple no part of the land upon which the destroyed building was located. 

[6] This brings us to a consideration of the question whether the facts set 
up in the reply were sufficient to avoid this defense as pleaded in the answer. 
To restate these facts the reply asserts that after the loss there was a proper 
conveyance of the title to appellee and that at the time she insured the property 
she acted in good faith believing that she owned the property. The reply was 
not sufficient to avoid the defense of the answer. As said in the Wilson Case, 
good faith will not save the rights of the assured, unless: “As alleged by her, 
appellee’s agent was fully advised of her want of title and with such knowledge 
delivered to her the policy, in which event she would be entitled to recover on 
the policy to the extent of such insurable interest, if any, as she may have in 
the property.” 

There are no allegations in the reply to bring it within the saving grace of 
the Wilson Case. Of course the conveyance of the title after the loss cannot 
supply its lack at the time the policy was obtained or at least at the time of the 
loss, for the rights of the parties must be measured by the title appellee had at 
the time the policy was issued, or at least at the time of the loss. 

As the reply did not avoid the defense relied upon, the court erred in over- 
ruling the demurrer to the second paragraph thereof (the first being a traverse). 
The judgment is therefore reversed, with instructions to sustain the demurrer 
to the second paragraph of the reply and for further poceedings consistent with 
this opinion. 

Whole court sitting. 

Clay, Willis, and Logan, JJ., dissent. 

Cray, J. (dissenting). 


An insurance policy, though denominated a contract, differs materially from 
an ordinary contract. In the making of the latter each of the contracting parties 
has a voice. Whether issued by one company or another, insurance policies are 
substantially alike, and are prepared in advance. In the making of the policy 
the insured has no voice, but is placed in a situation where he must either reject 
the policy and do without insurance, or accept it as written. Because of this, 
and of the further fact that insurance is affected with a public interest, the right 
of an insurance company to incorporate in its policies such provisions as it may 
desire is subject to the limitation that conditions avoiding the policy shall not be 
unreasonable, or such as to operate as a fraud on the insured. Metropolitan 
Life Ins. Co. v. Walters, 215 Ky. 379, 285 S. W. 252, 60 A. L. R. 194. Sometimes 
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courts uphold policy provisions without foreseeing the serious consequences that 
will follow. Then when a hardship is presented they try to meet the situation 
by trimming the provision down, or holding it inapplicable to the particular facts 
presented. In my opinion the only proper course for the courts to pursue is to 
project themselves into the future and consider the validity of a provision in the 
light of the consequences that will follow, and if it appears that the enforcement 
of the provision will work oppressively, or operate as a fraud on the policyholder, 
they should meet the situation squarely and declare the provision invalid. The 
provision of which I desire to treat is that the policy shall be void * * * “if 
the subject of insurance be a building on ground not owned by the insured in 
fee simple.” Fire insurance companies insure property and not titles. They are 
concerned with the ownership of the property only to the extent that there shall 
be no motive on the part of the insured to destroy the property or neglect its 
proper care, and clearly this situation may be met by a provision less drastic. 
The maxim, “Ignorantia legis neminem excusat,”’ has many exceptions. It is 
going far to say that every lawyer is presumed to know the intricacies of real 
estate law. It is going too far to say that every layman in dealing with an insur- 
ance company is charged with such knowledge. For reasons that appellee did not 
and could not understand the deed under which she held was invatid. Notwith- 
standing this fact she had bought, paid for, and was in possession of, the property 
under a deed apparently valid and purporting to convey the fee simple title. She 
believed in good faith, and had reasonable grounds to believe, that she was the 
owner of the property. Neither her grantor nor any one else was asserting any 
claim to the property. On the contrary, her grantor recognized her as the owner 
of the property, promptly confirmed her title, and the situation was such that 
the loss would fall upon her if the property were destroyed by fire. In the 
circumstances the temptation to destroy or neglect the proper care of the prop- 
erty was wholly lacking, and yet the provision in question deprived her of the 
insurance. The resulting hardship is apparent, and nothing more is needed to 
show the unreasonableness of the provision. Notwithstanding this fact, there 
might be some reason for upholding the provision if the case were exceptional. 
As a matter of fact, however, the case is not uncommon. On the contrary, fee- 
simple titles are the exception in many sections of our commonwealth, and if 
the provision be upheld it will be an easy matter for insurance companies to defend 
successfully in nearly every case on the ground that the insured had no fee-simple 
title. Not only will investigations made for the purpose of defense result in 
numerous lawsuits against property owners resting secure in the belief that they 
are the real owners of the property, but a large percentage of the insurance now 
or hereafter carried will be invalidated. Not being able to uphold the validity 
of the provision without shutting my eyes to the oppressive hardships and serious 
injustice that will necessarily follow, | am constrained to the view that the pro- 
vision is unreasonable, and therefore invalid. 

J am authorized to say that Judges Willis and Logan concur in this dissent. 

DIXIE FIRE INS. CO. v. GREER. 
Court of Appeals of Kentucky. 
March 7, 1930. 
25 Southwestern Reporter (2d) 743. 

INSURANCE—INSURED, TO WHOSE WIFE LATTER'S FATHER ORAL- 

LY AGREED TO CONVEY LAND, COULD NOT RECOVER ON FIRE 

POLICY CONTAINING FEE SIMPLE OWNERSHIP CLAUSE. 

Insured, to whose wife latter’s father orally agreed to convey land, on which 
insured buildings and personalty were located, if insured would build house thereon 
and move his family into it, which he did, could not recover on fire insurance 
policy containing provision that it should be void if subject of imsurance were 
a building on ground not owned by insured in fee simple. 

(For other cases, see Isurance, Dec. Dig. § 282[2].) 

Appeal from Circuit Court, Pike County. 

Action by Willie Greer against the Dixie Fire Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed. 
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Hite H. Huffaker, of Louisville, Kirk, Kirk & Wells, of Paintsville, and John 
R. Moreman, of Louisville, for appellant. 

Daugherty & Barrett, of Pikeville, for appellee. 

DIETZMAN, J. 


In this case, the appellee, who was the plaintiff below, brought suit upon an 
insurance policy insuring a house he occupied, his household and personal effects 
therein, and a barn on the land where his house was located. The appellant, 
defendant below, pleaded that the house and barn were located on land title to 
which appellee did not have, and relied upon the provision in his policy which 
stated it should be “void if the interest of the insured be other than unconditional 
and sole ownership or if the subject of insurance be a building on ground not 
owned by the insured in fee simple.” There was no reply, the court treating the 
allegations of the petition as amended and the answer and amended answer as 
presenting the issues in the case. The appellee recovered the full amount sued 
for, and from the judgment in his favor, this appeal is prosecuted. 

Appellee pleaded and proved the following state of case: His father-in-law 
was the owner of a tract of land in Pike county; he orally agreed that if appellee 
would build a house upon this land and move his family into it, he would deed 
the property to appellee’s wife; that pursuant to this agreement, he did build a 
house and barn on the land and moved his family into it. He thereafter insured 
the house, its contents, and the barn in his own name, and was occupying the 
property on the faith of the oral promise of his father at the time the house, 
its contents, and the barn were destroyed by fire. He admits that he had no 
deed to the property and that his father-in-law had not even conveyed it to appel- 
lee’s wife as he alleged his father-in-law had agreed to do. 

Under this state of case as alleged and approved, the court should have sus- 
tained a demurrer to the petition as amended and, at least after the answers were 
filed calling specific attention to the clause in the policy above quoted, have given 
judgment for appellant when the case was submitted for judgment. 

In the case of National Union Fire Insurance Co. v. Hall, 25 S. W. (2d) 
738, this day decided, we had before us the consideration of the validity and effect 
of the clause of he insurance policy here relied upon, and upon the authority of 
that case, it is obvious that appellee has no cause of action. Indeed, appellee’s 
case is not as strong as was the case of the appellee in the Hall Case, for the 
present appellee not only had no title but was never to get any title; it being 
promised to appellee’s wife. We need not discuss whether appellee had, until 
his father-in-law conveyed the property to appellee’s wife as it is alleged he 
promised to do or at least until he repudiated that alleged promise, an insurable 
interest or not by way of lien for the improvements put upon the property, as no 
question of any waiver of the provision of the policy here relied upon is pre- 
sented. While it is true the Hall Case goes no further than to deny appellee 
a recovery for the house and barn, yet under the case of Ohio Valley Fire & 
Marine Insurance Co.’s Receiver v. Skaggs, 216 Ky. 535, 287 S. W. 969, 971, he 
may not recover for the contents of the house either. In that case, we said: 

“Having disposed of the question of insurance upon the building, we come 
now to the insurance upon its contents. Is this contract one single and indivisible 
contract which if void as to part of the property covered, is void in toto, or is 
it in reality two contracts, one for $1,000 on the building, and another for $5,000 
on the contents? There may be said to be three distinct rules on this question, 
each having the support of respectible authority. 


“Rule 1, which has considerable support, is that where the amount of insur- 
ance is apportioned to distinct items, but the premium paid is gross, the contract 
is entire. 

“Rule 2, which has been laid down by the courts of a number of other states, 
is that where the property insured consists of different items, which are separately 
valued or insured for separate amounts, the contract is divisible, and a breach 
of warranty or condition as to one item will not .affect the insurance on the remain- 
der of the property, even though the premium be entire. 

Rule 3 seems to take a middle ground between the extreme doctrines of these 
rules, and it holds that the question of the severability of the contract depends 
upon the nature of the risk. That is, that where the property is so situated that 
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the risk on one item cannot be affected without affecting the risks of the other 
items, the policy must be regarded as entire; but where the property is so situated 
that the risk on each item is separate and distinct from the risk on the other 
items, so that what affects the risk on one item does not affect the risk on the 
others, the policy must be regarded as severable. A number of cases will be 
found in 14 R. C. L. 941, and in the notes published in 38 Am. Rep. 230; 8 L. 
R. A. 834; 51 L. R. A. (N. S.) 1051; 2 Ann. Cas. 24; Ann. Cas. 1912C, 989; 19 
L. R. A. 215; and 26 C. J., 65, 101, 235. 

“Under rule 3, which appears to have been the rule followed in this state, 
if a building and the furniture or contents therein are insured and there is a 
breach of condition respecting one item, this relieves the insurer from liability 
for all, as the breach of the condition increases the hazard as to all items. The 
plaintiff’s want of title to the storehouse increased the hazard as to it. The risk 
upon its contents was inseparable from the risk upon the building, and the increase 
of hazard to the building necessarily affected the contents. This contract was 
therefore not severable, and being void as to the building, it is void in toto. 
Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090; Springfield Fire 
& Marine Ins. Co. v. Phillips, 16 Ky. Law Rep. 390.” 

The judgment of the lower court is reversed for proceedings consistent with 
this opinion. 

Whole court sitting. 
Logan, Clay and Willis, JJ., concur in the result. 
































































MARINE BANK & TRUST CO. et al. v. HOME INS. CO. 
No. 30342. 
Supreme Court of Louisiana. 
March 5, 1930. 
127 Southern Reporter 578. 

1. INSURANCE—EVIDENCE IN ACTION ON FIRE POLICY HELD TO 
SHOW THAT TURPENTINE WAS STORED IN TANKS AND WAS 
DESTROYED BY FIRE. 

In action by insured and pledgee on fire insurance policy for loss of turpentine 
stored in tanks, in which defense relied on was that turpentine was not on premises 
and was not destroyed by fire, evidence held to show that quantity of turpentine 
claimed was destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—PLAINTIFF HELD NOT ENTITLED TO HAVE 12 PER 
CENT. PENALTY CALCULATED ON INTEREST AS WELL AS ON 
fie eS OF JUDGMENT AGAINST FIRE INSURER (Act No. 168 
of 1908, § 3). 

Act No. 168 of 1908, § 3, providing for penalty of 12 per cent. when insurance 
company fails to pay insurance on demand, means that 12 per cent. damages should 
be calculated only on principal of debt resulting from insured’s loss as determined 
by court, and plaintiff was not entitled to have penalty calculated on interest as 
well as on principal of judgment. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE—TEN PER CENT. OF PRINCIPAL AND INTEREST RE- 
COVERED IN ACTION ON FIRE INSURANCE POLICY HELD SUF- 
FICIENT ALLOWANCE AS ATTORNEYS’ FEES. 

In action on fire insurance policy, in which plaintiff recovered judgment of 
$25,849.77 for loss of turpentine destroyed by fire, attorneys’ fee of 10% of prin- 
cipal and interest held sufficient allowance. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; H. C. Cage, Judge. 
Four separate suits by the Marine Bank & Trust Company and another against 
the Home Insurance Company and others, in which the Canal Bank & Trust Com- 
pany, after plaintiff bank became merged with it, was substituted as party plain- 
tiff. The suits were consolidated and judgment was rendered for plaintiff, and 
defendant named appeals. 
Affirmed. 
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Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

Terriberry, Young, Rault & Carroll, of New Orleans for appellee Canal Bank 
& Trust Co. 

Rocers, J. 

The Marine Bank & Trust Company and the Gulf Naval Stores Company, 
Inc., jointly brought separate suits against four insurance companies to recover, 
in the aggregate, $36,259.10, with interest and penalties for the alleged loss by 
fire of 42,484 gallons of turpentine stored in three tanks leased by the Southern 
Bonded Warehouse Company from the naval stores company. Subsequently the 
plaintiff bank was merged with the Canal Bank & Trust Company, and the latter 
was substituted for the former as a party plaintiff. 

The suits were consolidated and tried as one case in the court below, resulting 
in a judgment in each case in favor of the plaintiff bank as prayed for. This 
appeal is by the Home Insurance Company, one of the defendants, from the judg- 
ment against it in the sum of $25,849.77, with interest, 10 per cent. additional on 
the principal and interest as attorney’s fees, and an additional 1Z per cent. on 
the principal as damages, together with costs. 

The Canal Bank & Trust Company, the judgment creditor, has answered the 
appeal, asking that the statutory damages of 12 per cent. be awarded on the interest 
as well as on the principal of its judgment, and that the award of 10 per cent. 
on the amount of the judgment as attorney’s fees be increased to 15 per cent. 

[1] No question is made by the appellant of the issuance of the policy nor 
as to the proofs of loss being seasonably furnished by the appellees. The sole 
defense relied on to defeat plaintiffs’ claim is that the turpentine for the alleged 
loss of which recovery is sought was not on the premises owned by the naval 
stores company in the tanks leased by the warehouse company and, consequently, 
was not destroyed by the fire. Therefore the issue presented for determination 
is essentially one of fact. 

The salient facts, with our comments thereon, are as follows, viz.: 

The Gulf Naval Stores Company. Inc., prior to 1926 was a borrower on col- 
lateral, from time to time, of various sums of money from the Marine Bank & 
Trust Company. The collateral pledged to secure these loans consisted of ware- 
house receipts issued by the Southern Bonded Warehouse Company, a subsidiary 
of the naval stores company, covering oil stored in tanks situated in the square 
bounded by Bernadotte, Baudin, Julia and St. Patrick streets, in the city of New 
Orleans. This square of ground was owned by the naval stores company, and 
both the plant of that company and the plant of the warehouse company were 
located on the property. 


On September 13, 1926, a fire occurred, which destroyed a quantity of tur- 
pentine stored on the premises in question. At the time of this fire the naval 
stores company owed the Marine Bank & Trust Company on notes the sum of 
$51,068.68. These notes were secured by the pledge of the receipts of the ware- 
house company, calling for 51,106 gallons of turpentine, and by the policies of 
the defendant and other insurance companies insuring the turpentine in the sum 
of $61,000, with a loss payable clause thereto attached in favor of the bank as 
its interests might appear. 


Plaintiffs claimed a loss by reason of the fire of 42,484 gallons of turpentine, 
which was pledged to the Marine Bank & Trust Company, of the value of 85 
cents per gallon, or a total monied loss of $36,249.10, which was found to be 
correct by the court below. 


The turpentine that was consumed by the fire was stored in tan&s Nos. 2, 4 
and 5, each of the capacity of 15,000 gallons. This was gum turpentine. There 
was also on the yard, in tank No. 3, at the time of the fire, 13,000 gallons of wood 
turpentine belonging to the Gay-Hammell Company. Tank No. 1 was filled with 
pine tar which had been stored therein some time during the previous summer. 

Due to the fact that the business in which it was engaged had become unprofit- 
able, the naval stores company virtually ceased operations subsequent to the year 
1925. About the middle of the year 1926, the company had practically disposed 
of all its turpentine not covered by theswarehouse receipts. These receipts had 
been held by the bank under its pledge for a considerable period of time, and, 
because of unfavorable market conditions, it was deemed advisable by the inter- 


106 The Insurance Law Journal, Vol. 75 [July, 1930 


ested parties that they should hold the turpentine covered by the receipts in storage 
until the market price of the commodity would advance. 

Pending the expected rise in the market, in order to facilitate the handling 
and checking of the turpentine, which was distributed about the storage yard in 
various containers used for the purpose by the warehouse company, the bank 
requested that the turpentine be collected and refined, some of it being a little 
off-color, and placed in the storage tanks. There is direct testimony in the record 
showing this was done and that the turpentine was placed in tanks Nos. 2, 4 and 
5. The witnesses who testified to this effect were Dunwoody, the president of 
both the naval stores company and the warehouse company, who supervised the 
work, and two negro employees who actually did the work. According to these 
witnesses, the task of collecting and refining the turpentine was begun in June, 
1926. The filling of tank No. 5 was completed about three weeks prior to the 
fire. The filling of tanks Nos. 2 and 4 was almost completed some time before 
the fire, and was actually completed on September 11, 1926, two days previous 
to the fire. The three tanks were gauged by Dunwoody while they were being 
filled and after the filling had been completed, and each was found to contain 
on strict measure not less than 14,500 gallons of turpentine. 


The testimony of Dunwoody as to the quantity of turpentine that was collected 
and placed in the tanks and which was on hand at the time of the fire is corrobor- 
ated by the testimony of W. N. Fisher. This witness, as the representative of the 
New Orleans Clearing House, of which the plaintiff bank was a member, examined 
and checked the turpentine stored on the yard of the warehouse company in the 
month of May, 1926. This was something less than four months before the fire 
occurred. The report of Mr. Fisher under date of May 25, 1926, is in the record. 
This report and the testimony given in connection therewith show that the witness 
checked the warehouse receipts against the turpentine, which was stored at the 
time in various tanks, tank cars, and drums on the premises of the warehouse com- 
pany, and that the amount of turpentine on hand at that time was 48,905 gallons. 

Further corroborative evidence of the amount of turpentine on hand when the 
fire took place is furnished by an audit made of the books oi the naval stores com- 
pany by Archie M. Smith, a certified public accountant. This audit was made in 
March, 1928, at the request of the plaintiff bank, and covered a period of two years, 
namely, from September 13, 1924 to September 13, 1926; the date of the fire. The 
audit, which was based on the original documents, shows that the quantity of tur- 
pentine on hand on the date last mentioned was 46,255.44 gallons. 

The defendant insurance company contends that the books of the naval stores 
companv do not reflect the true situation regarding the amount of turpentine stored 
in the tanks at the time of the fire. In support) of its contention the insurance 
company points out certain fictitious entries appearing in the books relative to sales 
and purchases of the products handled by the naval stores company. The testi- 
mony discloses that as far back as the year 1924 it was the annual practice of the 
naval stores company to enter on its books certain washout sales with a view of 
apparently decreasing its stock on hand and increasing its accounts receivable so as 
to escape the payment of state and municipal taxes. Thus, the books of the naval 
stores company shows the entry of an alleged sale of 80,000 gallons of turpentine 
in the month of December, 1925, and the entry of an alleged purchase of 80,000 
gallons of turpentine in the month of January, 1926. 

The practice referred to is not to be commended, even though, as the testimony 
shows, because of business exigencies, it was the common practice of dealers in 
naval stores in order to escape taxation. Nevertheless, so far as the case before 
us is concerned, the washout sales of December, 1925, and January, 1926, in no way 
affected the quantity of turpentine in the possession of the naval stores company. 
The so-called sales and purchases were entered on the company’s books at the cost 
price of the turpentine which remained untouched in the storage tanks on the yard. 
So that while the inventory of January 1, 1926, purports to show that the amount 
of turpentine on hand on that date was 20,570 gallons, there were actually’ on hand 
at the time 100,570 gallons, which were shown on the books when the purported 
sale of 80,000 gallons of turpentine in December, 1925, was balanced by the pur- 
ported purchase of 80,000 gallons of turpentine in January, 1926. 

The income tax return of the naval stores company covering the year 1925 
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reports 20,570 gallons of turpentine in the possession of the company as of date 
December 31, 1925. The defendant insurance company infers from this that, in- 
stead of 43,662 gallons of turpentine being on hand at the time of the fire, there 
was none. This inference must yield, however, to the facts as disclosed by the 
testimony. The income tax return was made from the books of the company, 
which, after the washout sale of 80,000 gallons of turpentine in December, 1925, 
was entered, showed that the amount of turpentine on hand was 20,570 gallons. 
But as no sale was made of turpentine, and the washout sale and purchase of the 
80,000 gallons of turpentine were entered at the cost price of the merchandise, no 
profit, actual or paper, accrued to the naval stores company, rendering it liable for 
an income tax. When, as hereinbefore stated, the washout purchase of 80,000 gal- 
lons of turpentine in January, 1926, was entered on the company’s books, the amount 
of turpentine on hand, as reflected by the books, was 100,570 gallons instead of 
20,570 gallons. 

The right of the federal government to an income tax was in no manner af- 
fected by the return made by the naval stores company. The return showed a loss 
for the year 1925, and the result would not have been different even if the 80,000 
gallons of turpentine covered by the washout sale had been included in the inven- 
tory. 

The defendant insurance company does not question the honesty of the report 
made in May, 1926, by W. N. Fisher, the representative of the New Orleans Clear- 
ing House Association, but suggests the probability that there was only a small 
quantity of turpentine in the containers at that time, which was made to appear 
larger because the president of the naval stores company had filled the containers 
with water, causing the turpentine to float on the surface. The suggestion is based 
ona ~ surmise of the defendant and is not supported by any testimony in the 
record. : 

The defendant insurance company has questioned the correctness of the books 
of the naval stores company as to the amount of turpentine on hand because of 
plaintiff's admission that the sale on Augusti 25, 1925, of 25 drums of pine oil and 
49 drums of turpentine sold to Marshall Dill Company, of San Francesco, does not 
appear in the purchase and sales account. 

The explanation offered by the president of the naval stores company for the 
failure of the books of the company to show this transaction is that the shipment 
in question was not made by the Gulf Naval Stores Company from its stock, but 
from the United States Turpentine Company, Inc., of Douglass, Ga. We think the 
explanation is sufficient to show that the transaction was not one which should have 
been entered on the books of the naval stores company. 


There are in evidence certain telegrams and letters sent by the president of the 
naval stores company to Marshall Dill Company, of San Francisco, about two 
months before the fire occurred. These documents refer to the desire of the send- 
er to clean up the old stock and to the fact that he had left about 100 drums. The 
defendant insurance company contends that these documents show that there was 
no such quantity of turpentine on hand at the time of the fire as is claimed by 
the plaintiffs. 


However, the testimony on behalf of the plaintiffs discloses that the naval 
stores company had virtually disposed of its entire stock except the turpentine that 
had been pledged to the bank and a few odds and ends that were lying about the 
yard. Neither the naval stores company nor the bank desired to sell the pledged 
turpentine at the prevailing market prices, which would have entailed a consider- 
able loss. Hence this turpentine was concentrated in tanks Nos. 2, 4, and 5 to 
await the expected rise in the market, when it could be sold for a sound price. 
The old stock referred to in the telegrams and letters in question were the odds 
and ends of the naval stores company’s stock that had not been pledged to the 
bank. The testimony is reasonable and amply refutes the contention of the de- 
fendant insurance company. 


The defendant insurance company finally contends that the circumstances sur- 
rounding the fire and the established facts relating thereto show conclusively that 
it was impossible the fire could have burned up 42,648 gallons of turpentine be- 
longing to the naval stores company, 13,000 gallons of turpentine belonging to the 
Gay-Hammill Company, stored in tank No. 3, and 12,000 gallons of pine tar be- 
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longing to kisemann & Co., stored in tank No. 1, in the time and in the manner 
claimed by plaintiffs. 

On the question of the character, extent, and duration of the fire and of the 
quantity of turpentine destroyed thereby, much evidence was adduced and an enor- 
mous record was built up. Many witnesses testified to facts directly bearing upon 
the fire, and a number of experts gave their opinions as to the amount of the 
turpentine and pine oil actually consumed. In connection with the expert testimony, 
certain experiments were made in the presence and for the benefit of the judge oi 
the district court. 

The conclusion of the judge of the district court, as set forth in his written 
reasons for judgment, after listening to the testimony and watching the experi- 
ments made for his benefit, was that the plaintiffs had made out their case by a 
preponderance of the evidence. We have carefully read the record, and, without 
attempting to analyze the mass of evidence appearing therein, which, after all, 
would serve no useful purpose, have reached the same conclusion. 

[2] Under Act 168 of 1908, the court below awarded the plaintiff bank 12 per 
cent of the amount of its loss as statutory damages. In its answer to the appeal 
of the defendant insurance company, the plaintiff bank contends that the penalty 
should be calculated on the interest as well as on the principal of its judgment. 
The contention is not well-founded. Section 3 of Act 168 of 1908 provides, in part, 
as follows, viz.: * * * Should the company fail to pay * * * the amount due the 
insured under the policy after demand made therefor, such company shall be liable 
to pay the holder or holders of such policy in addition to the amount of the loss, 
12 per cent damages on the total amount of the loss as may be determined by a 
court of competent jurisdiction. * * *” 

The plain meaning of the statute is that the 12 per cent. damages stipulated 
therein should be calculated only on the principal of the debt resulting from the 
insured’s loss as determined by the court. The interest of 5 per cent. awarded by 
the judgment forms no part of the loss. It, is merely a penalty imposed on the 
judgment debtor under the law for its delay in paying the amount of the loss. 

Plaintiff and appellee cite Thompson vy. State Assurance Co., 160 La. 683, 107 
So. 489. In that case, this court, in amending and recasting the judgment ap- 
pealed from, apparently imposed the statutory penalty of 12 per cent. on the amount 
of the loss plus the interest thereon. However, no issue was made there of the 
proper manner of applying the statutory penalty. Hence, the case is not authority 
for appellee’s contention. 

[3] The plaintiff bank also prays in its answer to the appeal for an increase 
in the award of attorneys’ fees. We do not feel warranted in granting its prayer. 
The principal of the judgment is large, and the attorneys’ fees bused thereon repre- 
sent a considerable sum, which we are not prepared to say is not a reasonable al- 
lowance for the prosecution of plaintiff’s case. 5 

For the reasons assigned, the judgment appealed from is affirmed at appellant’s 
cost. 

STUDER v. HUDSON INS. CO. (No. 27524.) 
Supreme Court of Minnesota. Jan. 31, 1930. 
229 Northwestern Reporter 88. 
1. SUFFICIENCY OF EVIDENCE. 

In an action to recover upon a fire insurance policy, the evidence sustains the 
findings of the trial court negativing fraud on the part of the insured. 

2. INSURANCE—INSURED CANNOT RECOVER ON FIRE POLICY, IF 

GUILTY OF FRAUD WITHIN PROVISION MAKING POLICY VOID 

IF INSURED ATTEMPTS TO DEFRAUD COMPANY. 

Insured cannot recover, if guilty of fraud, within language of fire policy pro- 
vision making policy void if insured shall make any attempt to defraud company, 
either before or after loss. 

(For other cases, see Insurance, Dec. Dig. §§ 256[1], 309, 553[1].) 

Appeal from District Court, Stearns County; John A. Roeser, Judge. 

Action by Marion Studer against the Hudson Insurance Company. From an 
adverse judgment, defendant appeals. Affirmed. 

Bauers, Carlson & Beveridge, of Minneapolis, for appellant. 
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Charles H. Richter and Donohue, Quigley & Donohue, all of St. Cloud, for 
respondent. 

Witson, C. J. Defendant appealed from the judgment. There was no motion 
for a new trial. Our consideration is therefore limited to the sufficiency of the 
evidence to reasonably sustain the findings of fact, and whether the conclusions of 
law and judgment are sustained by the findings of fact. Plaintiff carried $3,000 
insurance with defendant upon her household furniture and equipment. Most of 
the insured property was lost in a fire. This action was to recover therefor. 

[2] The policy provided that it should be void “if the insured shall make any 
attempt to defraud the company either before or after the loss.” If the insured 
was guilty of fraud within the language of ol clause, she could not recover. 
Bahr v. Union Fire Ins. Co., 167 a 479, 209 N. W. 490; Claflin v. Common- 
wealth Ins. Co., 110 U. S. 81, 3S: Ce SGz, 2k Ed. 76; Columbian Ins. Co. of 
Indiana v. Modern Laundry (C. Cc. A.) 277 F. 355, 20 A. L. R. 1159. 

[1] Defendant’s contention is that plaintiff committed such fraud in an attempt 
to deceive the insurer by knowingly overvaluing the property destroyed or by at- 
tempting to overvalue such property. It is also claimed that plaintiff attempted 
to deceive defendant by listing certain property not destroyed. Upon the control- 
ling issues there was strong, direct evidence accompanied by reasonable and con- 
vincing inferences that would have justified a conclusion either way. The solution 
was the problem of the trial court which has found against the defendant. The 


record does not call for or warrant any interference on our part. 
Affirmed. 


SOUTHERN HOME INS. CO. v. WALL. (No. 28557.) 
Supreme Court of Mississippi, Division B. March 31, 1930. 
127 Southern Reporter 298. 
Syllabus by the Court. 
1. INSURANCE—FIRE—POLICY—CONSTRUCTION. 


All provisions of fire policy must be so construed, if possible, to give effect 
to each. 


(For other cases. see Insurance, Dec. Dig. § 146[1].) 


2. INSUR ANCE—FIRE—POL ICY—CONSTRUCTION— AMBIGUITY. 

Where fire policy is subject to two interpretations, equally reasonable, that 
giving greater indemnity to insuréd will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3: te een ION—REASONABLE_ RE- 


Construction of fire policy leading to reasonable result must be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE—FIRE—POLICY—CONSTRUCTION— INSURED FAVOR- 
Fire insurance policy must be liberally construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE—FIRE—POLICY—LIABILITY—THEFT DURING FIRE. 


Under fire policy exempting insurer from liability for theft and requiring in- 
sured to use all reasonable means to preserve property at and after fire, insurer 
was liable for theft of goods during progress of fire. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

6. INSURANCE—ACTION—QUESTIONS FOR JURY—THEFT DURING 

FIRE. 

In action on fire insurance policy, whether merchandise was stolen during pro- 
gress of fire and as incident thereto held for jury. 

The evidence was strong that during the progress of the fire, and immediately 
thereafter, there was no opportunity for theft of any part of the goods by bystand- 
ers or others, but the evidence for insured, which was undisputed, showed that ac- 
cording to inventories and the record of goods sold there was balance of goods on 
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hand at time of fire of value of $435.83, but that inventory after fire showed goods 
on hand of value of only $56.59. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Circuit Court, Jones County, Second District; W. J. Pack, Judge. 

Action by A. R. Wall against the Southern Home Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. S: Welch and Ellis B. Cooper, both of Laurel, for appellant. 

Collins & Collins, of Laurel, for appellee. 

ANDERSON, J. 

Appellee brought this action against appellant in the county court of the sec- 
ond district of Jones county on a fire insurance policy issued by appellant to ap- 
pellee to recover a fire loss on a stock of merchandise covered by the policy. There 
was a trial, resulting in a verdict and judgment for appellee in the sum of $216.81; 
from that judgment appellant appealed to the circuit court, where the sudgment of 
the county court was affirmed; from the judgment of the circuit court, appellant 
appeals to this Court. 

Appellant defended the action on two grounds: First, that the loss suffered by 
appellee was not covered by the policy; and, second, if the loss was covered by the 
policy, the maximum amount appellee was entitled to recover was $23.40. 


There was no substantial conflict in the evidence as to the material facts. 
There was a conflict, however, as to the inferences to be drawn from the proven 
facts and surrounding circumstances. The policy covered appellee’s stock of mer- 
chandise; it contained the usual three-fourths value clause, and the clause against 
theft. The building in which appellee conducted his mercantile business was burned. 
Appellee occupied only part of the building; the part of the building occupied by 
him was not burned, but in fighting the fire his stock of merchandise was dam- 
aged by smoke and water. After the fire, and before any of the goods were re- 
moved, the goods were inventoried, showing a value of $56.69, the damage to the 
goods by smoke and water caused by fighting the fire was $23.40. 


The fire took place on December 10, 1928. On November 15, 1928, an inven- 
tory of the stock was made, showing a value of $529.20. Between the time of the 
inventory and the fire appellee bought and put into his stock goods invoicing $212.- 
09, and sold between those dates goods of the invoice value of $382.20. Appellee’s 
average profit was 20 per cent. These figures, added and subtracted in the proper 
way, showed that there was on hand at the time’of the fire goods of the value of 
$435.83, instead of the value of $56.59, as shown by the inventory after the fire 
was over. Appellee’s theory was that during the progress of the fire goods of the 
value of the difference between these two sums was stolen. 


Appellant’s position is that under the terms of the policy there was no liability 
for loss by theft: 


“This Company shall not be liable for loss caused directly or indirectly by 
invasion, insurrection, riot, civil war or commotion, or military or usurped power; 
or by order of any civil authority; or by theft; or by neglect of the insured to use 
all reasonable means to save and preserve the property at and after a fire or when 
the property is endangered by fire in neighboring premises; or (unless fire ensues, 
and, in that event, for the damage by fire only) by explosion of any kind, or light- 
ning; but liability for direct damage by lightning may be assumed by specific agree- 
ment hereon.” 

[1-4] In construing the provisions of a contract of insurance, all the provisions 
of the policy must be so construed, if it can be reasonably done, so as to give ef- 
fect to each. Where the policy is subject to two interpretations, equally reasonable, 
that which gives the greater indemnity to the insured will prevail. If one construc- 
tion, looking to the other provisions of the policy, and to its general object and 
scope, would lead to an unreasonable result, such construction must be abandoned, 
and that construction adopted which will be more consistent with reason. In all 
cases the policy must be liberally construed in favor of the insured, in order to 
accomplish the purpose of the insurance. 1 May on Insurance, 174, 175; McMas- 
ter v. N. Y. Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Hagan v. Scot- 
tish Ins. Co., 186 U. S. 423 22 S. Ct. 862, 46 L, Ed. 1229; First Nat. Bank v. Ry. 
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Co., 36 Fla. 183, 18 So. 345; L’Engle v. Ins. Co., 48 Fla. 82, 37 So. 462; 67 L. R. A. 
581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748. 

[5] It will be observed from the provision of the policy quoted above that 
appellant was exempt from liability from theft of the goods, as well as neglect by 
appellant to use “all reasonable means to save and preserve the property at and 
after a fire, or when the property is endangered by a fire in neighboring premises.” 
The question is whether these two clauses of the policy can stand together; and, 
if they are so inconsistent they cannot stand together, which one must go down? 
Queen Ins. Co. v. Patterson Drug Co., 73 Fla. 665, 74 So. 807, L. R. A. 1917D, 
1091, although not exactly in point as to its facts, is in point as to the principles 
therein laid down. The contract of insurance in that case contained the same pro- 
vision as the one here involved. It was held in that case that it was the duty of 
the insured to use all reasonable means to save and prevent the insured property 
from impending loss or damage by fire, and if, while moving it from threatened 
destruction or damage, or after it was so removed, and before the insured had time 
to put it in a place of safety, any goods were stolen, the theft was a consequence 
flowing from the peril insured against, and incident thereto, and the insured was 
entitled to recover for the goods lost by theft; that the restriction in the policy 
against loss by theft was incompatible with the requisite that the insured should 
use all reasonable means to save the goods from impending destruction or dam- 
age by fire; that, where there were conflicting clauses in an insurance policy, the one 
which affords the most protection to the insured would control; that, where the 
contract of insurance, when the penalty was non-recovery, required the insured to 
do something which might reasonably result in a loss, the company could not es- 
cape liability by a restriction in the policy that it would not be liable for loss oc- 
curring as a result of the performance by the insured of the required act. To the 
same effect are Leiber v. Liverpool, London & Globe Ins. Co., 6 Bush (Ky.) 639, 99 
Am. Dec. 695; Witherell v. Maine Ins. Co., 49 Me. 200; Newmark vy. Liverpool & 
London Fire Ins. Co., 30 Mo. 160, 77-Am. Dec. 608; Whitehurst v. Fayetteville Ins. 
Co., 51 N. C. 352; Talamon & Co. v. Ins. Co., 16 La. Ann. 426; Case v. Hartford 
Fire Ins. Co., 13 Ill. 676. ; 

We think the reasoning of the Florida case, and the cases on which that case 
is founded, is sound. It is true that under the facts of the present case, if any 
of the goods of the insured were stolen, the theft did not take place durirg their 
removal from the building in which they were situated, because they were not re- 
moved, but took place during the progress of the fire, while it was being fought 
by the fire company and others. Nevertheless, we think the same principle applies 
as where the theft takes place during the removal of the goods irom the building; 
for the policy is avoided if the insured fails to use all reasonable means to save 
and preserve the property, whether it is removed from the building or not. Under 
this clause of the policy it was the duty of appellee not only to use all reasonable 
means under his immediate control to fight the fire and preserve the goods but it 
was his duty to avail himself of the efforts of the fire company and the bystanders 
for the same purpose. In doing this the risk of theft of some part thereof fol- 
lowed. 


Appellee, therefore, was confronted with this situation: If he failed to avail 
himself of all reasonable means to preserve the goods from loss by fire, the policy 
would be avoided; and, on the other hand, if he complied with the requirement of 
the policy in that respect, and as the result thereof the goods were stolen, appel- 
lant would be exempt from liability therefor under the theft clause of the policy. 
The two clauses of the policy are so conflicting that they cannot stand together— 
one must give way to the other; and, under the principles stated, the provision most 
favorable to the insured must be upheld. 


[6] The court refused an instruction to the jury, requested by. appellant, that, 
if they returned a verdict for appellee, the maximum amount appellee was entitled 
to recover was $23.40, the water and smoke damage shown by the ev*dence to have 
been done to the goods found in the store after the fire. The court refused this 
instruction, on the theory that there was sufficient. evidence to go to the jury on 
the question whether, during the progress of the fire, and as an incident thereto, 
there was stolen from the stock of goods the difference between $56.59, the invoice 
value of the goods found in the store after the fire, and the sum of $435.83, the 
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invoice value of the goods appellee contends was in the store at the time the fire 
began. 
We are of opinion that it is a very close question whether appellant was en- 
titled to that instruction, for the evidence is strong that during the progress of the 
fire, and immediately thereafter, before appellee had again acquired complete pos- 
session of the goods, there was no opportunity for theft of any part thereof by 
the bystanders or others. Still, the evidence on behalf of appellee, which was un- 
disputed, showed that on the 15th day of November there was a correct inventory 
taken of the stock then on hand, which amounted to $529.20; that there was added 
to that merchandise invoiced at $212.09, from which there had been sold out of 
stock merchandise invoiced at $382.20; leaving a balance on hand at the time of the 
fire on the 10th of December of the same year of the invoice price of $435.83. 
We cannot say that only one reasonable inference can be drawn from the un- 
disputed facts. namely, that no part of the goods were stolen durfng the progress 
of the fire, and as an incident thereto. Under the evidence, the inference of theft 


was a reasonable one, although the contrary inference may have been more rea- 
sonable. 


Affirmed. 





















































CITIZENS’ BANK vy. FRAZIER. No. 28588. 
Supreme Court of Mississippi, Division B. April 14, 1930. 
127 Southern Reporter 716. 
(Syllabus by the Court.) 
1. CONTRACTS—CONSTRUCTION—FAIRNESS AND REASONABLENESS. 

Courts must, if possible, give contract construction squaring its terms with 
fairness and reasonableness. 

(For other cases, see Contracts, Dec Dig. § 154.) 

2. CONTRACTS—CONSTRUCTION—LEGALITY. 

Contract should, if possible, be construed so as to make it legal. 

(For other cases, see Contracts, Dec. Dig. § 153.) 

3. INSURANCE—INSURING COTTON SECURING LOANS—BANK’S OB- 

LIGATION UNDER AGREEMENT. 

Where bank agreed to keep cotton covered by trust deeds insured up to aggre- 
gate amounts of loans made for cotton purchases, bank’s obligation to borrower 
as regards procuring insurance was that of agent. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Circuit Court, Oktibbeha County; J. I. Sturdivant, Judge. 


_Action by the Citizens’ Bank against A. V. Frazier. From the judgment, 
plaintiff appeals. 


Reversed and remanded. 
Magruder, Walker & Magruder, of Starkville, for appellant. 


Daniel & Greene, of Starkville, for appellee. 
GRIFFITH, J. 


Early in the fall of 1928 appellant bank solicited the cotton account of appellee, 
and in response thereto it was proposed by appellee that the business would be 
given to appellant, provided the latter would keep the cotton insured up to the 
aggregate amounts of all loans made to appellee for cotton purchases, to which 
provision appellant agreed. In pursuance of said arrangement appellee, on October 
6, 1928, obtained from appellant a loan of $2,500 for said cotton account, and gave 
his note secured by a deed of trust on 45 bales of cotton, said then to be stored 
in appellee’s cotton warehouse. At this date the cotton appears to have been 
insured for $3,000. On October 27, 1928, appellee borrowed from the bank an 
additional sum of $3,000, and secured same with a deed of trust on 41 additional 
bales, said to have been likewise stored. This last loan was made on Saturday 
about noon. The bank immediately requested its bookkeeper, who was a subagent 
for a principal insurance agency at Starkville, to procure insurance for an addi- 
tional amount of $2,500 so as to make the total insurance, held by the bank on 
said cotton, equal to the said loans of $5,500. The said subagent thereupon 
attempted to get into communication with the principal agency by telephone, but 
was unsuccessful by reason, as it is alleged, of faulty telephone equipment, and, 
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after two or three such attempts, he finally wrote a letter to the said principal 
agency. This letter was not mailed until after the close of business on Saturday 
night. However, had the letter been mailed earlier, it would not have reached 
Starkville before the close of the principal agency office; the evidence being undis- 
puted that the said principal agency closed at 4:30 p..m. on Saturday and did 
not reopen until Monday morning. No other steps than those mentioned were 
taken to procure the additional insurance, and appellee was not notified of the 
failure. On the Sunday night following, the warehouse and all the cotton therein 
was burned. The bank, having collected the $3,000 in insurance, credited the 
proceeds to the said two notes, and demanded payment of appellee of the balance, 
which payment appellee refused on the ground that the bank had agreed to keep 
the cotton insured up to the full amount of both loans, and had failed to do so. 

The course of the trial in the circuit court seems to have proceeded in the 
main on the theory, on the part of counsel for appellee, that the contract between 
appellee and the bank was that the bank itself had thereby become, in effect, the 
insurer of the cotton, and appellee obtained an instruction, the terms of which 
cannot be reasonably interpreted, except on that theory, or else upon the theory 
that the agreement bound the bank to the procurement of the insurance in any 
event; all hazards of a failure so to procure being at the risk of the bank. To 
these theories, counsel for the bank have responded that either of them would 
be ultra vires in respect to the bank, and most of the argument nere has been 
upon this phase of the case. 

[1, 2] In our opinion there is no real issue of ultra vires, for two reasons: 
First, if by the contract the bank became the insurer of the cotton, then the con- 
tract was void, not by reason of the doctrine of ultra vires, but because wholly 
illegal and prohibited under section 2563, Code 1906 (section 5818, Hemingway’s 
1927 Code); and, if the contract was one to procure insurance absolutely and 
without regard to whether the bank, after diligent efforts could procure it, then 
there is authority to the effect that this, being the equivalent in substance of the 
bank becoming the absolute insurer, is also illegal and void, so far as concerns 
a banking institution. But we do not find it necessary to decide the last-mentioned 
question, and do not decide it, because, in the second place, the contract as made 
between the parties in this case does not reasonably bear the construction as con- 
tended for under either of the stated theories, looking to all the surrounding cir- 
cumstances when the contract was made, the previous dealings of the same nature 
between the parties, and ascribing to the parties reasonableness of purpose and 
fair and just intentions. It is the duty of courts to give to a contract that con- 
struction or interpretation, if possible, which will square its terms with fairness 
and reasonableness, each party toward the other, and moreover, that its terms 
shall be construed, if possible, so as to make it legal, rather than take another 
course of construction which would make it either absolutely illegal or else would 
seriously endanger it on that issue. 

[3] With all these considerations in view, and having carefully and minutely 
examined this entire record, we are of opinion that the only reasonable and just 
view that can be taken of this transaction is that the contract made between the 
parties, and its effect, was one by which the bank agreed to act for appellee in 
procuring the insurance, and to use that degree of diligence and care thereinabout 
which a reasonably prudent man would ordinarily exercise in the transaction of 
his own business of a like nature, and this includes, of course, the obligation, if 
the facts of the case raise such an obligation, of furnishing to te principal the 
proper and pertinent information concerning the progress of the business thus 
intrusted. Our view is that the obligation of the bank to appellee in respect to 
the procuring of the insurance was that of agent and principal, and that the case 
should be submitted to the jury, with proper instructions, under the well-understood 
rules which govern that relation. 

The case having been tried under a different, and, in our opinion, an erroneous 
theory of the law as applied to the facts, the judgment is reversea and the cause 
is remanded for a new trial under the principles herein pointed out as those which 
are proper to govern. 

Reversed and remanded. 
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DEVORE et al. v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
No. 21020. 
St. Louis Court of Appeals. Missouri. March 4, 1936. 
25 Southwestern Reporter (2d) 131. 
INSURANCE—ORAL INSURANCE CONTRACT HELD ESTABLISHED BY 

UNDERSTANDING THAT INSURANCE WAS TO BE EFFECTIVE AS 

OF DATE OF APPLICATION. 

That plaintiffs made written application for fire insurance on solicitation of 
subagent, and paid him the premium, half in cash and half by note, both applica- 
tion and note stating insurance to be of date of application, and authorized agent 
of defendant later assured plaintiff payment of premium was good and that insur- 
ance would be paid if anything happened though policy not yet issued, held to make 
out an oral contract for insurance, precluding defendant insurance company from 
denying that insurance was in force at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from Cape Girardeau Court of Common Pleas; O. A. Knehans, Judge. 

Action by William A. Devore and another against the Franklin Fire Insur- 
ance Company of Philadelphia. From a judgment in favor of plaintiffs, defendant 
appeals. 

Affirmed. 


E. L. Snider, of Chicago, Ill., and Oliver & Oliver, of Cape Girardeau for 
appellant. 


Spradling & Dalton, of Cape Girardeau, for respondents. 

Sutton, C. 

This is an action on a fire insurance contract. The trial, with a jury, resulted 
in a verdict and judgment for plaintiffs for $3,293.33. Defendant appeals. 

Defendant assigns error here upon the refusal of its instruction in the nature 
of a demurrer to the evidence. The ground of the assignment is that there was 
a fatal variance between the pleadings and the proof, in that plaintiffs base their 
action on an oral contract of insurance, whereas the proof shows there was never 
any intention to make an oral contract, but a written application was made for a 
policy to be in writing. 

On April 14, 1927, plaintiffs, at the solicitation of Russell Deal, made applica- 
tion for insurance against loss or damage by fire, lightning, tornado, and wind- 
storm, by the defendant, in the amount of $3,000 on their dwelling house, $200 
on their smokehouse, and $800 on their barn, located on a tract of ninety-two acres, 
in survey 2271, near Whitewater, in Cape Girardeau county. It appears that Russell 
Deal in taking the application was acting as a subagent of Ben Vinyard, who was 
the duly appointed and licensed local countersigning agent of defendant. There 
appears to be no question that Vinyard was authorized to sell insurance, collect 
the premiums, and issue and countersign policies for defendant, which is a foreign 
insurance company duly licensed to do business in this state. When Deal solicited 
and took the application for the insurance, he collected one-half the premium, 
amounting to $65, in cash, and took a note for the balance. The application and 
note were signed by William A. Devore. The application recites that the insurance 
applied for is for a term of three years commencing on the 14th day of April, 
1927. The note recites that it is for value received in policy dated April 14, 1927, 
issued by defendant. The application also states that the insured property is 
mortgaged to the Union Central Life Insurance Company, but does not state the 
amount of the mortgage debt. Vinyard had previously furnished the application 
blank to Deal, and advised him that he would take care of him on the commis- 
sion. After the application was taken by Deal, he delivered it and the note to 
Vinyard, who sent them to the defendant. Vinyard told Deal the insurance was 
bound, and it was agreed between them that Deal might hold the money received 
in part payment of the premium, and turn it over to Vinyard, less commissions, 
as soon as the policy was received. A few days after the application was taken, 
William A. Devore called on Vinyard at his office in Cape Girardeau, and had a 
conversation with him about the insurance. Concerning this conversation, Devore 
testified: “Mr. Vinyard said the policy hadn’t come. He said he was looking for 
it any day. He said I was insured right then. He said I needn’t be uneasy, if 
anything happened I would get my money. He said he had the note, and had 
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sent it to the company. I told him I gave Deal $65 and the note. He said, ‘That’s 
all right; that’s the same as if you had given it to me. We work together on 
insurance. He said the policy ought to have been there then. He said he was 
looking for it any day. He told me as soon as it came in he would send it to 
the Union Central Life Insurance Company. He asked me about the house. We 
talked over the kind of house it was, how it was built, talked over the kind of 
insurance I wanted, which was fire, lightning, and tornado, $3000 on the house 
$200 on the smokehouse, and $800 on the barn. We discussed the premium which 
was to be $130, and that he said I had done paid, half cash and half note. We 
discussed how long the insurance was to run, which was three years. He said 
he had approved the insurance. That’s what he told me.” 

The dwelling house was totally destroyed by fire on June 14, 1927. After 
the fire defendant denied liability, on the ground that it had rejected the applica- 
tion. There -was no evidence offered, however, to show that the appfication was 
in fact rejected. Neither the application nor the money or note given for the 
premium was ever returned to the plaintiffs, nor was any offer to return the 
same ever made. The application and note were produced by defendant at the 
trial, and were offered in evidence. Defendant offered no testimony. Deal did 
not testify, neither did Vinyard. 

An oral contract of insurance presently in force was clearly made out by 
this evidence. It is true the application shows that it was made for a policy 
in writing to be issued, but there is nothing in this inconsistent with the oral agree- 
ment that the insurance should be in force pending the issuance of the policy to 
evidence the contract agreed upon. On the contrary, the application is in perfect 
harmony with such oral contract. It expressly recites that the application is for 
insurance commencing on April 14, 1927. which is the date on which the applica- 
tion was taken. Likewise, the premium note recites that it is for a policy issued 
as of the same date. The application itself was not a contract of insurance, but 
it was evidentiary of the insurance orally agreed upon between Devore and defend- 
ant’s agent. In any view of the undisputed facts disclosed by this record, the 
defendant is precluded, on the plainest principles of estoppel, from denying that 
the insurance was in force at the time of the fire. 


The commissioner recommends that the judgment of the circuit court be 
affirmed. 


Per Curiam. 

The foregoing opinion of Sutton, C., is aaopted as the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


PATTEN et al. v. SPRINGFIELD FIRE & MARINE INS. CO. No. 4705. 
Springfield Court of Appeals. Missouri. Feb. 17, 1930. 
Rehearing Denied March 27, 1930. 
25 Southwestern Reporter (2d) 1075. 

3. INSURANCE—GENERAL INSURANCE AGENT’S KNOWEDGE OF 
FACTS INVALIDATING FIRE POLICY WOULD BE KNOWLEDGE 
OF COMPANY. 

Knowledge on part of general agent of existence of facts invalidating fire 
policy, held to be knowledge of insurance company. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


4. INSURANCE—GENERAI, AGENT, BY TAKING NO STEPS TO CAN- 
CEL FIRE POLICY, WAIVED FOR INSURER RIGHT TO CANCEL 
POLICY ON GROUND THAT FORECLOSURE PROCEEDINGS HAD 
BEEN COMMENCED. 

When general insurance agent with knowledge that mortgagee had commenced 
foreclosure proceedings did nothing and took no steps to cancel policy for reason 
thereof, agent waived for insurance company right to insist on cancellation upon 
that ground after fire had occurred. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 
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6. INSURANCE—WHERE, AFTER FORECLOSURE SALE, BUT BEFORE 
EXECUTION OF DEED, INSURED PROPERTY WAS DESTROYED, 
INSURER HELD LIABLE NOTWITHSTANDING POLICY PROVISION 
THAT POLICY WOULD BECOME VOID WHEN TITLE CHANGED. 
Under fire insurance policy which provided that, on commencement of fore- 

closure proceedings, or in case any change should take place in title or possession 

policy would become void, where moregagee commenced foreclosure proceeding 
and insurance company waived right to cancel policy on that ground, and after 
foreclosure sale had been made, but before deed was executed, insured’s property 
burned, insurance company held liable, since no change of title took place so as 

a a cancellation of policy on that ground until deed was executed and 

delivered. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 


Appeal from Circuit Court, Jasper County; R. H. Davis, Judge. 

Action by W. E. Patten and another against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

McNatt & McPherson, of Aurora, for appellant. 

A. G. Young, of Webb City, for respondents. 

Cox, P. J. 

Action upon a fire insurance policy. Jury waived, and trial by court, who 
found for plaintiff for $850, the amount of the policy. Defendant appealed. 

This is the second appeal in this case. The first is reported in 11 S. W. (2d) 
1101. On the former appeal the judgment was reversed for certain errors relative 
to questions not now involved in this case. 

Plaintiff W. E. Patten was formerly the owner of the west half of the south- 
west quarter of section 21, township 22, range 31, in McDonald county, Mo. on 
which was located a farm residence and other buildings. In April, 1925, Mr. 
Patten sold and conveyed this land to R. T. Poplin, the other plaintiff in this 
case, and took back a deed of trust for $3,000 to secure the unpaid balance of 
the purchase price. On June 18, 1925, the defendant issued the policy sued on 
for the sum of $850 on the dwelling house located on the above-described land. 
This policy was issued to R. T. Poplin as owner, and had attached to it the fol- 
lowing loss payable clause: “Loss, if any, to be adjusted only with the insured 
named herein and payable to the insured and W. E. Patten, Webb City, Missouri, 
or assigns as their respective interest may appear subject nevertheless to all the 
terms and conditions of the policy.” The policy contained certain provisions which, 
if found to exist, would render the policy void, among which we need only mention 
the following: “* * * If any false statements are made in said application or 
otherwise that shall deceive the company to its injury; * * * or upon the com- 
mencement of. foreclosure proceedings; or in case any change shall take place in 
title or interest or possession (except by succession by reason of the death of the 
insured) of the property herein named.” 

The alleged facts relied on by defendant to defeat the recovery are false 
swearing by Poplin in the proof of loss, the commencement of foreclosure pro- 
ceedings, and change in title to the premises. 

In the proof of loss, Poplin had stated that he was the sole, absolute, and 
unconditional owner of the property described, except that W. E. Patten of Webb 
City, Mo., held a mortgage on the farm for $3,000. That was the absolute fact 
when the policy was issued, but defendant contends that, by reason of the mort- 
gage having been foreclosed before the fire, a change in title had taken place, 
and on account of that fact this statement in the proof of loss was false and 
voided the policy. This defense rests on the ability of defendant to establish the 
other defenses of commencement of forclosure proceedings and change of interest 
and title, and, since these other defenses are also urged, it will not be necessary 
to pass on the question of the truth or falsity of the statement as to title in the 
proof of loss, for, if the defense as to change of title fails, the defense of false 
swearing in the proof of loss fails with it. 

This brings us to the defense of commencement of foreclosure proceedings 
and change of title. The facts relative to these defenses are as follows: Poplin 
had defaulted in the payment of interest due on the mortgage to Patten, and Patten 
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had undertaken to foreclose under the terms of the deed of trust by advertise- 
ment and sale. Patten then discovered that a transcript of a judgment against 
Poplin had been filed in McDonald county whichi would create a lien on this land. 
He then decided to abandon foreclosure by advertisement and sale under the deed 
of trust and commenced foreclosure proceedings by suit in the circuit court and 
to have his mortgage decreed a prior lien to the lien of the transcript judgment. 
This suit was filed April 28, 1926. Judgment for plaintiff as prayed was ren- 
dered August 24, 1926, and execution ordered. Execution was issued and levied 
on this land December 23, 1926. Sale under this execution took place February 
7, 1927, and Patten, the holder of the mor¥gage and plaintiff in the suit, bid in 
the property for $100. Deed to him by the sheriff was not executed until January 
9, 1928. In the meantime, to wit, on May 2, 1927 the house covered by the policy 
in suit burned. Defendant denied liability, and on July 25, 1927, tendered back 
the premium that had been paid. 


[1-4] It will be observed that, at the time of the fire on May 2, 1927, the fore- 
closure proceedings had proceeded to judgment and sale under the judgment, but 
the deed to the purchaser had not been executed. On these facts, defendant insists 
that the two provisions of the policy, providing that it should be voided if fore- 
closure proceedings were begun or a change in title should occur, have been violated, 
and for these reasons the policy became void, and there can be no recovery upon 
it. The reply to this contention is a plea of waiver. When the case was here 
before, we held there was sufficient evidence on the question of waiver to take 
that question to the jury, and, since the court sitting as a jury found for plain- 
tiff, we could only hold that he must have found that a waiver had taken place. 
The facts relied upon to show waiver are substantially as follows: The defendant 
company is a nonresident company authorized to do business in Missouri, and 
J. S. Armstrong was its recording agent at Pineville, Mo. Mr. Armstrong had 
countersigned this policv and had delivered it and collected the premium. About 
the lst of November 1925, when an installment of interest was due and unpaid, 
Mr. Patten learned that Mr. Armstrong had purchased the crop of corn on this 
farm from Mr. Poplin, and he went to see Mr. Armstrong about it and protested 
against his buying the crop without the interest being paid. Mr. Yatten testified 
that in that conversation with Mr. Armstrong about November 1, 1925, he said 
to Mr. Armstrong: “I am going to foreclose on that. Mr. Poplin has not paid 
the interest and I am starting proceedings now to foreclose on that. You should 
not buy the crop until you saw me about it.’ Mr. Patten testified to a number 
of other conversations between himself and Mr. Armstrong relative to the affair 
and the proceeding to foreclose the deed of trust. Without setting out these 
conversations in detail, suffice it to say that, if the court, sitting as a jury should 
believe that these conversations took place as testified to by Mr. Patten he would 
be warranted in finding that Armstrong knew about the foreclosure proceeding 
from the time it was started. Mr. Armstrong denied he made the statements 
attributed to him by Mr. Patten, and denied any knowledge of the foreclosure 
proceedings until after the fire. but in our consideration of the case here we must 
accept the testimony of Mr. Patten as true. The trial court could pass on the 
weight of the evidence, but we cannot. The relation of Mr. Armstrong to the 
insurance company was such that, for the purposes of waiver, he was a general 
agent, and knowledge on his part was knowledge of the company. It has been 
suggested that the conversations had with Mr. Armstrong by Mr. Patten were 
merely casual, and this policy was not in mind at the time and for that reason 
the defendant should not be bound by them. We cannot see that the manner 
in which Mr. Armstrong acquired the information that foreclosure proceedings 
were in progress was obtained is material. If he knew of the fact, no. matter 
how he acquired the information, it was his duty to notify his company or take 
whatever steps were necessary to protect the interest of the company and when, 
with that information in his possession, he did nothing and took no steps to 
cancel the policy by reason thereof, he waived for the company the right to insist 
on a cancellation upon that ground after the fire had occurred. Parsons v. Insur- 
ance Co., 132 Mo. 583, 31 S. W. 117, 34 S. W. 476; Springfield Steam Laundry 
Co. v. Insurance Co., 151 Mo. 90, 52 S. W. 238, 74 Am. St. Rep. 521; Ward v. 
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Concordia Fire Ins. Co., 211 Mo. App. 554, 244 S. W. 959; Ward v. fowa State 
Insurance Co. (Mo. App.) 4 S. W. (2d) 895. 

[5] It is contended that, even if the commencement of foreclosure proceedings 
was waived, there was no waiver as to a change of title, and, since the foreclosure 
proceeding had advanced to the point where the property had been sold, the sale 
of the property caused the title to pass from Poplin, and on that date his interest 
in the property passed from him, and that fact avoided liability on the policy. 
The facts show that the sale was made February 7, 1927, and the fire occurred 
in the following May. The property was bid in by the mortgagee who was plain- 
tiff in the foreclosure suit, but no deed was made until January, 1928. This con- 
dition suggests two questions: First, when did the title pass from Poplin to Patten, 
the purchaser at the foreclosure sale? Second, if defendant waived the commence- 
ment of foreclosure procedings as the court must have found it did do, what was 


the effect of that waiver, and how far along the course of the proceedings to fore- 
close did it extend? 


_It is clear to us that the title did not pass until the deed was executed and 
delivered. Leach v. Koenig, 55 Mo. 451; Blodgett v. Perry, 97 Mo. 263, 275 
10'S. W. 891, 10 Am. St. Rep. 307; Howell County v. Wheeler, 108 Mo. 294, 
297, 18 S. W. 1080; Ozark Land & Lumber Co. v. Franks, 156 Mo. 674, 689, 57 
S. W. 540; Chaonia State Bank v. Sollars, 190 Mo. App. 284, 291, 176 S. W. 
263, and cases there cited. 

[6] As to the effect of a waiver of commencement of foreclosure proceedings. 
We are of the opinion that, a waiver of the commencement of forectosure proceed- 
ings and no steps having been taken to cancel the policy until after the fire, waiver 
of the commencement of foreclosure proceedings had the effect to keep the policy 
in force until such foreclosure proceedings had proceeded far enough to bring into 
being the other provision of the policy which provided that a change in interest 
or title of the insured should avoid the policy. 


Under the facts in this case, the change in interest or title of the insured 
that would avoid the policy did not, in our opinion, occur until the execution 
and delivery of the deed, which was several months after the fire. The sale took 
place in February, 1927, but the deed to the purchaser was not executed until 
January, 1928. The reason for the delay is not shown in this record, but, when 
we consider the fact that Patten had sold his farm to Poplin and took back a 
deed of trust thereon to secure $3,000 of the purchase money, it is but reasonable 
to assume that this land was worth more than $3,000. When Patten, the mort- 
gagee, bid this land in at the sale in February, 1927, for $100, and did not secure 
a deed from the sheriff until January 9, 1928, there must have been some reason 
for the delay. Evidently he did not regard himself as the owner from and after 
the date of the sale. He must have regarded himself still as the mortgagee for 
when, in May 1927, three months after the sale, the house burned, he called upon 
Poplin, the insured and owner at the time the policy was issued, to make the 
proof of loss, and, when Poplin made the statement in the proof of loss that 
he was the owner at the time of the fire subject to a mortgage to Patten, this 
must have been done with Patten’s knowledge and consent, which shows that he 
at that time regarded himself as still a mortgagee just as he was before the sale. 
When this suit was filed, August 29, 1927, Patten and Poplin joined as parties 
plaintiff, and thereby each recognized that the other had an interest in the prop- 
erty, although the sale under the foreclosure proceedings had taken pface in the 
preceding February. Under these facts, if Poplin had then filed a motion to set 
aside the sale and permit him to redeem, the court would undoubtedly have sus- 
tained it, and, had that been done, as it legally might have been done, and Poplin 
had redeemed, then Patten would have been eliminated and Poplin would have 
been entitled to collect the insurance. We do not think Poplin had lost an insur- 
able interest in this property at the time of the fire, and, as we view the effect 
of a finding that the commencement of foreclosure proceedings had been waived, _ 
his right to recover on this policy had not, at the time of the fire, been taken 
away from him under the foreclosure proceeding. 


On the former appeal, we apparently based our conclusion as to the effect 


of a sale at foreclosure to the mortgagee upon our former holding in the case 
of Russell v. Home Insurance Co., 216 Mo. App. 244, 262 S. W. 385, and, while 
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we still adhere to the holding in the Russell Case, we do not now deem this case 
parallel to it. In the Russell Case the owner and mortgagor had entered into a 
contract with the holder of the mortgage that he would convey the property to 
the. mortgagee on surrender of his notes and executed a deed for that purpose 
and placed it in escrow to be delivered when his notes were surrendered. In this 
case the owner of the land did nothing. All that was done was done by the 
mortgagee who began foreclosure proceedings, and, when that action on his part 
was waived by the insurer, we hold that such waiver left the policy in force 
thereafter until such time as the foreclosure proceeding should operate to transfer 
the title to the property to the purchaser at the foreclosure sale and that did not 
occur until the execution of the deed on January 9, 1928, and, the fire having 
occurred May 2, 1927 the policy was then in force and the judgment 1s for the 
right party. 

A number of declarations of law were asked by defendant and refused but 
we do not deem it necessary to discuss them. The only disputed question of fact 
was whether or not defendant had waived the commencement of rorecfosure pro- 
ceedings, and our conclusion is that, when that issue was found in plaintiff’s favor, 
the effect of that finding, coupled with the other conceded facts was to establish 
liability on this policy. 

The judgment will be affirmed. 

Bailey and Smith, JJ., concur. 

On Motion for Rehearing. 

Cox. PJ: 

[7] Appellant insists that reversible error was committed by the court in 
refusing declaration of law No. 7 asked by it. This declaration of law is as 
follows: “The Court declares the law to be that if it finds and believes from 
the evidence that foreclosure proceedings were commenced in the Circuit Court 
of McDonald County, Missouri, to foreclose the equity of redemption of plain- 
tiff Poplin in the insured property prior to the alleged fire loss and that the defend- 
ant had no knowledge of the commencement of such foreclosure proceedings, then 
the right of plaintiffs to recover under said policy was forfeited and they cannot 
recover in this action.” 

[8] This declaration correctly states an abstract legal proposition, but knowl- 
edge that would bind defendant could not come to it directly but could only come 
to some agent of the company. The defendant is a corporation, and can only 
act by, and through its agents, and can only acquire knowledge of facts through 
its agents. The only controverted fact in this case was whether defendant’s agent, 
J. S. Armstrong, knew of the commencement of the foreclosure proceédings and 
whether he waived that ground of forfeiture and bound the company thereby. 
Had this trial been before a jury and this same declaration had been asked as 
an instruction to the jury, we think it would have been erroneous because not 
informing the jury how knowledge could be acquired by the company. If it would 
have been erroneous as an instruction to a jury, it was not error for the court 
to refuse to give it as a declaration of law in a trial before the court. Instruc- 
tions to juries or declarations of law in a trial by the court should be based on 
the evidence and the evidence as to knowledge on the part of defendant of the 
commencement of the foreclosure proceedings all tended to show knowledge on 
the part of J. S. Armstrong, the agent of defendant. Had this declaration of law 
stated that, if the court should find that J. S. Armstrong, the agent of defendant, 
had no knowledge of the commencement of foreclosure proceedings, then the policy 
was forfeited and plaintiffs could not recover, it would have been m correct form 
and based on the evidence in the case and should have been given, but we do not 
think the court erred in refusing it as written. 
The motion for rehearing will be overruled. 
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METZGER v. AZTNA INS. CO. 
SAME v. BOSTON INS. CO. 
Supreme Court, Appellate Division, Third Department. 

March 19, 1930. 

240 New York Supplement 749. 

1. INSURANCE—THERE WAS NO CANCELLATION OF FIRE INSUR- 
ANCE POLICY, WHERE INSURED TOOK AND ATTACHED IN- 
DORSEMENT SLIP SHOWING ADDI'VIONAL PREMIUM. 

In action on fire insurance policy, held, that there was no cancellation as matter 
of law either by insurance company or by insured with its assent, where insured 
took and attached to policy indorsement slip showing additional premium. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


3. INSURANCE—THERE WAS ACCEPTANCE OF PROPOSED MODIFI- 
CATION OF ORIGINAL WRITTEN CONTRACT, WHERE INSURED 
ATTACHED TO FIRE POLICY INDORSEMENT SLIP SHOWING AD- 
DITIONAL PREMIUM. 

Where, in view of prior arrangement regarding substitute rate for fire insur- 
ance, insured took and attached to his policy indorsement slip showing additional 
premium, it constituted acceptance of proposed modification of ortginal written 
contract not under seal. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


5. INSURANCE—CHANGE IN FIRE INSURANCE CONTRACT TO IN- 
CREASE PREMIUM HELD SUPPORTED BY NEW CONSIDERATION. 
There was new consideration to support change in existing contract for fire 
insurance by increasing premium, since insurer received larger premiums and insured 
was relieved from danger of immediate cancellation. 
@ (For other cases, see Insurance, Dec. Dig. § 144[1].) 
6. INSURANCE—FIRE INSURANCE CONTRACT AS MODIFIED TO IN- 
CREASE PREMIUM HELD BINDING ON BOTH PARTIES, AND ORIG- 
INAL PREMIUM PROVISIONS WAIVED. 
Where insured took and attached to fire policy indorsement slip showing addi- 
{ tional premium, contract as modified became binding on both parties, and original 
provisions as to premium were waived and new amount substituted. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 


7. INSURANCE—INSURED, HAVING ATTACHED TO FIRE POLICY 

INDORSEMENT SHOWING ADDITIONAL PREMIUM, WAS BOUND 

TO PAY SUCH PREMIUM. 

Where insured took and attached to fire policy indorsement slip showing addi- 
tional premium, there was policy of insurance modified only as to premium which 
insured was bound to pay. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

8. INSURANCE—INSURER IS BOUND IF POLICY IS DELIVERED AND 

TIME OF PAYMENT OF PREMIUM DEFERRED. 

Credit is commonly extended by insurance agents for premium on fire policy, 


and company is bound if policy is delivered and time of payment of premium 
deferred. 


(For other cases, see Insurance, Dec. Dig. § 186[2].) 


9. INSURANCE—FAILURE TO PAY ADDITIONAL PREMIUMS ON FIRE 


POLICY WHILE AMOUNT WAS IN DISPUTE DID NOT CAUSE 
FORFEITURE OF POLICY. 


In action on fire insurance policy, failure of insured to pay additional prem- 
iums while amount was in dispute held not to cause forfeiture of policy. 
(For other cases, see Insurance, Dec. Dig. § 362.) 

10. INSURANCE—FIRE POLICY HELD IN EFFECT AS VALID INSUR- 
ANCE, WHERE INSURED ATTACHED INDORSEMENT SHOWING 
ran PREMIUM, BUT SUCH ADDITIONAL PREMIUM WAS 
NOT PAID. 


In action on policy of fire insurance in which it appeared that insured took 
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and attached to policy indorsement showing additional premium, such policy held 
to be in effect as valid insurance, though additional premium was not paid. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Trial Term, Ulster County. 

Actions by Emanuel Metzger against the Atna Insurance Company, and by 
Emanuel Metzger, as receiver of the Kingston Chemical Manufacturing Company, 
Incorporated, against the Boston Insurance Company. Judgment for defendants, 
and plaintiff appeals. 

Reversed, and new trial granted. 

See, also, 240 N. Y. S. 755. 

Argued before Van Kirk, P. J., and Hinman, Davis, Hill; and Hasbrouck; JJ. 

Joseph M. Fowler, of Kingston (John T. Loughran, of New York City, of 
counsel), for appellant. 

Ainsworth, Carlisle & Sullivan, of Albany (Chas. B. Sullivan, of Albany, of 
counsel), for respondents. 

Davis, J. 

In these actions to recover on policies of fire insurance tried together, verdicts 
for the defendants were directed. 

At the time of the issuance of the policies, the Kingston Chemfcal Manufac- 
turing Company, Inc. (since become bankrupt), was engaged in erecting a building 
to be used as a manufacturing plant. The contract for the building was let in May, 
1916, and the building was completed in the latter part of July or earry in August. 
The first policy of insurance issued was dated June 9, 1916. It covered the build- 
ing in process of erection and contained a builder’s risk clause. As this policy is 
not involved in the litigation, it is mentioned here only in relation to subsequent 
events. The second policy was issued on July 5 and covered a stock of merchan- 
dise to be used in manufacturing. This policy is the subject of another appeal, 
and we need not now make further mention of its terms. The third policy was 
issued on October 3, after the building had been completed and was occupied. It 
covered to the amount of $1,500 the risk on the building. No builder’s risk clause 
was attached. This policy is the subject of action No. 2. The fourtm policy was 
issued on November 1, to the individual plaintiff on a stock of merchandise and 
containers in the building. The coverage was $2,500. This policy is the subject 
of action No. 1. All four policies by their terms were to continue for the term of 
one year and the premium on each was $1.25 per hundred. AII policies were is- 
sued by the same agents. 

The building and contents were destroyed by fire on February 5, 1917. No 
question is raised about notice or proof of loss or the amount of+such loss. In- 
stead, the defenses are that the policies here in question became ineffective be- 
fore the loss by reason of the voluntary cancellation or abandonment thereof by 
the plaintiff, or by the failure of the minds of the parties to meet on the terms of 
the contract. The differences between them arose solely over the amount of prem- 
ium to be paid. 


The parties differ somewhat concerning certain conversations and arrange- 
ments preceding the issuance of the policies. The plaintiff says that all the con- 
versations occurred at the time of the issuance of the policy of June 9. The agents 
say that the same conversations were, in effect, repeated before the issuance of 
each policy. If the difference were material, we would be bound to adopt the plain- 
tiff’s version. In effect, the parties agree that at the time of issuance there was 
no known, fixed rate for the policies on this building because it had not been in- 
spected; and that the rates agreed upon were tentative only. After inspection a 
new rate was to be fixed. At first the agents offered a proposed rate of $.65 per 
hundred. Later plaintiff was advised the policies could not be issued at that rate 
but there would be a tentative rate equal to that om builders’ risk policies of $1.25 
per hundred; but that he might apply after inspection to have it reduced; and 
efforts were made by the agents to get a reduction. All these conversations relat- 
ed to subsequent events. In the meantime the policies were issued at the tentative 
rate agreed upon with no reservation as to a future change. These premiums were 
paid. 

The building was subsequently inspected and a rate was*fixed by the Under- 
writers’ Association, which defendant claims had legal authority ro act. See In- 
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surance Law, § 141, since amended. Notice was given to the agents. The latter 
sent to the plaintiff indorsement slips to attach to his policies which stated the rate 
at $5 per hundred. The plaintiff was naturally indignant when, expecting a re- 
duction, he had notice of a premium four times the amount written in the policy. 
There were high words between him and the agent. He questioned the legality of 
the rate and said he would take the matter up with the superintendenr of insurance. 
He refused at the time to pay it, but he took the indorsement slips and attached 
them to his policies. In effect he agreed to pay an amended rate but questioned 
the amount of the one proposed. The agent threatened cancellation, but the de- 
fendant, although it had the right so to do, did not take such action. There is a 
charge on the part of the defendants, denied by the plaintiff, that he voluntarily 
canceled the policies. That matter constitutes a question of fact which is not 
before us for review. The plaintiff testified (in answer to defendant’s counsel) 
that if defendant had undertaken to cancel, he at all times intended to pay the 
new rate to save his policy; and he regarded himself legally liable for the prem- 
iums if sued. So even the question of definite refusal to pay would be one of fact. 
The matter drifted along until the fire with nothing done on either side. The 
plaintiff retained the policies. The agent claims that he made some futile attempts 
to obtain possession of them; and that the plaintiff agreed to give them up in 
token of surrender and cancellation. This the plaintiff denies. The defendant’s 
position is that by plaintiff’s failure to pay the additional premium, the contract 
at once terminated. The plaintiff’s position is that at the time the new rate was 
submitted, he had already paid sufficient premium, even under the new-rate, so that 
he was not in arrears but a balance remained in his favor; and that the acts of the 
defendants in failing to cancel the policies and return the unearned portion of the 
premium to him, recognized the fact that the policies were in full force and effect, 
and extended credit to him for the balance of the premiums under the new rate. 


[1-5] That there was no cancellation as a matter of law, either by the com- 
pany or by the plaintiff with its assent, is very apparent. The policies on their face 
are complete in all particulars necessary to express the entire agreement. Parol 
evidence to vary their terms by showing prior negotiations or agreements would 
be incompetent as contradictory to those expressed in the writing. Thomas v. 
Scutt, 127 N. Y. 133, 27 N. E. 961; Studwell v. Bush Co., 206 N. Y. 416, 417; 100 
N. E. 129; Allen v. City of Oneida, 210 N. ge 496; 104 N. E. 920; Newburger v. 
American Surety Co., 242 ef Y¥. 134, 151 N. 155; Seitz v. Brewer's Refrigerating 
Mach. Co., 141 U. S. 510, S) Ci Abo ne Ed. 837, But when, in view of their 
prior arrangement cr a a 1 substitute rate the plaintiff. took and attached to his 
policy the indorsement slip showing an additional premium, it constituted an ac- 
ceptance of the proposed modification of an original written contract not under 
seal. No question of consideration for the modification is raised on this appeal. 
It is the rule in this state that any change in an existing contract must have a new 
consideration to support it. The rule is different where there is rescission. and a 
new agreement. Schwartzreich v. Bauman-Basch, Inc., 231 N. Y. 196, 203, 131 N. 
E. 887. A new consideration could be readily found here. The defendant received 


a larger premium; the plaintiff was relieved from the danger of immediate cancel- 
lation. 


[6] The contract as modified became binding on both parties and the original 
provisions as to premium were waived and a new amount substituted. Solomon v. 
Vallette, a" N. Y. 147, 46 N. E. 324; Archibald v. Panagoulopoulos, 233 N. Y. 
478, 135 N. E. 857; Lieberman v. Templar Motor Co., 236 N. Y. 139, 147, 140 N. E. 
222, 29 A. L. R. 1089; Sayer v. Sunderland, 219 App. Div. 615, 619, 220 N. Y. S. 
409. Such modifications may be made to contracts of insurance. Trustees of the 
First Baptist Church v. Brooklyn Fire Ins. Co., 19 N. Y. 305; Ludwig v. Jersey 
City Ins. Co., 48 N. Y. 379, 8 Am. Rep. 556. If it can be said as a question of 
fact that there was no agreement on modification, then the original contract was 
still in force. The defendants had done nothing which as a matter of law con- 
stituted acquiescence in the alleged repudiation of the contract by plaintiff in re 
fusing to pay the additional premium. 


[7, 8] As the evidence stands, there was then a policy of insurance modified 


only as to the premium, which, in spite of his protestations, the plaintiff was bound 
to pay. Train v. Holland Purchase Ins. Co., 62 N. Y. 598, 602. Credit is common- 
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ly extended by agents for premiums, and the company is bound if the policy is 
delivered and the time of payment of the premium deferred. Trustees of the First 
Baptist Church v. Brooklyn Fire Ins. Co., supra; Angell v. Hartford Fire Ins. Co., 
59 N. Y. 171, 17 Am. Rep. 322; Squier v. Hanover Fire Ins. Co., 162 N. Y. 552, 
555, 57 N. E. 93, 76 Am. St. Rep. 349; Hartwig v. Aitna Life Ins. Co. of Hartford, 
Conn., 164 Wis. 20, 158 N. W. 280. 

(9] The evidence is not entirely clear, but it indicates that the agents submitted 
bills for the premiums and continued negotiations for payment after delivery of the 
endorsement slip. Failure to pay the additional premiums while the amount was 
in dispute did not cause forfeiture of the policies. Perry v. Bankers’ Life Ins. 
Co., 47 App. Div. 567, 62 N. Y. S. 553, affirmed 167 N. Y. 607, 60 N. E. 1118. Dur- 
ing the dispute concerning the rate and its payment, two courses were open to the 
defendants: One to cancel the policy and return the unearned premium; the other 
to proceed by suit or otherwise to collect the premiums against which, on defend- 
ants’ theory of the oral modification, the plaintiff had no defense. They adopted 
neither, but elected to temporize with the matter until the fire occurred. Under the 
facts and well-settled legal principles, we think the learned justice was in error in 
his conclusion. There are, as we have indicated, questions of fact yet to be de- 
termined. 

[10] The theory of conditional delivery now argued by respondents appears for 
the first time on this appeal. It was not considered nor was the case decided upon 
that ground at the trial. There was an oral condition or agreement that a new 
rate should be substituted at a later date, but no restricted delivery. The policy 
was in effect as valid insurance. Grannis v Stevens, 216 N. Y. 583, 111 N. E. 263. 
We do not need to speculate on what the legal effect of the agreement on a new 
future rate might have been, had the plaintiff failed to accept the slip, and if he 
had not in legal effect adopted the modification of the contract. See St. Regis 
Paper Co. v. Hubbs & Hastings P. Co., 235 N. Y. 30, 138 N. E. 495. 

The judgments should be reversed on the law and a new trial granted with 
costs to the appellant to abide the event. All concur. 


METZGER v. TNA INS. CO. 
Supreme Court, Appellate Division, Third Department. March 19, 1930. 
240 New York Supplement 755. 

1. INSURANCE—BUILDING DID NOT BECOME “OCCUPIED,” WITHIN 
BUILDER’S RISK CLAUSE OF FIRE POLICY, BY CASUAL STORAGE 
OF GOODS. 

Under fire insurance policy containing builder’s risk clause that liability should 
cease when building became occupied, building did not become “occupied” by 
casual storage of goods. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE—CLAUSES ON COVERAGE AND BUILDER’S RISK IN 
FIRE POLICY WERE CONSISTENT AND INDICATED AGREEMENT 
ma ONLY DURING PROCESS OF ERECTION OF BUILD- 
In fire insurance policy, clause on coverage of merchandise and builder’s risk 

clause providing liability should cease when building was completed and occupied 


held consistent with each other and to indicate agreement to insure onty for period 
during process of erection. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


3. INSURANCE—WRITTEN PROVISIONS PREVAIL OVER PRINTED 
PARTS, OF FIRE POLICY. 

In policy of fire insurance, riders or other written provisions of policy must 
prevail over printed parts, if repugnancy exists between them. 
(For other cases, see Insurance, Dec. Dig. § 149.) 

4. INSURANCE—NEGLECT TO READ AND BECOME FAMILIAR WITH 
FIRE POLICY FURNISHED NO LEGAL EXCUSE TO INSURED WHO 
HAD NO KNOWLEDGE OF BUILDER’S RISK CLAUSE. 

Where insured testified he took fire policy and put it in safe without reading 
and had no knowledge of builder’s risk clause, court properly held that neglect to 
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read and become familiar with terms of policy furnished no legat excuse to in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 


7. INSURANCE—AFTER FIRE POLICY CONTAINING BUILDER’S RISK 
CLAUSE WAS INVALID BY COMPLETION OF BUILDING, INSUR- 
ED’S ACCEPTANCE OF INSURER’S OFFER OF RIDER CONTAINING 
NEW RATES MUST BE COMPLETE AND UNEQUIVOCAL TO CRE- 
ATE NEW CONTRACT. 

Where fire policy containing builder’s risk clause was invalid because of com- 
pletion of building, it could become revived only by new agreement on which minds 
of both parties fully meet, and therefore, where insurer sent rider containing new 
rate, acceptance on part of insured of offer tendered must be complete and un- 
equivocal to create new contract. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


8 INSURANCE—ACCEPTANCE OF RIDER CONTAINING NEW RATE, 
TO BE ATTACHED TO FIRE POLICY CONTAINING BUILDER'S 
RISK CLAUSE WHICH HAD BECOME INVALID, CAME TOO LATE 
AFTER FIRE OCCURRED. 

Where fire policy containing builder’s risk clause was invalid because building 
had been completed, but insurer thereafter offered rider containing new rate, ac- 
ceptance came too late after fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


9. INSURANCE—AFTER COMPLETION OF BUILDING, FIRE POLICY 
CONTAINING BUILDER’S RISK CLAUSE WAS NOT MADE EFFEC- 
TIVE BY INSURED’S RETENTION OF POLICY OR INSURER'S 
FAILURE TO RETURN UNEARNED PREMIUM 
Insured’s retention of fire insurance policy containing builder’s risk clause 

after it became void owing to completion of building did not give it life, nor did 

failure of insurer to return unearned portion of premium prolong its existence. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Appeal from Trial Term, Ulster County. 


Action by Emanuel Metzger, as receiver of the Kingston Chemical Manufac- 
turing Company, Incorporated, against the Aitna Insurance Company. Judgment 
for defendant, and plaintiff appeals. 


Affirmed. 


Argued before Van Kirk, P. J., and Hinman, Davis, Hill and Hasbrouck JJ. 

Joseph M. Fowler, of Kingston (John T. Loughran, of New York City, of 
counsel), for appellant. 

Ainsworth, Carlisle & Sullivan, of Albany (Chas. B. Sullivan, of Albany, of 
counsel), for respondent. 

Davis, J. 


The action is to recover on a policy of fire insurance. The only question pre- 
sented relates to whether the policy was valid and in effect at the time the fire 
occurred. 

Many of the principal facts have been stated in the opinion in actions Nos. 
1 and 2, 240 N. Y. S. 749, between substantially the same parties, decided herewith. 
This case, however, stands upon a different footing, and the additional facts may 
now be given. 

[1-3] The coverage was for $1,500, “On stock of merchandise consisting prin- 
cipally of chemical supplies, napthalene, and crude manufactured, and in the process 
of manufacture—All while contained in the two story, frame, fireproof roof build- 
ing, in process of erection, to be used as manufacturing plant. * * *’ In the 
body of the policy it was stated that the term was one year beginning on the 
5th day of July, 1916, the rate was given at $1.25, and the total premium $18.75. 
Attached to the policy was a rider, called “builder’s risk clause,” containing the 
following language: “It is understood and agreed that this policy covers the 
property described herein only while the building is in process of erection and 
completion and not as an occupied building, and that all liability under this policy 
shall cease when the building shall become occupied in whole or in part; except 
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that if the building is to be a manufacturing plant, machinery may be set up and 
tested.” The premium was paid and the policy delivered. The plaintiff has fixed 
the date of the completion of the building as the latter part of July or the first 
part of August. When completed it was to be used as a “manufacturing plant.” 
When the policy was issued such use had not begun. By its terms this policy 
became inoperative when the building was completed. It did not become “occupied” 
by the casual storage of goods. The limitation of risk was during the “process 
of erection and completion.” The two clauses on coverage and builder’s risk are 
consistent with each other and indicate an agreement to insure only for the period 
during the process of erection. Hayward v. Liverpool & Life & Fire Ins. Co., 
2 Abb. Dec. 349. They limit the period of one year first stated. Riders or other 
written provisions of the policy must prevail over the printed parts 11 repugnancy 
exists between them. Harper v. Albany Mut. Ins. Co., 17 N. Y. 194; Chadsey v. 
Guion, 97 N. Y. 333; Palatine Ins. Co. v. Ewing (C. C. A.) 92 F. 111, 114. 

It is perhaps unusual, as plaintiff suggests, that a builder’s risk clause should 
be attached to a policy covering merchandise; but there is no legal reason why 
the parties may not agree on terms out of the ordinary. The plaintiff’s theory 
was, as determined by the complaint, that the builder’s risk clause was attached 
through inadvertence or mutual mistake; and that it was intended to issue insur- 
ance for one year with a readjustment of rate after the building was completed 
and inspected. Reformation of the policy was asked to make it conform to the 
agreement of the parties. 


[4, 5] On the trial the plaintiff testified that he had taken the policy and put 
it in his safe without reading and had no knowledge of the builder’s risk clause. 
Very properly, the learned trial justice held that a neglect to read and become 
familiar with the terms of his policy furnished no legal excuse to plaintiff, relying 
upon the authority of Metzger v. Attna Ins. Co., 227 N. Y. 411, 125 N. E. 814. 
This doctrine either as applied to the policy or to an application therefor is not 
new, but rather is the settled law of the state. See Hook v. Michigan Mutual 
Life Ins. Co., 44 Misc. Rep. 478, 90 N. Y. S. 56, affirmed 139 App. Div. 922 123 
N. Y. S. 1121; Stanulevich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 
315; Satz v. Massachusetts Bonding & Insurance Co., 243 N. Y. 385, 153 N. E. 
844, 59 A. L. R. 606; Kwiatkowski v. Brotherhood of American Yeomen, 243 N. Y. 
394, 153 N. E. 847. Unless there is fraud, estoppel, or waiver, the insured may 
recover on a policy of insurance only in accordance with its terms. 


[6] Here, there is no evidence of mutual mistake or any other recognized 
ground for reformation of insurance policies. Salomon v. North British & Mer- 
cantile Ins. Co. of New York, 215 N. Y. 214, 109 N. E. 121, L. R. A. 1917C, 106; 
Miaghan v. Hartford Fire Ins. Co., 12 Hun, 321; Cary Mfg. Co. v. Merchants’ 
Ins. Co., 42 App. Div. 201, 59 N. Y. S. 7. At the most, the plaintiff's claim is that 
there was an oral agreement preceding its issuance to modify the policy and to 
extend its term by striking out the builder’s risk clause upon the adjustment and 
payment of a new premium. There is evidence that the same talk preceded the 
issuance of this policy that occurred in relation to the others—that the rate should 
be readjusted in the future and coverage continued. Had that agreement been 
consummated after the building was completed, the defendant might be deemed 
to have waived the provisions in the rider or be estopped from asserting it as a 
defense, for the reason that a new premium had been accepted with the builder’s 
risk clause in effect; and the policy on its face would have been void at its incep- 
tion. The courts will not recognize that the parties contemplated any such result. 
Ludwig v. Jersey City Ins. Co., 48 N. Y. 379, 8 Am. Rep. 556; Wood v. American 
Fire Ins. Co., 149 N. Y. 382, 386, 44 N. E. 80, 52 Am. St. Rep. 733. But the 
authorities which sustain the plaintiff in the other actions referred to will prevent 
here parol proof of prior agreements to introduce new terms into a policy com- 
plete within itself. 


[7-9] We now come to the events occurring on December 16, 1916, when 
the agent sent to the plaintiff, with the other riders containing a new $5 rate, one 
that might be attached to the policy in question. Just what was the purpose in 
offering a rider to be placed on this policy which by its provisions was terminated, 
we are not informed. At best, we may regard it as a willingness to revivify the 
policy that was dead. It may be that it was proposed to waive the provisions 
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of the builder’s risk clause now obsolete, and continue the insurance on the goods 
in the now completed building. If we take that view of it, the offer was made 
on new terms, to wit, a new rate for which payment was demanded. The plain- 
tiff rejected the offer of a new contract and repudiated the insurance in words 
not different from those used regarding the other riders or slips but under other 
conditions. There he had valid insurance policies with the premiums paid and 
the implication of credit for the new rates. Here his policy was nvalid and 
could become revived only by a new agreement upon which the minds of both 
parties must fully meet. Acceptance on the part of the plaintiff of the offer 
tendered must be complete and unequivocal if there was to be a new contract. 
Chicago & G. E. R. Co. v. Dane, 43 N. Y. 240; Travis v. Nederland Life Ins. Co. 
(C. C. A.) 104 F. 486, 488; Brown v. Dutchess County Mut. Ins. Co., 64 App. 
Div. 9, 13, 71 N. Y. S. 670; Am. Inst. Restatement of the Law of Contract, §§ 58, 
59. The acceptance came too late after the fire occurred. The retention of the 
policy after it became void did not give it life. Gately-Haire Co. v. Niagara Fire 
Ins. Co. of City of New York, 221 N. Y. 162, 116 N. E. 1015, Ann. Cas. 1918C, 
115. Nor did the failure of defendant to return the unearned portion of the 
premium prolong its existence. Buckley v. Citizens’ Ins. Co., 188 N. Y. 399, 
S] N. EB. 165, 13.1.8. A. CN.-S.) S39. 
The judgment should be affirmed, with costs. All concur. 


MILLER v. FARMERS’ MUT. FIRE INS. ASS’N OF NORTH CAROLINA. 
No. 340. 
Supreme Court of North Carolina. 
April 9, 1930. 
152 Southeastern Reporter 684. 
1. INSURANCE—WINDSTORM—LOSS—CONTRIBUTING CAUSES. 

Where cause designated in windstorm policy is efficient cause ot loss, insured 
may recover, though there were contributing causes. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

2. INSURANCE—WINDSTORM—EFFICIENT CAUSE OF DAMAGE— 

SNOW AS CONTRIBUTING CAUSE. 

Insured might recover under windstorm policy for damage to building on proof 
that windstorm was the efficient cause of the damage, though snow on the roof 
may have been a contributing cause. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

Appeal from Superior Court, Durham County; Harris, Judge. 

Action by D. S. Miller against the Farmers’ Mutual Fire Insurance Association 
of North Carolina. From a judgment for defendant, plaintiff appears. 

New trial. 

The plaintiff, a member of the Orange county branch of the defendant cor- 
poration, brought suit on a policy of insurance issued by the defendant in the 
sum of $1,500 on his one-story frame building used as a pavilion and dressing 
room at Highland Park near the city of Hillsboro. The policy contains the follow- 
ing clause: “Lightning and Storm Clause—(Ordinary). This policy shall cover 
any direct loss or damage caused by lightning, including loss or damage by cyclone, 
tornado or windstorm, not exceeding the sum insured, nor the interest of the 
insured in the property, and subject in all other respects to the terms and conditions 
of this policy; provided, however, if there should be any other insurance on said 
property this association shall be liable only pro rata in such other insurance 
for any direct loss by lightning or windstorm, whether such other insurance be 
against direct loss by lightning and windstorm or not.” 

The plaintiff alleged that on March 2, 1927, and from twenty-four to forty- 
eight hours before that time, the wind blew with great force; that, as a result 
of the windstorm, such quantities of snow were heaped upon the hall and dressing 
room as to crush the top; and that, during the terrific windstorm and snow, the 
top of the building collapsed, doing great damage to the property. He alleged, 
further, that the defendant became liable to him in the sum of $1,066.64 as the 
measure of his loss. The defendant admitted the execution of the policy and the 
payment of premiums, but denied the remaining material allegations of the com- 
plaint. The following verdict was returned: 
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“1. Was the plaintiff's pavilion and dressing hall damaged by windstorm, as 
alleged in the complaint? Answer: No. 


‘ “2. What damage, if any, is plaintiff entitled to recover of the defendant? 
Answer: : 
Judgment for the defendant; appeal by the plaintiff. 
Fuller, Reade & Fuller and E. C. Brooks, Jr., all of Durham, for appellant. 
McLendon & Hedrick, of Durham for appellee. 
ADAMS, J. 


The defendant contends that there was no windstorm, and that the plaintiff’s 
damage was the sole proximate result of the accumulation of snow on the roof. 
The plaintiff contends that a windstorm was the efficient cause o1 the damage, 
and that he is entitled to recover on the policy although the snow on the roof 
may have contributed to the collapse of the building. With respect to these con- 
tentions, the court instructed the jury as follows: “The Court further charges 
you that unless you find from the evidence and by the greater weight thereof, the 
burden of proof being upon the plaintiff, that the said building was damaged by 
a windstorm, as I have defined a windstorm to you, unaided by snow, which was 
deposited on the building during the course of the snow fall and further unaided 
by any snow which was blown on the building by the wind, then the Court charges 
you that it would be your duty to answer the first issue No.” This instruction 
is one of the appellant’s assignments of error. 


[1] Among the various forms of insurance contracts are those relating to 
lightning insurance and to cyclone, tornado, and windstorm insurance. Some 
forms of lightning insurance exclude loss or damage caused by cyclone, tornado, 
or windstorm, but the policy under consideration includes such loss m express 
terms. 37 C. J. 661. It is not denied that the property was damaged or that in 
consequence the plaintiff suffered loss. The exception presents the question whether 
the plaintiff must prove that a windstorm was the sole proximate cause of the 
damage or whether he may recover upon proof that it was the efficient cause, 
although snow upon the roof may have been a contributing cause. On this point 
the weight of authority is in support of the plaintiff’s contention. The general 
rule is that, if the cause designated in the policy is the dominant and efficient 
cause of the loss the right of the insured to recover will not be defeated by the 
fact that there were contributing causes. In Jordan v. Iowa Mut. Tornado Ins. 
Co., 151 Iowa, 73 130 N. W. 177, Ann. Cas. 1913A, 266 the plaintiff sought to 
recover damages on two policies insuring against the loss of live stock caused 
by tornadoes, cyclones, and windstorms, and the defense was put upon the ground 
that the loss, if any, was wholly outside the terms of the contract. The court 
held that, if the windstorm was the efficient cause of the loss, the fact that other 
causes contributed thereto would not relieve the insurer of liability. The principle 
was maintained in Phenix Ins. Co. v. Charleston Bridge Co. (C. C. A.) 65 F. 
628; the court holding in effect that, when the damage complained of resulted from 
two or more causes which could not be distinguished, the entire loss would be 
referred to the dominant and not to the contributing cause. In reference to the 
question of liability on a tornado insurance policy considered in Queen Ins. Co. 
v. Hudnut Co., 8 Ind. App. 22, 35 N. E. 397, 398, the Appellate Court of Indiana 
remarked: “That the hurricane itself coming in contact with the building did 
not alone cause the damage is not material, but, if it caused another body to 
come in contact and do the damage, the hurricane would be the direct and con- 
trolling cause.” 


Of course the principle enunciated in these cases has no application if liability 
for the contributing cause is expressly excluded by the terms of the policy. Holmes 
v. Phenix Ins. Co. (C. C. A.) 98 F. 240, 47 L. R. A. 308; Nat. Fire Ins. Co. v. 
Crutchfield, 160 Ky. 802, 170 S. W. 187, L. R. A. 1915B, 1094. 


[2] The plaintiff’s allegation is susceptible of the interpretation that the fall 
of the roof was caused by the wind and the accumulation of snow upon the house. 
If the jury should find from the evidence that the windstorm was the efficient 
cause of the damage and that the snow was contributory, the combined effect 
would be attributed to the efficient cause, upon the principle that “it is generally 
sufficient to authorize a recovery on the policy that the cause designated therein 
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was the efficient cause of the loss, although other causes contributed thereto.” 17 
C. J. 694. 


The instruction complained of withheld from the jury any consideration of 
this view of the case. 

The defendant contends that, if the evidence be true, the plainti® cannot recover 
upon the policy; but the contention involves the consideration of law and facts, 
and, as there is no exception presenting this view, we have confined our investiga- 
tion to matters based on the exceptions of the appellant. 

For error in the instruction, there must be a new trial. 

New trial. 





MIDKIFF et al. v. PALMETTO FiInu, INS. CO. No. 372. 
Supreme Court of North Carolina. April 9, 1930. 


152 Southeastern Reporter 792. 
2. INSURANCE—FIRE POLICY—EX PLOSIVES—WAIVER—EVIDENCE. 

Evidence that agent of insurer knew insured kept dynamite when issuing fire 
policy made question of waiver of conditions respecting explosives for jury. 

The evidence showing waiver of condition in polcy respecting explosives dis- 
closed that president of insurance agency who was agent for fire insurer solicited 
insurance business from insured, and knew that insured carried dynamite in stock 
before issuing policy, and discussed same with insured. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—FIRE POLICY—AGENCY—WAIVER OF CONDITION. 
That fire policy was signed by insurer’s agent and executed in agent’s office 
held immaterial in determining waiver of condition. 
(For other cases, see Insurance, Dec. Dig. § 664.) 


4. INSURANCE—KNOWLEDGE OF AGENT —INSURER —IMPUTED 
KNOWLEDGE. 


Knowledge by president of insurance agencv licensed to solicit insurance held 
imputed to insurer. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Superior Court, Surry County; Sink, Special Judge. 

Action by James B. Midkiff and another, trading as the Midkiff-Brannock 
Hardware Company, against the Palmetto Fire Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

No error. 

The issues submitted to the jury and their answers thereto were as follows: 

“1. Did the defendant, Palmetto Fire Insurance Company, execute and deliver 
to the plaintiffs the policy of insurance sued on, as alleged in the complaint? An- 
swer: Yes. . 

“2. Did the plaintiffs carry dynamite and dynamite caps in their stock at the 
time of the issuance and delivery of the policy, and fire? Answer: Yes. 

“3. If so, did the defendant by its knowledge and conduct waive the printed 
portions of the policy forbidding the keeping of dynamite and dynamite caps in 
stock? Answer: Yes. 

“4. What amount, if any, are the plaintiffs entitled to recover of the defendant? 
Answer: $2500.00 with interest from date of payment as set forth in policy.” 

Judgment was rendered on the verdict for plaintiff. Defendant made numerous 
assignments of error, and appealed to the Supreme Court. The other necessary 
facts will be set forth in the opinion. 

Brooks, Parker, Smith & Wharton, of Greensboro, for appellant. 

E. C. Bivens, of Mt. Airy, for appellees. 

CLARKSON, J. 

This action was here on appeal by plaintiff from judgment of nonsuit, Midkiff 
v. Ins. Co., 197 N. C. 144, at page 146, 147 S. E. 814, 815 where we find the fol- 
lowing: “This appeal involves the same question of law as that presented for 
decision in Midkiff v. Insurance Co., 197 N. C. 139, 147 S. E. 812. In that case 
there was evidence tending to show a waiver by defendant of the condition in 
the policy with respect to explosives. The judgment on the verdict was affirmed. 
In the instant case, there was no evidence tending to show that either of the 
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defendants had waived this condition, in accordance with the provisions of the 
policies, or otherwise. Therefore, the judgment dismissing each action as of 
nonsuit must be affirmed.” 

The opinion of this court, sustaining the nonsuit, was filed on April 24, 1929. 
The present action was commenced on August 17, 1929 within one year after the 
nonsuit. The costs in the original action have been paid. C. S. § 415. 

In Hampton v. Spinning Co., 198 N. C. at page 240, 151,S. E. 266, 268, it is 
written: “We therefore hold, upon the particular facts appearing in the judgment 
in this clause that, a plaintiff may bring an action and have it heard upon its merits, 
and, if a judgment of nonsuit is then entered, he may bring a new suit within one 
year, or he may have the cause reviewed by the Supreme Court. If the Supreme 
Court affirms the judgment of the trial court, he may, under C. S. § 415, bring 
a new action within the period therein specified. But if, upon the trial of the new 
action, upon its merits, in either event, it appears to the trial court and is found 
by such court as a fact, that the second suit is based upon substantially identical 
allegations and substantially identical evidence, and that the merits of the second 
cause are identically the same, thereupon the trial court should hold that the judg- 
ment in the first action was a bar or res adjudicata, and thus end that particular 
litigation.” Chappel v. Ebert, 198 N. C. —, 152 S. E. 692. 

[1] We do not think the present action is based on “substantially identical 
evidence.” In the former opinion, Midkiff v. Ins. Co., supra, 197 N. C. at page 
145, 147 S. E. 814, 815, it is said: “Neither of the defendants had knowledge at 
the date of the issuance of its policy that plaintiffs at said date had or kept dyna- 
mite as a part of their stock of merchandise. * * * Evidence tending to show 
that hardware merchants of Surry county generally carry dynamite and dynamite 
caps in stock was properly excluded upon defendants’ objections.” 


In the present action the evidence is to the effect that J. A. Beach was president 
of the Mount Airy Insurance & Realty Company, and G. E. Sparger, Jr., was 
secretary and treasurer of the company. The company was an agent. and Beach 
had license to write fire insurance for defendant company. The policy was signed 
by Sparger, but made out by the girl in the office. 

James B. Midkiff testified in part: “Q. Will you state to his Honor and the 
jury what conversation, if any, took place between you and Mr. Beach at the 
time this policy was solicited? A. Well, when he came in he says, ‘Boys, have 
you got any insurance yet?’ I says ‘No.’ We had promised htm some business. 
In fact, he got us some money to start business on, and we promised to take 
out some insurance with him. I told him, no, we hadn’t taken any yet. He 
says ‘Well you better have some.’ He says, ‘How; much do you want me to write 
you?’ I told him $2,500 on stock, and at that time he was standing about two- 
thirds of the way back in the store. At the special time we had there three cases 
of dynamite sitting on the counter, and he says, ‘Jim, are you going to buy steel 
magazines to keep this in?’ I says, ‘No, we are not going to buy one, Mr. Beach. 
We had one at the other place and didn’t keep it in there half the time.’ He 
says, ‘Well I guess that will be all right, anyhow. * * * At that time the dynamite 
was sitting on top of the counter in the case where it was shipped. The policy 
was delivered two or three days after that.” 


J. A. Beach was not a witness on the former trial. On the trial in the present 
action Beach testified in part: “I was president of the company. I solicited insur- 
ance, and solicited loans or any other form of business that the company did, 
real estate, and so on. I solicited a policy of fire insurance from James B. Midkiff 
and C. L. Brannock on or about the 26th day of August, 1926. I knew they 
carried dynamite in stock. ‘They carried it from the very beginning of their busi- 
ness. I saw it on the counter and bought a couple of sticks of ij I saw the 
dynamite before this policy of $2,500.00 was delivered to Mr. Midkiff and Mr. 
Brannock. * * * I discussed the matter with Mr. Midkiff and asked him why 
I wasn’t summoned because I knew of the facts I just stated. He said he never 
thought about it; said he just overlooked it, and when I called his attention to 
the discussion about this container, why, he remembered it. I mean a magazine 
that we used to use; it makes it quite a good deal safer to have dynamite.” The 
latter testimony was admitted to corroborate Midkiff. The witness testified further : 
“I had a license from all the companies we represented at the time. * * * I think 
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the girl in the office wrote it out but Mr. Sparger usually signed, sometimes I 
did. * * * I delivered the policy to Mr. Midkiff and Mr. Brannock took it down 
to their store.” 

[2] The facts in the present action were not based on “substantially identical 
evidence,” but entirely different evidence. We think the evidence sufficient to be 
submitted to the jury on the question of waiver, in accordance with the law on 
the subject set forth in the case of Midkiff & Brannock v. N. C. Home Ins. Co., 
197 N. C. 139, 147 S. E. 812. It is there said, at page 143 of 197 N. C., 147 S. E. 
812, 814, by Mr. Justice Connor for the court: “It must be. held therefore that 
defendant, having issued the policy, with knowledge of the presence of the dyna- 
mite and dynamite caps on the premises described in the policy, waived this condi- 
tion, and is estopped to rely upon the presence of the dynamite and dynamite caps 
on said premises at the date of the fire as releasing the defendant from liability 
under the policy.” 

The principle set forth in the above decision is well settled law in this juris- 
diction and the great majority of the courts in the nation. Many of the decisions 
are cited in the case of Smith v. Attna Life Ins. Co., 152 S. E. 688, at this term, 
and need not be repeated. 

[3] Sparger and Beach were both officers of the Mount Airy Insurance & 
Realty Company, and had license to write insurance for defendant company. The 
fact that Sparger issued and signed the policy “Mount Airy Ins. & Realty Co., 
G. W. Sparger, Jr., Agent,” and it was made out by the girl in the office of Mount 
Airy Insurance & Realty Company, is immaterial under the facts and circum- 
stances of this case. Beach, the President of the Mount Airy Insurance & Realty 
Company, solicited the policy, and had license and authority from defendant as 
agent of Mount Airy Insurance & Realty Company to solicit, and did solicit, the 
insurance, and had full knowledge of the presence of the dynamite on the premises 


before the policy was issued and delivered, and his knowledge is imputed to the 
defendant company. 


In law we find no error. 

NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. LLEWELLYN et al. 

No. 19297. 

Supreme Court of Oklahoma. 
Feb. 18, 1930. 
Rehearing Denied April 15, 1930. 
286 Pacific Reporter 792. 
(Syllabus by the Court.) 

1. PRINCIPAL AND AGENT—PUBLIC POLICY FORBIDS ONE CON- 
TRACTING WITH HIMSELF AS ANOTHER’S AGENT WITHOUT 
PRINCIPAL'S RATIFICATION OR ACQUIESCENCE. 

Public policy forbids one to enter into contract with himself as agent for 
another, without acquiescence or ratification of principal. 

(For other cases, see Principal and Agent, Dec. Dig. § 69[1].) 

2. PRINCIPAL AND AGENT—PRINCIPAL, BY AUTHORIZING AGENT 
TO EXECUTE CONTRACT BETWEEN THEM, MAKE OFFER WHICH 
WHEN ACCEPTED BY AGENT AND COMMUNICATED 7O PRINCI- 
PAL CREATES BINDING CONTRACT. 

If a principal, with sufficient definiteness and certainty, authorizes an agent 
to execute a contract between them, it is an offer by the principal to the agent, 
accepted by the latter by execution of the contract imposing the obligations of 
the contract upon both if, and when, acceptance by the agent is communicated to 
the principal. 

(For other cases, see Principal and Agent, Dec. Dig. § 69[1].) 

(Additional Syllabus by Editorial Staff.) 


3. INSURANCE—IN VIEW OF PREVIOUS ISSUANCE OF FIRE POLICIES 
ON AGENT’S OWN PROPERTY, AGENT’S EXECUTION OF POLICY 
AND MAILING REPORT THEREOF TO COMPANY CONSTITUTED 
ACCEPTANCE OF RISK. 


Where insurance company had previously issued two fire policies on same 
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property belonging to its local agent besides other policies on other property belong- 
ing to her, and had accepted premiums therefor, held that, when such agent executed 
a new policy on her property for an increased amount of insurance at much less 
than value of property, and thereafter placed in mail a letter containing daily 
report addressed to company or its designated agent, insurance company accepted 
the risk and was liable on policy. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

Commissioners’ Opinion. 

Appeal from District Court, Leflore County; D. C. McCurtain, Judge. 

Action by Cora Llewellyn and another against the National Fire Insurance 
Company of Hartford, Conn. Judgment ‘or plaintiffs, and defendant appeals. 
Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff 
in error. 

T. T. Varner, of Poteau, for defendants in error. 

Haut, C. This was an action for a recovery on a policy of fire insurance. The 
plaintiff prevailed. Only two questions are present in this appeal: (1) Was the 
contract of insurance in existence before the loss? (2) To what extent or under 
what conditions may an insurance agent, even with certain express-authority from 
his company, write insurance on his own property? 

Cora Llewellyn and J. H. McBee were local agents of the National Fire Insur- 
ance Company of Hartford, Conn., for the purpose of writing and issuing policies 
of fire insurance. The general agent of this fire insurance company, as an induce- 
ment to the acceptance of the agency by Llewellyn and McBee, gave them authority 
to execute policies of insurance on their own property. This is expressly denied 
by the general agent, but testified to by both Cora Llewellyn and J. H. McBee. 
They testified that Lund, the general agent, authorized them to issue the policies 
of insurance, apparently in the usual way; the usual way being that these agents 
or either of them would issue a policy of insurance and bind the company from 
the time of the issuance of the policy. These persons, McBee and Lewellyn, issued 
numerous policies of insurance on their own property with this company, as the 
insurer. No objection whatever was made by the company or anybody im its 
behalf to the issuance of these numerous policies. A fair sample of the acceptable 
nature of these transactions between the parties is reflected in the following letter 
from the general manager of the insurance company, as follows: 

“September, 1922. 
“Re: 454087,, J. H. McBee. 

“McBee & Llewellyn, Agents, Poteau Oklahoma—Gentlemen: Replying to 
your valued favor, of recent date, we wish to advise that the above numbered 
Daily Report was duly received and has been passed to our Approved file. 

“We appreciate the favor of this desirable business, however, wish to advise 
that we do not acknowledge receipt of each and every Daily Report inasmuch as 
that procedure would entail too much clerical work. 

“You may rest assured that if any risk does not have our approval or if the 
Daily Report is not received, your office will be promptly advised to that effect. 

“Again thanking you for the favor of your own desirable business, we are 

“Yours truly, C. O. Talmage, Manager. 

git Nothing pays like insurance—W _ it in the Columbia. !” 

(The ‘Columbia was an underwriting agency for defendant.) 

Another letter antedating the above communication regarding the matter of 
these agents insuring their own property, is as follows: 


“June 14, 1921. 
“McBee and Llewellyn, Poteau, Okla. Gentlemen: I enclose sfx copies of 
the builders risk form to be used in writing the policy on your building. The rate 
will be 60 cents per $100 of insurance for three months. For tornado policy, strike 
out the lightning and electrical exemption clauses in the form. Use the mercantile 
policy (white) for fire and the regular tornado policy (pink) for the wind. Trust- 
ing this will enable you to get the policy out in good shape, and that the home 

office will be glad to point out any errors, in case of any, I am 
“Yours very truly, 
Jno. G. Lund, State agt. 
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“All daily reports and endorsements must go through the Oklahoma Audit 
3ureau, Oklahoma City. This does not apply to farm business, which goes direct 
to the Omaha office.” 

In July, 1921, Cora Llewellyn, defendant in error, was the owner of a building 
in the town or city of Poteau, which building was used for a garage. On the 
23d day of that month and year she issued a policy of insurance with this defendant 
company as insurer, insuring this building against windstorm and tornadoes. The 
premium was accepted, and no objection was made to the policy. On the 4th 
day of September, 1923, she wrote another policy of insurance with said company 
to insure the same property for the sum of $5,000 against loss by fire. It appears 
that the premium was paid on that policy and no objection was made by the com- 
pany. On September 4, 1924, that policy expired, and she wrote another 
policy with this same company (plaintiff in error), the amount of which was 
$5,500, and its duration was for a term of one year. That policy involves the 
controversy in this action. On October 2d following, the improvements described 
in this policy of insurance were damaged by fire to the extent of $2,448.53. There 
is no controversy as to the amount of the damage. 

The plaintiff Cora Llewellyn testified that immediately therearter, that is, on 
the day of the date of the policy, or the following day, she mailed a aaily report 
disclosing this transaction to either the company at Omaha, Neb., or to the Okla- 
homa Audit Bureau, which was the proper place to mail reports of that nature. 
Her testimony in this connection is not very convincing but thai question was 
for the jury. She testified that she used one of the self-addressed envelopes 
furnished her by the company in mailing this report. The premiums: on all the 
other policies of insurance had been paid in regular order by plaintiff. At the 
time the loss was sustained to the property involved in this action, the premium 
on this policy had not been paid. Plaintiff explained that omission by a provision 
in the contract which provided these insurance agents were entitled to 45 days 
after the end of the month in which the policy was issued in which to make remit- 
tances to the company. 

Of course all, or practically all, of plaintiff's testimony was denied by defend- 
ant’s witnesses, except the fact of the issuance of the prior policies covering this 
particular property damaged by fire, and the issuance of the other policies of 
insurance covering other property at various times between June, 1921, and Sep- 
tember, 1924. Mr. Lund, the state agent, testified in this connection thai he only 
authorized the plaintiff and her partner, J. H. McBee to write insurance on their 
own property and submit the policies to the company for approval. The company’s 
officers and agents, and also employees of the Oklahoma Audit Bureau, testified 
that the daily report of the issuance of this policy was never received, or at least 
it could not be located in their respective offices. 


The case was tried to a jury, and therefore these matters concerning which 
the testimony was materially conflicting were wholly within their province. The 
jury by its verdict evidently accepted plaintiff’s testimony to the exclusion of the 
testimony introduced by defendant, and found as a matter of fact that the general 
agent did in a general way, at least, authorize plaintiff to issue policies of insur- 
ance covering her own property, and did find that she issued the particular policy 
and regularly mailed the daily report thereof to either the company or to the 
Oklahoma Audit Bureau. That finding of the jury entirely disposes of the con- 
tention of defendant that the policy of insurance was not in fact issued. 


The other and outstanding issue in the case is as follows: Was authority 
expressly given to these local agents, McBee and Llewellyn, at the time of their 
appointment or prior to the issuance of the policy in question, to write insurance 
on their own property, and without condition or the necessity of reporting same 
to the company for acceptance and approval? Or, conversely, was there a con- 
dition placed on such authority requiring the acceptance and approval of such 
policies as might be written bv said agents on their own property before the same 
became effective? 

The legal question presented is a difficult one. Giving the testimony of plain- 
tiff and ber witness McBee its full force, the authority of the general agent went 
no further than to authorize them in a general way to write or issue policies of 
insurance on their own property. In this connection, the plaintiff testified as fol- 
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lows: “At the time Mr. Lund was there we discussed this insurance question in 
various ways; in fact, it was rather new to me. We stated to him that owing 
to the fact that we had a great deal of property of our own to insure that we 
would not be interested in the Agency unless we could write our own insurance, 
in that way we would be interested and he told us that the business would be 
appreciated on both the farm and town property.” 

It might have been their understanding that these agents were to have absolute 
and unqualified authority to issue without condition binding policies of insurance 
on their own property, but a definite agreement to that effect is lacking. For this 
authority we must look to the agreement in connection with the course of conduct 
and subsequent events, such as the issuance of policies of insurance on this and 
other property belonging to plaintiff, and must look to the letters dispatched from 
the company to the agents which we have set forth or outlined in preceding para- 
graphs of this opinion. 

[1, 3] Were it not for the fact that for a considerable time prior to the insur- 
ance of the policy here in controversy these agents had written numerous policies 
of insurance on their own property with this same company, and that previous to 
the issuance of the-policy in question had issued two policies covering the exact 
property on which the policy in question was issued, we would conclude that the 
general authority granted these agents by the company to write policies of insur- 
ance on their own property would be insufficient until there was some character 
of ratification or subsequent acquiescence in the act. This is said upon the well- 
known and well-founded principle that the very policy and proprieties of the law 
prevent the agent or trustee from acting for himself in a matter where his interest 
conflicts with his duty to his principal, without the express consent of his principal 
freely given after full knowledge of every matter given to the agent which might 
affect the principal. 21 Ruling Case Law, pp. 827, 829, and cases therein cited. In 
applying this principle to a, matter involving the sale of property by a principal in 
which his agent is a purchaser, the rule is illustrated in 21 R. C. L. 830 as follows: 
“The doctrine is not based on the idea that the transaction is neccessarily an in- 
jury to or a fraud upon the principal, but on the idea of closing the door to temp- 
tation to fraud and keeping the agent’s eye single to the rights and welfare of his 
principal. And the interdiction is enforced with a strong hand in the courts of 
justice. The principle is one of prevention, not remedial justice, which operates 
therefore, however fair the sale may have been—however free from every taint of 
moral wrong.” 


The rule, as applied to policies of insurance, is more definitely stated in 32 
Corpus Juris, p. 1071, § 149, as follows: “In accordance with the general ruies of 
agency, an insurance agent must not, except with the company’s knowledge and con- 
sent, assume any duties or enter into any transaction concerning the subject matter 
of his agency, in which he has individual interests, adverse to those of the com- 
pany. As between himself and the company his acts will not be binding where they 
are in his own interest and contrary to the interests of the company for which he 
has attempted to act, and unless he acts with the company’s knowledge and consent, 
he cannot bind it, by issuing or securing a policy to himself or in which he is per- 
sonally interested, although the company may become bound by ratification.” 


The rule is well stated in the second paragraph of the syllabus of a case relied 
on by counsel for plaintiff in error and quoted in full in their brief, which is the 
case of Weatherholt v. National Liberty Ins. Co., 204 Ky. 824, 265 S. W. 311, in 
which case it was held: “Public policy forbids one to enter into contract with him- 
self as agent for another, without acquiescence or ratification of principal.” 


Fully recognizing this principle, the opposite of which would be contrary or 
antagonistic to the policy of the law and even of morals, yet there is in this case 
a sufficient acquiescence and a sufficient revelation to the principal of the facts, and 
a sufficient acceptance by the company to bind said company in this policy of insur- 
ance. It must be observed that the language of the courts and of: the text in res- 
tricting the authority of an agent to insure his own property in the company of 
his principal, is to the effect that the acts are voidable unless the agent acts with 
the company’s knowledge and consent; that is, unless the company is appraised of 
all the essential facts in the case either at or prior to the time of the issuance of 
the policy. For example, a case relied on by plaintiff in error with some consid- 




















134 The Insurance Law Journal, Vol. 75 [July, 1930 


eratie assurance is Muncey v. Security Insurance Co., 43 Idaho, 441, 252 P. 870, 
in which it was held in the first and second paragraphs of the syllabus as follows: 

1. “Where an insurance agent himself is an applicant for insurance, the com- 
pany is not bound or obligated, unless being fully informed of facts, company 
accepts risk.” 

2. “In action on fire policy written by agent on his own property, offer of 
proof, showing only that insurer had asked for and desired all of agent’s insurance, 
Held properly rejected, in that it failed to show insurer had accepted risk.” 

The opinion in that case is brief and to the point, and, in discussing the’ issues, 
the court said: “Nowhere in this offer of proof, or at any other place in the record 
does it appear that appellants offered to prove any more than that more of Mun- 
cey’s business had been requested by the company and that they desired all of his 
insurance they could have. Jt does not appear in the record or in the offer of proof 
that appellants attempted or offered to prove that the company ever had knowledge 
of the nature or kind of risk that Muncey stated he was going to give them in this 
particular policy, or that the company had ever agreed to accept or accepted this 
risk prior to the writing of the policy or at any time. Under the above rule there 
must have been an acceptance by the company, and herein no acceptance was shown 
or offered to be shown. The mere fact that the company asked for and desired all 
of appellants’ insurance it could have does not affect the rule, and therefore the 
prooi offered was properly rejected. Weatherholt v. Nat. Liberty Co., sunra.” 
(Italics ours.) 

In tthe case at bar the defendant had knowledge of the nature of this risk, be- 
cause they had already issued two policies of insurance, on this property; one pol- 
icy being for the year just preceding the issuance of the policy in question. The 
company accepted the premiums, and it must have known the nature of the risk 
and the character and kind of property, else during this period of one year it 
would have canceled or made some objection to the risk. 

Instead of the present policy being technically a renewal, the policy was increas- 
ed in the sum of $500; that is, from $5,000 to $5,500. The plaintiff testified that 
the property was of reasonable value of about $20,000. No attempt was made to 
successfully dispute that testimony. Furthermore, it does not appear to the writer 
that the increase of the amount of policy by one-tenth should be a decisive factor 
in the case. It is well known that under contracts of insurance that an assured 
can only collect the amount of the damage sustained to the property. At most, 
it varies from the total value of the property to a percentage of its vatue. 

It is the contention of plaintiff in error that the company was not bound until 
they actually received this report showing the execution of this policy and not 
then until it subsequently ratified the act. Without deviating from the. principle 
announced in all the cases cited by plaintiff in error, and the salutory rule announc- 
ed in the foregoing paragraphs, we cannot accept their theory that subsequent 
ratification was necessary in this case. The risk on the property involved in the 
present case was no different on the 4th day of September, the day the old policy 
expired, than on the previous day on which it was in full force and effect. The 
risk, however, was different in this respect; it was increased 10 per cent., with 
a 10 per cent. increase of premiums on property which the testimony indicated had 
a value of nearly four times the amount of the policy of insurance. The insurance 
company being in posession of these facts, the rule sternly requiring the company’s 
knowledge and consent and an acquiescence in the act of the agent was complied 
with. 

[2] This principle is well illustrated by the decision in the case of Fulkerson 
vy. National Union Fire Insurance Co. (D. C.) 291 F. 784, in which case in the 
second paragraph of the syllabus it was said: “If a principal, with sufficient definite 
ness and certainty, authorizes an agent to exétute a contract between them, it is 
an offer by the principal to the agent, accepted by the latter by execution of the 
contract imposing the obligations of the contract upon both if, and when, accept- 
ance is by the agent communicated to the principal.” 


In view of the previous agreement and transaction with these parties which 
we have fully adverted to, when the agent Mrs. Llewellyn executed this policy of 
insurance and thereafter placed in the mails a letter containing the daily report of 
an abstract of the policy of insurance, addressed to the company or the company’s 
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designated agent, the Oklahoma Audit Bureau, the insurance company accepted 
this risk. 

This principle was adhered to by the Kansas Court of Appeals in the case of 
Bank of Glasco v. Springfield Fire & Marine Ins. Co., 5 Kan. App. 388, 49 P. 329, 
in which it is held that: “The fact that the agent of the insurance company was, 
at the time of his appointment and at the time of the transacion in controversy 
also the agent of, a small stockholder in, and one of, the managing officers of, the 
assured, and his appointment was made with full knowledge of such relations, and 
no fraud, deception, or concealment was used, is not sufficient to relieve the insur- 
ance company from being bound by the acts and knowledge of such agent.” 

Another proposition is urged, to wit: The lack of proper testimony showing 
that the plaintiff had an insurable interest in the property. That contention is des- 
titute of merit, for the reason that defendant’s whole defense was strung around 
the proposition and fact that defendant not only had an insurable interest in the 
property, but owned the property. That fact was affirmatively alleged in the plead- 
ings of both the plaintiff and the defendant. 

The act of an agent in dealing with himself in matters adverse to his principal 
is enjoined by common sense and honesty, as well as law. However, as we have 
stated, this rule has certain recognized exceptions, within which falls the present 
case. We appreciate the fact that the question here is a close one, but its margin 
is sufficient to warrant an affirmance of the judgment. 

For the reasons herein stated, the judgment of the trial court is hereby affirm- 
ed. 

Bennett, P. C., and Herr, Leach, and Diffendaffer; CC.; concur. 

Per Curiam. Adopted in whole. 

AMERICAN EAGLE FIRE CO. v. LIVELY. No. 18929. 
Supreme Court of Oklahoma. April 8, 1930. 
286 Pacific Reporter 797. 
1. LIMITATION OF ACTIONS—PETITION—AMENDMENT—RELATION 

BACK. 

Amended petition, correcting imperfect statement of cause of action on fire 
policy, related back to filing of original petition (Comp. St. 1921, §§ 318, 319). 

Syllabus by the Court. 
Paragraph 1 of the syllabus in the case of United States Fire Insurance Co. 


v. Whitchurch, 138 Okl. 182, 280 P. 834, is hereby adopted as paragraph 1 of the 
syllabus herein. 


(For other cases, see Limitation of actions, Dec. Dig. § 127[4].) 

2. INSURANCE—FIRE POLICY--EVIDENCE—RULINGS ON ADMISSI- 

BILATY. 

Permitting insured to testify that insurer made no request for further proofs 
of loss than informal ones furnished held not error; insured’s testimony respecting 
value of books destroyed, after reference to list made by him based partly on mem- 
ory and partly from catalogs, held admissible; exclusion of insurer’s evidence that 
none of insured’s books were entirely burned held not error under evidence 
(Comp. St. 1921, § 6009). 

Syllabus by the Court. 
_ For evidence held properly admitted, and also for evidence held properly re- 
jected, see opinion. 

(For other cases, see Insurance, Dec. Dig. §§ 658, 660, 664.) 

3. DAMAGES—UNLIQUIDATED—INTEREST. 
_ Interest is not recoverable on unliquidated damages requiring judgment or ver- 
dict to ascertain amount thereof (Comp. St. 1921, § 5972.) 
Syllabus by the Court. 

Interest cannot be recovered upon unliquidated damages, where it is necessary 
for a judgment or verdict to be had in order to ascertain the amount of the same. 
St. Paul Fire & Marine Ins. Co. v. Robinson, 72 Okl. 269, 180 P. 702. 

(For other cases, see Damages, Dec. Dig. § 67.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Tulsa County; R. D. Hudson, Judge. 
















136 The Insurance Law Journal, Vol. 75 [July, 1930 


Action by C. W. Lively against the American Eagle Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
Modified and affirmed. 


Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 

















error. 

Poe, Lundy & Morgan and H. R. Duncan, all of Tulsa, for defendant in 
error. 

Herr, C. 





This is an action by C. W. Lively against the American Eagle Fire Insurance 
Company to recover on a fire insurance policy. The trial was to a jury, resulting 


in a verdict and judgment thereon in favor of plaintiff for the sum of $3,500. 
Defendant appeals. 

















It is first contended that the plaintiff’s cause of action is barred by the statute 
of limitations. The original petition contained no definite allegation of value, and 
the case went to trial on said petition over the objection of defendant. Judgment 
was rendered in favor of plaintiff. On appeal to this court, judgment was reversed 


and the cause remanded for a new trial. American Eagle Fire Ins. Co. v. Lively, 
119 Okl. 53, 248 P. 313. 


[1] Upon remand of the cause, plaintiff amended his petition by alleging the 
value of the property at the time of the loss to be $6,000. This amendment was 
made more than one year after the loss. Defendant contends that the action is 
barred by limitation for the reason that the original petition stated no cause of 
action whatever, and that the amendment would not, therefore, relate back to 
the time of the filing of the original petition. This contention has been definitely 
decided adversely to defendant in the case of U. S. Fire Ins. Co. v. Whitchurch, 
138 Okl. 182, 280 P. 834. Under this authority, the amendment related back to 
the filing of the original petition and plaintiff’s action is not barred. 


[2] Defendant’s next contention is that the court erred in the admission of 
certain evidence. It appears that the proof of loss furnished by plaintiff was 
somewhat informal. Defendant, however, through its adjusters, made a thorough 
investigation and denied liability. At the trial, plaintiff was permitted to testify, 

\ over objection of defendant, that no request was made of him by either the adjuster 


or defendant insurance company for further proof of loss. We can see no error 
in the admission of this evidence. 


It further appears that the property destroyed consisted of library books and 
household furniture, the major part being books. Immediately after the fire, 
plaintiff made a list of the number of books on hand at the time of the fire and 
their value. At the trial, he was permitted to refer to this list in testifying as 
to the value of the books destroyed and, after testifying that the value as set 
forth in this list was obtained partly from memory and partly from catalogs, he 
was permitted to testify, over objection of defendant, that the value thereof at 
the time of the loss was $3,558. It is claimed by defendant that the admission 


of this evidence was improper and constituted reversible error. No authority 
is cited. 





























































































































This evidence was competent and properly admitted under section 6009, C. 
O. S. 1921. See also, Hartford Fire Ins. Co. v. Baker, 127 Okl. 166, 260 P. 6, 


Do AL dh. BS 7G: 

Defendant also assigns, as error, the rejection of certain evidence offered by 
it. Plaintiff contended that he had on hand at the time of the fire 912 volumes 
of books. After the fire, it appears that about 350 volumes were identified. Plain- 
tiff contended that a large portion of the books was entirely consumed by fire, 
or, to use his language, “were burned out of sight.” Defendant contended that 


none of the books was totally consumed by fire; and that plaintiff’s entire library 
consisted of only 350 volumes. 















































Defendant offered to prove by several witnesses who examined the premises 
immediately after the fire that, in their opinion, none of the books was entirely 
consumed by fire or burned out of sight. This evidence was excluded by the 
trial court and, in our opinion, properly so, as we fail to see how these witnesses 
could possibly have determined that none of these books was totally consumed 
by the fire or burned out of sight. Especially is this true in view of the undisputed 
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evidence that the room in which the books were located at the time of the fire 
was flooded by water by the firemen in extinguishing the fire. 

The alleged error as to the rejection of evidence as to the weight and size of 
certain books is without merit. 

[3] It is next contended that the trial court erred in allowing plaintiff interest 
prior to judgment—interest was allowed from date of filing suit. St. Paul Fire 
& Marine Ins. Co. v. Robison, 72 Okl. 269, 180 P. 702, and Schaff v. Hudgins, 
96 Okl. 173, 221 P. 90, are cited in support of this contention. In our opinion 
these cases are controlling. Section 5972, C. O. S. 1921, provides: “Any person 
who is entitled to recover damages certain or capable of being made certain by 
calculation, and the right to recover which is vested in him upon a particular day, 
is entitled also to recover interest thereon from that day, except during such time 
as the debtor is prevented by law, or by the act of the creditor from paying 
the debt.” 

Considering the nature of the property destroyed and the difficulty in ascer- 
taining the actual or fair value thereof, we think interest should not have been 
allowed until the claim was reduced to judgment. 

Judgment should be modified by computing interest only from date of judg- 
ment and, as so modified, should be affirmed. 

Bennett, P. C., and Hall, Eagleton, and Diffendaffer CC. concur. 

Per Curiam. 

Adopted in whole. 


FERM et al. v. LACTIVITE INSURANCE & REINSURANCE CO., 
Limited, et al. 
Supreme Court of Wisconsin. Feb. 4, 1930. 
229 Northwestern Reporter 77. 


1. INSURANCE—STATUTORY LICENSEE “PROCURING” FIRE INSUR- 
ANCE IN FOREIGN COMPANIES HELD NOT SUBJECT TO STATU- 
TORY LIABILITY OF ONE WHO SHALL “SOLICIT OR PLACE” SUCH 
INSURANCE (ST. 1927, §§ 201.47, 201.49). 

Although St. 1927, § 201.47, imposed personal liability upon any agent who 
shall “solicit or place” fire insurance in companies not authorized to do business 
in Wisconsin, an agent licensed under section 209.04 might also be licensed under 
section 201.49 “to act as agent in procuring” policies from unauthorized companies. 
Plaintiffs sought to charge as personally liable an agent who was duly licensed 
and who complied with section 201.49 in procuring policies insuring Wisconsin 
property from defendant companies not licensed under section 201.40 to do insurance 
business in Wisconsin. Held, agent was not personally liable, since such policies, 
in view of section 203.07(1), were effected in Wisconsin and because authorized 
were not void under section 203.07(2), nor is an agent taking application therefor 
guilty of felony under section 348.488, inasmuch as by “procuring” such insurance 
agent did not “solicit or place” it. 

(For other cases, see Insurance, Dec. Dig. § 25.) 


2. INSURANCE—AGENT “PROCURING” UNCOUNTERSIGNED FIRE IN- 
SURANCE POLICIES UNDER STATUTE HELD NOT WITHIN STA- 
TUTORY LIABILITY OF AGENT “SOLICITING OR PLACING” UN- 
COUNTERSIGNED POLICIES; “COUNTERSIGNING” (St. 1927, §§ 
201.44(2), (5), 201.49(3). 

St. 1927, § 201.44(5), imposing personal liability upon agent “soliciting or 
placing” fire insurance policies without countersigning as required by subdivision 2 
thereof, held inapplicable to agent specially licensed under section 201.49 who acted 
thereunder as agent in “procuring” uncountersigned policies—for although label 
pasted by him thereon was indorsement permissible under section 203.06(4), it 
was scarcely equivalent to “countersigning” contemplated by statute—where policies 
had no space for countersigning or no provision, under section 203.06(1), that 
they should be invalid until countersigned by authorized person in Wisconsiti, not- 
withstanding section 201.49(3) purported to authorize insured to release agent 
“from the personal liability imposed by section 201.44.” 


(For other cases, see Insurance, Dec. Dig. § 25.) 
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3. INSURANCE—AGENT AUTHORIZED TO PROCURE BUT NOT PLACE 
INSURANCE HELD NOT LIABLE FOR ALLEGED BREACH OF CON- 
TRACT WHEN INSURER REFUSED TO ISSUE POLICY (St. 1927 
§ 201.49). , 
In action against agent specially licensed under St. 1927, § 201.49, to procure 

fire insurance in foreign companies, where it was sought to charge him as person- 
ally liable upon his agreement to procure insurance from defendant company which 
refused to issue policy although application therefor had been duly made py agent 
prior to destruction of property, agent held not personally liable; there being no 
breach of contract, since parties were charged with knowledge that agent as matter 
of law could not lawfully contract to place such insurance, but only to procure 
it as agent of insured. 

(For other cases, see Insurance, Dec. Dig. § 25.) 

Appeal from a judgment of the Circuit Court for Brown County; Henry 
Graass, Circuit Judge. Affirmed. : 

Action begun by plaintiffs on July 14, 1928, to recover $10,500 from the 
defendant corporations; who were not licensed to do business m Wisconsin, on 
policies of fire insurance, for losses sustained by the destruction of the insured 
property by fire; also, because of the failure of those insurers to pay, to recover 
that amount from the defendant Moore, who, as agent, procured such policies under 
section 201.49, Stats.; and also to recover from Moore on account of such losses 
$3,750, the amount of additional insurance which he contracted to procure for 
the plaintiffs from one of the defendant insurers, but for which it refused to issue 
its policy. On July 29, 1929, plaintiffs recovered judgment against the defendant 
corporations on their respective policies, for amounts aggregating $10,500. Plain- 
tiffs’ complaint was dismissed as against the defendant Moore, and from that part 
of the judgment which is to that effect, plaintiffs appeal. 

Bird, Smith, Okoneski & Puchner, of Wausau, and Silverwood & Fontaine, of 
Green Bay (P. Sheridan, of Green Bay, of counsel), for appellants. 

McGillan & Alk, of Green Bay (Robert A. Kaftan, of Green Bay, of counsel) 
for respondents. 

Fritz, J. Plaintiffs claim, on the one hand, that the defendant Moore is per- 
sonally liable to them for $10,500 on policies issued by the defendant corporations ; 
and, on the other hand, that he is liable to plaintiffs for $3,750, the amount of a 
policy which he agreed to procure for plaintiffs, but which the insurer refused 
to issue. Consideration will first be given to the claim for $10,500. 

The record discloses the following facts, either undisputed or found by the 
trial court upon credible evidence: The plaintiffs, August and Celinda Ferm, owned 
land in Outagamie county, Wis., upon which there were buildings valued at $25,000 
and used as a roadhouse and dance hall. The plaintiff corporation had a lien 
on the property and was interested in the insurance, hereinafter referred to, under 
the usual “loss payable” rider. The defendant corporations were foreign corpora- 
tions which have not been licensed under section 201.40, Stats., to do an insur- 
ance business in this state. Moore was licensed under section 209.04, Stats., to 
solicit and place fire insurance with companies licensed to do business in this state; 
and also had a special license, under section 201.49, Stats., to procure policies of 
fire insurance under the conditions stated in that section, from any company not 
licensed to do business in Wisconsin. Up to August 12, 1927, the Ferms endeav- 
ored to fully insure the property against loss by fire through one Prosser, a nearby 
banker and insurance agent, but because of the hazardous character of the risk, 
they were able to procure only $10,000 of fire insurance in licensed companies, 
and thereupon Prosser informed the Ferms that they could place insurance in 
other companies, which the licensed companies would not write. The Ferms 
applied to Moore for such additional insurance. He also was unable to place 
it with licensed companies. Then, at Ferms’ instigation, on August 12, 1927, Moore 
procured the four policies, aggregating $10,500, from the defendant corporations, 
which, through an agency at Philadelphia, issued them completely executed, without 
any requirement for any signature, approval, or other act on Moore’s part. Upon 
delivery thereof to Moore, he forwarded them, without countersigning, to the 
Ferms, who subsequently paid the premiums. 

A fire loss on November 8, 1927, exceeded the amount of all insurance. Plain- 
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tiffs complied with all requirements to entitle them to payment of $10,500 under 
the policies issued by the defendant corporations. Those defendants failed to pay, 
although judgment against them, for the amounts of their respective policies, was 
recovered in this action. As to those policies, the questions on this appeal are 
whether Moore—although he waas specially licensed under section 201.49, Stats., 
to procure policies of fire insurance under that section from nonlicensed companies 
—is liable to the plaintiffs for the amount of those policies either (1) under section 
201.47, Stats., because the companies which failed to pay the loss were not licensed 
under section 201.40, Stats.; or (2) under section 201.44, Stats., in so far as sub- 
division 2 thereof provides for the countersigning of policies of fire insurance, 
and subdivision 5 thereof provides that any person “soliciting or placing” insur- 
ance without complying with that section shall be liable personally upon such 
policy to the same extent as the company issuing the same. 

In Case v. Meany, 165 Wis. 143, 161 N. W. 363, and Cordy v. Hale, 177 Wis. 
68, 187 N. W. 663, agents who placed fire insurance in nonlicensed companies were 
held liable to the insured under section 201.47, Stats., to the extent that the insurers 
would have been liable if they had honored the policies. However, tt did not 
appear in either of those cases that those agents had been specially licensed under 
section 201.49, Stats., to procure policies of fire insurance from nonlicensed com- 
panies under the extraordinary circumstances specified in that section. Likewise, 
no question was raised in either of those cases as to whether there was any viola- 
tion of section 201.44, Stats., in respect to the countersigning of the policies by 
the agent. In those respects the case at bar differs from those precedents, and 
presents questions which have not been passed upon by this court. 

[1] In 1899, and for many years prior thereto, no foreign fire insurance com- 
pany was authorized to issue policies of fire insurance in this state unless licensed 
to transact business in Wisconsin, under section 201.40, Stats. In 1899, section 
201.47, Stats. was enacted, which, so far as here material, provides: “Any company 
or person who shall solicit or place insurance in a fire insurance ‘company not 
authorized to do business in this state shall, in the event of the failure of such 
unauthorized company to pay any claim or loss within the policy tssued, be liable 
to the insured for the amount thereof to the extent that such company would 
have been liable. * * *” 

It should be noted that the personal liability, which that statute imposes in 
the event of the insurer’s failure to pay a loss, is imposed upon the person who 
shall “solicit or place” such insurance. It should also be noted that up to May 6, 
1911, the words “company not authorized to do business in this state” and “un- 
authorized company,” as used in section 201.47, Stats., included all unlicensed 
insurance companies, because until then no fire insurance on Wisconsin property 
could lawfully be solicited or placed in or procured from any nonlicensed com- 
pany, under any circumstances or conditions. However, in 1911, section 201.49 
was enacted. That section, so far as now here material, provides: 


“(1) The commissioner of insurance * * * may issue to any agent holding 
a certificate of authority under section 209.04 a license * * * revokable at any 
time permitting such agent to act as agent in procuring policies or fire insurance 
from any corporations, * * * herein called companies, which are not authorized 
to do business in this state. 


“(2) Before any insurance shall be procured under said license, there shall 
be executed by the agent an affidavit which shall be filed with the commissioner 
within, thirty days after the date of the policy. * * * Such affidavit shall set forth 
that the agent is, after diligent effort, unable to procure the amount of insurance 
required to protect the property described in said affidavit, from the companies 
authorized and licensed to transact business in this state.” 


Unquestionably, the purpose of section 201.49, Stats., was to legalize and relieve 
from the inhibitions and penalties of section 201.47, such acts of agents in relation 
to fire insurance, as the special license to be issued under section 201.49 (1), Stats., 
expressly permitted and authorized. That special license still does not permit 
the licensee to solicit or place such insurance in unlicensed companies. The permit 
authorizes the licensee only “to act as agent in procuring policies of fire insurance 
from any * * * companies, which are not authorized to do business in this state.” 
The use of the word “procuring” in that statute, instead of the words “solicit or 
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place,” which are used in section 201.47, Stats., is significant. The act which is 
specially licensed and authorized under section 201.49 is not to act as agent for 
the insurer in soliciting or placing insurance. On the contrary, that section confers 
on the licensee only authority to act in procuring insurance, and that act of pro- 
curing is performed on behalf and as agent of the person for whom such insurance 
in procured. 

When, as in the case at bar, owners of insurable interests are unabie to procure 
from licensed companies the amount of fire insurance required to protect the prop- 
erty, and such insurance is then procured, for and on behalf of such owners, from 
unlicensed companies by a licensee under section 201.49, Stats., who tully complies 
with that section in procuring such insurance, the business thus transacted is cer- 
tainly authorized and lawful. To the extent of the policies procured by, the plain- 
tiffs from the defendant companies through Moore, who was specially licensed 
and lawfully acting under section 201.49, Stats., as agent of the plaintiffs in pro- 
curing those policies, that business was specifically authorized. To that very 
limited extent, as to that particular business transacted under those special circum- 
stances and in that particular manner, the policies in suit were specifically author- 
ized and the defendant companies were authorized to do business in Wisconsin 
within the contemplation and meaning of section 201.47, as well as sections 203.07 (2) 
and 348.488, Stats. To hold that, to the very limited extent of the business 
thus transacted by Moore, the defendant companies were not authorized to do busi- 
ness in this state, and that that particular business was not specifically authorized, 
would, under the statutes last cited, result in consequences so unreasonable and 
unjust that mere contemplation thereof convinces us that such was not the legis- 
lative intent. Thus section 203.07, Stats., provides: 

“(2) No unauthorized fire insurance company or other unauthorized insurer 
shall hereafter make or issue, directly or indirectly, any policy of insurance on 
property in this state, except as specifically authorized by law. All such con- 
tracts are declared to be unlawful, void, and unenforcible, and no action in law 
or equity shall be maintained on any such contract in any court.” 


It would be absurd and unjust to hold that section applicable to policies law- 
fully procured from nonlicensed companies under section 201.49, Stats. After 
having expressly licensed the procuring of such policies under section 201.49, Stats., 
it certainly was not intended that such policies were nevertheless to be considered 
“unlawful, void, and unenforcible.” But that result is inevitable unless, to the 
extent of policies procured in compliance with section 201.49, Stats., such insurance 
is considered “as specifically authorized,” and the insurer is not considered an 
“unauthorized insurer.” Likewise, section 348.488, Stats., provides: 

“Any officer, agent, solicitor or broker, or other employee of any unauthorized 
insurance company or other unauthorized insurer who shall take or receive any 
application for insurance in this state, or shall receive or collect a premium or 
any part thereof for such insurance, shall be guilty of a felony, and shall be 
punished by a fine of not more than five hundred dollars, or imprisonment in the 
state penitentiary for one year, or by both such fine and imprisonment.” 


Manifestly, it was never intended that the procurement of a policy in the 
manner legalized by section 201.49, Stats., and the forwarding of the premium 
therefor, should constitute a felony. However, that absurd result would follow 
unless again, as to policies procured in compliance with section 201.49, Stats., 
the insurer is not considered “unauthorized,” or the specially licensed agent, who 
procured the policy from the insurer, is not considered an agent, solicitor, broker, 
or employee of the insurer. 

When sections 201.47, 201.49, 203.07(2), and 348.488, Stats., are considered 
together to ascertain the objects and purposes and general scheme of this legis- 
lation it is apparent that, when unlicensed companies issue fire insurance policies, 
lawfully procured by agents specially licensed under section 201.49, Stats., to 
procure such policies to insure Wisconsin property, because of the special circum- 
stances mentioned in section 201.49, Stats., (1) such policies, in view of section 
203.07(1), Stats., are deemed to be made and effected in Wisconsin; (2) such 
policies are specifically authorized and hence are not void under section 203.07 (2) 
Stats., and the agent taking the application therefor and collecting the premium 
does not thereby violate section 348.488, Stats., and become guilty of a felony; 
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and (3) to the extent of policies so procured, the unlicensed companies are author- 
ized to do that business in Wisconsin, and the special licensee under section 201.49, 
Stats., who merely procured those policies, is not personally liable in the event 
of the failure of the insurer to pay losses within the policies issued. 

For the reasons stated, Moore’s procurement of the policies in suit, under 
and in compliance with section 201.49, Stats., did not constitute the soliciting or 
placing thereof within the meaning of section 201.47, Stats.; to the extent of policies 
so procured from the defendant companies, they were not unauthorized to do 
business in this state; and consequently, on those policies, Moore is not liable 
under section 201.47, Stats. 

[2] Is Moore liable under section 20144, Stats., for failing to countersign 
the policies? He did paste the customary gummed label on the outside of the 
policy, which is a form of indorsement permissible under section 203.06 (4), Stats., 
but is hardly equivalent to the countersigning contemplated by section 201.44 (2), 
Stats. Subdivision 5 of section 201.44, Stats., provides: 

“Any company or person soliciting or placing insurance without complying 
with this section shall, in addition to other penalties provided by law, be liable 
personally * * * to the same extent as the company issuing the same.” 

The only respect in which Moore did not comply with section 201.44, Stats., 
is that he failed to countersign the policy in accordance with subdivision 2 of 
section 201.44, which provides: “In case of fire insurance, the agent shall counter- 
sign * * * the policy. * * *’ On their face, the policies in suit had no provision 
or space reversed for countersigning by a Wisconsin agent. They had no pro- 
vision to the effect that they should not be valid until countersigned by some 
authorized person in Wisconsin, as section 203.06(1), Stats., declares permissible 
in the standard fire insurance policies. They were complete in all respects when 
procured from the insurers by Moore, acting on behalf of the plaintiffs. There 
was no occasion, and there does not seem to be any reason because of which Moore 
should have countersigned those policies. 


Again, it is significant, and probably sufficient to note that the personal lia- 
bility contemplated by subdivision 5 of section 201.44, Stats., is imposed only 
upon “any company or person soliciting or placing insurance.” ‘The statute does 
not purport to impose any such liability on one who merely procures such insurance. 
Thus, again, there is indicated the legislative recognition of a distinction between 
the soliciting, the placing, and the procuring of insurance. 

However, appellants contend that subdivision 3 of section 201.49, Stats., pro- 
viding that, “The insured may in writing relieve the agent from the personal 
liability imposed by section 201.44, which release shall effect all insurance written 
within one year after the date hereof,” discloses that it was contemplated that 
section 201.44, Stats., did impose personal liability upon agents, who procured 
insurance under and in compliance with section 201.49, Stats. If there could be 
no such personal liability, then why does subdivision 3 of section 201.49, Stats., 
expressly authorize the insured to relieve the agent from such liability? Does 
not the reference in section 201.49(3), to personal liability imposed by section 
201.44, imply the existence ®f such liability? In seeking an answer to those ques- 
tions, another question arises, which should be answered first, but seems to lead 
merely to another legal cul-de-sac in the labyrinth of statutory insurance regula- 
tions: What, if any, personal liability to an insured was imposed by section 201.44 
Stats., at the time the Legislature, in enacting section 201.49(3), Stats., referred 
to “the liability imposed by section 201.44”? 

Section 201.49(3), formerly 1919m(3), Stats., was enacted as chapter 87, Laws 
of 1911, and went into effect on publication) on May 6, 1911. However, on May 6, 
1911, there was no such provision as subdivision 5 of section 201.44 (formerly 
1919a) Stats. (section 201.44, including subdivision 5, was not finally passed by 
the Legislature in its present form until June 16, 1911, and was published, as 
chapter 436, on June 26, 1911). Section 201.44, Stats., as it was on May 6, 1911 
when section 201.49(3), Stats., was enacted, imposed no personal liability whatso- 
ever upon the agent for the benefit of an insured. Consequently, as no such per- 
sonal liability then existed by virtue of section 201.44, the reference to that section 
in section 201.49(3) was meaningless at the time of the enactment of the latter 
section, and it could not constitute an implied recognition of such personal lia- 
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bility. As hereinbefore stated, up to the time of the enactment of section 201.49, 
Stats., insurance on Wisconsin property by nonlicensed companies could not law- 
fully be solicited, placed, or procured under any circumstances. At that time there 
was a provision in section 1919a, Stats., which required agents of licensed foreign 
companies to countersign all policies, but that could not have been intended to 
apply to unlicensed foreign companies, because they could not lawfully issue policies 
on Wisconsin property enforceable in Wisconsin, under any circumstances. How- 
ever, even as to that requirement and the other duties imposed on an agent, the 
statute expressly stated the purpose thereof to be “to the end that the state may 
receive the taxes required by law to be paid on the premiums collected. * * *” 
It did not provide that a personal liability to an insured would result from any 
failure to comply with those requirements. The uncertainties and confusion in 
these statutes may require legislative revision and clarification. In their present 
form, sections 201.44 and 201.49, Stats., do not warrant the conclusion that Moore, 
under the circumstances of this case, is personallv liable because the policies were 
not countersigned by him. 

' [3] As to plaintiffs’ claim against Moore on account of the policy which the 
insurer failed to issue, the ‘acts established by undisputed evidence, or found by 
the learned circuit judge, are as follows: Shortly prior to November 2, 1927, 
Prosser informed Ferm that $3,750 of insurance in licensed companies on the 
same property had been canceled, and that he was unable to replace it with licensed 
companies. Ferm then applied for that insurance through one Ollinger, at Green 
Bay, Wis. Ollinger was also unable to place it in licensed companies, and so 
informed Ferm, who then requested Ollinger to obtain the insurance through 
Moore. Moore could not place it with licensed companies, and finally agreed 
to procure $3,570 of insurance from one of the defendant companies. Moore 
informed Ollinger that he had placed a “binder” on the property to take effect 
at noon on November 2, 1927, and then promptly applied, on plaintiff’s behalf, to 
obtain a policy from the Anchor Insurance Company and Investment Corporation, 
Limited, through the same insurance agency at Philadelphia, which had issued 
the other policies. That policy was never issued, although on inquiry of Moore 
after the fire on November 8, 1927, he informed Ollinger that it was in force. 
Moore testified in explanation of the term “binder,” and in relation to performance 
on his part, as follows: 

“The word ‘binding’ in insurance parlance is used when we take an applica- 
tion and we accept the application as a binder so that the policy when written 
up is effective as of that date. The company, however, reserves the right to 
reject or issue the policy as of the date of the binder. In authorized companies, 
we do not need applications—we write our own policies right here and the com- 
panies simply reserve the right to cancel by wire as is very often done. In this 
case I sent forward to the company or their agent the application for the $3,750 
insurance to the unauthorized company. The company wrote back and refused 
to issue this policy on account of the loss having occurred. There wasn’t any- 
thing that an agent could do other than what I did. I sent the application forward 
in due course before the fire. I had to make an affidavit that we had exhausted 
our facilities for placing it in authorized companies before we could place it in 
unauthorized companies. When that was done, I sent the application forward before 
the fire, but never received the policy.” 

That testimony is not contradicted. All parties were charged with knowledge 
that, as a matter of law, Moore could not place such additional insurance in one 
of the defendant companies, and that all that he could lawfullv contract to do 
in relation to such insurance was to procure it on behalf of plaintiffs. The fore- 
going facts established that Moore promptly did all that he eould lawfully do 
under the laws of this state. As the placing of the insurance and the issuance 
of the policy were obligations which all parties knew that Moore could not law- 
fully contract to assume, he cannot be held responsible for the failure of the 
insurer to issue the policy. Under the circumstances, there was no breach of con- 


tract on Moore's part, and he is not personally liable. Milwaukee Bedding Co. 
v. Graebner, 182 Wis. 171, 196 N. W. 533. 


It follows that the judgment must be affirmed as to the defendant Moore. 
Judgment affirmed. 
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ACCIDENT 


FIDELITY & CASUALTY CO. OF NEW YORK v. GORMAN. No. 8511. 


Circuit Court of Appeals, Eighth Circuit. Feb. 11, 1930. 
Rehearing Denied March 12, 1930. 
38 Federal Reporter (2) 590. 


1. INSURANCE—ACCIDENT POLICY RENEWAL CLAUSE PROVIDING 
FOR RENEWAL IF INSURED WAS IN “SOUND PHYSICAL CONDI- 
TION” SHOULD BE READ IN LIGHT OF DISTINCTION BETWEEN 
LIFE AND ACCIDENT POLICIES. 

Language of renewal clause of accident policy to effect that insurer would 
renew policy, provided that insured, upon date renewal took effect, was in sound 
condition mentally and physically, should be read in light of distinction between 
life and accident policies, in that life insurance is concerned only with such unsound 
physical conditions which tend to shorten life, whereas concern of accident com- 
pany is to eliminate any physical condition which may predispose to accident of 
any nature great or small and no physical condition which renders tsured more 
liable to accident is sound physical condition from standpoint of accident insurance. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE—ONE HAVING BROKEN LEG AND USING CRUTCHES 
WAS NOT IN “SOUND PHYSICAL CONDITION” WITHIN RENEWAL 
CLAUSE OF ACCIDENT POLICY. 


Where insured had broken leg and was using crutches at time of application 
for renewal of accident policy, he was not in sound physical conditton within mean- 
ing of renewal clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

3. INSURANCE—INSTRUCTION WORDS “SOUND CONDITION” IN AC- 
CIDENT POLICY RENEWAL CLAUSE MEANT ABSENCE OF DIS- 
EASE OR INJURY TENDING TO SHORTEN LIFE HELD ERRONE- 
OUS. 

Where evidence showed that at time of insured’s application tor renewal of 
accident policy he had suffered a fracture of ankle and leg and was using crutches, 
instruction that words, “sound condition, mentally and physically,” in clause of 
policy providing for renewal if insured was in sound condition, mentally and 
physically, did not mean mere temporary indisposition, ailment, or injury, but 
meant absence of any vice in constitution and of any mental or physical disease 
or injury of serious nature that has direct tendency to shorten life, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by Leonora Gorman against the Fidelity & Casualty Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Wayne Ely, of St. Louis, Mo., for appellant. 

James J. O’Donohoe and Henry E. Haas, both of St. Louis, Mo., for appellee. 

Before Van Valkenburgh and Booth, Circuit Judges, and Dewey, District 
Judge. ; 

VAN VALKENBURGH, Circuit Judge. 

Appellee is the widow of one J. P. Gorman and beneficiary in a certain acci- 
dent policy originally issued by the Fidelity & Casualty Company of New York 
on the Ist day of February, 1925. The policy was in the principal sum of $5,000 
to be paid to the beneficiary in case of death by accident while the policy was 
in force. The term of the policy was for one year, with the provision that,. “at 
the expiration of the term for which this policy is issued, and at the expiration 
of any term for which it may be renewed, the company will, subject to all the 
provisions and limitations therein contained, renew the policy for a similar term 
in consideration of the premium for the renewed term; provided that the assured, 
upon the date the said renewal takes effect is in sound condition, mentally and 
physically, except as stated in the application for this policy, and 1s not over 
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sixty-five years of age, and that the policy has not terminated or been cancelled 
prior to the said date.” 

The last renewal of the policy was for the period from noon of the Ist day 
of February, 1926, to noon of the Ist day of February, 1927. January 1, 1927, 
the insured fell upon the front steps of his home and suffered a fracture of the 
left fibula, a dislocated ankle, and a fracture of the astragalus or proximal bone 
of his left foot. He was removed to a hospital and the injured leg placed in a 
cast. He remained in the hospital for about three weeks, but his leg remained 
in the cast until the latter part of March or first of April. Upon teaving the 
hospital he did not return to his home, but went to the Missouri Hotel at Eleventh 
and Locust streets in St. Louis. This hotel was but a short distance from the 
Rice-Stix Dry Goods Company, of whose silk department the assured was man- 
ager. In order to be in closer communication with the dry goods company, he 
remained at the Missouri Hotel from January 22, 1927, until his death April 15, 
1927. 

January 26, 1927, Gorman made application for a renewal of his accident policy 
expiring February 1, 1927. In this application he stated: “I am in sound condition 
mentally and physically except as follows: Fracture of ankle ana Iert leg.” 

The company replied, declining to renew the policy until recovery rrom his 
accident and his resulting sound condition should justify renewal. At the time 
of making his application, he sent appellant a check for the renewal of this insur- 
ance, but the check was returned. Thereafter he received a check for his claim 
of accident in the sum of about $550. So far as the record shows, he acquiesced 
in the refusal of the company to renew his insurance, and made no further applica- 
tion for renewal. The policy accordingly by its terms expired February 1, 1927. 

April 14, 1927, a fire occurred in Mr. Gorman’s room at the Missouri Hotel. 
As to the origin of the fire, his daughter at the trial testified as follows: “Daddy 
said that he had been reading and smoking, and that he fell asleep, and that the 
fire occurred, and that he guessed or he supposed that the cigarette fell from 
his hand and ignited the carpet or the bed on the front, and caused the fire but 
he did not know positively.” 

At any rate, for some reason he was unable to escape from the room, and, 
when removed by others, was so badly burned that he died the following day, 
April 15, 1927. Appellee brought suit to recover upon the policy, treating it as 
still in force. The jury returned a verdict in her favor in the sum of $8,603.69, 
and judgment was entered accordingly. 

The theory of the plaintiff, which theory was adopted by the court, is: 

1. “The provision in the policy, to-wit, that, ‘At the expiration of the term 
for which this policy is issued and at the expiration of any term for which it may 
be renewed, the company will, subject to all the provisions and limitations therein 
contained, renew the policy for a similar term in consideration of the premium for 
the renewed term,’ was an absolute legal obligation on the part of the company 
and could not be avoided without adequate cause, since the word ‘will’ has a manda- 
tory signification and excludes the idea of discretion.” 


2. “The words ‘sound condition, mentally and physically,’ as used in the policy, 
do not mean a mere temporary indisposition, ailment or injury, but these words 
mean the absence of any vice in the constitution, and of any mental or physical 
disease or injury of a serious nature that has a direct tendency to shorten life.” 

The remedy ordinarily would be an action for breach of contracr to renew, 
in which, if the refusal to renew was wrongful, the beneficiary may recover as 
damages the amount which she would have been entitled to under the policy if 
the renewal had been made as agreed. 32 C. J. 1146, 1149. But counsel for plain- 
tiff have evidently assumed that the renewal clause in the policy operated auto- 
matically to renew, and have elected to treat the policy as in force and wrongfully 
repudiated. In such proper case the beneficiary may await the event upon which 


the policy becomes payable, and, after the death of the insured, may sue for the 
amount payable under the policy. 32 C. J. 1264. 


But we do not think there is here presented a case of cancellation or repudia- 


tion of a policy in force at the date of the accident which caused the death of 


the insured. The policy expired by its terms February 1, 1927, unless renewed on 
or before that date. 


It contained a clause expressly agreeing to renew it under 
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conditions therein stated. Upon application by Gorman, made January 26, 1927, 
renewal was refused by the company, or at least postponed until the insured should 
so far recover from his accident suffered, January 1, 1927, as to present the sound 
physical condition stipulated. In this decision of the company the insured appar- 
ently acquiesced. At least that decision was not protested, and no further applica- 
tion was made. We have not here presented the case of a policy which has been 
canceled or repudiated, and when the insured or his beneficiary may clect to treat 
as still in force; but rather the alleged breach of an agreement to renew. In 
the absence of renewal, the policy expired February 1, 1927. Plaintiff has sued 
upon that policy. We think she has mistaken her remedy, and should have brought 
an action in damages for breach of contract to renew. But we do not find ft 
necessary to base our decision upon that ground. 

Reduced to their final analysis, the assignments of error challenge the charge 
of the court to the effect that “the words ‘sound condition, mentally and physi- 
cally,’ as used in the policy, do not mean a mere temporary indisposition, ailment 
or injury, but these words mean the absence of any vice in the constitution, and 
of any mental or physical disease or injury of a serious nature that has a direct 
tendency to shorten life.” 

This would exclude the admitted condition of Gorman’s leg as such an unsound 
physical condition as would justify appellant’s refusal to renew the policy; and 
this is, in fact, the only substantial question involved in this appeal. 

It is conceded that, under the terms of the renewal clause, if the insured was 
not in sound physical condition at the expiration of the term for which the policy 
might be renewed, no obligation to renew rested upon appellant. It is necessary, 
then, to determine (1) what the physical condition was on the Ist day of February, 
1927, and (2) whether that condition was sound or unsound within the meaning 
of the renewal! contract. The accident to the insured on January 1, 1927, his con- 
finement in hospital, and his subsequent removal to the Missouri Hotel, situated 
near his place of business, have already been stated. March 17, 1927, he made 
a statement to the company in which he recited the nature of his injuries as above 
described, and stated that he had been continuously and totally disabled, as the 
direct result of these injuries, from December 31, 1926, to date of statement; that 
during that period he had been continuously confined to the house and was still 
so confined. March 16, 1927, the attending physician certified to the company that 
he had attended the insured from January 1, 1927, to March 16, 1927, and that 
his patient was still disabled. April 26, 1927, the beneficiary, in support of her 
claim, stated .to the company that her husband had been continuously and totally 
disabled for a period of 104 days from December 31, 1926, to April 15, 1927, the 
date of his death, and that he had never resumed work after his accident on Janu- 
ary lst. Mr. Wasserman, Gorman’s assistant, and a witness for plaintiff, testified 
that the insured began to get around on crutches about the lst of March. Respect- 
ing subsequent visits to the store, he said: 

“Q. Mr. Wasserman, when was it that you said Mr. Gorman first began making 
trips over to the store from the hotel? A. Well, I did not keep any record. 

“Q. I know—about when? A.I should say it would be about the last of 
March to the early part of April, along there. 

“Q. Until that time, you called on him in his room in the hotel for any business 
you had to transact with him? A. 1 did. I was gone on a business trip to New 
York for about ten days, I believe, during March, is my recollection. 

“Q. Did he discard his crutches before he started over to the store? A. Before 
he went over to the store? No, sir; he came over to the store with his crutches; 
that is, he walked over there on crutches. 


“Q. You said one of the men would go over and get him and bring him over 
to the store? A. Yes. sir. 


“Q. That was the cause, of course, he could not walk along the street as a 
normal person could walk, wasn’t it? A. Well, naturally, it was bad weather, 
slipperv, icy.” 

William Sommers, another employee of the Rice-Stix Company, and a witness 
for plaintiff, testified as follows concerning Mr. Gorman’s occasional visits to the 
store during the last three weeks of his life: 

“Of course, not being a young fellow, he was a little bit timid in using his 
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crutches; so I says, ‘Well, if you come over,’ I says ‘you can get one of the boys, 
one of the colored boys down at the hotel to walk over with you, to see that nothing 
happens crossing the streets;’ and he was very careful, although he was a little 
bit afraid. So Monday morning of the following week, he was ready to come to 
the store, and he called me, and he says, ‘Bill, maybe you better come over and 
get me, because I don’t like to trust these darkies around the hotel; they may not 
pay as close attention to me;’ so I said, ‘All right, I will come over and get you.” 

On these occasions, the witness said, “he may stay there an hour, he might 
stay there two hours.” 

From the foregoing, the physical condition of the insured for the period be- 
tween January 1, 1927, until his death, April 15, 1927, is clearly disclosed. He was 
sixty-one years of age. 


The assigned errors of which appellant complains are embraced in the charge 
of the court upon “sound condition mentally and physically,” to which exception 
was duly taken. The court said: 


“Now, if you believe from the evidence that on or about the fourteenth of 
April, 1927, at the Missouri Hotel, in the City of St. Louis, J. P. Gorman sustained 
bodily injuries through accidental means, by being parched or burned through a 
fire, and that he died on or about the fifteenth of April, 1927, as a direct result oi 
said injuries, and independently and exclusively of all other causes, then your 
verdict should be for the plaintiff, provided you further find from the evidence 
that J. P. Gorman, the insured, on or prior to the first of February, 1927, tendered 
to the defendant the sum of forty-five dollars for a renewal premium for the 
year commencing the first of February, 1927, and ending the first of February, 
1928, and provided you further find from the evidence that on or about the first 
of February, 1927, J. P. Gorman, the insured, was in sound condition, mentally 
and physically and was not at said time over the age of sixty-five years. * * * 


“The words ‘Sound condition, mentally and physically’, as used in the policy, 
do not mean a mere temporary indisposition, ailment, or injury, but these words 
mean the absence of any vice in the constitution, and of any mental or physical 
disease or injury of a serious nature that has a direct tendency to shorten life.” 


Later, on the same day, the jury asked the court to define again the words 
“sound condition, mentally and physically.” The court repeated from its charge 
the clause last above quoted, and added: 


“Now, in this case, Mr. Gorman concededly had, a broken Itmb, and you know 
from the testimony what his condition was on the twenty-sixth of January, 1927, 
when he applied to renew this insurance policy. Now, if you think that this dis- 
ability that he had, whatever you believe he did have, if you think that that was 
just temporary indisposition or ailment, or temporary injury, why then he was in 
sound condition, mentally and physically. On the other hand, if you believe that 
his condition at that time was such that he had a physical disability, or had an 
injury of a serious nature, that had a tendency to shorten his life, why then he 
was not in sound, mental and physical condition. That is as much as I can tell 
you about it. You may retire, Gentlemen.” 


Counsel for appellee have cited many cases in support of their condition that 
accident policies are governed bv the same general rules of construction as life poli- 
cies, and that, with respect to life policies, the words, “sound physical condition” 
have the meaning as defined by the court. This contention must be received with 
some reservation. The cases cited must be read and applied with reference to the 
facts with which they deal. Analysis of any considerable number would unduly 
extend the length of this opinion without corresponding profit. We shall advert to 
some of those most prominently cited. 


In Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948, 950, the de- 
fense of suicide was interposed, and it was held that section 5855, R. S. Mo. 1889, 
declaring that suicide shall be no defense in a suit on a policy providing for pay- 
ment of so much money in case of death, unless the insured contemplated suicide 
at the time of making application for the policy, applied to accident policies, al- 
though that statute was found in the chapter entitled “Life Insurance.” The court 
said: “The real object of the section, as the clear terms of its language express, 1s 
to affect all policies of insurance on life, from whatever class, department, or line 
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of insurance the policy may be issued, or by whatever name or designation the 
company may be known.” 

Whitfield vy. AZtna Life Insurance Co., 205 U. S. 489, 27 S. Ct. 578, 51 L, Ed. 
895, was a Missouri case involving the defense of suicide, and the Supreme Court 
followed the rule announced in Logan v. Fidelity & Casualty Co., supra. 

In Continental Casualty Co. v. Agee, 3 F. (2d) 978, 979, this court, under 
similar circumstances, held as follows: “An insurance company, which may be 
properly called an accident insurance company, because such insurance is the main 
or characteristic form of insurance afforded by it, may also be a life insurance com- 
pany, because it insures against the death of the insured, even though the scope 
of such insurance is somewhat limited.” 

In Northwestern Mutual Life Insurance Co. v. Wiggins (C. C. A. 9) 15 F. 
(2d) 646, plaintiff sought to cancel a life policy on account of alleged material 
false statements made by the insured as to the condition of his health. The burden 
was cast upon the insurance company to establish that, in making the statement 
challenged, the insured knew he had a disease which tended to weaken or under- 
mine his constitution. 

In Miller v. Maryland Casualty Co. (C. C. A. 3) 193 F. 343, a death case, de- 
fense was made to suit on the policy because of alleged misrepresentations made 
as to the health of the insured. It was held that a Pennsylvania statute applied, 
which provided that, when a life policy contains-a warranty of the truth of answers 
contained in the application, no untrue statement made in good faith shall affect a 
forfeiture, unless the untrue statement relates to some matter material to the risk. 
Accident companies in their applications require statements as to the physical con- 
dition, past and present, of the applicant, because accident policies usually provide 
against death due solely to external accidental means. It is sought, therefore, to 
avoid, so far as possible, the confusion and uncertainty resulting from a combina- 
tion of natural and accidental causes of death. In this respect accident policies 
partake of the nature of life policies, and are subject to the same rule respecting 
false statements in the application. 


In Maryland Casualty Co. v. Gehrmann, 96 Md. 634, 54 A. 678, a case similar 
to the preceding one, it is pointed out that whether misrepresentations or untrue 
statements contained in an application for accident insurance relate to some matter 
material to the risk is generally a question of fact for the jury. 


The rule invoked by appellee, as gathered from text-books and decisions, may 
be thus generally expressed: “The general rules of construction used in the inter- 
pretation of other contracts are applicable to insurance contracts irrespective of the 
particular form of insurance evidenced by the contract.” Cooley’s Briefs on Insur- 
ance (2d Ed.) vol. 2, p. 967, clause b. “AIl policies which indemnify against death 
resulting from accidents are essentially life insurance policies, and as such are 
governed by statutes which control the issuance of policies of life Insurance.” Full- 
er on Accidents, etc., Insurance, p. 1. And “depend upon essentially the same prin- 
ciples as other kinds of insurance.” American & English Encyc. of Law (2d Ed.) 
p. 285. Thev are “governed by the same general principles as other insurance. * * * 
So far as payment of premiums is concerned the general rules apply, but, as the 
contract is one from year to year, the contract in this respect resembles a policy 
of fire insurance.” Bacon on Life and Accident Insurance (4th Ed.) vol. 2, par. 
505. “The contract closely resembles that of life insurance.” Joyce on the Law 
of Insurance (2d Ed.) vol. 1, p. 91, par. 8. “The truth of the matter is that ac- 
cident insurance is analogous to all other kinds of insurance and is governed by 
the same general rules, although the character of the risk necessitates particular 


applications thereof, and certain special rules peculiar to this class of insurance.” 
1 C. J. 405. 


[1] The cases cited, and many others examined, deal principally with defenses 
involving deaths by suicide, and alleged misrepresentations as to health in applica- 
tions for insurance. General rules of construction are held applicable. These re- 
fer to such matters as statutes governing the issuance of insurance policies; repre- 
sentations and warranties as to health made in applications to the company by the 
insured; rules concerning premiums, their payment and default ;rules governing am- 
biguities, requiring liberal construction in favor of the insured; and, in case of 
uncertainty, strict construction against the party responsible for such uncertainty. 
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These general rules apply to all forms of inuarsnce, but no case brought to our at- 
tention has held that the standards of eligibility and acceptability of applicants for 
life and accident insurance are identical. Life insurance is concerned only with 
such unsound physical conditions as tend to shorten life. Accident insurance, which 
includes indemnity in case of death, is likewise, concerned with the same physical 
condition, but it also insures against minor accidents not resulting, nor tending to 
result, in death. With such, straight life companies are not concerned, at least 
after policy issued. The concern of the accident company is to eliminate any phy- 
sical condition which may predispose to accident of any nature great or small. No 
physical condition which renders the insured more liable to accident is a sound 
physical condition from the standpoint of accident insurance. We think the lan- 
guage of this renewal clause should be read in the light of this obvious distinction 
between life and accident policies. 

In Maryland Casualty Co. v. Finch, 147 F. 388, 8 L. R. A. (N. S.) 308, this 
court held that insurance contracts “like other contracts, are to be construed and 
applied according to the ordinary meaning of the terms employed, in consonance 
with their popular sense.” To the same effect is Standard Life & Accident Insur- 
ance Co. v. McNulty (C. C. A. 8) 157 F. 224. The rule respecting ambiguity in an 
insurance contract “cannot be availed of to refine away terms of a contract ex- 
pressed with sufficient clearness to convey the plain meaning of the parties, funda- 
mental inquiry being intention of the parties, to be gathered from the words of 
the policy.” Flannagan v. Provident Life & Accident Insurance Co. (C. C. A. 4) 
22 F. (2d) 136. “If the terms of a policy of insurance are clear and unambiguous, 
they are to be taken in the plain, ordinary, and popular sense.” Callen v. Massa- 
chusetts Protective Ass’n (C. C. A. 8) 24 F. (2d) 694. 

[2, 3] We are of opinion that, upon the facts before us, the insured was not 
in sound physical condition’ within the meaning of the renewal clause of the policy 
in suit, that appellant was warranted in declining to renew his poticy while that con- 
dition existed, and that the charge of the court upon this issue was erroneous. 
To us it seems inconceivable that a man in Mr. Gorman’s condition on February 
1, 1927, could be thought physically sound as a candidate for accident insurance, 
or for the renewal of a policy already existing. In this connection the opinion of 
Dr. Fleischman, a medical witness for plaintiff, is interesting : 

“Q. Would you say that a man with a broken leg would be in sound physical 
condition for accident insurance? A. I would. 

“QO. Why would you? A. Because a man who is fool enough to walk on a 
broken leg, or can walk on a broken leg, should be accepted by any insurance com- 
pany, it makes no difference what kind. 

“QO. I see. It makes no difference how fast or how slow he woutd walk, does 
it? A. The individual applying for insurance, with a broken leg, does not expect 
the insurance company to accept him at the time that he applies. If it was the, 
oh, first application, I have no doubt that he would not make it. 

“Q. Why wouldn’t he make it? A. It would be the height of human folly for 
a man who had never carried insurance, when he breaks his leg and it is still 
broken, to apply for insurance. 

“QO. Why? A. It would be greater folly for the insurance company to even 
countenance it.” 


For the reasons stated, the judgment is reversed, and the case remanded for a 
new trial. 





MARYLAND ee CO. v. MASSEY. 
No. 5235. 
Circuit Court of Appeals, Sixth Circuit. February 6, 1930. 
On Rehearing April 15, 1930. 
38 Federal Reporter (2d) 724. 

1. INSURANCE—DESIGNATION, “PERFECTION ACCIDENT POLICY,” 
PROVIDING “INDEMNITY FOR DEATH * * * DUE TO ACCIDENTAL 
INJURIES,” HELD NOT PART OF CONTRACT, SO AS TO EXTEND 
COVERAGE TO DEATH FROM ALL ACCIDENTAL INJURIES HOW- 
EVER EFFECTED. 

Designation, “Perfection Accident Policy,” printed on outside and on top of 
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contract, followed by statement that it “provides indemnity for death * * * due to 
accidental injuries,” held not part of contract, so as to warrant its interpretation as 
covering death from all accidental injuries, however effected, but merely indication 
of its general nature; qualifying phrase, “as herein limited and provided,” being 
sufficient notice to holder that terms of policy must be looked to for measure of 
protection provided. 

(For other cases, sea Insurance, Dec. Dig. § 455.) 


2. INSURANCE—DEATH FROM BLOOD POISONING AS RESULT OF 
PULLING HAIR FROM NOSE HELD DUE TO INJURY EFFECTED 
THROUGH “ACCIDENTAL MEANS”; “ACCIDENTAL INJURIES.” 
Death from blood poisoning by pyogenic germs entering wound made by pull- 

ing a hair from decedent’s nose held due to injury effected through “accidental 

means” within accident insurance policy; there being a substantial distinction be- 
tween injuries so effected and “accidental injuries.” 
(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—DELAY IN FURNISHING PROOFS OF DEATH HELD 

TO BAR RECOVERY ON ACCIDENT POLICY. 

Failure to furnish proofs of loss within 90 days after insured’s death, as re- 
quired by accident policy, held to require reversal of judgment thereon. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Hickenlooper, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Action by Nannie L. Massey against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded for new trial. 

E. B. Klewer, of Memphis, Tenn. (Klev er, Gailor & Exby, of Memphis, Tenn. 
on the brief), for appellant. 

H. D. Minor, of Memphis, Tenn. (Burch, Minor & McKay, of Memphis, Tenn. 
on the brief) for appellee. 

Before Moorman and Hickenlooper, Circuit Judges, and Simons, District Judge. 

Simons, District Judge. This is a suit upon an accident insurance policy issued 
to John T. Massey, in which the plaintiff was named the beneficiary in the event 
of death. On the morning of February 22, 1927, the insured, while in excellent 
health, plucked a hair from his nose. Thirty-six hours later evidence of infection 
developed, and on the 24th a pimple had formed on the base of his nose. This was 
given medical attention, but septicemia of a violent type had set in, and the insured 
died on March lst. Blood specimens showed the presence of a germ known as the 
staphylococcus, a pyogenic or pus-forming germ. ‘The insured held a policy in the 
Maryland Casualty Company, hereinafter referred to as the defendant, in the sum 
of $30,000. The policy covered death effected through accidental means, and pro- 
vided that, in event of accidental death, immediate notice must be given to the in- 
surer, and that affirmative proofs of loss must be furnished to it at its office within 
90 days after the date of the loss. Upon the trial, defendant moved for a directed 
verdict in its behalf, and offered no evidence. The case was submitted to the jury 
and a verdict returned for the full amount of the policy. 

Two main questions are involved: First, was the death due to injury effected 
through accidental means; and second, was the defendant given immediate notice 
of the death and furnished with affirmative proofs of loss within the time provided 
for in the policy. 

The insuring clause of the policy insures “against loss resulting from bodily 
injuries, including death resulting therefrom, effected independently and exclusively 
of all other causes directly through accidental means.” Part G, relating to cover- 
age in event of death from septicemia, or blood poisoning, provides: __ . 

“Subject to its terms, limits and conditions, this policy covers the insured in 
the event of death * * * or disability from septicemia or blood poisoning due di- 
rectly to injuries effected as hereinbefore provided and sustained while this -policy 
is in force.” 

Among the “additional provisions” of the policy is clause 22, which is as fol- 
lows: 

“This policy shall not cover accident, injury disability, death, or other loss 
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caused or contributed to directly or indirectly wholly or partly, by bodily or mental 
infirmity, phomoines, bacterial infections (except pyogenic infections which shall 
occur simultaneously with and through an accidental cut or wound effectea as here- 
inbefore provided), or by any other kind of disease. * * *” 

The medical testimony was to the effect that a hair is imbedded in a follicle; 
that the plucking of a hair will leave a tiny orifice in the skin or mucous membrane 
which may provide a port of entry for pyogenic germs into the blood stream, or 
the lymph stream; that staphylococcus germs are usually present upon the skin; 
that infection from the plucking of a hair, while not wholly unknown, is very un- 
usual; that any injury to the skin or mucous membrane may provice a port of en- 
try for pyogenic germs; that it is difficult for the physician in a given case to de- 
termine the exact port of entry. 

[1] The policy covered death from bodily injuries effected directly through 
accidental means. Some effort is made to interpret the policy as covering death 
from all accidental injuries, however effected, in reliance upon the designation “Per- 
fection Accident Policy” printed upon the outside and at the top of the contract, 
followed by the statement that it “provides indemnity for death * * * due to ac- 
cidental injuries.” It is sufficient to say that such designation is not part of the 
contract, that it is merely an indication of its general nature, and that the qualify- 
ing phrase, “as herein limited and provided,” is a sufficient challenge to the holder 
that the terms of the policy rather than any general designation are to be looked 
to for the measure oi protection provided. 

[2] There is substantial distinction between “accidental injuries’’ and injuries 
effected through “accidental means,” or as it was put in a recent decision by this 
court [Pope v. Prudential Insurance Co., 29 F. (2d) 185], between accidental re- 
sult and the result of an accidental cause. Conceding to the beneficrary in the 
Pope Case the utmost breadth of definition for the rule of liability under policy 
provisions similar to those here considered, there was found to be no accidental 
cause to the death there involved. Stating the rule in its broadest aspect, it was 
in the Pope Case considered that there cannot be said to be an accidental cause of 
any injury when the insured or those acting with his consent did precisely what 
they intended to do and in the way which they intended, knowing that injury often 
did result and might be unavoidable, and where there was no slip or misstep in the 
performance, and where there was no ignorance of any material factor. Illustra- 
tive cases are sufficiently cited in a note to Judge Denison’s opinion in that case. 

For reasons presently to appear, we find it unnecessary to consider whether in- 
fection was a result which the insured might have known or might reasonably have 
anticipated would follow the voluntary plucking of a hair, nor whether his ignor- 
ance of the presence of pyogenic germs was such ignorance of a material factor 
as would destroy the normal and intended character of his act. Nor do we here 
consider the soundness or applicability of any holding by which the unexpectedness 
or unusualness of a given accidental result is made the criterion for determining 
whether or not an act which brought it about is an “accidental means.” It is suf- 
ficient to note that in the Pope Case, the holdings of Ajtna Co. v. Brand (C. C. A.) 
265 F. 6, 13 A. L. R. 657 (the case of the misplaced artery), and Mutual Co. v. 
Dodge (C. C. A.) 11 F. (2d) 486, 59 A. L. R. 1290 (unknown hypersusceptibility to 
novocaine), were considered among decisions which carry the definition of “acci- 
dental means” to something of an extreme, yet might there be accepted without be- 
ing applicable. We need go no further than that in relation to such phases of the 
rule of liability, for in the instant case it fairly appears from the record to a 
majority of this court that, whatever may have been the intended character of 
Massey’s act, there was a slip or misstep whereby his intended act was as to the 
manner of its execution transformed into an unintended one. U. S. Mutual Acc. 
Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60. 

Massey pulled a hair from the inside of his nose, presumably at the spot where 
the skin of the lip meets the mucous membrane of the nostril. Septicemsa resulted, 
followed by death. The District Judge submitted the case to the jury, with in- 
struction to find for plaintiff if Massey died from blood poisoning induced from 
his pulling a hair from his nose whch caused a wound, into which pyugenic germs 
entered at or about the time such wound was made. The jury so found. If Mas- 
sey’s act produced a wound by tearing or abrading the skin or membrane, certainly 
such wound was not intended, and it may be reasonably presumed that infection 
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occurred simultaneously with and through such wound. Does the record sustain 
the instruction of the court and the finding of the jury? We find ourselves in this 
respect confronted with the identical question that was before the Supreme Court 
in the Barry Case, supra. Dr. Barry jumped from a platform after two compan- 
ions had jumped before him. They alighted safely. Dr. Barry landed on his feet, 
but heavily with some shock. The result was a ruptured duodenum causing his 
death. The theory of recovery was that there was some mishap in the jump where- 
by the intended act was in the manner of its performance transformed into an 
unintended one. Dr. Barry jumped after. two companions had alighted safely. Mr. 
Massey pulled a hair from his nose after millions of persons had pulled hairs from 
nose or head or eyebrows without injury. Dr. McElroy for plaintiff beneficiary 
testified that most always an injury is required to produce a port of entry (for 
pyogenic germs); it is scarcely possible for the germ to enter the skin without 
some injury to the skin. Dr. Klewer stated that it is possible for these organisms 
(pyogenic germs) to get into a wound while a man is shaving, or through a scratch 
abrasion of any kind. The rubbing of the skin or abrading it could cause a suffic- 
ient port of entry. It is a question whether these germs will enter without break- 
ing down or abrading the skin, and there is a difference of opinion among reputable 
medical men on that point. Dr. Cullings testified that it is possibte to cause suf- 
ficient abrasion of the mucous membrane to make a port of entry by rubbing the 
nose; and also possible to cause a sufficient abrasion by cleansing the nose with a 
towel or wash cloth. There was also testimony, of course, that the opening into 
the follicle, from which the hair was removed, might be a sufficient porr ot entry 
for germs, but that such cases were extremely rare. We think the instruction of 
the court and the finding of the jury thereon within the evidence, and on this 
phase of the case, were it not for conclusions reached on another point, the judg- 
ment would be affirmed. 


The requirement for notice to be given immediately in the event of accidental 
death is by the policy qualified in the event that it is not reasonably possible to 
give such notice. In the light of the pleading setting up an excuse for failure to 
comply with the notice provision, the evidence introduced in support of such plead- 
ing, and the submission of the issue of fact thereby presented to the jury, with 
the resultant verdict for the plaintiff, we find no error in the refusal of the Dis- 
trict Judge to give a peremptory instruction for the defendant on the ground of 
failure to give immediate notice of death. 


[3] The contention that affirmative proofs of loss were not furnished within 
the time provided in the policy presents a greater obstacle to affirmance of the 
judgment below. The policy provides for the furnishing of such proofs in the 
event of death within ninety days after the loss. They were furnished on the 
ninety-first day, though substantially prepared within the period of limitation, and 
were returned with denial of liability because not filed within the agreed time and 
for other reasons. There is in relation to the requirement for proofs of loss no 
qualifying provision in the policy similar to the one with respect to notice. Such 
periods of limitation have been held to be valid provisions of the policy, and com- 
pliance therewith a condition precedent to its enforcement. Callen v. Massachusetts 
Protective Association (C. C. A.) 24 F. (2d) 694; Travelers’ Insurance Co. v. Nax 
(C. C. A.) 142 F. 653; Whiteside v. North American Insurance Co., 200 N. Y. 
320, 93 N. E. 948, 35 L. R. A. (N. S.) 696. In fact, the law in this respect is not 
challenged by the plaintiff, who presents but two grounds for not applying the rule 
in the instant case. It is first argued that the retention of the proofs of loss for 8 
days before their return in some manner waived the contract requirement to furnish 
such proofs.’ Reliance is had upon Hartford Co. v. Empire Co. (C. C. A.) 30 F. 
(2d) 794, 802. The case is not in point. There proofs of loss were furnished, 
and the only question was as to their sufficiency. The trial judge instructed the 
jury that proper proofs were furnished; the appellate court considered the question 
immaterial, because the proofs were retained by the company for seven weeks and 
then returned with a denial of liability, and there was the further fact that a posi- 
tion denying liability had been taken by the company before the proofs of loss 
were furnished. In Continental Insurance Co. v. Fortner, 25 F. (2d) 398, this 
court placed no reliance upon the mere retention of proofs of loss furnished after 
the period of limitation, as affecting waiver. 
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In the present case, the second ground relied upon by the defendant as an 
answer to the defense of failure to furnish proofs of loss is one based upon a 
claimed rule of pleading in force in the Tennessee courts. The plaintiff filed re- 
plication to the special plea of the defendant in which it sought to set up excuses 
for failure to furnish proofs of loss. The defendant joined issue upon these repli- 
cations. Because the defendant did not demur to the replications, nor move to 
strike them out, it is claimed now that it admitted the sufficiency as a matter oi 
law of the facts therein alleged and proved at the trial. This contention is not 
convincing nor sustained by the authorities cited. 

There is no other claim of waiver of the ninety-day provision, no attack made 
upon its reasonableness under the statutes or the law of Tennessee, and no claim 
made that the plaintiff was lulled into the belief that formal proofs of loss were 
unnecessary so as to create an estoppel, such as was considered in Alliance Insur- 
ance Co. v. Enders (C. C. A.) 293 F. 485. i 

It has been argued that in a given case notice of death may be sufficiently for- 
mal and complete to answer all of the requirements of proofs of loss, and that in 
such case failure to comply with the ninety-day provision would be immaterial. 
Here the record contains no exhibit of the notice, nor evidence of its contents. 
We can draw no inference that it went further than merely complying with the 
requirement of the policy as to its sufficiency “with particulars sufficient to identify 
the insured.” No description of what is meant by affirmative proofs of loss or 
their sufficiency is contained in the policy. It is clearly contemplated, however, 
that proofs be made on forms supplied by the defendant, and some light is thrown 
upon their very minimum requirements by the provision made in case the company 
failed to furnish forms. In that event, “written proofs covering the occurrence, 
character and extent of the loss” furnished within the time would be deemed a 
compliance with the policy. These are much greater requirements than those pro- 
vided to be contained in the notice. The sections of the policy dealing with notice 
and proofs of loss are printed in the margin.” cs 

With full appreciation of the rule that the law does not favor forfeitures, and 
the further rule that ambiguities in a policy will be construed strictly against the 
insurer who drafts it, and unfortunate as the single day’s delay may be in the in- 
stant case, we can find no sound basis in law for striking down a provision in the 
contract ordinarily held valid and enforceable. 

We conclude that the District Judge was in error in failing to grant the de- 
fendant’s request for a directed verdict, and the judgment below is reversed. 

MoorMAN, Circuit Judge (concurring). I concur in the result, not only because 
the record shows that there was a failure to file proofs of loss within the time pro- 
vided in the policy, but for the further reason that in my opinion there was no 
substantial evidence upon the main issue to submit to the jury. Upon that issue it 
was necessary for plaintiff to show, among other things, a “cut or wound.” ‘The 
only basis for such an inference in the evidence is that sometimes the plucking of 
a hair will cause an abrasion. This happens so rarely, though, that, when it does 
happen, it is thought by Judge SIMON to be a “slip or mishap” within the meaning 
of the Pope Case. I do not agree with that view, but accepting it for present pur- 
poses, I still think the evidence was not sufficient to take the case to the jury. It is 





1Time of Notice of Claim. 4. Written notice of injury on which claim may be based must 
be given to the Company within twenty days after the date of the accident causing such injury. 
In the event of accidental death immediate notice thereof must be given to the Company. 

Sufficiency of Notice. 5. Such notice given by or in behalf of the Insured or beneficiary, as 
the case may be, to the Company at Baltimore, Md., or to any authorized agent of the Company, 
with particulars sufficient to identify the Insured shall be deemed to be notice to the Company. 
Failure to give notice within the time provided in this policy shall not invalidate any claim if it 
shall be shown not to have been reasonably possible to give such notice and that notice was given 
as soon as was reasonably possible. 

Forms for Proof of Loss. 6. The Company upon receipt of such notice, will furnish to the 
claimant such forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of such notice the claimant shall be deem- 
ed to have complied with the requirements of this policy as to proof of loss upon submitting 
within the time fixed in the policy for filing proofs of loss, written proof cover- 
ing the occurrence, character and extent of the loss for which claim is made. 

Time for Filing Proof of Loss. 7. Affirmative proof of loss must be furnished to the Com- 
pany at its said office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the Company is liable, and in case of claim for any 
other loss, within ninety days after the date of such loss. 
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rare, extremely rare, for an infecting germ to enter the blood through an abrasion 
caused from the pulling of a hair. It may enter through the orifice which is left 
and cause septicemia where there has been no abrasion, or perhaps even through 
the mucous membrane, as the medical proofs show. In this case the decedent 
plucked a hair from his nose, and several hours later a pimple appeared at or near 
that place which became or was infected. The jury was permitted to infer from 
theseefacts, or surmise, as it seems to me, that the infection entered through the 
orifice from which the hair was pulled, and to draw from that inference the fur- 
ther inference that there was an abrasion or tearing of the skin; the latter infer- 
ence being based upon the former, with the additional evidence that an abrasion 
may occur when a hair is pulled. I do not think the jury should have been per- 
mitted to speculate upon this latter possibility. 


HIcCKENLOoPER, Circuit Judge (dissenting). I concur in the conclusion that 
death, under the circumstances detailed in the foregoing opinion of the court, was 
covered by the policy and within the risks against which appellant insured. What- 
ever interpretation may properly be given to the general insuring provision where 
death occurs as the result of a major surgical operation [Pope v. Prudential Ins. 
Co., 29 F. (2d) 185 (C. C. A. 6)], part G and clause 22 of the policy here involved 
relate specifically to septicemia and pyogenic infections, and thus, by familiar rules 
of construction, remove these subjects of consideration from the general insuring 
provision, unless the phrases, “subject to its terms, limits and conditions” and 
“effected as hereinbefore provided,” may be said to inject into these sections also, 
the condition that the wound through which infection enters must not only be 
accidental in the popular sense, but also wholly disconnected with any intentional 
act of the insured. Practically all accidental cuts or wounds are directly con- 
nected with the performance of some intentional act, working, walking, running, 
playing, shaving, and the like; and to say that, because the injury, itself purely 
accidental, was attended by the doing of some such intentional act it is therefore 
excluded from the operation of the policy under the quoted phrases, is indeed 
wholly foreign to popular construction of the passages involved. 


Part G states that the policy covers in the event of death from septicemia “due 
directly to injuries effected as hereinbefore provided.” Clause 22 extends the cov- 
erage to “pyogenic infections which shall occur simultaneously with and through 
an accidental cut or wound effected as hereinbefore provided.” ‘To me these appar- 
ently mean that, where an infection is the basis of claim, as distinguished from 
the accidental cut or wound, the policv covers if the infection occurs simultane- 
ously with, and the seat of infection is found in, such purely accidental cut or 
wound, although the cut or wound itself is suffered while in the doing of an 
intentional act. Such is the plain, simple, common sense, and popular construction 
which practically every prospective purchaser of a policy would give to its pro- 
visions, and as such should be followed. Canton Ins. Co. v. Indep. Transp. Co., 
217 F. 213, 214, L. R. A. 1915C, 408 (C. C. A. 9). No insurer should be permitted 
to sell a policy so susceptible to one construction by the insured, and to escape 
liability by subtle phraseology and niceties of interpretation, under which the mean- 
ing now claimed is far from obvious upon unstudied reading. Needless to say, 
all doubts should be resolved against the insurer. Thompson v. Phenix Ins. Co., 
136 U. S. 287, 10 S. Ct. 1019, 34 L. Ed. 408; Liverpool, etc., Ins. Co. v. Kearney 
180 U. S. 132, 136, 21 S. Ct. 326, 45 L. Ed. 460; Schambs v. Fidelity & C. Co, 
250" F.55; 58 50, 6 A. LR 12a) (OC. (A 6). 

I am further of the opinion that the death here involved is within even the 
general insuring provision. The numerous cases construing the phrase, “effected 
through accidental means,” can only be reconciled upon the principle that death 
or injury is caused by accidental means if some accident, unforeseen circumstance, 
mishap, or casualty intervenes between the intentional act and the death or injury. 
This was made the basis of decision in U. S. Mutual Acc. Ass’n v. Barry, 131 
U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60, and practically all cases, whether recovery 
was allowed or denied may be so reconciled; just as, in practically all, the insured 
was engaged in some intentional act when injured. Here we have the intervention 
of accident or mishap in the unexpected tearing of the mucous membrane, pro- 
viding a “port of entry”; the fact of such tear being reasonably inferable, I think, 
from the evidence. This tear was unanticipated and unforeseen, was not itself 
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an injury for which recovery is sought, for its cause was an intentional act; but it 
may and should be regarded as the intervening and efficient accidental cause of 
death of the insured, for which compensation is sought. It is thus in itself an 
“accidental means,” independent of the antecedent intentional act as a factor of 
causation. I therefore feel that for both reasons the finding of liability under 
the policy is correct. 

I cannot concur in the conclusion that, if it be conceded that plaintiff had a 
valid claim under the policy, such claim was lost by failure to file proofs of loss 
within ninety days. It is true that clause 7 provides that “affirmative proof of 
loss” must be furnished to the company at its said office within ninety days after 
the date of such loss, and clause 23 provides that failure to comply with any 
of the requirements contained in the policy shall invalidate all claims thereunder. 
Clause 6 provides that the company will furnish forms for filing proofs of loss, 
upon receipt of notice, and, if such forms are not so furnished within fifteen 
days, the claimant shall be deemed to have complied with the requirements of 
the policy in this respect upon submitting, within the time fixed, written proof 
“covering the occurrence, character and extent of the loss for which claim is 
made.” There is no other definition of “proof of loss” than is to be gathered from 
these passages. Time is not made of the essence of the contract. The position 
of the appellant can be sustained in this case only by placing upon these provisions 
the extremely technical construction that proofs of loss must be made only upon 
blanks furnished by the company if such blanks are furnished to the etaimant within 
fifteen days after notice of loss, and sueh formal proofs must be positively com- 
pleted and punctually filed within ninety days, notwithstanding intervening difficul- 
ties, and regardless of the sufficiency of other notice or the completeness of its 
detail. Forfeitures are not favored, and, unless forced so to do by clear and 
compelling language, the courts should not thus defeat an otherwise meritorious 
claim. 

The sole purpose of proofs of loss is manifestly to advise the company promptly 
and precisely of the nature of a claim of liability. Immediately the claimant 
was advised of the existence of the policy, written notice was given to the defend- 
ant. This letter was in the possession of the company and was not produced at 
the trial, although it is in evidence that it was mailed and received. Certain it is 
that there is not one word of evidence in the record that the company was not 
fully, definitely, and formally advised of all the elements of “occurrence, character 
and extent of the loss,” or that it was deprived of any substantial right by slight 
delay in filing proofs on the company’s forms. 

The defense is an affirmative one and the burden was upon the company to 
proved that it had received no proofs of loss within the ninety days, or the nature 
of the proof it did receive. Had the policy expressly made it a condition precedent 
to recovery that the plaintiff establish service of proofs of loss within ninety days, 
doubtless the burden of showing the contents of this letter would have been upon 
the claimant; but such is not the present situation, and possession of the letter 
by the defendant, and its failure to produce it, would seem to justify the infer- 
ence that it contained all the information which the company desired—that it only 
remained to put such information into formal shape. The plaintiff pleaded in 
her replication that the provision had been substantially performed, and, since the 
defendant offered no evidence of its breach, the plaintiff was relieved of proving 
this allegation in rebuttal. There is no necessity, therefore, to infer or inquire 
as to the contents of the letter. Upon the pleadings and evidence, the question 
was explicitly one of the sufficiency of the proofs furnished, in which the defendant 
had the burden of showing them insufficient and offered no evidence. Cf. Hartford 
Co. v. Empire Co. (C. C. A.) 30 F. (2d), 794, 802. 

Thus form and formality are preferred to substance, and technicality to sub- 
stantial rights. And this in a case in which no prejudice to the defendant is claimed 
or shown, and time was not of the essence of the contract, expressly, naturally, 
or inherently. Under the circumstances disclosed, I am of the opinion that sub- 
stantial compliance was not disproved and forfeiture should not be decreed. 


On Petitions for Rehearing. 





Per Curiam. 
Appellant’s petition is directed to a reconsideration of the opinion of the court 
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holding the death due to accidental means. Nothing substantial is presented that 

: as not fully considered upon the original hearing, and we think the petition should 
> denied. The appellee’s petition calls attention to a fact not brought to notice 

a either this or the District Court, namely, that the last day of the period 
within which the beneficiary was required to furnish proofs of loss was May 
30th, which under the statutes of the United States and the laws of Tennessee 
is a legal holiday. This may aid appellee, who mailed proofs of loss on the ninety- 
first day, only if circumstances in connection with the furnishing of forms for 
proofs of loss through the general agent are such as to raise the issue whether 
or not they were to be returned the same way, and if they were, from what was 
stated in the claimed telephone conversation, whether the mailing of the proofs 
may be regarded as the delivery of them to the general agent as of that day. 
No such issues are presented by the present record. We think that in so far as 
appellee’s petition asks that reversal be set aside and an order oi affirmance 
entered, it should be denied; but that in view of the new matter presented, the 
cause should be remanded to the District Court for a new trial, at which it is 
expected the evidence will more fully cover these issues and also show the con- 
tents of the letter serving as notice of loss, so that a correct decision may be 
arrived at in the light of our comment upon that subject. 

Reversed and remanded for new trial. 

FIDELITY & CASUALTY CO. OF NEW YORK v. HOWE. 
NATIONAL LIFE ASS’N OF DES MOINES, IOWA, v. SAME. 
Nos. 4136, 4137. 

Circuit Court of Appeals, Third Circuit. Jan. 8, 1930. 

- Rehearing Denied March 31, 1930. 
38 Federal Reporter (2d) 741. 

2. INSURANCE—EVIDENCE THAT INSURED HAD NOT BEEN HEARD 
FROM, BUT THAT UNIDENTIFIED BODY WAS FOUND BURNED 
IN HIS AUTOMOBILE, WARRANTED SUBMISSION TO JURY OF 
QUESTION OF INSURED’S DEATH AND WHETHER DEATH RE- 
SULTED FROM ACCIDENT. 

In action on life and accident policies, evidence that insured had not been 
heard from after leaving town, but that unidentified body was found burned in 
his automobile, and that certain of insured’s possessions, including charm, watch, 
keys, knife, and dental bridge work, were found in the ashes, warranted submission 
to jury of question whether insured died, and, if so, whether his death resulted 
from accident. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE—EVIDENCE OF INSURED’S REPUTATION IN COM- 
MUNITY HELD ADMISSIBLE, WHERE PLAINTIFF’S EVIDENCE 
INDICATED DEATH OF INSURED BY BURNING AND INSURANCE 
COMPANIES CONTENDED INSURED HAD ABSCONDED. 

In action on life and accident policies in which plaintiff's evidence showed 
that unidentified body was found burned in insured’s automobile and that insured 
had not been heard from, and in which insurance companies claimed that the insured 
had absconded so that insurance could be fraudulently collected, evidence as to 
insured’s character and reputation in community held admissible. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

4. INSURANCE—APPLICATION NOT SIGNED BY INSURED HELD 
ae a EXCLUDED IN ACTION ON POLICIES (Act Pa. May 17, 
1921 [P. L. 701, § 318]). 

Where Het attached to insurance policies sued on was not signed by 
insured, it was not error to exclude the application as evidence of misrepresenta- 
tions, since Act Pa. May 17, 1921 (P. L. 701, § 318), requires insurance policies 
where application forms part of contract, to contain or have attached thereto 
correct copies of application as signed by applicant. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal from the District Court of the United States for the Western District 
of Pennsylvania; Robert M. Gibson, Judge. 
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Actions by Lenora Howe against the Fidelity & Casualty Company of New 
York and against the National Life Association of Des Moines, Iowa. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

W. Pitt Gifford of Erie, Pa. John C. Sheriff, and Sheriff, Lindsay, Weis & 
Hutchinson, all of Pittsburgh, Pa. and Gunnison, Fish, Gifford & Chapin of Erie 
Pa., for appellants. 


Chas. H. English and English, Quinn, Leemhuis & Tayntor, all of Erie, Pa 
for appellee. 

Before Buffington, Wooley, and Davis, Circuit Judges. 

BuFFincTon, Circuit Judge. 

In the court below, Lenora J. Howe, a citizen of Pennsylvania and the bene- 
ficiary in two policies of life insurance issued by the National Life Association, 
a corporate citizen of Iowa, on the life of her husband, brought suit thereon against 
that company and recovered a verdict. She, likewise, as beneficiary brought suit 
against the Fidelity & Casualty Company, a corporate citizen of New York, on 
certain accident policies issued to her husband and recovered a verdict. Each 
company took an appeal, and as they involve substantially the same situation, their 
appeals will be disposed of in a single opinion. 

Briefly stated, the proofs made by Mrs. Howe were that her husband was 
burned to death about 4 o’clock on the morning of November 4, 1927, while driving 
alone in his automobile. The contention of the companies was that there was 
no sufficient proof of his death and inferentially that he had absconded with a 
view to defrauding them. On these appeals both companies raise the question: 
First, whether the evidence of the good reputation of the insured as an upright 
and law-abiding citizen in the community where he resided was admissible; sec- 
ondly, whether there was sufficient evidence of death in the life policy case, and 
of accidental death in the accident policy case, to submit the case to the jury; 
and, thirdly, the accident company says the court erred in refusing to receive 
evidence of misrepresentations made by the insured in his applications for insurance. 


Taking up these questions seriatim, we note testimony on the part of the 
plaintiff was adduced tending to show that on the morning of November 3, 1927, 
Howe leit his wife and their apartment in Erie, Pa., about 9:30. He told his 
secretary he would not be back to the office that day. Nothing unusual occurred 
before he left in his automobile. He was next heard from at Cambridge Springs, 
a village some 25 miles distant from Erie. There he stopped at a hotel for dinner 
about 6 o’clock. The proprietor testified he knew him well, that he came to his 
hotel quite frequently, that he cashed a small check for him as he had often done, 
that he spoke to him, and that “he had his usual smile, and calm as he always 
was.” While there Howe called his wife’s millinery store by phone and asked 
his sister-in-law, who answered the phone, to tell his wife that he was near Cam- 


bridge Springs; that he had had trouble with his car and he would not be home 
until late. 


This was the last heard of him. About 4 o’clock the next morning, his auto- 
mobile was discovered on fire, in a ditch by the roadside about eight miles from 
Erie on the road running to that city from Cambridge Springs, and an unrecog- 
nizable male body was found burned therein, sitting at the wheel. Later a Masonic 
charm with Howe’s name on it, a watch, keys, a knife, and dental bridge work— 
all proven to have been his—were found in the ashes. The proofs showed the 
car had left the paved road some 600 feet from where it burned, mounted the 
bank to the edge of a street car line, then came down, avoided by a sharp turn 
a roadside culvert, and then went to the place where it was burned. It was in 
high gear when found. Inside the car, which was of the sedan closed type, were 
found two five-gallon cans such as are used for gasoline or oil, one behind the 
body and one on the seat beside it. The fire reached 20 to 30 feet high and was 
so intense as to melt the metal top and sides of the car. 


It was also shown that the relations between Howe and his wife were of an 
unusually close and affectionate character; that he communicated with her daily 
when they were apart; that he had a large circle of friends; that he did a con- 
siderable business in real estate and insurance; that while he was in debt, no one 
was pressing him; that his assets exceeded his liabilities; and that his reputation 
in the city of Erie, as an upright and law-abiding citizen, was excellent. 
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[1,2] In view of these proofs by the plaintiff, for on the question of taking 
the case from the jury we are concerned with her proofs and not with the counter- 
vailing proofs of the defendants, we are of the opinion the trial judge rightly 
denied the defendants’ requests for binding instructions and rightly submitted to 
the jury the question whether Howe died on November 4 and, if so, whether 
his death resulted from accident. 

[3] Coming then to the evidence as to Howe’s character and reputation in 
his community, we note that it was the contention of the companies that Howe 
had absconded. The plaintiff called a number of representative citizens of Erie 
to show that his reputation as a law-abiding and upright citizen was excellent and 
that nothing had been heard of him since his car was burned. Was it error to 
receive such proof? We think not. While not stated in those words, the con- 
tention of the companies in effect was that Howe had absconded, so that the insur- 
ance could be fraudulently collected. Whether he was burned to death or had 
absconded was a speculative question which had to be determined by the jury 
from a consideration of the circumstances throwing light on that question. Amongst 
those circumstances are the two usual considerations leading one to continue to 
live in his situation or to escape from that situation by disappearmg. And in 
that regard the recognized reputation of a man in his community, when proven, 
is an element to be given due consideration by a jury. Sensenderfer v. Pacific 
Mut. Life Ins. Co. (C. C.) 19 F. 68; 17 Corpus Juris, p. 1176; 2 Chamberlaynes 
Modern Law of Evidence, § 1106. The consensus of authorities in that regard 
is summarized in 8 R. L. C. p. 713, where it is said: 

“Thus evidence of character, habits, domestic relations, and the like, making 
the abandonment of home and family improbable, and showing a want of all those 
motives which can be supposed to influence men to such acts, may be sufficient 
to raise the presumption or to warrant an inference of the death of one absent 
and unheard from, without regard to the duration of such absence.” 

We are of opinion that in view of the circumstances of this case, the court 
was not in error in admitting the testimony complained of. 

[4] As to the remaining question, it suffices to say we are in accord with the 
court below when it said: 

“A second reason is based upon the exclusion of testimony offered by the 
defendant for the purpose of showing that certain allegations as to income made 
by Willard Howe in his application were untrue. The application attached to the 
insurance policy offered in evidence was unsigned by the applicant. The basis 
of the exclusion was the provision in the Pennsylvania Act of 1921, P. L. 682, 
as follows: 

“ ‘All insurance policies, issued by stock or mutual insurance companies or 
associations doing business in this State, in which the application of the insured, 
the constitution, by-laws, or other rules of the company form part of the policy 
or contract between the parties thereto, or have any bearing on said contract, shall 
contain, or have attached to said policies, correct copies of the application as 
signed by the applicant, or the constitution, by-laws or other rules referred to; 
and, unless so attached and accompanying the policy, no such application, consti- 
tution, or by-laws, or other rules shall be received in evidence in any contro- 
versy between the parties to, or interested in, the policy, nor shall such applica- 
tion, constitution, by-laws, or other rules be considered a part of the policy or 
contract between such parties. (1921, May 17, P. L. 682, art. III, Par. 318).’ 

“We examined this matter with some care at the time the objection was made 
and have found no reason to come to a different conclusion than that reached 
during the trial. The above quoted statute rules the matter and required the 
exclusion of the testimony.” 

No error being involved in any of the questions raised, the judgments below 
are affirmed. 
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RAUSCH v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS’N OF 
AMERICA. No. 8390. 
Circuit Court of Appeals, Eighth Circuit. 
Jan. 30, 1930. 
Rehearing Denied March 6, 1930. 
38 Federal Reporter (2d) 766. 

2. INSURANCE—STATUTE RELATIVE TO SERVICE ON FOREIGN 
INSURANCE CORPORATIONS APPLIES ONLY TO COMPANIES 
CARRYING ON BUSINESS TRANSACTIONS OF SOME DURATION 
(Rev. St. Mo. 1919, § 6310). 

Rev. St. Mo. 1919, § 6310, providing for appointment by forefgn insurance 
companies transacting business in state of superintendent of insurance department 
as local agent for service of process and providing for service on such superin- 
tendent, does not apply except to foreign corporations carrying on business opera- 
tions within state through medium of agents appointed for that purpose whose 
business transactions are continuous, or at least of some duration, and it is not 
sufficient that agency be of casual or temporary character. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

3. INSURANCE—SERVICE ON ONE NOT IN REGULAR EMPLOY OF 
FOREIGN INSURANCE CORPORATION, WHO ON OCCASION EX- 
AMINED GIVEN PERSON, WAS NOT SERVICE ON CORPORATION 
(Rev. St. Mo. 1919, § 6312). 

One who received no retainer or salary from insurance company and had no 
general contract of employment but was employed from time to time when request- 
ed to examine a given person and report his findings to insurance company domi- 
ciled in another state, was not an agent of the company on whom service of sum- 
mons could be made under Rev. St. Mo. 1919, § 6312, providing for service by de- 
livering copy of summons and complaint on person soliciting insurance in behalf 
of foreign insurance corporation, or making contracts, collecting premiums, or 
adjusting and settling losses. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

4. INSURANCE—COURT ACQUIRED NO JURISDICTION OF FOREIGN 
INSURANCE CORPORATION IN ACTION ON POLICY DELIVERED 
IN ANOTHER STATE, BY SERVICE ON STATE INSURANCE DE- 
PARTMENT OR AGENT WHERE COMPANY HAD NOT APPLIED 
FOR LICENSE (REV. ST. MO. 1919, §§ 6310, 6312). 

Where foreign insurance corporation did no business in state and had not 
applied for or received any license to do business there, court in action on policy 
executed and delivered in another state acquired no jurisdiction by service of sum- 
mons on insurance department attempted to be made under Rev. St. Mo. 1919, § 
6310, or by service on one claimed to be agent under provisions of section 6312. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Suit by Alfred C. Rausch, administrator of the estate of Julius Carl Rausch, 
deceased, against The Commercial Travelers’ Mutual Accident Association of 
America. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

James C. Jones, Jr., of St. Louis, Mo. (James C. Jones, Frank H. Sullivan; 
and Willard A. McCaleb, all of St. Louis, Mo., on the brief), for appellant. 

Robert A. Holland, Jr., of St. Louis, Mo. (Jacob M. Lashly and Forest C. 
Donnell, both of St. Louis, Mo. on the brief), for appellee. 

Before Van Valkenburgh and Booth, Circuit Judges, and Dewey, District 

Judge. 
VAN VALKENBURGH, Circuit Judge. This is a suit by the administrator of the 

estate of Julius Carl Rausch, deceased, against The Commercial Travelers’ Mutual 

Accident Association to recover on an accident policy in the sum of $5,000, pay- 

able in the event of the death of the insured during the continuance of said policy, 

as the result of external, violent, and accidental means. The policy was dated and 
became effective November 19, 1924. May 19, 1926, while the policy was in effect, 
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the insured died as the result of gastritis, alleged to’ have been caused by the con- 
sumption of infected food, counted upon as external, violent, and accidental means 
within the terms of the policy. Appellant first sought to obtain service upon ap- 
pellee, under the provisions of section 6310, R. S. Mo. 1919, by delivering a cor-- of 
the writ, together with a certified copy of the petition thereto attached, to the 
chief clerk to the superintendent of the insurance department of the state of Mis- 
souri; both the superintendent and deputy superintendent being absent from Cole 
county, their domicile, at the time of said service. The action, first filed in the 
circuit court of St. Louis, Mo., was removed to the district court of the United 
States for the Eastern Judicial District of Missouri, because of diversity of citizen- 
ship. Thereafter, appellee filed motion to quash this return of service upon the 
ground that it was not authorized by the provisions of section 6310, which, so far 
as the same is material here, provides as follows: 

“Anv insurance company not incorporated by or organized under the laws of 
this state, desiring to transact any business by any agent or agents in this state, 
shall first file with the superintendent of the insurance department a written in- 
strument or power of attorney, duly signed and sealed, appointing and authorizing 
said superintendent to acknowledge or receive service of process issued from any 
court of record, justice of the peace, or other inferior court, and upon whom such 
process may be served for and in behalf of such company, in all proceedings that 
may be instituted against such company, in any court of this state or in any court 
of the United States in this state, and consenting that service of process upon said 
superintendent shall be taken and held to be as valid as if served upon the com- 
pany, according to the laws of this or any other state.” 


The motion to quash avers that the defendant never transacted any business 
in the state of Missouri, had never maintained an office therein for the transaction 
of its business, and had never maintained or had an agent in the state of Missouri 
for the transaction of its business. The motion further stated that the contract 
sued upon was both executed and delivered in the state of New York, and was 
a New York contract; that appellee never applied for nor obtained a license to do 
business in the state of Missouri, and had never consented or agreed by writing, 
word, or act that service of summons directed to it could be had upon it in suits 
pending in the state of Missouri, by serving such summons upon the superintendent 
of the insurance department of that state, or upon any other person whomsoever. 
Thereafter, appellant caused to be issued an alias writ of summons which was exe- 
cuted by service upon one Dr. J. A. Hartman, described as the agent and adjuster 
in Missouri for appellee. ‘This service was sought to be made under the provisions 
of section 6312, R. S. Mo. 1919, which said section provides as follows: 

“Additional service—Service of summons in any action against an insurance 
company, not incorporated under and by virtue of the laws of this state, and not 
authorized to do business in this state by the superintendent of insurance, shall, in 
addition to the mode prescribed in secton 6310, be valid: and legal and of the same 
force and effect as personal service on a private individual, if made by delivering 
a copy of the summons and complaint to any person within this state who shall 
solicit insurance on behalf of any such insurance corporation, or make any contract 
of insurance, or collect or receive any premium for instance, or who adjusts or 
settles a loss or pays the same for such insurance corporation, or in any manner 
aids or assists in doing either.” 


To this also appellee filed its motion to quash on the ground that the return 
of service was in form defective, and upon the further ground that the defendant 
Hartman was not, and never had been, an agent or adjuster of appellee. In this 
motion, it is repeated that appellee had never transacted any business in the state 
of Missouri, nor maintained an office in that state for the transaction of its busi- 
ness, nor maintained or had an agent in the state for that purpose. The motions 
to quash were by the court sustained, and the plaintiff stated in open court that 
no further writ of alias summons would be applied for, and that he would pro- 
ceed no further therein. The court ordered that the cause be dismissed for fail- 
ure to prosecute. 


[1] It is insisted by appellee that, because no exception was taken to the action 
of, the court in sustaining the motions to quash the returns of service, the record 
presents no question for the determination of the court and the appeal accordingly 
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should be dismissed. At common law, when the lack of jurisdiction did not ap- 
pear on the face of the record, the objection was taken by plea in abatement; lat- 
terly the motion to quash has been substituted and recognized mn many cases. In 
the instant case testimony was taken, as upon plea in abatement, and, under the 
circumstances, we believe it to be more in harmony with the modern trend to view 
these motions to quash as pleadings forming a part of the record proper as dis- 
tinguished from the bill of exceptions and, therefore, reviewable in the absence of 
exception. 

The first step in our inquiry should be to determine whether appellee was do- 
ing business in the state of Missouri within the legal definition of. that term. The 
Supreme Court in Minnesota Commercial Men’s Association v. Benn, 261 U. S. 
140, 43 S. Ct. 293, 67 L. Ed. 573, has held that “a judgment by default rendered 
against a foreign corporation on process served on a state officer as its agent, in a 
State in which it has done no business, nor otherwise consented to be so served, 
is void,” of course because of want of proper service. See also Hussey Tie Co. 
v. Knickerbocker Ins. Co. (C. C. A. 8) 20 F. (2d) 892. Apparently counsel for 
appellant lacked confidence in the jurisdiction sought to be obtained by service upon 
the representative of the state insurance department, for they caused an alias writ 
of summons to be issued and to be served upon Dr. Hartman of St. Louis as an 
agent and adjuster of appellee. The contention that appellee was doing business 
in Missouri is thus limited. 

[2] The writer of this opinion, in Higham v. Iowa State Travelers’ Ass’n 
(C. C.) 183 F. 845, 847, undertook to define the character of the agent or repre- 
sentative of a foreign insurance company upon which binding service can or cannot 
be made. It was there held that in laws providing such service “reference is plain- 
ly had to business operations of the corporation carried on within the state through 
the medium of agents appointed for that purpose, that are continuous, or at least 
of some duration, and not to business transactions that are merely casual. St. 
Louis Wire-Mill Co. v. Barb-Wire Co. et al. [C. C.] 32 F. 802. The power to 
make contracts for the company is recognized as indicative of such authority. 
Wall v. Chesapeake & Ohio Ry. Co., 95 F. 398, 37 C. C. A. 129. It is not sufficient 
that the agency be of the most casual and temporary character. Frawley et al. 
v. Penn. Casualty Co. [C. C.] 124 F. 259.” The conclusions reached in the Higham 
Case are supported by cited cases both persuasive and controlling. We adopt them 
as decisive of the question now under consideration. 

[3] Under the cases cited above and, in fact, the great weight of decision, it 
seems clear that Dr. Hartman was not such an agent as would make his incidental 
acts the doing of business in the state of appellee. Undoubtedly, if Dr. Hartman 
had been clothed with general authority to make adjustments and settlements, or 
if he had been clothed with such authority in this specific case, a different situa- 
tion would have been presented. But Hartman was never given authority to adjust 
and settle cases, nor did he ever undertake to assume or exercise such authority. 
His employment, which was from time to time, when requested, to make examina- 
tion of a given person, and report his findings to the company, was limited to that 
service and to the individual case. With the case at bar he had nothing whatso- 
ever to do, as he had not in many other cases. He was not under retainer, received 
no salary, had no general contract of employment, nor, in fact, any contract at all. 
He was not, therefore, a person upon whom service could be made under the terms 
of section 6312 R. S. Mo., supra. But the Supreme Court of Missouri has con- 
strued sections 6310 and 6312, R. S. Mo. 1919, and, under that construction, service 
under neither section is*valid in the instant case. These sections are the same res- 
pectively as those numbered 7042 and 7044 in the preceding revision of 1909. In 
Mining & Milling Co. v. Fire Insurance Company, 267 Mo. 524, 552, 184 S. W. 999, 
1005, the court said: 

[4] “For the purpose of preventing confusion in discussing the constitutionality 
of said section 7042, it should be borne in mind that it does not apply to suits aris- 
ing out of contracts of insurance written in this state by a foreign insurance com- 
pany, without a license from it to do business herein. All such suits are governed 
by section 7044. Nor do either of those sections authorize service of process in 
suits brought in the courts of this state against foreign insurance companies doing 
business herein without a license from the state to so do, based upon a policy of 
insurance issued thereby in another state or country.” 
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Appellee not only has done no business within the state of Missouri, but has 
not applied for nor received any license to do business therein. Therefore, section 
6310 does not apply, for that reason. Further, neither section authorizes service 
of process in suits against foreign insurance companies doing business in the state 
without a license, based upon a policy of insurance issued in another state or coun- 
try. The policy in suit was, by its terms and by the circumstances of its issue, a 
New York contract. Therefore, under state, as well as under federal law, both 
forms of service upon appellee were void; the motions to quash were properly sus- 
tained and the judgment below is affirmed. 


CONTINENTAL CASUALTY CO. v. BAKER. (No. 178.) 
Supreme Court of Arkansas. March 3, 1930. 
25 Southwestern Reporter (2d) 23. 

2. INSURANCE—RECEIPT FULLY SATISFYING CLAIMS UNDER 
HEALTH POLICY HELD NOT TO CANCEL POLICY. 

Where policy indemnifying insured against sickness provided for payment of 
premium by deduction of installments therefor from insured’s wages, receipt signed 
by insured, reciting that amount paid was in full satisfaction of claim against insur- 
ance company on account of illness sustained on certain date and any loss there- 
after resulting, was not intended to and did not cancel policy, but was mere acquit- 
tance of all demands for indemnity under policy for first illness, and policy con- 
tinued in force as subsisting contract of insurance, unless forfeited for nonpayment 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

3. INSURANCE—INSURER HAVING FUNDS DUE INSURED, AND EN- 
TITLED TO DEDUCT INSTALLMENTS FROM AMOUNT DUE, 
COULD NOT FORFEIT POLICY FOR NONPAYMENT OF PREMIUM. 
Where insured under accident and sickness policy directed insured to deduct 

installments of premiums then due for amount of indemnity due to insured because 
of illness before payment of indemnity, and insurer would have had right to do so 
in absence of direction from insured, but insurer did not do so, it could not treat 
policy as forfeited for nonpayment of installments of premium while it had larger 
sum of money than was required to pay installments 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


4. INSURANCE—INSURER HOLDING ORDER FOR PAYMENT OF PREM- 
IUM FROM INSURED’S WAGES SUFFICIENT TO PAY PREMIUM 
DUE COULD NOT CANCEL POLICY FOR NONPAYMENT OF 
PREMIUM. 


Where accident and sickness insurance policy provided for payment of install- 
ments of premiums from insured’s salary and had attached thereto order directing 
paymaster of insured’s employer to deduct amount of premium installments from 
wages, and there was due from insured’s employer to insured more money than 
was required to pay installments of premium then due, insurer had no right to 
cancel policy while holding order for payment of premium which was in effect an 
assignment pro tanto of insured’s salary. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

5. INSURANCE—THAT INSURED RECEIVED ENTIRE WAGES FOR 
MONTH DID NOT RAISE PRESUMPTION THAT ORDER GIVEN IN- 
SURER FOR DEDUCTION OF PREMIUMS FROM WAGES WOULD 
NOT HAVE BEEN HONORED. 

Where health policy contained order on paymaster of insured’s employer au- 
thorizing deduction of premium due from insured’s wages, fact that employer re- 
mitted to insured whole amount of wages earned during month of July all of 
which insured kept, did not raise presumption that order would not have been 
honored had it been presented during such month. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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6. INSURANCE—FINDING THAT HEALTH POLICY DID NOT LAPSE 
FOR NONPAYMENT OF PREMIUM WHICH COULD HAVE BEEN 
COLLECTED FROM INSURED’S WAGES AND INDEMNITY DUE IN- 
SURED HELD AUTHORIZED. 

Where health policy contained order on paymaster of insured’s employer au- 
thorizing deduction from insured’s wages of premium installments due, and there 
was sufficient wages due to insured to cover premium due, and indemnity had ac- 
crued to insured for illness under policy sufficient to cover premium then due out 
of which insurer could have collected premium, court properly found that insured 
was never in default in payment of installment of premium, and that policy did not 
lapse for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Union County; W. A. Speer, Judge. 

Action by Oliver W. Baker against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Powell, Smead & Knox, of El Dorado, for appellant. 

Harry C. Steinberg and G. E. Snuggs, both of El Dorado, for appellee. 

Smith, J. 

On January 21, 1927, the appellant insurance company, hereinafter referred to 
as the company, issued to appellee a sickness and accident insurance policy covering 
the year expiring January 20, 1928. Under the terms of the policy appellee was 
indemnified against sickness or accident in the sum of $80 per month for such time 
as he should be unable to follow his usual avocation on account of sickness or 
accident, with double indemnity at the rate of $160 per month during such time as 
he should “be resident in a duly licensed hospital, said double indemnity not to ex- 
ceed, however, a period of two months.” 

Attached to the policy and made a part thereof was an agreement, referred to 
as a “rider” or a “paymaster’s order,” which was directed “to the paymaster of my 
employer,” which recited that the insured was employed as a freight conductor by 
the Missouri Pacific Railroad Company, and had made application for the insur- 
ance, and that “this order is given to provide for the payment of the premium 
thereon, which you are authorized and requested to deduct from my wages in ten 
installments as hereinafter designated, pay to the company for me, and charge 
against my pay account for services rendered or to be rendered to my employer 
on whom this order is drawn.” This paymaster’s order, which was executed in dup- 
licate, further directed that, “if for any reason whatever you fail to make deduc- 
tion of any installment from the wages of the period hereinafter designated for that 
purpose, you are further authorized and requested at the option of the company to 
deduct and pay the defaulted installment from any of my subsequent wages. * * * 
The amount of my said premium is $77.60 and it is to be deducted from my wages 
for the months here listed in ten installments as follows: 

(1) March, 1927 $7.75 
(2) April, 1927 7.75 
(3) May, 1927 7.75 
(4) June, 1927 7.75 
(5) July, 1927 

(6) August, 1927 

(7) September, 1927 

(8) October, 1927 

(9) November, 1927 

(10) December, 1927 


It appears, therefore, that no part of the premium, which was payable in ten 
equal installments, was due until March, 1927, when the first installment was pay- 
able. But before that time, to wit, on February 22, 1927, the insured became ill and 
totally disabled because of an abscess on his lungs, and was thereafter confined in 
the hospitals of the railroad company, which were duly licensed hospitals, until 
the latter part of June, 1927. 

Proof of this illness was made, and, in satisfaction of its admitted liability 
therefor, the company made payments as follows: On March 28, 1927, $80; on 
April 22, 1927, $100; on May 21, 1927, $100: on July 18, 1927; .$232. 
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On the reverse of the check for $232 was written the following receipt: “Re- 
ceived of the Continental Casualty Company $512 in full compromise, payment, sat- 
isfaction, discharge and release of any and all claims that I myself, my heirs, ex- 
ecutors, administrators, assigns or beneficiaries now have or may hereafter have 
against said company, under policy numbered 6321637 for or on account of injuries 
or illness sustained by me on or about 2-18-27, and any loss that may hereafter re- 
sult from said injuries or illness.” This receipt was signed by appellee, the in- 
sured. 

Appellee was discharged from the hospital on June 26, 1927, and on July Ist 
resumed work, but in the capacity of brakeman on a passenger train, at $5 per day, 
and this employment continued up to and including the 11th day of July, when he 
sustained a relapsed and again became totally disabled, and on July 14th was read- 
mitted to one of the railroad company’s hospitals, where he remained for about 
four or five months, and his disability continued until January 5, 1928, and this 
suit was brought to recover for this period of time. 

[1] At the conclusion of all the testimony, each side asked a directed verdict, 
and neither side asked any other instructions, and a verdict was directed for the 
plaintiff for the amount sued for. Therefore, under our practice, the case will be 
treated as having been heard by the court sitting as a jury, and the judgment rend- 
ered pursuant to the instruction so given will be affirmed if the testimony, viewed 
in its most favorable light, is sufficient to support the judgment. 

When appellee sent in the last proof of his first illness in the latter part of 
June, 1927, he wrote a letter to the company directing that the amount of all un- 
paid installments or premiums be deducted from the amount of the indemnity then 
due him, but, when the check therefore came dated July 18, 1927, this had not been 
done, and the check was for the full amount of indemnity which had not been 
paid, with no deductions for the past-due and unpaid installments of premium for 
the months of March, April, May, and June. The July installment was then due, 
but was not delinquent. 

It is the insistence of the company that the receipt signed by the insured, set 
out above, was a full acquittance of all liability that had been accrued under the 
policy, and that there was no subsequent liability therefor, for the reason that de- 
fault had been made in the payment of the installments of premium; the policy 
providing that it should be void if these installments were not paid. 

[2] We think the court below was correct in holding that the receipt which ap- 
pellee signed was not intended to and did not cancel the policy, but was a mere 
acquittance of all demands for indemnity under the policy for the first illness and 
disability, and that the policy continued in force as a subsisting contract of insur- 
ance unless it had forfeited on account of the nonpayment of the premium. Whe- 
ther this had occurred is the real question in the case. 

[3] It will be remembered that, before the last remittance was made by the 
company in the discharge of the liability for the first illness, direction had been 
given to the company to deduct the installments of premiums then due and unpaid. 
The company would have had the right to do this in the absence of direction from 
the insured, but it did not do so, and it could not treat the policy as having been 
forfeited for the nonpayment of installments of premium while it had in its own 
hands a much larger amount of money than was required to pay the installments. 
It is so held in the following cases: Security Life Ins. Co. v. Matthews, 178 Ark. 
775, 12 S. W. (2d) 865; Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 
S. W. 847, 54 A. L. R. 600; Knights of Pythias v. Sanders, 174 Ark. 279, 295 S. W. 
25; Missosri State Life Ins. Co. v. Miller, 163 Ark. 480, 260 S. W. 705; Mutual 
Life Ins. Co. v. Henley, 125 Ark. 372, 188 S. W. 829; American Nat. Ins. Co. v. 
Mooney, 111 Ark. 514, 164 S. W. 276; Union Central Life Ins. Co. v. Caldwell, 68 
Ark. 505, 58 S. W. 355. 

[4] It is also to be remembered that the company had in its possession, when 
the last remittance was made, an order on the paymaster of the railroad company 
for so much of appellee’s salary as was necessary to pay all installments of prem- 
ium then due, and, as he had worked eleven days at $5 per day, there was due him 
from the railroad company more money than was required to pay the installments 
of premium then due. The company therefore had no right to cancel the policy 
while it held this order, which was, in effect, an assignment, pro tanto of his sal- 
ary. 
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[5, 6] Now it is true, as the company insists, that on the 28th or 29th of July 
the railroad company remitted to appellee the whole amount of his wages earned in 
the month of July, all of which he kept, but it is not to be assumed from this fact 
that the paymaster’s order would not have been honored had it been presented. 
Moreover, it is also true that, before this payment was made by the railroad com- 
pany of the July wages, appellee had been disabled by sickness from and including 
the 12th day of July, and had been resident in a licensed hospital from and includ- 
ing the 14th day of July, so that there had accrued to him, before the railroad 
company paid him his wages, out of which the insurance company had the right 
and was under the duty to collect the premium, an amount of insurance indemnity 
exceeding the installments of premium then due. 

We conclude, therefore, that the court below was warranted in finding that 
appellee was never in default in the payment of his installments of premium, and 
that the policy did not lapse, and the judgment must therefore be affirmed, and it is 
so ordered. 


PONCINO v. SIERRA NEVADA LIFE & CASUALTY CO. CIV. 6923. 
District Court of Appeal, First District, Division 1, California. March 25, 1930. 
286 Pacific Reporter 729. 

1. INSURANCE—ACCIDENT POLICY— VEHICLES—CHARACTER—PAS- 

SENGER—FREIGHT. 

Manner in which vehicle is used, as well as construction, are imporrant factors 
in determining its character as passenger or freight vehicle under accident policy. 

The policy insured against death resulting from accident occasioned by “the 
wrecking of any private passenger motordriven car (motorcycle not included) in 
which the insured is riding, or driving or by being accidentally thrown from such 
wrecked motor-driven car. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE—ACCIDENT POLICY—PASSENGER CAR—CHARACTER 

—INCIDENTAL USES—MAIN USE. 

That automobile was used for other purposes incidental to transporting driver 
did not keep it from being passenger automobile under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. INSURANCE—ACCIDENT POLICY—CHARACTER OF VEHICLE— 

QUESTION FOR JURY. 

Whether automobile owned by insured’s employer and fitted for carrying tools 
and used by insured for transportation was passenger car within accident policy 
was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE— INSTRUCTIONS— “PASSENGER AUTOMOBILE” 

WiTHIN ACCIDENT POLICY—EVIDENCE. 

Instruction to consider vehicle “passenger automobile” within accident policy 
if customarily used for carriage of insured held proper under evidence. 

Insurer contended that by instruction jury was told in effect that, though auto- 
mobile was a truck in fact, they might nevertheless find for beneficiary under 
policy. The evidence showed that car was customarily used for carriage of driver, 
insured, and that carriage of other passengers or their tools was merely incidental. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

9. INSURANCE—ACCIDENT POLICY— PASSENGER AUTOMOBILE— 

SUFFICIENCY OF EVIDENCE. 

Evidence sustained finding insured was killed while driving passenger automo- 
bile within accident policy, though incidentally car was used for other purposes. 

Insured was employed as superintendent by a contractor who furnished the 
automobile. The car was fitted with body similar to those used on delivery wagons. 
Insured used it in going to and from work and sometimes carried other workmen 
and their tools, and also at times tools of his employer. Automobile was regis- 
tered as a commercial motor vehicle. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Alameda County; Leon E. Gray, Judge. 
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Action by Alinda Poncino, administratrix of the estate of Eugeno Poncino, 
deceased, against the Sierra Nevada Life & Casualty Company. From a judg- 
ment for plaintiff, defendant appeals. 

Affirmed. 

See, also, 279 P. 1035. 

J. Hampton Hoge, of San Francisco, for appellant. 

Edwin H. Williams, of San Jose, for respondent. 

Per Curiam. 

This is an action upon a policy of insurance insuring the life of Eugeno Poncino 
against death resulting from accident occasioned by “the wrecking of any private 
passenger motor-driven car (motorcycle not included) in which the insured is 
riding or driving, or by being accidentally thrown from such wrecked motor-driven 
car.” The policy was payable to the estate of the insured. While it was in force, 
his death was caused by injuries due to his having been thrown to the pavement 
in a collision between an automobile which he was driving and another car and 
in which his car was wrecked. 


The complaint alleged that the automobile driven by the insured was “a private 
passenger motor-driven car.” The allegation was denied by the defendant, and 
this was the only issue litigated at the trial. A jury returned a verdict for the 
plaintiff, and, from the judgment entered thereon, the defendant has appealed. 


As grounds for reversal it is urged that the implied finding that the auto- 
mobile in question was “a private passenger motor-driven car” is unsupported, 
and that the trial court erred in denying defendant’s motion for a nonsuit and 
in certain of its instructions to the jury. 


It was testified that the deceased was employed as superintendent by a con- 
tractor engaged in erecting concrete buildings and other structures. It was his 
duty each day to go from place to place where work was being carried on and 
direct the men employed. In so doing he used the automobile in question, which 
he kept at his residence, but which was owned by his employer. The car was a 
Ford runabout, upon the rear of which the owner had attached a short box or 
body similar to those used on ordinary delivery wagons. The insured occasionally 
trahsported to and from their places of employment one or more of the work- 
men, who rode either with the driver or in the rear. These workmen frequently 
carried with them the tools used in their employment. The insured also from 
time to time carried thereon empty cement sacks with tools owned by his employer, 
consisting of shovels and hoes, and at the time of the accident there were in 
the car three or four bags, described by the witnesses as carpet bags, containing 
carpenters’ tools. The car was registered by the owner with the motor vehicle 
department as a commercial vehicle. 


[1] In support of its contention that the car was not a passenger vehicle, 
defendant relies ypon the following cases: Travelers’ Ins. Co. v. Austin, 42 S. E. 
522, 59 L. R. A. 107, 94 Am. St. Rep. 125; Bogart v. Standard Life & Accident 
Ins. Co. (C. C. Wash.) 187 F. 851; Wood v. General Accident Ins. Co. (C. C.) 
156 F. 982; Standard Accident Ins. Co. v. Hite, 37 Okl. 305, 132 P. 333, 46 L. R. A. 
(N. S.) 986. In the first case the policy provided for double indemnity in the 
event injuries were received by the insured “while riding as a passenger, and being 
actually in or upon any railway passenger car.” The insured. who was a pay- 
master of a railway company, was injured in the course of his duty while riding 
in his pay car. It was held that he was not in contemplation of the contract a 
passenger, and that his car, although capable of being used as a vehicle for the 
transportation of passengers and had formerly been so used, was not a passenger 
car within the meaning of the policy. In the Bogart and Wood Cases the policies 
insured against “injuries from accident while riding as a passenger and being 
in or on any railway passenger car.” It was held that a mail car was not a railway 
passenger car within the meaning of the policies, and that there could be no recov- 
ery. The case last cited involved a policy which exempted the insurer from liability 
if the insured was injured “while on a locomotive, freight car or caboose used 
for passenger service.” The insured was in charge of a shipment of cattle, and 
was riding at the time of his death in a caboose from which all persons except 
drovers and the employees of the railway company were excluded. A recovery 
was denied on the ground that the caboose was not being used for passenger 
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service within the common and ordinary acception of that term or within the 
meaning of the policy. 


As held in the above cases, the manner in which a vehicle is used, as well as 
its construction, is an important factor in determining its character, and such was 
the view of the court in Wilmarth v. Pacific Mut. Life Ins. Co., 168 Cal. 536, 143 
P. 780, Ann. Cas. 1915B, 1120, which case involved the question whether an elevator 
used both for freight and passengers was a “passenger elevator” within the mean- 
ing of an accident policy. It was held that the provision in the policy for double 
indemnity in case of injury to the insured “while in a passenger elevator” had 
reference not only to elevators used exclusively for passengers but to elevators 
customarily used ior conveying passengers, though also used for carrying freight. 

[2,3] As stated, there was testimony that the car was sold to the employer 
of the insured as a passenger car, and that it was primarily used to transport 
the latter from place to place in the course of his employment. That a body 
was attached and that the insured at the same time used the car for other purposes 
incidental to the main purpose would not necessarily alter its character. Under 
the doctrine of Wilmarth v. Pacific Mut. Life Ins. Co., supra, 1t would still be a 
passenger car; and, as in that case, it was in view of the evidence proper to 

“submit its character to the jury with proper instructions. 


[4-7] The court charged the jury that a passenger automobile need not be 
in any particular form or made in any particular way, or with any particular 
contrivance or device, and that it did not need to be used exclusively for the 
carriage of passengers; further that “if it is customarily used for the carriage 
of passengers or for the carriage of the driver that is sufficient to constitute it 
a passenger automobile within the meaning of the insurance policy.” Defendant 
insists that in the quoted portion of the instruction the jury was told in effect 


that, though they believed the automobile to be a truck, they might nevertheless 
find for the plaintiff. 


In determining whether instructions state correctly the law of a particular 
case, they must be considered in connection with the evidence in the case. Hell- 
man Commercial, etc., Bank v. Southern Pac. Co., 190 Cal. 626, 214 P. 46.. Here 
the testimony shows sufficiently that the car was customarily used for the carriage 
of the driver, namely, the insured; the carriage of other passengers or their tools 
being but incidental. This manifestly was the evidential fact to which the instruc- 
tion referred; and it cannot reasonably be assumed that the jury was misled thereby. 
Jurors are presumed to be persons of common intelligence and capable of com- 
prehending the ordinary use of language as applied to the particular proposition 
under consideration and in reference to which it is employed, and the appellate 
court will not assume that they may not have understood the charge as the same 
was understood by the court. Douglas v. Southern Pacific Co., 203 Cal. 390, 264 
P. 237. The instruction, in view of the evidence, was not errongous; and, if defend- 
ant deemed it necessary that the jury be instructed with greater particularity, 
it was its duty to request further instructions. Jacobson v. Lamb, 91 Cal. App. 
405, 267 P. 114; Putnam v. Pickwick Stages (Cal. App.) 276 P. 1055. 


[8] The jury was instructed that “in cases of uncertainty the language of a 
contract should be interpreted most strongly against the party who caused the 
uncertainty to exist”; and.also “that the language in an insurance policy is framed 
and formulated by the insurance company; and if that language is in any respect 
doubtful in meaning or ambiguous or susceptible of two constructions, then it is 
the duty of the jury to place the construction upon the language which is most 
favorable to the plaintiff, and resolve any doubt, uncertainty or ambiguity against 


the insurance company. Defendant contends that no provision in the policy 
required construction, and in any case that the question was oy for the c 
and not for the jury. In Postler v. Travelers’ Ins. Co., 173 Cal. 158 P. 1022 


it was held that an instruction stating the rule of construction of ae contracts 
should not be given to the jury; the question being one for the court. In the 
present case, however, the jury was elsewhere fully instructed as to the meaning 
of the material terms of the policy, and it is clear that these instructions were 
followed. Moreover, it has been held that error in leaving to the jury the inter- 
pretation of the provisions of a contract is not prejudicial where the jury fol- 
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lowed the law applicable to the case in their consideration of the instrument. 
Stewart v. Erskine-Bolst, 66 Cal. App. 461, 226 P. 644. 

[9] The evidence was reasonably sufficient to sustain the verdict of the jury, 
and no error has been shown which in our opinion justifies the conclusion that 
the same resulted in a miscarriage of justice. 

The judgment is affirmed. 


FEDERAL LIFE INS. CO. v. HOLMES’ COMMITTEE. 
Court of Appeals of Kentucky. Feb. 11, 1930. 
24 Southwestern Reporter (2d) 906. 
1. INSURANCE—LAW OF PLACE WHERE INSURANCE CONTRACT IS 
MADE GOVERNS ITS CONSTRUCTION. 


Construction of contract of insurance is governed by law of place where 
contract is made. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 


2. INSURANCE—PROVISIONS IN ACCIDENT POLICY THAT CLAUSE 
RELATING TO NOTICE SHOULD CONFORM TO LAWS OF STATE 
WHERE CONTRACT WAS MADE MODIFIED OTHER PROVISIONS 
REQUIRING IMMEDIATE NOTICE IN CASE OF DEATH (Rev. St. 
Tex. 1925, art. 5546). 

Provision in accident policy, made in Texas, that provision relating to notice 
should conform to laws of state where contract was made, held to modify other 
provisions of policy requiring immediate notice on death of insured, where Rey. 
St. Tex. 1925, art. 5546, provided that stipulations fixing time within which notice 
should be given less than 90 days should be void. 


(For other cases, see Insurance, Dec. Dig. § 539[3].) 


3. INSURANCE—NOTICE OF DEATH HELD GIVEN AS SOON AS “REA- 
SONABLY POSSIBLE” WHERE GIVEN AS SOON AS DISCOVERING 
EXISTENCE OF ACCIDENT POLICY, THOUGH MORE THAN 90 
DAYS AFTER DEATH. 

Where accident policy provided for notice of death within 90 days, unless it 
was not reasonably possible to give notice, and death occurred on November 10, 
1925, and the committee of beneficiary, who was of unsound mind, gave notice 
on day after discovering existence of policy on September 7, 1927, notice held to 
have been given as soon as reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


4. INSURANCE—TWO-YEAR PERIOD FOR BRINGING SUIT ON ACCI- 
DENT POLICY AFTER EXPIRATION OF TIME FOR FILING PROOF 
OF LOSS WOULD NOT RUN, WHERE NOTICE WAS GIVEN IM- 
MEDIATELY ON DISCOVERING EXISTENCE OF POLICY. 

Where accident policy provided that no recovery could be had unless suit 
was brought within two years after expiration of time within which proof of 
loss should be furnished, and death occurred on November 10, 1925, period of 
limitation provided by policy. if valid, would not begin to run, when notice was 
given day after existence of policy was discovered, on September 7, 1927, as policy 
provided for giving notice within reasonable time. 

(For other caes, see Insurance, Dec. Dig. § 622[3].) 


5. INSURANCE—TIME IT TOOK BENEFICIARY’S COMMITTEE TO 
ASCERTAIN TRUE BENEFICIARY WOULD BE DEDUCTED FROM 
PERIOD PROVIDED BY POLICY FOR BRINGING ACTION, COM- 
MIT’: EE BEING MISLED BY INSURER. 

Where accident policy provided that no recovery could be had unless suit 
was brought within two years from expiration of time within which proof of loss 
should be furnished, time it took beneficiary’s committee, the beneficiary being of 
unsound mind, to discover true beneficiary, would be deducted from period of 
limitation, where insurer misled committee about beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 622[3].) 
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6. INSURANCE—INSURER WAIVED REQUIREMENT OF PROOF OF 
LOSS BY DENYING LIABILITY FOR INSURED’S DEATH. 
When insurer denied all liability for any loss growing out of death of insured, 
it waived requirement of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal from Circuit Court, Franklin County. 

Action by Anderson Holmes’ Committee against the Federal Lffe Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

T. B. McGregor, of Frankfort, for appellant. 

Frank S. Ginocchio, of Lexington, for appellee. 

Locan, J. In 1921 appellee, Security Trust Company of Lexington, was 
appointed the committee for Anderson Holmes, a person of unsound mind. On 
April 17, 1925, Mrs. Anderson Holmes secured from appellant a policy o1 insur- 
ance whereby it insured her against accidental death in the sum of $2,000, pro- 
viding the injury resulting in death was sustained while she was in a motor-driven 
car, or in connection with the wreck of such a car. -On November 10, 1925, Mrs. 
Holmes came to her death from bodily injuries sustained by the accidental wreck- 
ing of a private motor-driven car in which she was riding. Anderson Holmes 
was the beneficiary named in the policy. 

Notice of the death of the insured was given to appellant in September, 1927. 
Payment was refused and this suit was instituted to recover the amount called 
for in the policy. The trial court decided for the appellee on the picadings and 
entered a judgment against appellant. There seems to be slight disagreement 
between the parties over the facts, but they differ widely as to the proper con- 
struction of the provisions of the policy contract and the law applicable thereto. 

In its answer appellant admitted that it issued the policy to Mrs. Holmes 
on April 17, 1925, at its office in the city of El Paso, Tex., and that said) policy 
was in force for the period of one year. It affirmatively pleaded that one of 
the standard provisions of the policy required that written notice of the injury 
on which claim may be based must be given to the company within Z0 days after 
the date of the accident causing the injury, and that in the event of accidental 
death immediate notice thereof must be given to the company. It then alleged 
that another standard provision in the policy required the giving of the notice 
as a prerequisite to the right of recovery, but that the failure to give notice should 
not invalidate any claim, if it could be shown not to have been reasonably 
possible to give such notice, and that notice was given as soon as it was reason- 
ably possible. It was further alleged that in another standard provision in the 
policy it was provided that affirmative proof of loss must be furnished to the 
company at its office, in case of claim for loss of time from. disability, within 
90 days after the termination of the period for which the company ‘should be 
liable, and in case of claim for other loss within 90 days after the date of the 
loss. Another allegation was that another standard provision of the policy pro- 
vided that no action at law, or in equity, should be brought to recover upon the 
policy prior to the expiration of 60 days after proof of loss had been filed in 
accordance with the requirements of the policy, and that no action sould be 
brought at all, unless brought within 2 years from the expiration of the time 
within which proof of loss was required by the policy. It then alleged that all 


of these provisions of the policy had been violated, and it was, therefore, not 
liable on the policy contract. 


A demurrer was filed to the second paragraph of the answer, in which it 
alleged the violation of the standard provisions of the policy, which was sus- 
tained. An amended petition was filed, in which it was alleged that Mrs. Holmes 
made application to appellant for a policy on April 17, 1925, and that it received 
the application and issued the policy pursuant thereto. Appellant amended its 
anwer and alleged that it was reasonably possible for appellee to’ have given notice 
of the death of Mrs. Holmes within the time prescribed for such notice in the 
policy. 

A reply was filed, controverting affirmative allegations in the answer and plead- 
ing that appellee was ignorant of the existence of the policy of insurance sued on 
until about September 7, 1927, when it discovered the policy, and that on the next 
day it gave written notice to appellant of the death of Mrs. Holmes on November 
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10, 1925; that on September 16, 1927, appellant acknowledged the receipt of the 
notice and denied liability, because notice had not been given in accordance with 
the terms of the policy, and the further reason that no proof of loss had been 
submitted within 90 days; that the provisions of the policy excused the delay 
in giving notice, if it should be shown not to have been reasonably possible to 
give the notice and that it was given as soon as was reasonably possible; that 
the notice was given immediately after the discovery of the policy; that appellant, 
by its denial of any and all liability for loss under the policy, waived the pro- 
visions requiring proof of loss and specifying the time in which such proof should 
be furnished. It was then alleged that Anderson Holmes was the beneficiary 
named in the policy and in the application, which application was in the possession 
of appellant; that on March 17, 1928, appellee inquired of appellant the name of 
the beneficiary named in the policy, and was advised by letter of date March 26, 
1928, that the name of the beneficiary was Ola D. Jones, and it did not know the 
address of the beneficiary; that at the time appellant furnished this information 
it knew, or by the exercise of ordinary care could have known, that Jones was 
not the beneficiary; that appellee did not learn that Anderson Holmes was the 
beneficiary until the fall of 1928, when it learned that he was the beneficiary through 
a communication addressed to and received from the El Paso Herald, through 
which the policy had been issued; that thereafter, on October 9, 1928, appellee 
wrote appellant advising of the information which it had received from the El 
Paso Herald, whereupon appellant acknowledged its mistake, and stated that 
Anderson Holmes was the beneficiary in the policy. 

Payment was again refused by appellant on December 13, 1928. The refusal 
to pay was positive. The conduct of appellant in its refusal to pay was alleged 
in the reply to be a waiver of the provisions of the poliry requiring notice, proof 
of loss, and the time of giving and filing same, as well as the provision as to 
the time in which suit might be instituted. Further in its reply appellee pleaded 
the statute of Texas, the state in which the contract was made, to the effect that 
no stipulation in any contract fixing the time within which notice should be given 
at a less period than 90 days should be valid. 

Appellant filed a rejoinder, admitting the provisions of the statute of Texas 
and pleading a provision of the policy to the effect that, if any limitation of the 
policy with respect to giving notice of claim or furnishing proof of loss was 
less than that permitted by the law of the state in which the insured resided at 
the time the policy was issued, such limitation should be so modified as to agree 
with the minimum period permitted by the law. 


When the case was finally submitted for judgment the court sustafned a demur- 
rer to the rejoinder, and overruled the demurrer to the reply. Appellant stood 
on its pleadings, whereupon the court rendered judgment against it, and it is in 
this court insisting that the trial court erred in sustaining the demurrer to its 
rejoinder, erred in overruling appellant’s demurrer to each paragraph to the reply, 
and erred in overruling appellant’s demurrer to the petition. 


[1] It is true, as contended by counsel for both appellant and appellee, that 
the construction of contracts of insurance is governed by the law of the place 
where the contract is made. Springfield Fire & Marine Insurance Co. v. Shapoff, 
179 Ky. 804, 201 S. W. 1116. While the policy was issued at the nome office of 
the company, and there signed by its president and secretary, there was a provision 
to the effect that it would not be effective until properly dated and countersigned 
by duly commissioned authority of the company. Cooley’s Briefs on Insurance, 
vol. 2 p. 1042, states the rule as to the place of making the contract to be that a 
policy does not take effect until countersigned by the agent through whom it is 
issued, when there is such a provision in the policy, as the countersigning is the 
act of final assent which determines the place of contract. 


[2] As the policy was countersigned in the state of Texas, as it appears to 
be admitted, the laws of that state are controlling. But an examination of the 
laws of that state, as shown in this record, do not seriously affect the question. 
It is true that the statute of Texas (article 5546 of the Revised Civil Statutes 
of Texas, vol. 2, of 1925) provides, in effect, that no stipulation in a contract 
requiring notice to be given of a claim for damages as a condition precedent to 
the right to sue thereon shall ever be valid unless such stipulation is reasonable, 
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and that any such stipulation fixing the time within which such notice shall be 
given at less period than 90 days shall be void. While it is true that the policy 
contract under consideration, providing for immediate notice in case of death, 
violates the provision of the Texas statutes, yet the provision in the policy that 
the provisions relating to notice should conform to the laws of the state where 
the contract was made modifies the other provisions of the policy requiring im- 
mediate notice in case of death, and allows notice as provided in the statute. There- 
fore we will consider the provisions of the policy in that light. 

[3] The facts, as disclosed by the pleadings, appear to be that appellee gave 
notice immediately after the discovery of the policy. By the terms of the policy 
failure to give notice within the time provided does not invalidate any claim, if it 
shall be shown not to have been reasonably possible to give such nottfce, and that 
notice was given as soon as was reasonably possible. Anderson Hoimes had been 
adjudged a person of unsound mind, and appellee had been appointed his committee. 
The responsibility of giving notice was on appellee, the Security Trust Company; 
but it could not give notice unless it knew there was such a policy in existence. 
As it did not know of such a policy, the pleadings and exhibits in this case are 
sufficient to show that it was not reasonably possible to give notice according to 
the provisions of the policy, and that the notice was given as soon as it was 
reasonably possible. 

In the case of Maryland Casualty Co. v. Burns, 149 Ky. 550, 149 S. W. 867, 
868, the court found this provision in the policy under consideration: “Immediate 
written notice must be given the company at Baltimore, or its duly authorized 
agent, of any accident and injury for which a claim is to be made, with full par- 
ticulars thereof, and full name and address of the insured. Unless such notice 
be given within ten days after the accident, no claim shall be valid.” 

The court, in construing that provision of the policy, held: “Our conclusion 
is that, under a policy like the one in question, the insured himself, if he survive 
the accident, should give the contract notice, unless his faculties be so impaired 
or he be so circumstanced that the giving of such notice is impossible. But, in 
case of the death of the insured, the beneficiary named in the policy has ten days 
after acquiring knowledge of the existence of the contract to give notice; or, if 
the right of action devolve upon a personal representative, he shall have 10 days 
aiter his qualification, and after acquiring such knowledge, to give the notice. 
To require the giving of the notice before it is possible to give 1t would work 
a hardship which would be contrary to public policy, and which cannot be sus- 
tained upon any theory of right.” 

lt is true that it has been held by this court in a numbe: of cases that the 
effect of failure to give notice, or furnish proofs of loss, within the stipulated 
time, depends on the provisions of the policy in that regard. If giving notice 
and furnishing proofs oi loss in such time are made conditions precedent to lia- 
bility on the part of the insurer, or if forfeiture is provided for if they are not 
given in the time fixed, then notice and proofs must be given in accordance with 
the terms of the policy contract. Staples v. Continental Insurance Co., 223 Ky. 
842, 5 S. W. (2d) 265. But none of these cases held that a policy of insurance 
shall be rendered ineffectual for the failure to give notice, where it is impossible 
to give notice within the time specified in the policy. The policy under considera- 
tion, recognizing the reasonableness of the rule in regard thereto established by 
this court and other courts carries a provision in harmony with the decisions when 
it provides that no forfeiture shall take place if notice shall be given as soon 
as it is reasonably possible to give it. 

[4, 5] It is contended by counsel for appellant that there can be no recovery 
because suit was not brought within 2 years from the expiration of the time within 
which proof of loss required by the policy should have been furnished. If notice 
of the accident is not required until it is reasonably possible to give it, then the 
period of limitation in the policy, if a valid limitation, should not begin to run 
until as provided in the policy after notice has been given. ‘There is another reason 
why the limitation expressed in the policy should not be a good defense, even if 
valid, and that is that appellant misled appellee about the beneficiary in the policy 
and the time that it took appellee to ascertain the true beneficiary would have 
to be deducted from the period of limitation. When appellee received notice that 
the beneficiary in the policy was someone other than Anderson Holmes it was 
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held to no further effort to give notice, or to take other steps to coffect until it 
learned the name of the beneficiary. It went to the right place for the informa- 
tion and obtained a wrong answer. 

In the case of Metropolitan Life Insurance Co. v. People’s Trust Co., 177 
Ind. 578, 98 N. E. 513, 515. 41 L. R. A. (N. S.) 285, the court held that a delay 
oi 2 years and 2 months in furnishing notice and proof of loss was not unreason- 
able, where the beneficiary was ignorant of the existence of the policy. The court 
said: “Under the allegations of the second paragraph of complaint, neither appellee 
nor any one of the ultimate beneficiaries had any knowledge of the fact of the 
existence of the policy until a few days before proofs were made. We think the 
circumstances here alleged excused the long delay.” The circumstances in that 
case no more strongly favored the beneficiary than in this case. 

[6] When appellant denied all liability for any loss growing out of the death 
of Mrs. Holmes, it waived the requirement of any proof of loss. It knew the 
facts and circumstances, and advised appellee that it would not pay. Continental 
Casualty Co. v. Mathis, 150 Ky. 477, 150 S. W. 507; Brady v. Mutual Benefit 
Department, 215 Ky. 177, 284 S. W. 1045. 

Appellant relies on the case of Smith v. Herd, 110 Ky. 56, 60 S. W. 841, 1121, 
22 Ky. Law Rep. 1596, to support its contention that the suit could not be insti- 
tuted after the period of limitation of 2 years provided in the policy. While that 
question is hardly before us, it is well to call attention to the case of Union Cen- 
tral Life Insurance Co. v. Spinks, 119 Ky. 261, 83 S. W. 615, 84 S. W. 1160, 26 
Ky. Law Rep. 1205, 27 Ky. Law Rep. 325, 69 L. R. A. 264, 7 Ann. Cas. 913, where 
it was held that a provision in a life policy to the effect that no suit should be 
maintained thereon unless begun within one year from the deatn of the insured 
was void, as in contravention of public policy, as the statute prescribed a period 
of 15 years for actions on such contracts, which, in effect, overruled or modified 
the doctrine previously announced in several cases and particularly in Smith v. 
Herd. 

On the whole case we find no error in the judgment of the trial court. 

Judgment affirmed. 


LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACC. INS. CO. v. MEEKS. 
No. 28524. 
Supreme Court of Mississippi, Division B. April 14, 1930. 
127 Southern Reporter 699. 
(Syllabus by the Court.) 

1. INSURANCE—LIABILITY—“LOSS OF SIGHT’—EXTENT. 

Liability under policy providing for indemnity for “loss of sight’ attaches 
where insured has lost vision to extent he cannot perceive and distinguish objects. 

In an insurance policy providing for indemnity for the total and permanent 
loss of sight in one or both eves, the company becomes liable, under the said policy, 
where the insured has lost the vision of one eye to the extent that he cannot 
perceive and distinguish objects, although he is able to distinguish between light 
and darkness and can see the form of objects but has no ability to distinguish 
them, and has lost the practical use of his eye. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2. INSURANCE—CONSTRUCTION OF POLICY—INTENT—PRACTICAL 
INTERPRETATION. 
Insurance policy must be given practical rather than literal interpretation; 

interpretation of insurance policy must be reasonable and relative and favorable 

to insured; insurance policy must be interpreted as to give effect to transaction 
and carry out manifest purpose of contract. 

An insurance policy must be given a practical rather than a literar interpreta- 
tion. The interpretation must be reasonable and relative and not literaf and must 
be construed favorable to the insured. It must be given an interpretation which 
will stand the test of honesty of purpose in their meaning, and which will give 
effect to the transaction between the parties in making the transaction so as to 
carry out the manifest purpose of the contract. 


(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 
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3. INSURANCE—PROOF OF LOSS—PLEADING—EVIDENCE. 

Insurer must plead specifically failure to furnish proper proof of loss after 
allegations of performance of conditions precedent to recovery; proof showing that 
proof of loss was filed with insurer as required by policy is sufficient, in absence 
of pleading challenging sufficiency (Hemingway’s Code 1927, § 566). 

Section 566, Hemingway's 1927 Code (section 769, Code of 1906), providing 
that “in pleading the performance of conditions precedent, the plaintiff or defend- 
ant may aver generally that he duly performed all the conditions on his part; and 
the opposite party shall not deny such averment generally, but shall specify in 
his pleading the condition precedent the performance of which he intends to con- 
test,” requires a defendant .to plead specifically a failure to furnish proper proof 
of loss to an insurance company where the plaintiff, in suing upon tte policy of 
such insurance company, has averred that he has performed the conditions preced- 
ent to recovery thereof, and where there is no plea conforming to the statute and 
the proof shows that proof of loss was filed with the company as required by the 
policy, the proof is sufficient to sustain the action upon such conditions. 


(For other cases, see Insurance, Dec. Dig. §§ 640[4], 665[7].) 


Appeal from Circuit Court, Lauderdale County; J. D. Fatheree, Judge. 

Suit by Jesse C. Meeks against the Locomotive Engineers’ Mutual Life & Acci- 
dent Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jacobson & Cameron, of Meridian, for appellant. 

Victor W. Gilbert, of Meridian, for appellee. 

Eturipce, P. J. 

Jesse C. Meeks filed suit in the circuit court against the appetlante upon a 
policy, or certificate, issued to him by the appellant. He alleged that the defendant 
is a mutual Life and Accident Insurance Company, and as such, issues policies of 
insurance against the loss of life, limbs, eyes, and other injuries sustained by its 
policyholders and to that end is authorized to do and is doing business in the state 
of Mississippi. That the plaintiff is a member of said defendant association in 
good standing, and has been since the 9th day of February, 1910. That the defend- 
ant operates under a constitution and by-laws, and in and by virtue of section 35 
of said by-laws covering its insurance department it is provided as follows: 

“Sec. 35. Any member of this Association losing, by amputation, a hand at or 
above the wrist joint, a foot at or above the ankle, or sustaining the total and 
permanent loss of sight in one or both eyes, shall receive the full amount of his 
insurance. In case of permanent and total loss of sight proof of same must be 
made out on a form furnished by the Association and signed by two (2) experi- 
enced oculists. Where the eye or eyes have not been removed from the socket, 
proof of blindness will be filed at home office for one year trom the date of 
examination, at which time the member will be required to furnish additional and 
final proof, signed by two (2) experienced oculists certifying to the total and 
permanent blindness of said member. The Association reserves the right to desig- 
nate one (1) of the oculists for each examination and to require all certificates 
sworn to, and the examining oculists may say whether or not, in their judgment, 
the claimant is totally and permanently blind; also state cause of blindness. This 
Association will not recognize a claim for the insurance of any certificate holder 
for impaired eyesight, or color blindness, but for total and permanent blindness 
only, in one or both eyes.” 

A copy of the certificate, or policy, was attached to the declaration. It was then 
alleged that the plaintiff, who is a locomotive engineer in the employment of the 
Mobile & Ohio Railroad Company and under duty to operate locomotives of said 
company, did on the 22d day of October, 1927, in the course of his employment 
and while on duty as such engineer, suffer an injury to his eye causing him to 
be totally and permanently blind in the said eye, and by reason thereof has lost 
the total sight of his left eye. That by virtue of the said certificate, the defend- 
ant became indebted to him in the sum of $1,500. He then alleged that on or 
about the first day of May, 1928, when the plaintiff realized that he was blind 
in his left eye, he filed with the defendant proof of loss thereof, and did on or 
about the 15th day of May, 1929, or more than one year after the filing of his 
said first proof of loss, he filed the second proof of loss as required by the con- 
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stitution and by-laws of said defendant association, which first and second proofs 
of loss were made out on a form furnished by the association and signed by Dr. 
S P. Mosby and Dr. H. L. Arnold, two experienced oculists residing in Meridian, 
Miss. 

The bill further alleged that on the 22d day of October, 1927, the plaintiff 
was a member in good standing of the said defendant association and of the 
Sowashee Division, No. 593 of the association, and had paid all dues and assess- 
ments owing by or required of him, and is still in good standing wth all dues and 
assessments paid in said association, but notwithstanding the said injurres and the 
liability of the defendant and the duty and obligation of the defendant to pay 
to the plaintiff the sum of $1,500, it has failed, refused, and neglected to do so 
and has denied liability on the said policy; and on June 3, 1929, did finally refuse 
to pay said claim. Wherefore, he demanded judgment, etc. A copy o: the policy 
and by-laws was filed as exhibit to the declaration. 


The defendant pleaded the general issue denying indebtedness, without any 
allegation by plea, specially or generally, that the proof of loss was not furnished 
as required in the by-laws. 


On the trial of the case, the appellee testified to the injury »f his eye on 
October 22, 1927, and subsequent medical treatment. He testified that he could 
not tell daylight from dark and could see the form of anything in the light, but 
that he could not distinguish anything and could not get a paper cfose enough to 
his eyes to read the headlines; that after the injury he could not see the sema- 
phore board, that is the train order board, with his left eye at all, but if he would 
get near the switch light or any thing light, he could see that it was a light, 
but could not distinguish the color or anything else about it. That fe could not 
see signal lights while travenng down a track, out of his left eye; that he could 
close his right eye and not distinguish anything with his left eye. ‘That he could 
not read anything with his left eye no matter how large the prini, nor could he 
read the number of his engine out of his left eye. He further siated that by 
closing his right eye he could not see steps distinctly and could not tell how low 
it is or anything about it, whether there is a projection or whether it is level, 
nor could he distinguish an elevation of any kind, but that he cou:d tell there 
was a dark place and a light place; that he could just tell there was a dark 
object passing between himself and the light, and that he could fook at a building 
and tell that it was light above the building, but otherwise it was dark below. 
He further testified that he could see with his right eye, and tne injury to his 
left eye had not rendered it impossible for him to perform the services of engineer. 
The eye ball had never been removed; he could tell the difference between day- 
light and dark out of his left eye; he could see the form of a person but could 
not tell anything of the color. It was further developed by counsel on cross- 
examination that he could see the outline of counsel at a distance of eight and 
fifteen feet and when counsel moved his arm he could see that there was some 
kind of a motion but could not tell the direction in which counsel’s arm was 
moving; that before the injurv to his left eye there was no difference in his ability 
to distinguish different colors between his left eye and his right eye, and he had 
never worn glasses prior to his injury, and that an effort was made to get powerful 
glasses that would help his sight but that it could not be done, that 1s, glasses 
would not aid his vision. 


Dr. Mosby, one of the oculists who treated him and who made the certificate 
to the company to the effect that for all practical purposes he would say that the 
appellee had lost his eyesight in his left eye. and that this condition was permanent 
and that glasses could not and did not benefit the appellee, testified on cross-exami- 
nation that there was some ability to distinguish light, and for that reason he could 
not say that there was a total loss of vision, but it was total for practical purposes 
and that he could not use his left eye for any practical purposes. The physician 
also testified that plaintiff could see his fingers at a distance of four feet by a test 
made by the witness, that is, he could see a dark object where the fingers were. 

The constitution and by-laws of the appellant were introduced in evidence. 

Dr. Touchstone, an oculist introduced by the defendant, testified substantially 
to the same effect, except he stated that in his opinion the ability to perceive objects 
under the circumstances above stated did not constitute total blindness. 
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Both the plaintiff and the defendant requested peremptory instructions, and the 
court sustained the motion of plaintiff for peremptory instruction, and judgment 
was entered for the plaintiff in the amount sued for. 

[1] It is contended by the appellant that the court committed error in granting 
peremptory instruction for the plaintiff, and that it should have entered one for 
the defendant, but if mistaken in the position that the defendant should have had 
a peremptory instruction, that then the question should have been submitted to the 
jury for a decision. We are, therefore, called upon to decide whether or not the 
plaintiff had sustained the total and permanent loss of sight in his left eye. We 
do not regard the testimony as being conflicting, but think the question turns upon 
the construction of the meaning of the terms used in the policy. In our opinion, 
the ability to see the outline of an object without the ability to distinguish what it 
is for all practical purposes is blindness; that the policy must be given a practical 
rather than a literal interpretation; that the interpretation must be reasonable and 
relative and not literal; that the ability to perceive light and objects, but no ability 
to distinguish and recognize objects, is blindness for all practical purposes. While 
we have not decided the precise question here involved, we think we have decided 
the controlling principle in analogous cases. 

In Metropolitan Casualty Ins. Co. v. Cato, 113 Miss. 283, 74 So. 114, the court 
held that, under a clause in an accident insurance policy giving a weekly indemnity 
if the injuries continuously and totally disabled and prevented insured from per- 
forming any and every kind of duty pertaining to his occupation, where a planta- 
tion manager accidentally broke his hip, as a result of which he became unable to 
ride horseback, or to attend to his duties daily, and was forced to resign, but did 
occasionally, when the weather was good, ride in a buggy to a plantation owned by 
his daughter and give instructions to the foreman and consult with him when the 
latter came to the house but was unable to see that his instructions were carried 
out, or to keep the books regularly, the disability was total and not partial under 
another clause providing for only half indemnity if the injury disabled insured 
from performing some one or more important daily duties pertaining to his occu- 
pation, since, when injured is prevented by his injury from doing all the substantial 
acts required of him in his business, he is totally “disabled,” notwithstanding the 


fact that he occasionally is able to perform some single act connected with his 
business. 





































































































In Equitable Life Assurance Society v. Serio (Miss.) 124 So. 485, it was 
held that recovery under insurance policy by reason of total and permanent disa- 
bility does not require a condition of complete helplessness, nor such an entire 
physical or mental inability in respect to pursuit of an occupation or employment 
that the insured can do absolutely nothing; and that where insured, under policy 
containing provision authorizing recovery for total and permanent disability, became 
afflicted with tuberculosis, he was “totally disabled” within meaning of policy, 
regardless of fact that he was able to assist family to certain extent in operation 
of small country store. In that case a provision in the policy read: “If the insured, 
while less than sixty years of age and while this policy is in full force and effect, 
shall become totally and permanently disabled, and shall furnish due proof that 
he is physically or mentally incapacitated to such an extent that he is rendered 
wholly or permanently unable to engage in any occupation or perform any work 
for any kind of compensation of financial value, and that such disability has then 
existed for not less than sixty days, the society will, upon receipt of said proof, 
waive the payment of any premium or premiums that may become payable there- 
after under this policy during such disability. And six months after receipt of 
said proof of disability, the insured may draw a sum not to exceed one-tenth the 


face amount of this policy and a like sum annually thereafter during the con- 
tinuance of such disability.” 


In the course of the opinion, the court said: “The construction which is 
placed by nearly all courts on the insurance contract above quoted is an equitable 
and reasonable interpretation; and is not that literal interpretation which would 
require a condition of complete helplessness, nor such an entire physical or mental 
inability in respect to the pursuit of an occupation or employment that the insured 
can do absolutely nothing. And particularly is the construction the more liberal 
in its application to a case where the disability arises out of a disease the nature 
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of which is such that common care and prudence require the insured to rest to 
the extent that he shall refrain from the ordinary exactions of any fixed employ- 
ment, else the disease will progress and cause death.” 


Further on in the opinion, the court said: “As already said, courts must give 
these contracts a reasonable interpretation, an interpretation which will stand the 
test of honesty or purpose in their meaning, and which will square the transaction 
between the parties in making the contract with some valuable object in contem- 
plation at the time. If the term ‘total disability’ should be held to mean utter 
helplessness, and ‘permanent disability’ be held to mean utter hopelessness, then 
about the only case covered would be where the insured has lost both arms and 
both legs or some other such a case so rare as not to be for a moment reasonably 
considered as ever having been within the contemplation of. the insured at the 
time of the taking of the policy.” 


[2] Other states dealing with the precise, or similar, case conzaimed in the 
contract here involved have refused to place a literal construction, but rather 
one of a practical value, upon the terms of the policy. In Pan-American Life 
Ins. Co. v. Terrell, 29 F. (2d) 460, 461, the Circuit Court of Appeals of the 
Fifth Circuit held that “entire sight” of eye is lost, within accident insurance 
policy, though not completely destroyed, if sight left is of no practical use or 
benefit, as in case of inability to distinguish or recognize objects. The terms 
used in the policy involved in that case provided for the loss of sight of one 
eye. The policy contains a clause insuring him against bodily injury, through 
accidental means, resulting within 90 days from the date of the accident in the 
“loss of the entire sight of one eye, if irrecoverably lost.” In the opinion the 
court said: “It is insisted that there should have been no recovery, since the 
injury did not result in the entire loss of sight or total blindness in the right 
eye. It is quite uniformly held that the entire sight is lost, although it is not 
completely destroyed, if what sight is left is of no practical use or benefit. As 
was well said by Judge Bourquin in Murray v. Aetna Life Ins. Co. (D. C.) 243 
F. 285, ‘the ability to perceive light and objects, but no ability to distinguish and 
recognize objects, is not sight. but blindness.’ ” The court cited International 
Travelers’ Association v. Rogers (Tex. Civ. App.) 163 S. W. 421; Watkins v. 
U. S. Casualty Co., 141 Tenn. 583, 214 S. W. 78; Brotherhood of Railroad Train- 
men v. Britton (Tex. Civ. App.) 292 S. W. 286; Tracey v. Standard Accident 
Ins. Co., 119 Me. 131, 109 A. 490, 9 A. L. R. 521. 


In this last case the court had before it a policy involving the entire loss 
of sight of an eye, and the court held: “Entire loss of sight of an eye within 
the meaning of an accident insurance policy occurs when insured cannot distin- 
guish colors or one object from another in strong light, although he can distinguish 
between light and darkness.” In the opinion the court said: “The meaning of 
the word ‘entire’ should be determined in the light of the purpose and intent of 
the policy; why the plaintiff bought it; and with a construction most favorable 
to him. The intent and purpose of the policy as a business proposition was to 
indemnify the plaintiff for the loss of the complete or ‘entire’ use of his eye. 
The ‘loss of the entire sight’ of an eye, and the loss of the entire use of an eye, 
by blindness, in practical effect, are precisely the same. Being a business contract, 
this policy should be construed, like any other contract with reference to the 
object, purpose, conditions, and circumstances. The eye has earning capacity as 
well as the hand. To indemnify the complete loss of the sight of the eve as 
an earning factor was undoubtedly one of the controlling reasons for taking the 
policy. We feel that it would be unfair to the company, as well as the plain- 
tiff, to impute to it the intention, by the artful employment of a word, to base 
its liability upon the frail and frivolous distincton between ocular ability to dis- 
criminate a flood of light from total darkness, and without the power to distinguish 
one object from another in the strongest light. We have little doubt that the 
company used the strong word ‘entire’ to protect itself against any possible fraud 
regarding the degree of vision that might be claimed to come within the terms 
of the policy, short of what might be declared a total loss of sight, based upon 
inability to see or distinguish one object from another. Accordingly, the phrase 
‘loss of entire sight’ should be so construed as to give the plaintiff what he bought 
and paid for, and not to defeat the whole purpose and intent of the contract. It 
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should be held to mean that the entire loss of the use of an eye from blindness 
is a loss of the entire sight of that eye. But if technicalities were to be invoked, 
then the meaning of the word ‘sight’ becomes as important as the meaning of the 
word ‘entire.’ ‘Sight’ is defined in Webster’s Standard Dictionary: (1) The power 
of’ seeing; the faculty of vision or of perceiving objects. (2) Act of seeing; 
perception of objects by the instrumentality of the eyes; view. To ‘see’ is defined: 
To perceive with the eye; to have knowledge of the existence and apparent qualities 
of by the organs of sight; to examine with the eyes; to behold; descry; view; 
observe; inspect. It is too plain for further discussion that the plaintiff had met 
with an entire loss of power to ‘see,’ to ‘behold,’ ‘descry,’ ‘view,’ ‘observe’ or 
‘inspect’ as these terms are defined. He had, therefore, met with a ‘loss of entire 
sight,’ according to the etymology of the words ‘entire’ and ‘sight,’ as employed 
in the policy.” 

In a case note to Jones v. Continental Casualty Co., 18 A. L. R. 1329, et seq., 
this provision of policies and their construction is discussed. At page 1346, under 
the heading “Provision against loss of eyesight,” the editor says: “It has been 
held that the words ‘total and permanent loss of the sight of both eyes,’ when 
used in a. policy insuring a person who has but one eye, which fact is known 
to the insurer, means the loss of eyesight, and that a recovery may be had where 
the insured loses the sight of his remaining eve. Humphreys v. National Ben. 
Asso. (1891) 139 Pa. 214, 11 L. R. A. 564, 20 A. 1047.” The editor also cites 
Murray v. AXtna Life Ins. Co., supra, where the policy provided for the payment 
of an indemnity for “loss of entire sight of one eye, if irrevocably lost” as the 
result of an accident, it was held that a recovery could be had, if by an accident 
all the useful and practical sight of the eye was irrevocably lost, although the 
injured eye could distinguish light from darkness, or perceive objects temporarily 
for brief intervals. See, also, other cases cited in the note. International Travelers’ 
Ass’n v. Rogers (Tex. Civ. App.) 163 S. W. 421; Ozark Mutual Life Ins. Associa- 
tion v. Winchester, 116 Okl. 116, 243 P. 735; Continental Casualty Company v. 
Linn, 226 Ky. 328, 10 S. W. (2d) 1079; Berset v. New York Life Ins. Co., 175 
Minn. 210, 220 N. W. 56!. 

We think the proof, therefore, establishes liability and as there was no dispute 
as to the facts, a peremptory instruction was properly granted. 


[3] It is also contended that there was insufficient proof of compliance with 
the by-laws, by the plaintiff, prior to the bringing of the suit. The plaintiff pleaded 
generally the performance of the conditions upon his part. Section 566 of Hem- 
ingway’s 1927 Code (section 769, Code of 1906), provides: “In pleading the per- 
formance of conditions precedent, the plaintiff or defendant may aver generally 
that he duly performed all the conditions on his part; and the opposite party shall 
not deny such averment generally, but shall specify in his pleading the condition 
precedent the performance of which he intends to contest.” 


The defendant did not, by pleading, set up a breach of this condition or chal- 
lenge the sufficiency of the proof of loss. The plaintiff took deposition of the 
defendant by filing interrogatories, No. three of which was as follows: “On or 
about the first day of May, 1928, the plaintiff filed with the defendant, proof of 
the loss of eye sight in his left eye, and on or about the 15th day of May, 1929, 
he filed a second proof of loss as required by the Constitution and By-Laws of 
the defendant Association. Please attach as an exhibit to the answer to this 
interrogatory of said first and second proofs of loss, and dates of filing?” 

The answer to this interrogatory by the defendant was as fotfows: “First 
proof of loss and second proof of loss filed by plaintiff with this defendant are 
in file forwarded to local officer for delivery to Jacobson & Cameron, Attorneys 


for this Association, at Meridian, Mississippi, and this defendant does not at this 
time, have them in its possession.” 


Under the statute above set out, the defendant did not deny the sufficiency 
of the proof of loss submitted as he is required to do by the statute, and proofs 
were filed with nothing to show that they were challenged for sufficiency in any 
manner. We, therefore, hold that there was a sufficient compliance with the law 
by the plaintiff in proving the injuries and loss of the eye, and that the matter 


cannot be availed of here. Judgment of the court below will, there#ore, be affirmed. 
Affirmed. 
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BOLT v. LIFE & CASUALTY INS. CO. OF ‘Xs ENNESSEE. No. 12880. 


Supreme Court of South Carolina. 
April 3, 1930. 
152 Southeastern Reporter 766. 
INSURANCE— ACCIDENT INSURANCE— MOTORCYCLE— “MOTOR- 

DRIVEN CAR.” 

Motorcycle on which insured was riding at time of collision held “motor-driven 
car” within policy insuring against accident. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

CoTHRAN, J., dissenting. 

Appeal from Common Pleas Circuit Court of Anderson County; E. C. Dennis, 
Judge. 

Action by Wile D. Bolt against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

The action was to recover the sum of $1,000 alleged to be due the plaintiff as 
beneficiary under a certain policy of accident insurance issued by the defendant 
company to Charlie H. Bolt, a son of plaintiff, on the 8th day of March, 1926, 
said Charlie H. Bolt having been killed on September 29, 1928, in a * collision 
between a motorcycle on which he was riding and an automobile on a public 
highway in South Carolina. The defendant answered denying liability on the 
ground that the policy did not cover accidents happening to the tnsured while 
riding on a motorcycle. The case resulted in a directed verdict in favor of the 
plaintiff for $1000. 

The order of Judge Dennis, directing the verdict was as follows: 

The facts in this case are practically agreed upon, and the onsy real question 
between the parties is whether or not the accident which caused the death of 
Charles H. Bolt is covered by the policy in suit. A jury was urawn, and when 
the question came up before me for the direction of a verdict, I desired to study 
the question more, and counsel on each side agreed that the jury might be dis- 
charged and that any verdict rendered by me would have the same effect as if 
signed by a jury. 

The contention of the defendant is that the deceased having been killed while 
riding a motorcycle, is not covered by this policy which insures agafnst collision 
of or by any accident to any private horse-drawn vehicle or moxor-driven car; 
the contention of the defendant being that a motorcycle is not a motor-driven 
car. 

No case from this State can be found construing a provision of a policy 
similar to this, but cases from other states have been cited. From Louisiana and 
Massachusetts, especially, cases are cited holding that the clause referring to a 
motor-driven car does not include a motorcycle. I am unable to agree with the 
reasoning in those cases. It seems to me that the insurance company in writing 
its insurance policy could have specifically stated therein that a motorcycle was 
not included. A casual reading of the policy seems to me to include a motorcycle 
and I think nine people out of ten in reading it would so conclude. {t may have 
been the intention of the insurance company to exclude a motorcycle, but if such 
was its intention, it used language more calculated to conceal its meaning than 
to express it. I hold that motor car includes motorcycle. 


I, therefore, direct a verdict for the plaintiff for the sum of One Thousand 
Dollars. 

Watkins & Prince, of Anderson, for appellant. 

Samuel M. Wolfe, of Anderson, for respondent. 

Watts, C. J. : 

The order of Judge Dennis is satisfactory to this court. Let it be reported. 
The exceptions are overruled, and the judgment of the circuit court is affirmed. 

Blease, Stabler, and Carter, JJ., concur. 

BLEASE, J. (concurring). ; 

I do not think “the sole point in the case is whether a motorcycle is a motor- 
driven car within the terms of the policy,” as suggested by Mr. Justice Cothran. 
That question, however, is an important one, and it seems to be entirely new in 
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this state. In considering it, however, there are some principles of law, well recog- 
nized by our court, which we must keep in mind. : 

In Rawl v. Insurance Co., 94 S. C. 299, 77 S. E. 1013, 1014, 44 L. R. A. (N. S.) 
463, Ann. Cas. 1915A, 1231, Mr. Justice Woods, referring to the construction of 
an insurance policy, cited several of our cases to sustain this proposition: 

“If the meaning is doubtful, or the language is calculated to mislead, the 
courts will adopt the meaning most favorable to the maintaining of the liability.” 
_ This court has also decided, “where insurer writes a policy of life insurance, 
it should be read most strongly against it.” (Syllabus) McKendree v. Life Insur- 
ance Co., 112 S. C. 335, 99 S. E. 806. 

Undoubtedly, many of the authorities cited by Mr. Justice Cotfiran sustain 
very strongly his position that a motorcycle is not included in the term “motor- 
driven car.” The authorities are from courts that are highly respected for their 
wisdom and learning. They are not in accord with my view, however, and this 
court is not bound by them. I think, perhaps, the courts that decided the cases, 
cited in the dissenting opinion, have not been as strong as our own court has 
been in resolving doubtful matters regarding insurance policies in favor of the 
insured persons and the beneficiaries of such policies. An examination of many 
of our decisions, too numerous to even refer to here, will disclose that our court 
has made it the almost universal rule to construe any clause of ‘an insurance policy 
against the insurer, when there existed the least doubt as to the meaning of the 
language employed. The two South Carolina cases, above referred to, are indica- 
tions of the holdings of this court. 

Some authorities I have found in my investigation of this case strengthen 


my view of the incorrectness of the holdings in the decisions cited in the dissenting 
opinion. 























































































The term “motor-driven car” is made up of two words, motor-ariven and car. 
In Webster's New International Dictionary, the meaning of “motor-driven” is 
given as, “Driven or actuated by a motor.” The important word in the expression 
“motor-drivem car” is “car.” In the same dictionary, that word is given numerous 
definitions. The very first of these, however, is this, “A vehicle moved on wheels.” 
Since the definition named was first given, I suppose the author deemed it to be 
the most appropriate. As I understand it then, according to Webster, a “motor- 
driven car” is, “a vehicle moved on wheels by a motor.” It is not said in Webster 
how many wheels the vehicle must have to constitute it a car, but It must have 
wheels,—more than just one wheel. Two wheels will meet the requirement. A 
motorcycle has two wheels; so that machine or vehicle comes within the definition 
laid down by Webster of the word “car.” 

Since a motorcycle, as per Webster, is a “car,” and it is driven by a motor, 
it follows, necessarily, that a motorcycle is a “motor-driven car.” 

I find also, in the same dictionary, the word “motor-car” defined as follows: 
“An automobile, locomobile, or locomotive designed to run and be steered on 
a street or roadway; esp., an automobile specially designed for passengers. See 
automobile. In British statutory classification a motor car is included under the 
term light locomotive (which see). In the Motor Car Act (3 Ed. VII, c. 36) the 
term motor car includes also motor cycle except where the contrary intention 
appears. See motor cycle.” 


Webster defines motorcycle thus: “A bicycle having a motor attached so as 
to be self-propelled. In Great Britain the term motor cycle is treatea by statute 
(3 Ed. VII, c. 36) as limited to motor cars (self-propelled vehicles) designed to 
travel on not more than three wheels, and weighing unladen (that is, without 
water, fuel or accumulators necessary for propulsion) not more than three hun- 
dredweight (336 lbs.) see motor car.” 


It will be observed that in the definitions above quoted, in defining motorcar, 
Webster says, “see motor cycle.” In defining motorcycle, he says “See motor car.” 
Evidently, the authors of that great dictionary regarded motorcycle and motorcar 
as practically synonymous. 

It is to be noted also that in the statutory enactments of England, according 
to Webster, motorcycle has been held to be included in the term motorcar. 


Webster is corroborated in this by a note in 21 L. R. A. (N. S.) 41, where 
we find the following: 
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“And, in R. v. Divisional Justices (1904) 2 Ir. K. B. 698, the conviction of 
the rider of a motor cycle was sustained as a violation of an act punishing the 
driving of ‘a motor car on a public highway, recklessly or negligently,’ as a pro- 
hibited speed.” 

The holding in the case last mentioned was questioned in Laporte v. Insurance 
Co., 161 La. 933, 109 So. 767, 48 A. L. R. 1086, cited by Mr. justice Cothran 
but the author of the annotation in 48 A. L. R. 1090, says that the court in Rex 
v. Divisional Justices assumed that a motorcycle was a “motor car” within the 
meaning of the act. 

According to the author of the same annotation in 48 A. L. R. in the English 
case of Webster v. Terry, 1 K. B. 51, it was held that a motorcycle was included 
in the provisions of an act containing conditions to be observed py persons using 
motor cars on the highways. 

The decisions of the English courts, like those of other jurisdictions in this 
country, are not binding upon this court, but they are entitled to great respect. 
There, it will be observed that even in the construction of a penal statute, where 
the rule is that the language of a statute must be construed in favor of one charged 
with crime, when there is doubt as to the meaning of the language used, it was 
held that motorcycle was included in the term motorcar. 

I fear that the courts of.some of our American states whose decisions have been 
cited in the dissenting opinion, have fallen into error in not following the’ decisions 
of the English court, and that they have paid entirely too little attention to that 
good old American authority as to the meaning of English words, Webster’s 
Dictionary. 


Now turning to American legal authorities, we find in Ruling Case Law: this 
statement : 

“The courts without making clear distinctions, have generally used the terms 
automobile, motor vehicle, motor car, and in the earlier cases, horseless carriage 
as being synonymous with each other. Except where special provision is made 
to the contrary, a motor cycle is considered as falling within statutes which use 
such terms. * * *’ (Emphasis added.) 2 R. C. L. 1167. 

According to that authority, when there is no special provision to the con- 
trary, a motorcycle falls within the term motorcar. 

Upon the authority of one of the cases cited by Mr. Justice Cothran, Laporte 
v. Insurance Co., supra, Corpus Juris has said: “A motor cycle is not a ‘motor 
car’ in the general and popular sense of that word,” but I regard the statement 
there as an exception to the general rule laid down in that valuable text-book. 
We find, upon further examination, that Corpus Juris, in discussing “Motor Car,” 
has this to say (42 C. J. 611): 

“A ‘motor car’ has been defined as a self-moving vehicle; a vehicle propelled 
by mechanical power; a vehicle which is guided and controlled by a person riding 
upon or in it, is designed and intended to carry one or more persons, and is 
propelled by power, not supplied from any source external to ‘tself, but which 
is for the time being stored or generated within it.” 

It is readily seen that a motorcycle comes clearly within the three given 
definitions of “motor car.” 

Mr. Berry in his valuable little work, “Law of Automobiles” (page 3) gives 
this general definition of “motor car”: 


“A car which carries its own propelling mechanism, as an electric motor, 
pneumatic engine, steam engine, etc., and is therefore a locomotive. Many such 
cars have sufficient power to draw other cars attached to them.” 


He says also (page 3) that, “The automobile is variously referred to as auto, 
autocar, car, machine, motor, motor-car and other terms equally as common 
but neither complimentary nor endearing.” And he states (page 5) “Unless 
expressly excluded, the motor-cycle falls within the definition of the automobile 
as the term has been used by the various state legislatures, and also within the 
general definition as heretofore given.” Mr. Berry goes ‘arther than 1s even neces- 
sary to sustain my conclusion that motorcycle is without doubt included in the 
term “motor-driven car.” 


But if it should be held that I am in error as to my conclusion on the main 
point involved in the case, there are other reasons entirely sufficient to require 





180 lhe Insurance Law Journal, Vol. 75 [July, 1930 


an affrmance of the judgment of the lower court. Giving the appellant the benefit 
of the possible assumption that the contract may not on its face show a clear 
intention to include a motor-cycle in the term “motor-driven car,” the question 
then arises as to the ambiguity contained in the instrument. 

Mr. M. A. Lindley, the agent of the appellant at the time the policy was issued 
to the insured, and who delivered it to him, testified that it was his understanding 
that the policy covered accidents occurring while an insured was riding on a motor- 
cycle; that he so represented this class of policy to persons with whom the com- 
pany dealt including the insured, as covering such accidents, and that the superin- 
tendent of the company, under whom the witness worked, had the same under- 
standing and made similar representations. There was no denial on tne part of 
the appellant as to the truth of the statements of the witness. It was shown 
by the respondent also that the insured, in his work with the Southern Bell Tele- 
phone Company. was required to ride a motorcycle, and this evidence was not 
disputed by the appellant. There is nothing in the record to show that the insured 
owned an automobile, or that in his work he was required to drive or ride in 
one. 


In the recent case of Cato v. Railroad Co., 152 S. E. 522, we cited with approval 
several holdings from former decisions of this court as to ambiguous contracts. 
The authorities are clear, as will be seen from the citations in the Cato Case, that: 
(1) Parol evidence is admissible to explain the signification of words according 
to the usage of those accustomed to make contracts of the kind in issue where 
the meaning is: not plain; (2) where the construction of the language of the con- 
tract, considered alone, is doubtful, it is the court’s duty to inform itself of the 
surrounding circumstances and to consider the preliminary negotiations, so that 
the language employed may be given the intended effect; and (3) it Is a familiar 
canon of construction that, if the contract is doubtful in meaning, the court may 
look into the construction which the parties themselves have placed on it, to reach 
the true intention, which is the object of all judicial interpretations. 


The evidence to which I have referred convinces me that the insured desired 
a policy which would protect him from an accident occurring while he was riding 
on a motor-cycle; that he thought he was getting the kind of insurance he desired; 
and that the company, through its duly authorized agent, sought at the time to 
comply with the desire of the insured, and contracted with him accordingly. The 
prior holdings of this court, to which attention has been called, sustain the admis- 
sion of the evidence, and support the conclusion reached by the ctrcuit judge. 

In the trial of this case, an action at law, Judge Dennis sat as both judge 
and jury, under the agreement of the parties. He has found that “motorcycle” 
in this contract was included in the term “motor-driven car.” If his finding was 
simply one of law, and his conclusion was erroneous, we could upset it. How- 
ever, I agree with that legal conclusion. If his finding was one of fact, and I 
am inclined to think it was, the evidence fully sustained it, and we have no right 
to disturb his finding. 


While there is some difference in the language of the clause under considera- 
tion and the coverage as to a pedestrian, I do not attach the significance to it that 
Mr. Justice Cothran finds. A careful examination of the two paragraphs, setting 
forth the coverage of the policy, serves to make me believe that the Intention of 
the entire instrument is to somewhat mislead the unwary. A hasty reading of 
the language, especially by one not well acquainted with insurance poficies, is likely 
to leave the impression upon the mind of the reader that one is being insured 
against many casualties or accidents which the policy does not cover at all. To 
demonstrate some of the misleading things contained in the instrument, in one 
place it refers to “a vehicle propelled by * * * horse * * * power,” and In another 
place it refers to a “horse-drawn vehicle.” It is easy to conceive that in defending 
from liability, on account of an accident occasioned by a horse and vehicle, the 
insurer may claim that the vehicle was not drawn by the horse, but was “propelled” 
by it. While in some other instances, the insurer may object to paying out its 
money because the vehicle was drawn and not propelled by the horse, for there 
is some distinction between the meaning of the words “drawn” and “propelled.” 

To support the contention of the appellant as to the point it makes in the case, 
it has been said that one does not, and cannot, ride “in a motorcycle,” but that his 
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riding must be on the machine. To me that is a distinction without any real differ- 
ence. The driver of a motorcycle sits in the seat. The seat is a part of the vehicle 
or car. When the rider is in the seat, he is in a part of the car. When he is in 
a part of the car, he is in the car. The same argument so advanced would likely 
apply also to one who rides in a “stripped down Ford.” In the latter class of 
vehicle, the rider is on the seat, and appears to be on the whole machine, just as 
much as the rider in the seat of a motorcycle appears to be on that vehicle. Some 
motorcycles carry a side car and convey two persons, the driver in the seat of 
the machine, and the other person in the side car. According to the claim made 
as to the distinction between “in” and “on,” it would appear that the driver of 
the mtorcycle would be on the machine, and the passenger would be im it. 

Unfortunately for the insurance business, many companies engaged in that 
business seek to evade in various ways the decisions of the courts. In the conduct 
of their business, they have a wonderful advantage over the average citizen who 
seeks to protect himself and family by insurance. Our court has recognized often- 
times the great disadvantage which our people have in dealing with many insurance 
companies, and it has rightly been the policy of the court to protect, when justice 
allows and demands it, the holders of insurance policies and their beneficiaries. I 
dare to observe that in a policy of the class of the one involved in this case that 
the term “motor-driven car” has been changed, or will be changed soon, to the 
word “automobile,” or some other word, on account of the claim of the respondent 
that the policy here covered an accident sustained from a motorcycle. 

Mr. Justice Gage, from that great just heart of his, said in Wingo v. Insur- 
ance Co., 101 S. E. 653, 656 (not yet reported in our Reports) : 

“When a contract has been executed, and to be performed after the death 
of one of the makers of it, and when that maker of it is dead, the contract ought 
not to be annulled by the other maker, except upon a breach of the letter of the 
agreement.” 

on venture the suggestion that not only the letter but the spirit of an insurance 
policy should be faithfully regarded by the insurer. Both the letter and the spirit 
of this policy demand that the appellant pay to the father of the young man, 
who was killed in a motor-cycle accident, the full amount of the insurance. So 
I concur in the opinion of the Chief Justice. 

Stabler, J., concurs. 

CoTHRAN, J. (dissenting). 

The plaintiff is the beneficiary in a policy of insurance issued by the defendant 
to Charles H. Bolt, a son of the plaintiff, insuring him in the sum of $1,000 
against loss of life, limb, or sight by accidental means. ‘The insured, while riding 
on a motorcycle, collided with an automobile and was killed. 

The condition upon which the insurance company was liable under the policy 
was that he be injured “by the collision of or by an accident to any private horse- 
drawn vehicle or motor-driven car in which insured is riding or driving.” 

The sole point in the case is whether a motorcycle is a motor-driven car 
within the terms of the policy. 

The case was tried before his honor Judge Dennis and a jury, and at the 
conclusion of all of the testimony, upon motion of plaintiff's attorney, his honor 
directed a verdict in favor of the plaintiff for the amount of the policy, and from 
the judgment entered thereon the defendant company has appealed. 


It appears that, upon the conclusion of the testimony, and after the motion 
for a directed verdict had been argued, his honor took the motion under con- 
sideration upon agreement with counsel that the jury might be discharged, and 
that any judgment rendered bv his honor would have the same effect as if the 
verdict had been actually signed by the jury. 


Later, his honor, on March 12, 1929, signed an order holding that the policy 
which referred to a “motor-driven car in which insured is riding or driving” 
included a motorcycle. 


I have been able to find, upon a thorough search of the authorities, only the 
following cases which bear directly upon the question at issue. Salo v. Ins. Co., 
257 Mass. 303, 153 N. E. 557, 558; Leporte v. Ins. Co., 161 La. 933, 109 So. 767, 
768, 48 A. L. R. 1086; Perry v. Ins. Co., 104 N. J. Law, 117, 138 A. 894, 895; 
Silverstein v. Ins. Co., 237 N. Y. 391, 143 N. E. 231, 35 A. L. R. 32; Colyer v. 
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Ins. Co., 132 Misc. Rep. 701, 230 N. Y. S. 473; Anderson v. Ins. Co., 197 N. C. 

72, 147 S. E. 693, 694. 
The precise question at issue was decided in each one of the above-stated cases 

in favor of the present contention of the insurance company that the descriptive 

term “motor-driven car” did not cover a motorcycle. I have found not one reaching 

a contrary conclusion. 

In Leporte v. Ins. Co., supra, the court said: 


“Because of the unusual risk assumed by those riding upon motorcycles, it is 
plain that these machines were excluded intentionally from the policy, not in 
express terms, it is true, but by restricting recovery only to cases of accidents 
to the insured arising by being thrown from ‘any private horse-driven vehicle, or 
motor-driven car, in which such insured is riding or driving, thereby clearly indi- 
cating a motor-driven car with a body, and having more than two wheels as a 
support, and as a protection to the driver against accidents. 


“So there is every reason, from the standpoint of risk and liability, why defend- 
ant insurance company should exclude motorcycles from its policy, and none what- 
ever to induce it to include such dangerous machines, upon the payment of the 
negligible sum of 50 cents per year for an indemnity risk of $1,000. A motor- 
cyclist may ride upon his machine, but he cannot ride in it. A motorcycle is not 
known as a ‘motor-driven car,’ or as a ‘motor-car,’ in the general and popular 
sense of that term. It would be difficult to conceive that a garage owner would 
sent a motorcycle to a customer to ride in when he had ordered a ‘motorcar.’ It 
would be more difficult to conceive that such customer would accept such a machine 
as a ‘motorcar’ if sent. A policy of insurance is a contract between the parties 
and is the special law of the case as far as they are concerned.” 


In Perry v. Ins. Co., supra, the court said: 


“Our examination of the provision of the policy sued on bearing on the present 
controversy has led us to the conclusion that the correct interpretation of the terms 
of the policy excludes a motorcycle from the class of a motor-driven car. There 
is no ambiguity in the language of the policy. The principle of law that when 
an ambiguity exists the policy should be liberally construed against the company 
and in favor of the insured has no application. The ordinary and usual meaning 
of the words must be sought and given to them. Where the words are used to 
express the meaning of the party using them, the court will not adopt a strained 
and improbable construction. Bew v. Travelers’ Insurance Co., 95 N. J. Law, 533, 
112 A. 859, 14 A. L. R. 983. The policy uses the phrases ‘horse-drawn vehicles’ 
and ‘motor-driven cars.’ A motorcycle is a vehicle. If motorcycles were intended 
to be included, the draftsman of the policy would have used the words ‘motor- 
driven vehicles.’ After using the word ‘vehicle’ in the phrase ‘horse-drawn vehicles,’ 
it would seem that the use of the phrase ‘motor-driven car’ immediately afterward 
is significant and indicates a purpose to exclude such a vehicle as a motorcycle 
from the provisions of the policy. One riding on a motorcycle is more exposed 
to accidents than one riding in a motor-driven car. A car stands upright on four 
wheels whether in operation or stopped. It is protected by bumpers in front and 
rear. It has a body in which the passengers sit which protects them in some 
measure from the perils of the highway. One riding on a motorcycle cannot keep 
it in equilibrium when not in operation. When stopped he must get off or place 
his feet, or one foot, upon the ground. A motorcycle has no front or rear 
protection in the form of fenders or bumpers. It has no body for the protection 
of the rider. A rider is therefore more exposed to the dangers incident to con- 
gested traffic. For these reasons, which make the risk of riding on a motorcycle 
greater than that of riding in a motor-driven car, we think the rider on a motor- 


cycle was intentionally excluded from the provisions of the policy by the use of 
the language employed. 


























































































































































































































“The use of the preposition ‘in,’ in the clause of the policy reading ‘or motor- 
driven car in which insured is riding or driving,’ is also significant. One rid- 
ing on a motorcycle is not referred to as riding ‘in’ a motorcycle, but ‘on’ a 
motorcycle. A passenger or one driving a car is not usually referred to as riding 
‘on’ a car but ‘in’ a car. Where a policy uses the words ‘or motor-driven car in 
which the insured is riding or driving,’ it is for the purpose of limiting the insurer’s 
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liability. The reason is the one we have indicated, the greater safety of the insured 

‘in’ a car. This distinction has been recognized in a number of cases.” 

In Colyer v. Ins. Co., 132 Misc. Rep. 701, 230 N. Y. S. 473, it was held that 
a motorcycle was not an “automobile” within the terms of an accident insurance 
policy. 

In Anderson v. Ins. Co., supra, it was held that a motorcycle was not a “motor- 
driven car” within the terms of a travel and pedestrian policy insuring against 
injuries sustained by insured by collision of or accident to a “motor-driven car 
in which insured is riding or driving.” (The defendant in that case was the same 
as in this and the policy identical.) The court followed the Laporte, Perry, and 
Salo Cases, supra, saying: 

“There is nothing in our law which is inconsistent with the cited authorities, 
and we see no reason why they should not be regarded as conclusive on the ques- 
tion here presented.” 

The strength of the Salo Case, supra, may be somewhat weakened by the fact 
that the statute defines an automobile as “any motor vehicle except a motorcycle” ; 
but the following quotation from the case shows that the ruling would have been 
the same without the definition: 

“It is apparent from the language of the statute last quoted that the term 
‘motor vehicle’ includes both automobiles and motorcycles. While every motorcycle 
is a motor vehicle, it is plain that every motor vehicle is not a motorcycle. The 
statute makes a clear distinction between an automobile (which manifestly is a 
‘motor-driven car’ as used in the policy) and a motorcycle. The word ‘car’ is 
ordinarily used in speaking of an automobile. It is a common expresston describing 
an automobile. It is a matter of common knowledge that in ordinary conversation 
a motorcycle is not referred to as a car, but is spoken of as a motorcycle. The 
difference in the mechanical construction of automobiles and motorcycles does not 
indicate that a common designation would naturally apply to both. A motorcycle 
having ordinarily two wheels is a machine more in the nature of a bicycle equipped 
with motor power. ‘lhe statutory definitions above referred to make it apparent 
that there is a distinction between an automobile and a motorcycte. The term 
‘motor-driven car,’ as used in the policy, while applicable to an automobile is not 
appropriate to describe a motorcycle.” 

It is significant that in the policy covering injury to a pedestrian the coverage 
is more ample. “If the insured be struck or run over while walking or standing 
on a public road by a vehicle propelled by steam, cable, electricity etc.,” which of 
course would include a motorcycle; but when provision is made for a collision, 
the term is not near so broad. 

I think, therefore, that the judgment appealed from should be reversed. 

FEDERAL SURETY CO. v. SMITH. No. 12145. 
Court of Civil Appeals of Texas. Fort Worth. Dec. 21, 1929. 
Rehearing Denied Feb. 1, 1930. 

25 Southwestern Reporter (2d) 994. 

1. INSURANCE—DOCUMENTS FURNISHED INSURER HELD SUFFICI- 
ENT PROOF OF LOSS. 

Where insured, who was injured by fall while descending stairway, sought 
recovery under policy insuring against loss of time from total or partial disability, 
requiring that written notice be given to company or any agent as soon as prac- 
ticable and that proof of loss, submitted on form supplied by company, be fur- 
nished to company at its home office in Iowa within 90 days after termination of 
period for which company was liable, evidence that insured, after accident Decem- 
ber 23, notified agent of company and received blank on which he submitted proof 
of injury, together with surgeon’s report, on January 28, and furnished similar 
proof with report by company doctor on February 7, April 27, and June 2, showed 
strict compliance with terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

2. INSURANCE—INSURED, WHO SUBMITTED DUE PROOF OF INJURY 
WAS NOT REQUIRED TO GIVE ADDITIONAL PROOF IF INSURER 
DENIED LIABILITY. ' 

If insurer repudiated liability under policy insuring against loss of time from 
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total or partial disability, insured, who was injured in December and submitted 
proof thereof in January, February, April and June, was relieved of necessity of 
submitting further proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


3. INSURANCE—VERDICT THAT INSURED WAS TOTALLY DISABLED 

UNTIL JULY 14, AND THAT PARTIAL DISABILITY BEGAN JULY 

16, WAS MANIFEST CLERICAL ERROR. 

Where insured, who was injured when he fell while descending stairway, sought 
recovery under policy insuring against loss of time caused by totat disability “at 
once and continuously” after accident, or by partial continuous disabitity “immedi- 
ately following a period of total disability,” insured could recover notwithstanding 
jury found that total disability continued for 29 weeks after accident on December 
23, which would expire July 14, and that partial disability began July 16; it being 
manifest that discrepancy was due to mere clerical error. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


5. INSURANCE—INSURED’S TESTIMONY THAT HE DEMANDED PAY- 
MENT UNDER POLICY AND DEMAND WAS NEVER COMPLIED 
WITH HELD TO SUSTAIN FINDING THAT INSURER “REFUSED” 
PAYMENT (Rev. St. 1925, art. 4736). 

In action on policy insuring against personal injuries, insured’s testimony that 
he made demand for payment of indemnity and that demand was never complied 
with was sufficient to sustain finding that insurer “refused” payment, within Rev. 
St. 1925, art. 4736. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


On Motion for Rehearing. 

10. INSURANCE—FINDING THAT INSURED SUBMITTED ALL PROOFS 
REQUIRED MEANT THAT ADDITIONAL PROOFS WERE UNNECES- 
SARY AFTER INSURER’S DENIAL OF LIABILITY, WHERE WAIVER 
WAS SPECIALLY PLEADED BY INSURED. 

Where insured, who was injured by fall while descending stairs, sought to 
recover under policy for total disability, followed by period of partial disability, 
policy requiring that proof of loss be submitted within 90 days after termination 
of period for which insurer was liable, finding that insured furnished all requisite 
proois of loss should be construed as meaning that insurer’s denial of liability 
relieved insured of necessity of making additional proofs, in vrew of fact that 
insured had specially pleaded waiver of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Tarrant County; F. P. Culver, Jr., Judge. 

Action by Marshall H. Smith against the Federal Surety Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Hyer & Christian, of Fort Worth, for appellant. 

W. D. Smith and H. T. Cooper, both of Fort Worth, for appellee. 

DUNKLIN, J. 

The Federal Surety Company, defendant in the court below, has appealed from 
a judgment in favor of Marshall H. Smith, plaintiff, for indemnity claimed under 
an insurance policy issued in his favor by the defendant. 

The policy sued on was issued by the defendant to the plaintiff, who at the 
time was engaged in the business of soliciting insurance and also performing services 
for a lumber company, and, while the policy was in full force and effect, the 
plaintiff sustained an injury as the result of a fall, while descending a stairway 
in an office building in the city of Fort Worth; the injury sustained being to his 
head, back, and other portions of the body. The policy contained a provision insur- 
ing the plaintiff for a weekly accident indemnity of $37.50. It also contained this 
provision : 

“The insurance given by this policy is against the loss of lite, limb, limbs, 
sight, speech, hearing or time resulting from personal bodily injury (suicide or 
self-destruction, or any attempt, threat, while either sane or insane not included) 
which is effected solely and independently of all other causes by the happening 
of a purely accidental event, and against loss of time from bodily sickness or 
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disease which is contracted and begins not less than fifteen days after the date 
of this policy, all in the manner and to the extent hereinafter provided.” 

Then follows part 1, which provides for indemnity for loss of life and loss 
of members of the body, for loss of sight, speech and hearing. 

Part 2 reads as follows: 

“Indemnity as provided in this Part is payable only in the event the injury 
does not result in any of the losses for which provision is made in Part 1. 

“A. Total Disability. If injury such as before described shall at once and con- 
tinuously after the occurrence of the accidental event wholly disable the Insured 
from performing each and every duty pertaining to his occupation the Company 
will pay said Weekly Accident Indemnity for such period as the Insured shall be 
so disabled. 

“B. Partial Disability. Or if injury such as before described shall not at once 
wholly and continuously disable the Insured but shall thereafter within one hundred 
days wholly disable him, or shall from the date of the accident or immediately 
following a period of total disability continuously disable and prevent the Insured 
from performing work substantially essential to his duty or duties, the Company 
will pay one-half said Weekly Accident Indemnity for the period of such disability 
not exceeding two hundred weeks.” 

Under the heading “Standard Provisions” are the following: 

“4. Written notice of injury or sickness on which claim may be based must 
be given to the Company as soon as practicable after the date of the accident 
causing such injury or after the commencement of disability from such sickness. 
In event of accidental death immediate notice thereof should be given to the 
company. 

“5. Such notice given by or in behalf of the Insured or beneficiary, as the case 
may be, to the company at its home office in Davenport, lowa, or to any author- 
ized agent of the company, with particulars sufficient to identify the Insured, shall 
be deemed to be notice to the Company. Failure to give notice within the time 
provided in this policy shall not invalidate any claim if it shall be shown not to 
have been reasonably possible to give such notice and that notice was giv°n as 
soon as was reasonably possible. 


“6. The company upon receipt of such notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss. If such 
forms are not furnished within fifteen days after the receipt of such notice the 
claimant shall be deemed to have complied with the requirements of this policy 
as to proof of loss upon submitting within the time fixed in the policy for filing 
proofs of loss, written proof covering the occurrence, character and extent of 
the loss for which claim is made. 


“7, Affirmative proof of loss must be furnished to the Company at its. said 
office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the Company is liable, and in case of 
claim for any other loss, within ninety days after the date of such loss. * * * 

“8. The company shall have the right and opportunity to examine the person 
of the Insured while living when and so often as it may reasonably require during 
the pendency of claim hereunder. 


“9, All indemnities provided in this policy for loss other than that of time 
on account of disability will be paid immediately after receipt of due proof. 

“10. Upon request of the Insured and subject to due proof of loss all accrued 
indemnity for loss of time on account of disability will be paid at the expiration 
of each sixtv days during the continuance of the period for which tne Company 
is liable, and any balance remaining unpaid at the termination of such period 
will be paid immediately upon receipt of due proof. * * * 


“14. No action at law or equity shall be brought to recover on this policy 
prior to the expiration of forty days after proof of loss has been filed in accord- 
ance with the requirements of this policy, nor shall such actron be brought at 
all unless brought within one year from the expiration of the time when a cause 
of action for the loss accrues. 

“15. If any time limitation of this policy with respect to giving notice of 
claim or furnishing proof of loss is less than that permitted by the law of the 
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state in which the Insured resides at the time this policy is issued, such Imitation 
: is hereby extended to agree with the minimum period permitted by such law.” 

Plaintiff’s injury occurred on December 23, 1925, and in his petttion he sought 
to recover the full weekly accident indemnity of $37.50, from and after the date 
of his injury, on allegations that his injury had resulted in total disability within 
the meaning of part 2, copied above. 

In another count in the petition, and as an alternative plea, it was alleged 
that, if plaintiff had not suffered total disability for that entire period of time, 
then from and after the termination of his total disability he had suffered partial 
disability as a result of the injury, which partial disability continued and would 
continue for a period of two hundred weeks, and, on account of the partial disa 
bility so suffered, he sought indemnity provided in subdivision B of part 2 of 
the policy quoted. 

Performance of all the conditions and requirements, with respect to notice to 
the defendant of the injury, proof of loss, etc., as stipulated in the policy, was 
also alleged. 

The defendant filed a plea in abatement, based upon allegations of plaintiff's 
failure to give the notices and make the proofs required by those provisions of 
the policy. The defendant also pleaded a general denial, and also pieaded in bar 
an alleged failure of the plaintiff to comply with the quoted provisions, with respect 
to furnishing the defendant with notice of the injury and proof vf toss claimed 
by him as the result of injury. 

On May 16, 1928, the defendant’s plea in abatement, together with the evidence 
introduced thereon, was heard and overruled, to which the defendant excepted. 
Thereafter, and on the same date, the case was tried before a jury, who returned 
findings on special issues, which, together with the findings thereon are as follows: 

“Gentlemen of the jury: This case is submitted to you on special issues, and 
you will from the evidence in the case answer the following questions: 

“You are instructed that total disability is such disability as renders the insured 
substantially unable to perform each and every material duty pertaining to his 
occupation. 

“Bearing in mind the foregoing instruction, you will answer: 

“Special Issue No. 1. Question: Was or was not the plaintiff solely, from the 
injury complained of, at once and continuously after the occurrence of the same, 
totally disabled for any period of time? Answer yes or no. 

“Answer: Yes. 

“Special Issue No. 2. If you have answered the above and foregoing question 
in the negative, then you need not answer this question, but if you have answered 
the same in the affirmative then state: : 

“Question: For what period of time following the date of said injury did 
the plaintiff suffer such total disability if any? 

“Answer: 29 weeks. 

“Specal Issue No. 3. If you have found in answer to special issue No. 2,. that 
the plaintiff was totally disabled from the date of the injury to the present time, 
then you need not answer this question, but if you have found In answer to the 
same that the plaintiff was not totally disabled during all, or any part, of the 


time intervening between the date of the injury and the present date, then answer 
the following question: 


“Question: Was or was not the plaintiff partially disabled, that is, was he 
continuously disabled as to prevent him from performing work substantially essential 


to the duties of his occupation as described in th. - ~'icy of insurance in question: 
Answer ‘yes’ or ‘no.’ 


“Answer: Yes. 







































































































































































“Special Issue No. 4. If you have answered the next preceding question in 
the negative then you need not answer this question, but if you have answered 
the same in the affirmative, then state: 


“Question: For what period of time, if any, was the plaintiff thus partially 
disabled, that is disabled from performing work substantially essential to the duty 
or duties pertaining to his occupation? 


“Answer: July 16, 1926 to May 18, 1928. 


























“R. E. Speer, Foreman. 
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“The burden of proof is upon the plaintiff to establish by a preponderance of 
the evidence (and by a preponderance of the evidence is meant the greater weight 
of the testimony) the affirmative of each of the above and foregoing special 
issues submitted to you.” 


The judgment rendered, after setting out the findings of the jury found above, 
contains these recitals: 


“In addition to the facts found by the jury, as shown by the foregoing verdict, 
the court finds that on December 18 (14), 1925, the defendant Federal Surety 
Company, in consideration of the premiums required by defendant therefor and 
paid by plaintiff, issued to plaintiff the policy of Insurance described in plaintiff's 
petition, whereby the defendant agreed to pay the plaintiff the sum of $37.50 per 
week during the time he might be totally disabled, and $16.75 ($18.75) per week 
during the time he might be partially disabled, but not exceeding two hundred 
weeks, on account of injury received by accidental means, and that on December 
23, 1925, while said policy of insurance was in force and effect, the platntiff received 
an injury by accidental means, as alleged in his petition, that within time pre- 
scribed by said policy of insurance the plaintiff gave notice to defendant of said 
injury and furnished to defendant affirmative proof of the said injury and of 
the disability resulting therefrom, and made demand upon defendant for the indem- 
nity provided for by said policy; that the defendant failed and refused to pay 
to plaintiff the indemnity provided for by said policy; that the plaintiff is entitled 
to recover of the defendant a penalty of twelve per cent. upon tte amount of 
indemnity due him under said policy by reason of its said failure and refusal; 
for more than 30 days after demand therefor, to pay said indemnity, that plaintiff 
employed W. D. Smith and H. T. Cooper, who are attorneys at law, and duly 
and legally licensed to practice law in this state, to prosecute this smt; that plain- 
tiff and defendant in open court agreed that the sum of $500.00 1s a reasonable 
attorney’s fee for the prosecution of this suit, and the court finds that the plain- 
tiff is entitled to recover of the defendant the said sum of $500.00; the court 
further finds that said policy of insurance provided for indemnity at the rate 
of $18.75 per week for partial disability, and the court further finds that the 
plaintiff is entitled to recover of the defendant for partial disabilty the sum of 
$1,790.62, and that the aggregate sum which the plaintiff is entitled to recover 
against the defendant on account of the foregoing verdict of the jury and the 
findings of the court is $3,723.49.” 


The court then rendered judgment for the amount so found and recited to 
be due. 


Plaintiff testified that after the accident he saw one William A. Hunter, a 
representative of the insurance company and informed him of the injury he had 
suffered; that Hunter told him that the policy had been canceled, but that plain- 
tiff would be protected for the accident which had occurred while the policy was 
in full force; that Hunter then gave him blanks for making out proof which the 
insurance company had sent to Hunter, after plaintiff had written for such blanks. 
He further testified that the first physician employed by him to treat him for his 
injury was Dr. Jack E. Daly; that on January 28, 1926, he made out proof of 
his accident, and of the injuries received therefrom, and secured from Dr. Daly 
a surgeon’s report of such injury, all of which were made out on the blanks 
furnished to the plaintiff by the company, and immediately mailed such proof and 
surgeon’s report to the company after showing it to Mr. Hunter. 


He further testified as follows: “I made demand upon the defendant in this 
case for indemnity under that policy. They never did meet the demand by paying 
anything on it. After January 1928, I. went to see Dr. Daly often. Other doctors 
have treated! me since then. * * * Dr. Trigg saw me. No, he was not my regular 
doctor; he was the company’s doctor. Mr. Hunter told me to go to him.” 

Plaintiff futther testified that he then went to Dr. Trigg and secured from 
him a surgeon’s report of his injury, which was attached to a statement by the 
plaintiff giving a history of his accident and jnjury, etc., all made out on blanks 
furnished by the defendant company dated February 7, 1926, and all mailed to 
the defendant; that similar reports and proofs were also made out by himself 
and Dr. Trigg, on similar blanks, dated April 27, 1926, and similar and like notices 
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and proofs were also made out and given to the defendants on June 2, 1926. He 
further testified that he had been under the treatment of Dr. Trigg ever since. 

He further testified in part as follows: “At the time I presented these proofs 
about which I have testified to the defendant, I made demand on it for indemnity 
under this policy. Neither of those demands were “ever complied with by pay- 
ment of any indemnity. A representative of the company called on me with ref- 
erence to my claim under this policy, and discussed it with me. I have discussed 
my claims with Mr. Hunter, who was the agent of the company. Mr. Hunter 
nor any other representative of the company ever offered me, for the company, 
any indemnity under this policy. The reason I went to Dr. Trigg was that Mr. 
Hunter told me he was the physician of the company. I am still under his care. 
I was up there today, and was up there yesterday. I was up there for the lamp 
treatment twice yesterday.” 

The reports so referred to by the witness were introduced in evidence, and 
wma was no evidence offered by the defendant to show that it did not receive 
them. 

Other than as shown above, plaintiff submitted to the defendant no further 
proof of loss of ability to pursue his business; and the defendant offered no evi- 
dence to show that it paid or offered to pay plaintiff any sum on account of his 
inability to pursue his occupation, nor did the defendant offer any evidence to show 
any reason for such failure on its part. In his pleadings on which he went to 
trial, he specially pleaded a waiver by the defendant of the right to complain 
of plaintiff's failure to furnish further proof than was furnished by his inability, 
either total or partial, to perform the duties of his employment; such waiver being 
based upon defendant’s previous denial of any liability on the policy. 

[1, 2] It cannot be reasonably doubted that the proofs submitted by the plain- 
tiff in documentary form, noted already, constituted a strict compliance with the 
terms of the policy entitling plaintiff to at least some indemnity, if he suffered 
a loss of ability to labor, within the terms of the policy. And it is’ our conclusion 
that, if the defendant repudiated liability altogether, that fact would relieve the 
plaintiff of the necessity of submitting further proof of such loss, since the pro- 
vision requiring proof of such loss was solely for the benefit of defendant, and 
the law did not require the plaintiff to perform the useless act of continuing to 
furnish proof after the defendant had repudiated liability. 


The waiver of the right to have further proofs made than those the plaintiff 
did make was involved in the court’s finding to the effect that plaintiff made all 
proofs of loss necessary under the terms of the policy; and the proof was suff- 
cient to support that finding. 


The liability provision in the policy was construed by our Supreme Court 
in the case of Commonwealth Bonding & Casualty Co. v. Bryant, 113 Tex. 21, 
240 S. W. 893, and the trial court followed that construction in the submission 


of the issues of liability in this case, and defendant has not challenged that con- 
struction. : 


[3] Nor do we believe there is any merit in the contention that special issue 
No. 1 was objectionable as being multifarious, or that issue No. 4, when read 
in connection with issue No. 3, as should be done, was subject to the criticism 
of omitting the necessity of a finding that the partial disability must be continuous. 
Appellant has made the computation that the twenty-nine weeks for which the 
jury found total disability expired on July 14, 1926. The basis of that computation 
is that plaintiff's testimony was that he was injured on December 23, 1925, and 
that therefore that would be the date the twenty-nine weeks began. Appellant 
then argues that, since the jury found that the partial inability to labor began 
on July 16, 1926, there was an interval of two days between the period of total 
disability and partial disability, and there could be no recovery in accordance with 
the policy of partial disability because the same was not continuous. There is 
no basis in any of the evidence to show that plaintiff’s disability did not continue 
during the interval of two days mentioned. On the contrary, if the plaintiff's 
evidence’ be accepted as true, which the jury evidently did, the disability continued 
from the time of his injury to May 18, 1928; and it is manifest from the record 


that the jury intended to so find, but made a clerical error as to the date of 
expiration of total disability. 
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We are unable to say, as insisted by appellant, that the findings of the jury 
on total and partial disability were without sufficient support in the evidence or 
that the same was so clearly opposed to the great weight of evidence as to require 
a reversal. Those findings were supported, not only by the testimony of plain- 
tiff himself, but his testimony was corroborated to a substantial’ extent by that 
of the physicians who treated him. 

[4, 5] The plaintiff testified specifically that he made demand' of defendant for 
payment of the indemnity and that his demand was never complied with. Appellant 
did not object to that testimony, nor was the witness cross-examined as to the 
nature of the demand made. There is no merit in the contention urged on this 
appeal for the first time that that testimony was incompetent ane without any 
probative force, on the ground that it amounted to a statement of a conclusion 
rather than testimony of a fact. We conclude further that his testimony was 
sufficient to support the court’s finding that plaintiff made a demand on the defendant 
for payment of indemnity, which was refused, and the further conclusion by 
the trial court that, by reason of such demand and its refusal, plaintiff was entitled 
to recover the statutory penalty and attorney’s fee in addition to the indemnity 
fixed by the policy. While plaintiff did not testify specifically that the defendant 
company “refused” payment of indemnity, yet we believe that the court’s finding 
of such refusal is warranted by all the facts and circumstances in evidence bearing 
on that point within the meaning of the requirements of article 4736 of the Revised 
Civil Statutes, 1925, and such decisions as Mutual Life Ins. Co. v. Ford, 103 Tex. 
mie W. 406; Liberty Life Ins. Co. v. Moore (Tex. Civ. App.) 10 S. W. 

The plaintiff testified in part that about one week after the accident, when 
he first saw Mr. Hunter, the defendant’s agent, Mr. Hunter said: “The company 
has canceled your policy, but you will be protected in your accident because the 
policy was in force when you got hurt.” Mr. W. D. Smith, counsel for plaintiff, 
in his closing argument to the jury, quoted the agent Hunter as reporting to plain- 
tiff: “Marshall, they have canceled your policy and you won't get anything.” 
Counsel for the defendant objected to the argument on the ground that it was 
not a correct statement of just what Mr. Hunter did say on that subject, and 
repeated to Mr. Smith the testimony, whereupon Mr. Smith said: “All right, if 
that is the testimony, you gentlemen heard it. It is not my purpose to misquote 
any testimony, but the fact remains, gentlemen of the jury, that he told him his 
policy was canceled and he never has got anything.” The court made no ruling 
on the objection, and the counsel for plaintiff then proceeded with his argument. 

[6] We are unable to perceive how the defendant could have been prejudiced 
by the argument after Mr. Smith had made the correction referred to. 

[7] Nor do we find any reversible error in the further argument of Mr. Smith, 
following the statement that the defendant had denied liability even for any disa- 
bility and that plaintiff had been compelled to institute the suit, in saying: “The 
reason why he is here appealing to twelve men, citizens of Tarrant County, today, 
is because this Federal Surety Company, up yonder in Davenport, Iowa, is refusing 
to comply and carry out its contract.” After the conclusion of the argument, 
the court overruled an objection then made by defendant to the last-quoted remark 
on the ground that it was improper and that it was calculated to arouse prejudice 
against the defendant by reason of the fact that it was a corporation doing business 
up in Iowa. The fact that the defendant was a corporation, chartered and doing 
business in the state of Iowa, was not only alleged in the pleadings, but was shown 
in the policy, upon which the suit was based. 

For the reasons stated, all assignments of error are overruled, and the judg- 
ment is affirmed. 


On Motion for Rehearing. 
_ Appellant earnestly insists that we erred on original hearing in overruling its 
assignment of error presenting the contention that issue No. 1 submitted to the 


jury should be condemned as multifarious. The proposition in appellant’s brief 
presenting ‘that contention reads as follows: 


“An issue which submitted to the jury the question as to whether plaintiff was 
totally disabled solely from the injury complained of, and at once and continuously 
after the occurrence of the same, and for any period of time, was a multifarious 
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issue and should not have been given over defendant’s objection on such ground.” 

Article 2189, Rev. Civ. Statutes 1925, provides that each separate issue of fact 
relied on by plaintiff as a basis for recovery, and essential to his right of recovery, 
must be submitted to the jury separately from all others. The purpose of that 
rule is to insure findings on all such necessary issues of fact. 

From a reading of appellant’s propositions quoted above, it will be observed 
that no contention was made that the issue whether or not plaintiff sustained the 
injury complained of and the further issue whether he was thereafter disabled 
from performing the duties of his occupation should have been submitted as con- 
troverted issues separately from all others. The proposition assumes that the 
injury was in fact sustained and that disability followed. The grounds of objection 
urged in the proposition are that it included three separate issues of fact, which 
are, in substance, as follows: 

First. Whether plaintiff’s disability was due solely to the injury complained of. 

Second. Whether such disability occurred immediately after the injury and 
continued without cessation. 

Third. Whether he was totally disabled. 

There can be no doubt that the jury’s answer to issue No. 1 included a finding 
of total disability resulting solely from the injury and continuing for some period 
of time not stated. Any possible doubt on that point is removed by the finding 
on the next issue, No. 2, which specifically refers to issue No. 1. The finding 
on issue No. 2 necessarily implies a further finding that there was a total disa- 
bility resulting solely from the injury, and it specifically stated that such disability 
began immediately after the injury was sustained and continued without cessation 
for twenty-nine weeks from and after that time. The finding in answer to issue 
No. 3 was specific that, as a result of the injury, plaintiff suffered partial disa- 
bility; and the finding in answer to issue No. 4 was that such partial disability 
continued without cessation from July 16, 1926, to May 18, 1928, and especially 
when read in the light of the preceding issues, as the jury must have done those 
findings imply that such partial disability resulted solely from the injury. 


[8, 9] It thus appears that there were separate and distinct findings by the 
jury on each and ali of the controverted issues of fact included in issue No. 1; 
and thus the purpose of the requirement of the statute for the submission of all 
material issues of fact separately from each other was jully accomplished. It is 
a familiar rule that, in testing the correctness of the court's instructions to the 
jury, the entire charge may be looked to. 


[10] It will be noted that the issue of waiver of the necessity of proofs of 
loss was not submitted to the jury. It also appears that, in the conclusions filed 
by the trial judge, there was no specific finding of such waiver. Appellant insists 
that the evidence conclusively shows that plaintiff did not make proofs of loss 
within ninety days from the termination of the respective periods for which the 
company was liable, and especially for the period following June 2, 1926; the 
policy containing a provision for a weekly accident indemnity of $37.50. As pointed 
out in the opinion on original hearing, the plaintiff made four proofs of loss which 
at all events were within the required time to entitle plaintiff to the respective 
weekly indemnities up to the date of the last proof, which was on June 2, 1926. 
But no further proofs were submitted as a basis for his claim for indemnity from 
and after that date and up to May 18, 1928. Since the plaintiff specially pleaded 
defendant’s waiver of proof, the finding of the court that plaintiff furnished to 
the defendant all proofs of loss required by the terms of the policy must be 
construed as intended to mean that, by reason of the defendant’s denial of liability, 
plaintiff was not required to furnish any further proofs of loss than those that 
were furnished. It would be unreasonable to infer that the trial court meant 
to find that further proofs were made after June 2, 1926, in the absence of any 
testimony whatever to support such a finding. 


[11] The refusals of the defendant to pay plaintiff any indemnity after its 
receipt of the several different proofs submitted to it by the plaintiff, without 
any denial by the defendant of the receipt of such proofs, and without any reason 
or explanation given for such refusal, was equivalent to a denial of liability, and 
such repudiation of liability was a waiver of any right defendant otherwise would 
have had to require further proofs. It therefore follows that the facts found 
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by the trial judge established such waiver, and, with respect to that issue, the judg- 
ment of the trial court should be sustained, notwithstanding the absence of further 
proofs of loss than those furnished by the plaintiff, and notwithstanding the absence 
of any specific finding of waiver by the trial court. It is a familiar rule that a 
judgment may be sustained on other grounds than that upon which it is based, 
provided such grounds are conclusively established. 

The appellant’s motion for rehearing is overruled. 
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UNION INDEMNITY CO. v. CROW. No. 3642. 
Court of Appeal of aoe: Second Circuit. March 24, 1930. 
127 Southern Reporter 35. 

1. INSURANCE—PETITION OF INSURER OF TRUCK SUING TO RE- 
COVER FOR LOSS PAID UNDER POLICY PROVIDING FOR SUBRO- 
GATION HELD SUFFICIENT AS AGAINST CONTENTION SUBRO- 
GATION WAS NOT ALLEGED. 

In action’ by insurer of motortruck to recover amount paid owner to cover 
damage in collision brought under policy provision for subrogation, exception of 
no cause of action on ground plaintiff failed to allege that. insured subrogated 
plaintiff to its rights at time of alleged payment held properly overruled, where 
plaintiff alleged payment, since policy provided for subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


2. INSURANCE—INSURER OF TRUCK SUING FOR LOSS PAID UNDER 
POLICY PROVIDING FOR SUBROGATION MUST PROVE PAY- 
MENT AS ALLEGED. 

In action by insurer of automobile truck to recover amount paid for damage 
to truck under policy providing for subrogation, in which defendant denied that 
plaintiff had made any payment to insured, plaintiff must offer evidence to prove 
allegation of payment in order to recover. 


(For other cases, see Insurance, Dec. Dig. § 606[5].) 


} a from City Court of Shreveport, Parish of Caddo; David B. Samuel, 
udge. 

Action by the Union Indemnity Company against J. B. Crow. Judgment for 
plaintiff, and defendant appeals. 

Reversed and rendered. 

J. Fair Hardin, of Shreveport, for appellant. 

— T Carpenter and John R. Pleasant, both of Shreveport, for appellee. 

EBB, J. 

This action arises out of a collision between a motortruck owned by the 
Schuster Wholesale Produce Company which was, at the time of the accident, 
being operated by one of its employees, and an automobile owned by defendant, 
J. B. Crow, which was being driven by his minor son. 

The motortruck which was damaged in the collision was insured by the 
plaintiff company, and this suit was brought to recover an amount alleged to have 
been paid by plaintiff to the Schuster Wholesale Produce Company to cover the 
damage insured against under the policy which provided that, in case of payment 
of loss under the policy, the insurer shall be subrogated to all of the rights of 
the assured against any person, etc., as respects such loss. 

The defendant excepted that the petition failed to state a cause of action, in 
that plaintiff failed to allege that the Schuster Wholesale Produce Company had 
subrogated plaintiff to its rights at the time of the alleged payment, and, the ex- 
ception being overruled, defendant, under reservation of his rights in the ex- 
ception, answered, denying plaintiff’s allegations. 

On trial, judgment was rendered against the defendant for the amount 
claimed. Defendant appeals, and urges that the exception of no cause of action 
should have been sustained, and, further, that the evidence did not show plaintiff 
had paid the Schuster Wholesale Produce Company anything under the policy 
for the damage alleged to have been sustained, and, further, that the evidence 
established that the driver of the truck was negligent and that his negligence was 
the proximate or a contributing cause of the collision. 


[1] We are of the opinion that the exception of no cause of action was properly 
overruled, as plaintiff alleged that it had paid the Schuster Wholesale Produce 
Company the amount claimed, to cover the damage insured against under the 
policy, and, if so, it became subrogated under the terms of the policy to the rights 
of the Schuster Wholesale Produce Company against the defendant. Cooper v. 
Jennings Refining Co., 118 La. 181, 42 So. 766; Maryland Casualty Co. v. Muller, 
9 La. App. 700, 119 So. 764. 


[2] The evidence as to the question of negligence was, as usual, conflicting, 
but we ‘do not deem it necessary to review the evidence, as to that question, as 
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plaintiff failed to offer any evidence whatsoever to prove its allegation that it had 
paid the Schuster Wholesale Produce Company, and, defendant having denied any 
payment had been made, plaintiff’s demands should have been rejected. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be reversed and avoided, and that plaintiff’s demands be rejected at its cost. 


DE PASQUALE v. UNION INDEMNITY CO. 
No. 6781. 
Supreme Court of Rhode Island. April 7, 1930. 
149 Atlantic Reporter 795. 
1. — — AUTOMOBILES + LIABILITY — “WAIVER” — “ESTOP- 

Insured did not waive rights so as to be estopped from suing on automobile 
liability policy, on theory of refusal to permit insurer to defend injury action 
with reservation limiting liability; “waiver ;” “estoppel.” 

Under an automobile liability policy, the insurer agreed to de- 
fend suits for damages even though groundless. The policy stated 
that automobile was not to be rented to others or used to carry 
passengers for consideration. The insurer notified the insured that 
it would defend an action against the insured, reserving right to de- 
cline to pay judgment or to reimburse insured. The insured notified 
the insurer it could defend and would be expected to pay claim. 
“Waiver” is the intentional relinquishment of a known right, and 
“estoppel” is conduct or dealing with another by which that other is 
induced to act or to forbear to act to his advantage. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE — AUTOMOBILE — LIABILITY — DISCLAIMER — NOTICE 

—SUFFICIENCY. 

Notice to insured that insurer would disclaim liability if insured used auto- 
mobile contrary to liability policy terms held sufficient reservation of right to 
assert defense against action on policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


3. INSURANCE—AUTOMOBILE—LIABILITY—VIOLATION—DEFENSE. 
Defense that insured was operating automobile in violation of liability policy 
was not open to insurer in action by injured person against insured. 
(For other cases, see Insurance, Dec. Dig. § 437.) 
5. INSURANCE—AUTOMOBILE LIABILITY—VIOLATION—EVIDENCE— 
JURY QUESTION. 
Evidence held not to present jury issue of insured’s violation of automobile 
liability policy by renting automobile or carrying passengers for hire. 
In this case the insured suing insurer on automobile liability pol- 
icy testified that he did not receive any pay for use of his auto- 
mobile, and on cross-examination explained why he carried funeral 
bearers in his automobile for brother. Insurer produced no proof of 
violation by insured of provisions of policy that insured’s automobile 
was not to be rented to others or used to carry passengers for con- 
sideration. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 


6. ne ne ee NOR Ee are tee S INSUR- 
Verdict for insured against automobile liability insurer held excessive by 
amount in excess of amount specified by policy. 
The policy limited insurer’s liability to $5,000 for bodily injuries 
to one person. On this element of damage verdict was directed for 
$5,500, the amount paid by insured to settle judgment for injuries. 
The verdict also included interest and $250 for attorney’s services 
in defending the personal injury action against insured. 
(For other cases, see Insurance, Dec. Dig. § 666.) 
Exceptions from Superior Court, Providence and Bristol Counties; Leonidas 
Pouliot, Jr., Judge. 





ee 
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Case in assumpsit by Michele De Pasquale against the Union Indemnity 
Company. Verdict was directed for plaintiff, and defendant brings exceptions. 

Exceptions sustained in part, and overruled in part. 

Knauer & Fowler and De Pasquale & Turano, all of Providence, for plain- 
tiff. 

Boss, Shepard & McMahon, of Providence, for defendant. 

SWEENEY, J. 

This is an action of the case in assumpsit on an automobile liability insur- 
ance policy. After trial in the superior court, and upon the close of the testi- 
mony of both parties, each party made a motion for a directed verdict. The 
trial justice denied the motion of the defendant and granted that of the plain- 
tiff. Defendant has brought the case to this court upon its exceptions to these 
rulings. 

Plaintiff was insred by the Great Eastern Casualty Company against loss 
from the liability imposed by law upon him for damages on account of bodily 
injuries to others accidentally suffered as a result of the use of his automobile. 
The company agreed to investigate such accidents, to negotiate settlement of 
claims made on account thereof, and to defend suits for damages, even though 
groundless, brought on account of such accidents. Plaintiff is described in the 
policy as an undertaker, and the policy stated that his automobile was to be 
used for “only private uses and business calls, excluding commercial delivery,” 
and not “to be rented to others or used to carry passengers for a considera- 
tion.” 

Plaintiff’s brother was an undertaker. April 21, 1918, plaintiff was hired by 
his brother to conduct a funeral. Plaintiff conveyed the bearers in his insured 
automobile. While plaintiff was driving the automobile, it ran against a tree, 
and one of the bearers, Amilio, was injured. Amilio brought an action against 
plaintiff, and, after trial, recovered judgment for $6,000. Plaintiff paid $5,500 
to settle the judgment. He then brought this action against the defendant (it 
having assumed the assets and liabilities of the Great Eastern Casualty Com- 
pany) to recover the amount paid to settle the judgment with interest and at- 
torney’s charge. 

The declaration is based upon the foregoing facts. Defendant filed several 
pleas, including one to the effect that plaintiff had violated the terms of the 
policy by renting the automobile and using it to carry passengers for a considera- 
tion. This plea was traversed by the replication. Defendant produced no testi- 
mony to support this plea. 

Defendant also claimed as a defense that plaintiff waived his rights under 
the policy and was estopped from maintaining an action thereon because he 
refused to permit defendant to assume the defense of the Amilio action with 
a reservation that it would not be liable on a judgment for Amilio if it appeared 
that his injuries arose from a risk excepted by the policy. Waiver is the inten- 
tional relinquishment of a known right. Estoppel is conduct or dealings with 
another by which that other is induced to act or to forbear to act to his dis- 
advantage. Humes Construction Co. v. Philadelphia Casualty Co., 32 R. L. 
246, 79 A. 1, Ann. Cas. 1912D, 906; Inventasch v. Superior Fire Ins. Co., 48 R. I. 
321, 138 A. 39. 

[1] The evidence does not support the defense of waiver or estoppel. De- 
fendant had notice of the accident to Amilio and of his action against plaintiff. 
Defendant’s attorney interviewed plaintiff relative to the circumstances attend- 
ing the accident, and no testimony was introduced tending to show that plaintiff 
failed to co-operate with defendant in all matters necessary for the defense of 
the Amilio action. By the express terms of the policy, defendant agreed to defend 
plaintiff against “suits for damages, even though groundless, brought on ac- 
count of such accidents.” Defendant’s attorney notified plaintiff’s attorneys 
by letter that defendant would defend the Amilio action, reserving its right to 
decline to pay any judgment against plaintiff or to reimburse him for the pay- 
ment of any judgment if it appeared that the automibile was being used at 
the time of the accident for business or commercial use, or otherwise, contrary 
to the terms of the policy. Plaintiff’s attorneys notified defendant’s attorney there 
was no evidence that plaintiff rented his automobile the day of the accident; 
that they knew of no defense to the Amilio action; that thev would look to 
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defendant to pay any judgment recovered against plaintiff; and that defendant 
could defend the action when it was assigned for trial. In consequence of the 
refusal of defendant to defend the action, plaintiff was obligcd to engage an 
attorney to defend it. 

[2-4] Defendant claims that, if it defended the Amilio action without reser- 
vation, it would be estopped from afterwards denying liability, if it appeared 
that the accident arose out of an excepted risk, and cites Humes Construction 
Co. v. Philadelphia Casualty Co., supra, in support of its claim. In the Humes 
Case it was held that the insurance company, having assumed full control of 
the defense of an action brought against the assured with full knowledge of the 
facts and without protest or reservation of any kind, was afterwards estopped 
from denying liability to the assured upon its policy. In the Amilio action, de- 
fendant gave written notice to the plaintiff that it would disclaim liability under 
the policy if it appeared that plaintiff was using the automobile contrary to 
the terms of the policy at the time of the accident. By this notice defendant 
made sufficient reservation of its right to assert the defense mentioned in any 
action by the insured to recover upon the policy. Meyers v. Continental Cas- 
ualty Co. (C. C. A.) 12 F.(2d) 52. The defense that plaintiff was operating the 
automobile in violation of any of the provisions of the policy was not open to 
defendant in the Amilio action. It could not even be shown that plaintiff was 
insured. The issue was the negligent operation of the automobile by plaintiff. 

[5] In this case defendant had an opportunity to prove that plaintiff violated 
the terms of the policy by renting his automobile or using it to carry passengers 
for a consideration Defendant produced no evidence tending to prove that plain- 
tiff violated the terms of the policy in any particular. Plaintiff testified that he 
did not receive any pay for the use of his automobile at the funeral, and on 
cross-examination explained why he carried the bearers in his automobile. The 
explanation appears to be reasonable. Plaintiff’s testimony is not contradicted 
nor impeached, and contains no inherent improbabilities. It follows that the 
court did not err in directing a verdict for plaintiff on the question of liability. 

[6] Defendant’s exception to the amount of the verdict must be sustained. 
By the express terms of the policy, defendant’s liability was limited to $5,000 
for bodily injuries to one person. On this element of damage the verdict was 
directed for $5,500, the amount paid to settle the Amilio judgment, $500 in excess 
of the amount payable under the terms of the policy. The verdict also included 
interest and $250 for attorney’s services in defending the Amilio action. 

Defendant’s exception that the damages awarded by the directed verdict are 
excessive is sustained; its other exceptions are overruled. Plaintiff may appear 
before this court April 11, 1930, and show cause, if any he has, why the case 
should not be remitted to the superior court with direction to enter judgment 
on the verdict for the amount thereof less $500, with interest thereon from 
September 15, 1928, to December 20, 1929. 





ANDERSON v. AMERICAN AUTOMOBILE INS. CO 
No. 6760. 
Supreme Court of Rhode Island. April 7, 1930. 
149 Atlantic Reporter 797. 
1. INSURANCE—LIABILITY POLICY—INSURING AGAINST DIRECT 

LOSS—VALIDITY. 

Injured party could not recover against liability insurer under policy pro- 
viding that it insured only against direct loss or expense to insured, where in- 
sured sustained no loss (Gen. Laws 1923, c. 258, § 7). 

Pub. Laws 1921, c. 2094 (now Gen. Laws 1923, c. 258, § 7) pro- 
vides that every policy insuring against liability shall contain pro- 
visions that insurer shall be directly liable to injured party, and, 
after judgment obtained against insured alone, the party entitled to 
sue may proceed on said judgment in a separate action against in- 
surer. Plaintiff obtained a judgment against party driving automobile 
by permission of insured owner for damages caused by negligent 
operation of automobile, and the judgment debtor was discharged 
in bankruptcy without paying any part of the judgment. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 
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2. INSURANCE—LIABILITY POLICY—INSURING AGAINST DIRECT 
LOSS—VALIDITY. 
Statute held not to take from liability insurer defense that it was only liable 
to extent that insured had first suffered direct loss (Gen. Laws 1923, c. 258, § 7). 
(For other cases, see Insurance, Dec. Dig. § 514.) 


Case Certified from Superior Court, Providence and Bristol Counties. 

Action by Carl E. Anderson against the American Automobile Insurance 
Company. Case transferred from trial court on certified questions. 

Questions answered. 

William A. Gunning, of Providence, for plaintiff. 

Patrick P. Curran, Hoyt W. Lark, and Curran, Hart, Gainer & Carr, all of 
Providence, for defendant. 

Stearns, C. J. 

[1, 2] This action is debt on judgment. Questions of law arising in the 
superior court on the plaintiff's demurrer to the defendant’s twelfth plea have 
been certified to this court for determination. G. L. 1923, c. 348, § 5. The ques- 
tions are as follows: (1) In an action of debt on judgment by an injured per- 
son against an insurer, do the provisions of section 7 of chapter 258 of the 
General Laws of 1923 render void and inoperative a provision in the policy of 
insurance that it insures only against direct loss or expense to the insured? 
(2) In an action of debt on judgment by an injured person against an insurer, 
do the provisions of section 7 of chapter 258 of the General Laws of 1923 take 
away from the insurer the defense that it is only liable to the extent that the 
insured has first suffered a direct loss or expense as provided for in the policy 
of insurance? 

Plaintiff was struck by an automobile owned by one Henry C. Miller and 
operated by one Herbert C. Wilcox. At the time of the accident there was an 
existing policy of indemnity insurance for $10,000 issued by defendant insurance 
company to Henry C. Miller, the named assured. For the purpose of the ques- 
— certified, defendant admits that Wilcox is one of the assured under the 
policy. 

After the opinion of this court in Anderson v. Miller, 142 A. 616 was rendered, 
plaintiff brought an action for negligence against Wilcox by a writ of arrest 
dated June 23, 1928. Wilcox submitted to judgment August 6, 1928, and judg- 
ment was entered for the plaintiff for the amount of the ad damnum in, the 
writ, $50,000. August 16, 1928, Wilcox filed a petition in bankruptcy in the 
United States District Court for the District of Rhode Island and was discharged 
from the arrest upon the original writ. 


The declaration alleges that on the day of the accident, December 4, 1926, 
Henry C. Miller was insured by the defendant company against automobile 
accident liability, and that the terms of the policy included any one who was 
operating the automobile described in the policy with the permission of the 
named assured; that the plaintiff obtained a judgment against Wilcox, who 
was operating the automobile by permission of Miller, for damages caused by 
the negligent operation of the automobile, which judgment remains in full force 
and effect, and plaintiff brings this action against defendant under section 7, 
c. 258, G. L. 1923, to recover $10,000, the amount of the policy. The policy in 
question insured only against direct loss or expense arising or resulting from 
claims for damages by reason of the ownership or the maintenance of said 
automobile. Defendant in its plea avers that Wilcox has not nor has Miller 
suffered any direct loss or expense against which said policy insures. These 
facts are admitted by the demurrer. 

Plaintiff admits that defendant is not liable under the terms of the policy. 
He claims, however, that the nonaction clause in the policy is inoperative and 
void by reason of the provisions of section 7, c. 258, G. L. 1923. Liability in- 
surance is of comparatively recent origin in this country, and when first in- 
troduced it extended only to injuries to employees of the insured. Its growth 
has been rapid, and many and various are the risks now covered by this branch 
of the insurance business. 36 C. J. 1056; Employers’ Liability Assurance Corp. 
v. Merrill, 155 Mass. 404, 29 N. E. 529. 

A policy of liability insurance is usually an indemnity policy which insures 
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against loss or damage, or a liability policy which insures against liability for 
loss or damage. The first statutory provisions in this state with respect to lia- 
bility insurance are found in section 9 of Pub. Laws 1912, c. 831, art. 5, Work- 
men’s Compensation Act, § 9, as added by Pub. Laws 1915, c. 1268, as added by 
chapter 1268, Public Laws 1915. The Workmen’s Compensation Act of 1912 
(Pub. Laws 1912, c. 831) has made no provision for compulsory insurance for 
the payment of compensation by the employer. Chapter 1268, in 1915, strength- 
ened the Workmen’s Compensation Act and required the employer to carry in- 
surance against liability to pay compensation to an injured employee, or, in 
the alternative, to establish his financial ability to pay such compensation or to 
furnish security or indemnity guaranteeing its payment; it further provided 
that the insurer should be directly liable for compensation to the injured party, 
and that the insurer might be joined as defendant in a suit against the insured. 
Chapter 2094, Public Laws 1921 (now section 7, c. 258, G. L. 1923) provides that 
every policy insuring against liability for property damage or personal injury, 
or both, other than payment of compensation under the Workmen’s Compen- 
sation Act, shall contain provisions that the insurer shall be directly liable to 
the injured party; the insurer shall not be joined as a defendant in a suit against 
the insured; that, if the officer serving process against the insured shall return 
said process non est inventus, the injured party may proceed directly against 
the insurer, and, after judgment obtained against the insured alone, the party 
entitled ‘to sue may proceed on said judgment in a separate action against the 
insurer, and that all policies made for the insurance against liability described 
in this section shall be deemed to be made subject to the provisions thereof, and 
all provisions of such policies inconsistent therewith shall be void. The pro- 
hibition of the joinder of the insured and insurer in one action is intended to 
avoid any prejudice to the rights of the insurer. 

In the recent case of Miller v. Met. Cas. Ins. Co. of N. Y., 50 R. I. 166, 146 A. 
412, the action was debt on judgment. Plaintiff recovered judgment by default 
in an action for negligence against the named assured in a policy of indemnity 
insurance issued by the defendant insurance company. After a reteurn of “non 
est inventus” on the execution and a refusal of the insurer to pay the judgment, 
an action was brought against the insurer under G. L. 1923, c. 258, § 7. In 
construing section 7, chapter 258, this court decided that it was not the intent 
of the Legislature by this statute to impose for the benefit of an injured per- 
son a new and enlarged basis of indemnity not contracted for by the insurer, and 
that any recovery by such injured person must be founded on the contractual 
rights created by the policy. 

The right of direct action against the insurer is given by the statute in 
certain circumstances. In this respect the statute is remedial, but there is no 
attempt on intent to prescribe the essential character of insurance policies or 
to prohibit indemnity insurance. The injured person takes through the in- 
sured and only such rights as the insured has. The state does not require com- 
pulsory insurance by owners and operators of motor vehicles. Chapter 1429, 
Public Laws 1929, requires insurance against accident by motor vehicles, or evi- 
dence of the operator’s financial ability, only after a motor vehicle is involved 
in an accident and injury to person or property has resulted therefrom, and the 
operator thereof, after investigation by the state board of public roads, has 
been found guilty of violation of the motor vehicle laws. 

In the case at bar neither the owner nor the operator of the automobile 
was required to carry any accident insurance. Indemnity and liability insurance 
are legal and common forms of insurance. One form of insurance is of greater 
advantage to an injured person than the other; but so long as freedom of 
contract in insurance is not forbidden, one, not a party to the contract, cannot 
avoid its lawful provisions. For the reasons stated we answer both questions in 
the negative. 

The papers in the case with our decision certified thereon are ordered sent 
back to the superior court for further proceedings. 
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SIMPSON v..GENERAL EXCHANGE INS. CORPORATION. No. 12849. 
Supreme Court of South Carolina. March 7, 1930. 

152 Southeastern Reporter 672. 
INSURANCE—THEFT—HIRED AUTOMOBILE—FAILURE TO RETURN. 

Failure of party hiring automobile to return it under circumstances held “theft” 
at time he obtained possession, within meaning of theft policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

CoTHRAN, J., dissenting. 

Appeal from Greenville County Court; M. F. Ansel, Judge. 

Action by W. L. Simpson against General Exchange Insurance Corporation. 
Judgment for plaintiff, and the defendant appeals. 

Affirmed. 

Mann & Plyler, of Greenville, for appellant. 

Dean & Wyche, of Greenville, for respondent. 

BLEASE, J. 

This action was brought in the county court for Greenville county upon an 
insurance policy protecting plaintiff, insured, against loss by “theft, robbery, or 
pilferage” of a certain Buick sedan automobile in the sum of $1,140. 

The facts giving rise to this action are these: 

Plaintiff was in the “U-Drive-It” or delivery business in the city of Greenville, 
this state, and on the 24th day of November, 1927, while the policy was in force, 
rented the automobile in question, without a driver, to one J. W. Harris for a two 
hours’ drive. Harris failed to return the car and neither he nor the automobile 
has been heard from since. Plaintiff sustained a total loss. 

Defendant admits the execution of the insurance policy sued on, but seeks to 
escape liability thereunder by reason of a certain provision contained in a rider, 
conceded to be attached to the policy, set up in paragraph 2 of the answer as an 
affirmative defense as follows: “Permission is granted for the automobile described 
in this policy to be rented or leased or used as a public or livery conveyance for 
carrying passengers for compensation, provided, however, that if the insurance 
under this policy be also against the perils of theft, robbery, or pilferage, this com- 
pany shall not be liable for any loss or damage which the assured may sustain 
caused by the fraudulent concealment or disposal of said automobile by any rentee 
or lessee.” 

It seems to have been conceded at the trial by all parties that the actual cash 
value of the automobile on the 24th day of November, 1927, was $1,140, and th 
the insurance policy provided for the payment of only 75 per cent. of the sal 
cash value. At the conclusion of the testimony, his honor, Judge Ansel, directed 
a verdict for plaintiff for $855, without interest, which amount was 75 per cent. 
of $1,140. Error is attributed to the trial judge in so directing a verdict for 
plaintiff, and in not directing a verdict for the defendant. 


The conduct of Harris in obtaining possession of the automobile in the cir- 
cumstances amounted to a theft thereof at the time he obtained possession of 
same. Simpson v. Palmetto Fire Insurance Co., 145 S. C. 405, 143 S. E. 184. 
There is no evidence of fraudulent concealment or disposal of said automobile 
by Harris. The rider relied upon, therefore, is not applicable. There was no error 


in directing a verdict for plaintiff, and in refusing to direct a verdict for the 
defendant. 


It is the judgment of this court that the judgment of the county court of 
Greenville county be affirmed. 

Watts, C. J., and Stabler and Carter, JJ., concur. 

CoTHRAN, J. (dissenting). 


I think that a very different question is presented in this case from what 
was decided in the case of Simpson v. Insurance Co., 145 S. C. 405, 143 S. E. 184. 
It was there held that the act of one who hires an automobile under what has 
come to be the familiar “U-Drive-It” system for a limited time, under the obliga- 
tion to return it, and who absconds with it and causes a total loss to the hirer, 
comes within the provision of a policy insuring the owner from loss by “theft, rob- 
bery, or pilferage”; that it amounted to a breach of trust with fraudulent intent, 
made larceny or “theft” by the criminal laws of this state, although the act was 
committed by one to whom the car had been intrusted by the owner under a rent- 
ing contract, and that it came within the terms of the policy, for the manifest 
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reason that there was, in the policy, no exception in favor of the company to the 
effect that the act was that of a person to whom the car was rented. 

A very different situation is presented in the case at bar: 

The policy in the present case as originally issued, contained indemnity against 
the same acts of “theft, robbery, or pilferage,” but it contained a specific exemption 
from loss from these causes while the automobile was being “rented under con- 
tract or leased.” 

This did not give the plaintiff the protection that he sought, considering the 
nature of the “U-Drive-It” business in which he was extensively engaged, and for 
an additional premium a “rider” was attached to the policy which read as follows: 
“In consideration of an additional premium of $22.50 permission is granted for 
the automobile described in this policy to be rented or leased or used as a public 
or livery conveyance for carrying passengers for compensation, provided, however, 
that if the insurance under this policy be also against the perils of theft, robbery 
or pilferage, this company shall not be liable for any loss or damage which the 
assured may sustain caused by the fraudulent concealment or disposal of said auto- 
mobile by any rentee or lessee.” 

The manifest purpose and effect of this “rider” was that, while the company 
extended its liability for theft, robbery, or pilferage to a case where that occurred 
while the car was rented, or leased, or used as a public or livery conveyance for 
carrying passengers for compensation, it did not extend it to a case where the car 
= ne concealed or disposed of by the person to whom it was rented or 
eased. 

As it was held in the Simpson Case above cited that a fraudulent disposition 
of the car by the customer under these circumstances amounted to a theft of it, 
it seems necessarily to follow that the word “theft” may be substituted for the 
expression “fraudulently disposed of,” in the rider; it has been judicially deter- 
mined that they mean the same thing. So that, if it appears, as it does, that the 
rentee or lessee has fraudulently concealed or fraudulently disposed of the car, 
the company, under the express terms of the policy, is exempt from liability. The 
facts are unquestioned that the customer gave a bogus check ‘in the first instance 
for the hire of the car, drove it away, did not return it, and that neither he nor 
the car has since been heard of. 

The case was tried before his honor, Judge Ansel, of the Greenville county 
court, and, upon the close of all of the testimony, counsel for the defendant made 
a motion for a directed verdict in its favor upon the ground: “The uncontradicted 
testimony shows that this car was either concealed or disposed of by a rentee or 
lessee, and under an endorsement constituting a part of the contract, liability un- 
der these circumstances is specifically excepted.” 

In refusing the motion his honor ruled: “This is an action on a policy of in- 
surance on.a certain car mentioned in the policy. I have listened with pleasure and 
profit to both counsels, but according to my view of this, it falls under the Simp- 
son Case cited because the facts up to the question of this rider are exactly similar 
to that case and the Court in that case held the circumstances showed it was a 
theft on the part of Richey who had hired the car just as the facts in this case 
show the part, Harris, did, according to my view intend to steal it, and there is no 
testimony that he fraudulently did away with it. According to that the company 
is liable for three-fourths of $1,140.00. The testimony of the plaintiff is that at 
the time this car was hired to this party it was worth $1,140.00—and that being 
the value of it, he can recover three-fourths of that amount which is $855.00, and 
for that I direct a verdict in favor of the Plaintiff.” 


From the judgment entered upon this directed verdict the defendant has ap- 


pealed mainly upon the ground of error in refusing the motion for a directed 
verdict. 


Taking the conclusion of the presiding judge as true that Harris intended to 
steal the car, about which there cannot be a doubt, it is clear that he was guilty 
of a fraudulent disposition of it, a breach of trust with fraudulent intent. His 
honor seems to think that, after Harris criminally deprived the owner of the pos- 
session of the car, although he absconded, taking the car with him, that it was 
essential that it be shown that thereafter he sold the car to some one; the dis- 
position was complete if he never thereafter made a second disposition of it. 

I think, therefore, that it has been abundantly shown that Harris has fraudu- 
lently disposed of the car. 
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The conclusion is equally irresistible upon the issue of a fraudulent conceal- 
ment of the car: 

Webster defines “conceal” as “to hide or withdraw from observation; to cover 
or keep from sight; to prevent the discovery of; to withhold knowledge.” 

In 12 C. J. 373 the word “concealed” is defined as “a word of plain interpreta- 
tion, defined as to hide or withdraw from observation; to withhold from observa- 
tion; to cover or keep from sight; to secrete; * * * to prevent the discovery of; 
to fail to disclose; to dispose of.” 

In Polk v. State, 60 Tex. Cr. R. 150, 131 S. W. 580, 582, it was held: “The 
word ‘conceal’ is not to be given the literal construction of hiding, but the hand- 
ling of property in a manner that would throw the owners off their guard in their 
search and investigation for the same.” 

In State v. Julien, 48 Iowa, 445 it is defined as “to keep from sight” or dis- 
covery. 

The same definition is given in Gill v. Ins. Co., 11 Ariz. 232, 95 P. 89, 90, 
where the court said: “* * * for to conceal means purposely to keep from sight 
or discovery.” 

“A thing is secreted or concealed from an officer of the law, and indeed from 
any one, when the seeker cannot find it, and it is still concealed or secreted when 
such seeker knows perfectly well who controls it, who has hidden it, and who 
can reveal it if he desires.” U.S. v. Phillips (D. C.) 196 F. 574, 575. 

The word conceal means “to hide, cover up, or secrete physical objects from 
sight or observation.” Boyer v. State, 169 Ind. 691, 83 N. E. 350, 352. 

“To ‘conceal’ is to hide, withdraw, remove, or shield from observation; cover 
A keep from sight. Century Dictionary; In re Shoesmith (C. C. A.) 135 F. 
“To conceal is: ‘To hide or withdraw from observation; to cover up or keep 
from sight; to prevent the discovery of; to withhold knowledge of.” In re 
Glazier (D. C.) 195 F. 1020, 1021. 

Webster defines “dispose” as “to put out of the way.” 

In Collins v. Com., 141 Ky. 564, 133 S. W. 233, 234, it was held that one who 
had joined a pooling contract with other tobacco growers, and had removed his 
tobacco out of the county for the purpose of selling it in another county, in viola- 
tion of his agreement, was guilty of disposing of the tobacco in the county in 
which he lived, contrary to the criminal statute punishing disposing of tobacco 
under a pooling contract. The question largely at issue in that case was the 
proper county of trial. The court said: “The act of removal without the consent 
of the selling agents put it out of their power to grade or sell the tobacco as pro- 
vided by the pooling contract, and, as the removal of it by appellant was with the 
intent to sell it in violation of the pooling contract, he thereby unlawfully dis- 
posed of it, even before the act of sale, within the meaning of the contract; and 
in so doing subjected himself to the statutory penalty.” 

It does not require a stretch of the imagination to divine what the absconding 
customer intended to do with the stolen car; he could have intended only one thing 
—to sell it and pocket the money. Every mile he traveled in his flight was put- 
ting that much more distance between the owner and his car, concealing it from 
him and obstructing his investigation. The plaintiff himself says that his loss 
is total; that he sent out 200 cards relating to the theft, notified the theft agency 
in Atlanta, and offered a reward of $25; it can but be assumed that the thief, 
not only concealed it fraudulently, but disposed of it. 

It appears to me indisputable that the testimony is susceptible of only one in- 
ference, and that is that the absconding thief has not only been guilty of a fraudu- 
lent concealment of the car, but of a fraudulent disposition of it within the ex- 
empting clause of the policy, and that the defendant’s motion for a directed verdict 
should have been granted. 
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UNIVERSAL AUTOMOBILE INS. CO. OF DALLAS v. CHRISTENSEN 
et al. No. 1263—5299. 
Commission of Appeals of Texas, Section A. March 12, 1930. 
25 Southwestern Reporter (2d) 601. 

1. GARNISHMENT—CLAIM AGAINST LIABILITY INSURANCE COM- 
PANY FOR INJURIES SUSTAINED WITH OTHERS IN AUTOMO- 
BILE ACCIDENT HELD NOT SUBJECT TO GARNISHMENT, WHERE 
DRAFT WAS ISSUED TO ALL FOUR CLAIMANTS, AND COMPANY 
HAD NO MEANS OF DETERMINING PORTION DUE DEFENDANTS. 
Damage claim of two defendants against insurance company on account of 

injuries resulting from operation of automobile belonging to one insured under 

liability policy held not subject to garnishment, where two other persons filed 
claims for injuries growing out of the same accident, and the sum due by the 
insurance company to the four claimants collectively was liquidated by agreement 
and evidenced by draft payable to all, but the amount due the defendants under 
the draft remained unliquidated, on account of fact that insurance company had 
received no information as to what portion of the amount was due to the defend- 
ants, and possessed no means of ascertaining that amount when required to make 
answer to writ of garnishment. 

(For other cases, see Garnishment, Dec. Dig. § 34.) 


2. GARNISHMENT—UNLIQUIDATED CLAIM OF DEBTOR IS NOT SUB- 
JECT TO GARNISHMENT. 
Claim which defendant has against third party is not subject to garnishment 
by plaintiff, as defendant’s creditor, where unliquidated. 


(For other cases, see Garnishment, Dec. Dig. § 40.) 


Appeal from Court of Civil Appeals of First Supreme Judicial District. 

Action by John Christensen and A. J. Rasmussen, composing the business 
firm of John Christensen & Co., against Victoria and George Smith, in which 
plaintiffs sued out a writ of garnishment against the Universal Automobile Insur- 
ance Company of Dallas. From an adverse judgment, garnishee appealed to the 
Court of Civil Appeals, which certifies questions. 

First question certified answered. 

Levy, Levy, Barker & Kahn, of Galveston, for appellant. 

Terry, Cavin & Mills, of Galveston, for appellees. 

Harvey, P. J. 

The Court of Civil Appeals has submitted the following certificate containing 
certified questions: 

“The appellees, John Christensen and A. J. Rasmussen, who composed the 
business firm of John Christensen & Company, brought suit in the court below 
against Victoria and George Smith to recover upon notes executed by the 
defendants and secured by mortgage lien upon an automobile owned by them. 
In this suit plaintiffs sued out a writ of garnishment against the appellant. The 
writ was served on appellant on June 17, 1927, and on June 20, 1927, appellant 
filed an answer denying that it was indebted to the defendants in any amount 
or had any effects of defendants in its possession, or knew of any person or 
persons indebted to defendants or having effects belonging to defendants in 
their possession. 

“On September 24, 1927, plaintiffs filed affidavit controverting appellant’s 
answer. This controverting affidavit was answered under oath by appellant. 

“From these affidavits and the undisputed evidence adduced on the trial, the 
following facts are shown: 


“Appellees recovered in their suit against Victoria and George Smith for 
a sum in excess of the amount adjudged against appellant as garnishee. 

“Garnishee corporation had issued a policy of liability insurance in favor of 
the Universal Terminal Warehouse Company covering claims for property dam- 
age or personal injuries. An automobile belonging to the Universal Warehouse 
Company was involved in a collision with a car owned by Victoria Smith and 
George Smith, against which car a mortgage existed in favor of John Christensen 
& Company. George Smith, Victoria Smith, Willie Herd and Mary Gilbeau 
filed claims for personal injuries and property damages against the Universal 
Terminal Warehouse Company. Discharging its obligation to the Warehouse 
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Company under the terms of said insurance policy, garnishee corporation settled 
all of said claims for a sum of Two Hundred Twenty Five ($225.00) Dollars, 
for which amount a sight draft was drawn by the Galveston Insurance Agency, 
local agents for garnishee corporation, on said corporation, the draft being pay- 
able at Dallas, Texas, to said claimants or their order. Having learned that 
Christensen & Company held a mortgage against the car involved in said collision, 
the local insurance agency notified Christensen & Company, as a matter of 
accommodation, of its intention to deliver said draft. One of the members of 
said firm, A. J. Rasmussen, thereupon came to the office of the Galveston Insur- 
ance Agency and according to the undisputed testimony of J. M. Jacobs, General 
Manager of the local agency, offered no objection when he was told that the 
draft was to be paid to said claimants. He was present when the draft was 
delivered on June 16, 1927. Thereafter, on June 17, 1927, the Writ of Garnish- 
ment was served on the local agency. Subsequent to June 20, 1927, the date 
the answer of garnishee was filed, said draft was presented for payment at Dallas 
on the second day of July, 1927, and was then paid. The delay was due to the 
fact that the payees did not succeed in getting the draft cashed in Galveston 
and carried it to Houston and finally had it put through for collection, after they 
had obtained the signature of Gustavia Livingston as an endorser thereof. Gus- 
tavia Livingston was known at the Houston bank in question and put the draft 
through for collection in her name and received payment from said bank after 
the draft was paid in Dallas. However, the said Gustavia Livingston received 
no —s said money but paid over the whole amount to the payees named in 
the draft. 

“The trial of the case on October 26, 1927, resulted in a judgment against 
garnishee for the sum of One Hundred Fifty ($150.00) Dollars, that being a 
portion of the total amount of the draft which was received by Victoria Smith 
and George Smith, and for all costs of court. 

“As shown by the above statement, the draft was made payable jointly to 
the four claimants, and the undisputed evidence shows was issued and accepted 
in settlement of the claims of all of the payees without any agreement or under- 
standing between the drawer and payees as to the amount any one of the payees 
would receive, or as to what portion, if any, of the amount was in settlement of 
the claim for damages to the Smith automobile. 

“The draft when presented for payment and paid by appellant was endorsed 
by all of the payees and by Gustavia Livingston. It also contained the endorse- 
ment of the forwarding bank that it was held ‘for collection only.’ 

“When the appellant paid the draft at Dallas on July 2, 1927, it had no 
information as to what portion of the amount was payable to the defendants, 
Victoria and George Smith, and did not know whether the original payees or 
the subsequent endorser, Gustavia Livingston, was the owner, and had no means 
of knowing whether or not Gustavia Livingston was a purchaser and holder of 
the draft for value in due course of trade. 

“An appeal from this judgment is pending in this court on motion for 
rehearing, and the case being one in which the jurisdiction of this court is final, 
we deem it proper to certify for your decision the following questions, which 
are not entirely free from doubt and which we deem important to the jurispru- 
dence of the state. 

“First: Upon the facts above stated, was the liability of appellant upon the 
draft to Victoria and George Smith a liquidated indebtedness to them for which 
appellant could be held liable to appellees in garnishment proceedings? 

“Second: Was appellant protected under our negotiable instrument act in 
the payment of the draft to Gustavia Livingston?” 

[1, 2] Although the sum due by the insurance company to the four claim- 
ants, collectively, became liquidated by the agreement of the parties, and is 
evidence by the draft, the sum due the Smiths under the draft remained unliqui- 
dated. The transaction in which the draft was given supplied the insurance 
company with no data from which the sum due the Smiths may be calculated, 
nor did the company, when required to make answer to the writ of garnishment, 
possess the means of ascertaining what sum was due the Smiths under the draft. 
In circumstances similar to these, it has been held that it is unreasonable to 
compel the garnishee to answer under oath “what, if anything, he is indebted 
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to the defendant.” The claim of the Smiths against the company, being unliqui- 
dated, was not subject to the garnishment. Waples-Platter Grocer Co. v. Texas 
& P. R. Co., 95 Tex. 486, 68 S. W. 265, 59 L. R. A. 353. 

We recommend that the first certified question be answered in the negative. 
An answer to the second question is unnecessary. 

Cureton, C. J. 

The opinion of the Commission of Appeals answering the certified question 
is adopted and ordered certified. 


AMERICAN INDEMNITY CO. v. HALEY. No. 1888. 
Court of Civil Appeals of Texas. Beaumont. March 4, 1930. 
Rehearing Denied March 12, 1930. 

25 Southwestern Reporter (2d) 911. 

1. INSURANCE—UNDER POLICY INSURING AUTOMOBILE AGAINST 
DAMAGE .BY FIRE, EXCLUDING “COLLISION OR IMPACT,” EN- 
TIRE DAMAGE FROM FIRE AND CONSEQUENT OVERTURNING 
IN DITCH WAS RECOVERABLE. 

Where insured’s automobile caught fire while proceeding along highway at 
approximate speed of 20 miles an hour, and before he could stop, swerved off road 
and overturned in ditch, he was entitled to recover for entire damage under policy 
insuring “against direct loss or damage from fire,” notwithstanding fact that 
most of damage was caused when automobile crashed into ditch and that “loss or 
damage from collision or impact” was expressly excluded by terms of policy, since 
recovery could be had on proof that fire was proximate cause of damage. 

(For other cases, see Insurance, Dec. Dig. § 427.) 


Appeal from San Augustine County Court; W. C. Gray, Judge. 

Action by Charles R. Haley against the American Indemnity Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Ramsey & Minton, of San Augustine, and Terry, Cavin & Mills, of Galveston, 
for appellant. 

W. T. Davis, of San Augustine, for appellee. 

Hicutower, C. J. 

This suit was filed in the county court of San Augustine county by the ap- 
pellee, against appellant, to recover damages to appellee’s automobile in the sum of 
$486.80, and interest. Appellee alleged in substance that appellant issued to him 
a policy of insurance on the lst day of March, 1927, insuring his automobile against 
loss and damage by fire for a period of one year, and that on the 21st day of 
April, 1927, his automobile was damaged by fire to the extent of $486. Appellee 
alleged that he had complied with all the terms of the policy and that the policy 
was in full force and effect at the date of the fire and the policy was attached to 
the petition as an exhibit. 

Appellant answered by general demurrer and general denial. The case was 
tried before the court without a jury, and resulted in a judgment in favor of the 
appellee for $541.27, that being the aggregate sum of the damages to appellee’s car, 
together with the interest thereon up to the date of the trial. Appellant gave 
notice of appeal, which was duly prosecuted to this court. The evidence, as re- 
flected by the record, discloses the following facts. Appellant, on March 1, 1927, 
issued and delivered to appellee a policy of insurance insuring appellee’s automobile 
“against direct loss or damage from fire,’ however caused, for a period of one 
year from the date of the policy. On April 21, 1927, while appellee was driving his 
car on a highway near the town of Keatchie, in the state of Louisiana, his car 
caught on fire, and while appellee was in the attempt to get out of the car because 
of the fire, the car swerved from the highway into a ditch and turned over on its 
side. Appellee, with the assistance of four or five men who came along the high- 
way at that time, succeeded in extinguishing the fire after about five minutes work, 
but the car was so badly damaged that appellee could not operate it and went to 
the town of Keatchie, about three-quarters of a mile distant, and phoned to a 
garage keeper and repair shop at Shreveport, La., owned by Hughes Bros., and 
requested Hughes Bros. to come and get his car and take it to Shreveport, the 
nearst repair shop, and repair it, which was done. When appellee discovered that 
his car was on fire, he was a very short distance from a curve in the highway, 
and at that time the fire was only around the hood of the car, and appellee at once 
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made an effort to stop the car, but before he could do so, the fire had spread 
considerably and was all under the car at the time it swerved from the highway 
into the ditch, where it turned over with appellee still in it. 

On the next day after the fire, appellant’s local agent at San Augustine, Tex., 
by whom the policy was delivered to appellee, was notified by appellee of the fire 
and the condition of the car and thereafter, within less than sixty days, appellee 
furnished to appellant, notwithstanding appellant’s contention to the contrary, due 
proof of loss and damage to the car as provided by the policy. Appellee’s claim 
was denied; hence this suit. 

The provision of the policy insuring appellee’s car “against direct loss or 
damage from fire” was followed by another provision in which it was stated 
that “loss or damage from collision or impact” was excluded and not covered 
by the policy. The undisputed proof showed that by far greater part of the 
damage to apellee’s car was the result of the car’s leaving the highway ‘and 
falling in the ditch, when it was running at the speed of about twenty miles 
an hour. Very few parts of the car were actually consumed by the fire itself. 
The undisputed proof further showed that appellee actually paid out as the cost 


of materials, parts, labor, etc., necessary to repair his car, the sum of $486.80, as 
alleged by him. 


{1] Upon the facts, as we have briefly stated them, appellant contends that 
since the undisputed proof showed that the greater part of the loss sustained by 
appellee was not loss direct from fire, within the meaning of the policy, but that 
such loss was the result of upset and collision, which was expressly excluded by 
the policy, that appellee was not entitled to recover such portion or part of 
the loss or damage as was caused by the impact or collision. In other words, 
it is appellant’s contention that the major portion of the damage sustained to 
the car was not within the contemplation of the parties to the insurance con- 
tract, when they agreed that the car should be insured only against direct 
loss from fire. After reading the policy as a whole, we find no difficulty in 
concluding that appellant is wrong in this contention. It is true that the policy 
insured appellee’s automobile “against direct loss or damage from fire” and in a 
subsequent provision in the policy expressly excluded “loss or damage from col- 
lision or impact,” but it does not follow from this that the damages sustained 
to appellee’s car were not, in legal contemplation and in contemplation of the 
parties to this contract “direct loss or damage from fire.” In order to come 
within the provision of the policy, it was not required that the damage to the 
car was caused by actual consumption by fire. It was only required that fire 
was the proximate cause of the damage sustained to the car. We think this 
conclusion is clearly sustained by the decision of our Commission of Appeals 
in the case of Reliance Ins. Co. v. Naman, 6 S.W.(2d) 743, 745, and the authori- 
ties there cited. In that case Judge Speer, speaking for the Commission, said: 
“Where a loss does come within the contract, the recovery is not dependent 
upon consumption, or even actual ignition, for a direct loss may otherwise result. 
The damage may be caused by smoke and soot * * *; by heat; * * * by 
water; * * * by falling of building; * * * by explosion; * * * by 
theft as a result of the fire; * * * or by any other method directly due to 
the fire.” 


We think that the conclusion that the damage and loss to appellee’s car in 
this case was directly due to fire is inescapable and, therefore, we overrule 
appellant’s contention to the contrary. The conclusion just announced has the 
effect to overrule and dispose of appellant’s proposition four and five, by which 
it is contended that the judgment should be reversed because the evidence ad- 
duced upon the trial failed to show how much of appellee’s damages was directly 
caused by fire, and how much was caused by collision and impact. 


[2, 3] Upon the trial of the case, while appellee was upon the. stand as a 
witness and after he had testified to the amount of expense that he had been 
to in repairing his car, his counsel offered in evidence a bill for labor and re- 
pairs that had been presented to appellee by Hughes Bros., who had furnished 
the articles, material, labor, etc., in the repair of the car, the amount of the 
bill being $476. Appellant had stated that the charges for the articles and material 
mentioned in the bill, and the charges for labor mentioned in the bill, were the 
usual and customary charges for such articles and labor as were furnished to 
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appellee by Hughes Bros., and the bill was introduced in evidence over ap- 
pellant’s objection. The main objection was that there was nothing to show 
that the articles mentioned in the bill had been actually furnished or that the 
labor charged for had been actually performed. The court overruled the ob- 
jection and admitted the bill. There is nothing in connection with the bill, in- 
formal as it is in this record, to show that either of these objections were true, 
in fact. In other words, the bill, in this connection, is not a declaration by the 
trial judge that there was nothing in evidence to show that the articles and 
labor as mentioned in the bill were not furnished and, therefore, the bill does 
not show reversible error. In order to get at the truth of this matter, in view 
of the form of the bill in this connection, we would be required to look through 
the entire statement of facts, and we decline to do so. Terrell v. McCown, 91 
Tex. 231, 43 S. W. 2. This decision by our Supreme Court has been followed 
on this point by enumerable others. In addition to this reason for overruling ap- 
pellant’s contention in this connection, we might add that the trial was before 
the court without a jury, and if this bill furnished to appellee by Hughes Bros. 
showing the cost of the repair of his car was not admissible in evidence, it will 
be presumed that the trial court disregarded it. 

Appellant also contends that the trial court committed error in admitting 
in evidence certain letters passing between appellant and its local agent at San 
Augustine and a claim adjustment company domiciled at Beaumont, Texas, re- 
lating to the claim made by appellee on appellant after the fire that damaged 
his car. The bills, as presented in this connection, are in the same shape as 
the bill we have just above disposed of, and, for the same reason, we overrule 
them. 

Appellant makes the further contention that since there was a provision in 
the policy to the effect that appellee should furnish to appellant sworn proof 
of loss within sixty days after his car was damaged by fire, and since appellee 
had pleaded that he had complied with all the terms of the policy, and that 
since there was no proof that appellee had in fact furnished to appellant notice 
of loss within sixty days, he was not entitled to recover anything. We over- 
rule this contention. In the first place, we are inclined to think, but do not 
decide, that the failure, had there been a failure on appellee’s part, to furnish 
proof of loss within sixty days, was a matter of defense to be interposed and 
sustained by appellant, and there was no such plea and no evidence offered by 
appellant to that effect. In the next place, we think this record discloses without 
dispute that appellee complied with the provision of the policy requiring notice 
of loss within sixty days and, therefore, overrule this contention. 

What we have said has the effect to dispose of all contentions made by 
appellant and results in affirmance of,the judgment. 


STONE v. INTER-STATE EXCHANGE. 
Supreme Court of Wisconsin. Feb. 4, 1930. 
229 Northwestern Reporter 26. 

1. INSURANCE—LAW IMPUTES TO LIABILITY POLICY PROVISIONS 
REQUIRED BY LAW TO BE WRITTEN THEREIN WHETHER ACT- 
UALLY WRITTEN OR NOT (St. 1927, §§ 85.25, 204.30). 

Under St. 1927, §§ 85.25, 204.30, requiring that policies of insurance covering 
liability by reason of operation of automobile shall contain provisions making 
insurer liable to persons entitled to recover for death or injuries, and requiring 
provision that insolvency or bankruptcy of insured shall not release insurance 
carrier, and that, in cases where execution has been returned unsatisfied, there 
shall be a right of recovery by injured person against the insurance company 
in the amount of the judgment secured against the negligent driver of the auto- 
mobile, law imputes such provisions to liability policy whether actually written in 
or not. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


2. INSURANCE—REMEDIAL STATUTES REQUIRING PROVISIONS IN 
LIABILITY POLICIES TO PROTECT PERSONS INJURED SHOULD 
BE MOST LIBERALLY CONSTRUED (St. 1927, §§ 85.25, 204.30). 

St. 1927, §§ 85.25, and 204.30, providing that policies covering liability to 
others by reason of operation of motor vehicles shall contain provisions making 
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insurer liable to person entitled to recover for death or injury, and making 
insurer liable notwithstanding insolvency or bankruptcy of insured, are remedial 
statutes, and should be construed most liberally to advance the remedy they 
were intended to afford. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


3. INSURANCE—PLAINTIFF, INJURED THROUGH INSURED’S NEGLI- 
GENT OPERATION OF AUTOMOBILE, HAVING RECOVERED 
JUDGMENT ON WHICH EXECUTION HAD BEEN RETURNED 
UNSATISFIED AFTER INSURED’S BANKRUPTCY, COULD MAIN- 
TAIN ACTION DIRECTLY AGAINST INSURER (St. 1927, §§ 85.25, 201.39, 
204.30). 

Person injured by negligent operation of automobile by insured held entitled 
to maintain action directly against insurer under liability policy covering liability 
for bodily injuries resulting from operation of automobile, where, on bankruptcy 
of insured, plaintiff had recovered judgment against him on which execution 
had been returned unsatisfied, since St. 1927, §§ 85.25 and 204.30, require that 
provisions be inserted in such policies making insurer liable to person injured 
and protecting persons injured in case of insolvency or bankruptcy of insured, 
and liability was not defeated by fact that insurer was organized under section 
201.39 relative to interinsurance. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from an order of the Circuit Court for Douglas County; W. R. Foley, 
Circuit Judge. 

Action by M. O. Stone against the Inter-State Exchange, an insurance cor- 
poration. From an order overruling a demurrer to the complaint, defendant 
appeals. Affirmed—[By Editorial Staff.] 

Action commenced January 23, 1929. Defendant’s demurrer to the com- 
plaint was overruled by an order entered June 19, 1929, and defendant appealed 
from that order. 


Schoetz, Williams & Gandrey, of Milwaukee (Coe Bros., of Barron, of coun- 
sel), for appellant. 


Jones & Omernik, of Spooner (Hile & Dahl, of Superior, of counsel), for 
respondent. 


Fritz, J. In so far as material on this appeal, the following facts are al- 
leged in the complaint: 

The defendant, a Wisconsin corporation organized and existing under sec- 
tion 201.39, Wis. Stats., duly issued to H. C. Furchtenicht, on June 28, 1926, 
a policy of insurance “against money loss by reason of his legal liability to 
others for bodily injuries accidentally stistained, including death at any time, 
resulting therefrom on account of any accident due to the use by himself, em- 


ployee or member of his family, of any automobile described in this policy, 
subject to the conditions of this policy.” 


On July 7, 1926, while that policy was in force, the plaintiff sustained bodily 
injuries by reason of the negligence of Furchtenicht in operating the automobile 
described in that policy. On October 5, 1926, plaintiff began an action against 
Furchtenicht in the circuit court for Washburn county to recover damages 
for those personal injuries, and on February 17, 1927, judgment was entered in 
that action in favor of plaintiff against Furchtenicht for $3,225.95 and costs. 
On May 11, 1927, an execution was issued on that judgment, and thereafter 
duly returned as unsatisfied by the sheriff. On and after December 20, 1926, 
Furchtenicht was a bankrupt, and so adjudicated by the federal court. Plain- 
tiff gave the Inter-State Exchange due and timely notice of his claim against 
Furchtenicht, and of all proceedings against him, including the entry of said 
judgment, and demanded payment thereof by the Inter-State Exchange under 
said policy of insurance. No payment has been made, and plaintiff contends 
that he is entitled to recover the amount of his damages and judgment from 
the defendant herein by reason of its policy of insurance and the statutes in such 
cases made and provided. 

The defendant contends that the plaintiff cannot maintain this action against 
the defendant directly to recover the amount of the judgment entered against 
Furchtenicht. The Inter-State Exchange was a party to the action of Ducom- 
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mum v. Inter-State Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 616, 617. 
The policy of insurance involved in that case was issued by the Inter-State 
Exchange in substantially the same form as its policy in the case at bar. After 
extended consideration and reconsideration on a motion for rehearing, this court 
then said: ahs 

“The contract here in question is on its face expressly denominated a ‘policy. 
It is, in fact, a ‘policy of insurance, within the meaning of that term as used 
in section 85.25 of the Statutes. The fact that the policy is limited to indemnity 
only does not take it out of the provisions of section 85.25. * * * As stated 
in the original opinion, section 85.25 of the Statutes imposed the same liability 
upon the appellant Exchange as if the Exchange had incorporated the provisions 
of this section into the body of its policy, thereby clearly giving to the plaintiff 
a right of action against the Exchange.” De 

The following excerpts from that original opinion dispose of all propositions 
now urged by defendant regarding the character of the relationship and the 
nature of the defendant’s obligations which, by virtue of such a policy and the 
statutes applicable thereto and to the defendant, exist, on the one hand, be- 
tween the defendant and persons to whom it issues such a policy or who are 
entitled to indemnity thereunder, and, on the other hand, between the defendant 
and persons who may become entitled to recover damages from the persons 
entitled to such indemnity for injuries sustained, under conditions or circum- 
stances which are within the coverage of the policy: 

“The fact that the policy contains a recital that the Exchange is created 
pursuant to section 1915m (now section 201.39) of the Statutes does not change 
the nature of the obligation assumed when the policy was issued. * * * Even 
if the appellant had seen fit to exercise its right to exchange policies, the ex- 
ercise of such power would not relieve appellant from the direct liability to 
the insured which it assumed when it issued its policy of insurance to plaintiff.” 
Page 181 of 193 Wis., 212 N. W. 290. 

“This section [85.25, Stats.] imposed the same liability on the appellant Ex- 
change as if the Exchange had incorporated the provisions of section 85.25 
* * * into the body of its policy. This section clearly gives the plaintiff a 
right of action against the appellant Exchange, because plaintiff is alleged to 
be a person entitled to recover for injuries to person and damage to property 
because of the negligent operation of the automobile described in the policy 
of insurance here in question. Section 85.25 * * * applies to any, that is to 
all, policies of insurance covering liability to others by reason of the operation 
of a motor vehicle.” Page 183 of 193 Wis., 212 N. W. 291. 

“The first subdivision of section 204.30 of the Statutes requifes every policy 
of insurance against personal injury or property damage caused by any motor- 
driven vehicle to contain a provision that the insolvency or bankruptcy of the 
person insured who is liable for the loss or damage sustained shall not release 
the insurance carrier, and that in all cases where execution on the judgment 
has been returned unsatisfied the insured shall have a right to recover of the 
insurance company the amount of the judgment secured in the action against 
the negligent driver of the automobile. 

“This section is not in conflict with section 85.25 * * * and does not work 
an implied repeal of that section. * * * 

“This section is limited in its application to a single class of cases. It 
does not apply to cases in which the insurance carrier is a party to the negli- 
gence action. It was passed to supplement section 85.25 * * * and to assure 
recovery in those cases where the bankruptcy of the person guilty of negligence 
might otherwise bar recovery. ; 

“These two statutes are part of a consistent legislative plan to assure 
the recovery of damages by those injured by the negligent use of motor vehicles. 
* * *” Page 184 of 193 Wis., 212 N. W. 291. 

The facts in this case differ from the facts in Fanslau v. Federal Mutual 
Automobile Ins. Co., 194 Wis. 8, 215 N. W. 589; Bro v. Standard Accident Ins. 
Co., 194 Wis. 293, 215 N. W. 431; and Stransky v. Kousek (Wis.) 225 N. W. 401, 
in that the coverage of the policy in this case included damages for injuries 
sustained by a person in plaintiff’s situation, as the result of negligence of a 
driver who was covered by the policy. Likewise, the policy in this case had no 
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such clause as was involved in Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224, be- 
cause of which it was held that that action could not be maintained against 
the insurer until after the amount of the damages, for which the insured was 
liable, had been determined by final judgment against the insured, or by an 
agreement made with the consent of the insurer; and, furthermore, is also dis- 
tinguished from Morgan v. Hunt, in that this action was not brought against 
the insurer until after the plaintiff had secured a judgment against Furchtenicht. 

[{1, 2] Although the defendant did not voluntarily insert the provisions of 
sections 85.25 and 204.30 in its policy, the law imputes such provisions to the 
policy whether written therein or not. Baumann v. West Allis, 187 Wis. 506, 
527, 204 N. W. 907. The reasons which prompted the enactment of those sections 
and the manner in which they were intended to promote the interests of all 
concerned—including the public—in the business of automobile accident insurance, 
are well stated in the opinion in the Ducommun Case. They are remedial statutes, 
and should be construed most liberally to suppress the mischief and advance 
the remedy which they were intended to afford. Baumann v. West Allis, supra. 

[3] By virtue of section 85.25, the plaintiff could have joined the Inter-State 
Exchange as a party defendant in his original action against Furchtenicht. How- 
ever, having in that action recovered judgment upon which an execution has 
been returned unsatisfied, plaintiff now is also entitled, under section 204.30, to 
maintain this action directly against the Inter State Exchange, and, by reason 
of an express provision in that section, the bankruptcy of Furchtenicht has not 
released the insurer from the payment to the plaintiff of his damages for the 
injuries sustained by him. 

The respondent’s brief does not comply with rule 9, requiring a synopsis or 
brief resume of the argument, with page references, on the front fly leaves, of 


every brief. Consequently, in view of rule 44, no costs can be taxed for printing 
that brief. 


Order affirmed. 






















































































CHRISTIANSEN v. SCHENKENBERG et al. 
Supreme Court of Wisconsin. Feb. 4, 1930. 
29 Northwestern Reporter 62. 

1. INSURANCE—THIRD PARTY, SUING ON AUTOMOBILE POLICIES, 
HELD NOT “OTHER PERSON ENTITLED TO BENEFIT HEREUN- 
DER”; HENCE NOT REQUIRED TO RELY ON LIQUIDATED CLAIM. 
In action by executrix for testator’s death in accident alleged to involve 

automobile owned by policyholder of defendant companies, executrix held not an 

“other person “entitled to benefit hereunder,” within stipulation of policy re- 

quiring claim thereon to be liquidated by judgment or with consent of company 

as condition precedent to suit. 
(For other cases, see Insurance, Dec. Dig. § 59114.) 


2. INSURANCE—STATUTE HELD NOT TO CHANGE MANIFEST MEAN- 


ING OF LIABILITY POLICY, AS TO BENEFICIARY’S RIGHT TO SUE 
INSURER (St. 1927, § 85.25). 


In action by executrix of policies alleged to have been issued to owner of 
automobile involved in testator’s death, St. 1927, § 85.25, requiring policies to 
provide for liability of insurer to persons entitled to recover for loss caused by 
negligence of insured, held not to change meaning of provision that insured “or 
other person entitled to benefit hereunder” shall not sue insurer, except on 
definitely ascertained claim, where such provision, construed with remainder of 
policy, was clearly not intended to affect person situated like executrix, even 
though statute was incorporated into policies renewed after its enactment. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


Appeal from orders of the Circuit Court of Racine County; George Thomp- 
son, Judge. Reversed. 
















































































Action by Sine Christiansen, as executrix of the estate of Fred J. Christian- 
sen, against Richard Schenkenberg, Edward Kratz, the Atna Casualty & Surety 
Company, and the Aitna Life Insurance Company, begun September 17, 1928, 
to recover for damages to property and for the death of Fred J. Christiansen 
in an automobile accident. The defendant companies interposed pleas in abate- 
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ment. The plaintiff appealed from orders entered June 22, 1929, overruling de- 
murrers to the please in abatement. 


Simmons, Walker & Wratten, of Racine, for appellant. 


Foley, Brach & Colbert, of Racine, and Quarles, Spence & Quarles and Ken- 
neth P. Grubb, all of Milwaukee, for respondents. 


Stevens, J. It is alleged in the complaint that at the time of the accident 
Richard Schenkenberg, with the knowledge and consent of the owner, was 
driving an automobile owned by Edward Kratz, who carried automobile insur- 
ance policies issued by the defendant companies. 5 


The pleas in abatement were based on the portion of the policies which 
provided: *No action by the assured or other person entitled to benefit here- 
under shall lie against the company to recover for loss and/or expense under 
this policy arising or resulting from claims upon the assured or such other per- 
son for damages, unless it shall be brought for loss and/or expense whose amount 
shall have been definitely determined by final judgment after trial of the issue 
or by agreement of the parties with the consent of the company.” 


The policies were issued prior to the passage of section 85.25 of the Statutes. 
But it is not questioned that through annual renewals of the policies they must 
be construed as if they contained the substance of that statute, which requires 
that all policies of insurance covering liability to others arising out of the opera- 
tion of motor vehicles shall provide that the company shall be liable to persons 


entitled to recover for death or injury caused by the negligent operation of 
the automobile covered by such policy. 


[1, 2] The case turns upon the question whether the plaintiff is an “other 
person entitled to benefit hereunder,” within the meaning of that phrase as 
used in the provision of the policies quoted above. It is clear that, when these 
policies were originally written, it was not the intent of the parties that the 
phrase should describe one situated as was the plaintiff; that it was then the 
intent that this phrase should be applied only to those who were given the 
same protection under the policies as was the assured himself. This is shown 
by the fact that the policies required the company to adjust claims and de- 


fend suits “in the name and on behalf of the assured or other person entitled 
to benefit hereunder:” 


The provision on which the defendant companies relies, which is quoted 
above, makes it clear that this provision relates only to “claims upon the as- 
sured or such other person for damages.” “Such other person” clearly refers 
to the “other person entitled to benefit hereunder.” Again, the policy provides 
“that the insolvency or bankruptcy of the assured or other person entitled to 
benefits hereunder shall not release the company from the payment of dam- 
ages for injuries sustained.” By no permissible rule of construction can the 
phrase in question be made to express an intent to include the one who is mak- 
ing claim under the policy within the meaning of this phrase as used in these 
policies. The fact that the provisions of section 85.25 of the Statutes were sub- 
sequently incorporated into this policy does not change the meaning of these 
provisions which so clearly express the intent of the parties. 


The insurance carriers prepared the form of the policies issued by them 
and continued them in force without change after they were charged with 
knowledge that liability to persons injured in automobile accidents had been 
imposed upon them under these policies by section 85.25 of the Statutes. They 
had it within their power to issue new policies containing such a provision 
as that considered in Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224, which would 
have abated any action brought by the plaintiff until liability had been deter- 
mined. But the companies chose to continue these policies in force without 
change. The policies are plain and unambiguous. Were there any ambiguity 
it would be the duty of the court to construe these policies strictly against the 
companies which prepared and issued them. “It is a cardinal rule, in solving 
ambiguity of the sort under consideration, that the language should be con- 
strued somewhat strictly against the assurer.” Andrews v. United States Cas- 
ualty Co., 154 Wis. 82, 86, 142 N. W. 487, 489. 
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To construe the phrase “other person entitled to benefit hereunder,” so as 
to make it include the plaintiff would be to reverse this well-recognized rule of 
construction and construe the policy most strongly against the one entitled to 


protection under it pursuant to the provision of section 85.25 of the Statutes. 
Order reversed. 
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CASUALTY 


NEW YORK INDEMNITY CO. v. FIDELITY & DEPOSIT CO. 
OF MARYLAND. No. 32. Court of Appeals of Maryland. 
April 17, 1930. 
149 Atlantic Reporter 855. 

1. INSURANCE— INDEMNITY POLICY—CONTRACTORS—LIABILITY— 

JUDGMENT AGAINST CITY. 

Recovery of judgment against city for damages did not fix liability of con- 
tractor to city within policy indemnifying contractor. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—LIABILITY IMPOSED BY LAW—INDEMNITY POLICY 
—DAMAGES—CONTRACTOR—PAYMENT BY CITY 
Payment by city for damages deducted from amount due contractor did not 
show liability imposed by law on contractor necessary for recovery under in- 
demnity policy. 

Contract for construction of sewer provided that contractor 
should indemnify city against all suits for damages on account of 
injuries resulting from negligence in performing work. Indemnity 
policy issued to contractors indemnified contractors against loss by 
reason of liability imposed by law on assured for damages by in- 
juries. Suit was instituted against city and contractor for damages 
incurred by blasting which was settled by indemnity company on be- 
half of contractor, but further judgment was recovered against city 
deducting amount paid by indemnity company, and city deducted 
from amount due contractor amount of judgment and turned over 
balance to contractor’s surety, which sued to recover against in- 
demnity company for amount of judgment. 

For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court of Baltimore City; George A. Solter, Judge. 

Suit by the Fidelity & Deposit Company of Maryland against the New York 
Indemnity Company. Judgment for plaintiff, and defendant appeals. 

Reversed without new trial. 
31 i. before Bond, C. J., and Urner, Adkins, Offutt, Digges, Parke, and 

oan, JJ. 

Walter L. Clark and Roszel C. Thomsen, both of Baltimore (Clater W. Smith, 
of Baltimore, on the brief), for appellant. 

Washington Bowie, Jr., and E. F. Barker, both of Baltimore (J. Stuart Gallo- 
way, of Baltimore, on the brief), for appellee. 

AvkIns, J 


In December, 1923, Lawrence W. Welp and Edward Zigrang, trading as Welp 
& Zigrang, entered into a contract with the city of Farmington, Mo., to construct 
a system of sewers and disposal works in said city. The contractors were to have 
entire charge of the work and be responsible for the entire work until its comple- 
tion and acceptance by the city. The work involved blasting, and the contractors 
agreed to place proper guards upon and around the same, and to indemnify the 
city against all suits and damages on account of any real or alleged injury to the 
person or property of another resulting from the negligence or carelessness in the 
performance of the work or in oneraiiae the same. It was also agreed that in 
the event the contractors should fail or neglect to pay for labor performed or ma- 
terials purchased, the city should have power to pay for the same out of amounts 
that might be due said contractors; that the city should make monthly payments 
to the contractors based on estimates made by the city’s engineer, deducting 15 
per cent. from amounts found to be due as an agreed compensation to be forever 
retained by the city and forfeited by the contractors as agreed and liquidated 
damages in case the whole amount of work should not be done in accordance with 
the agreement and the plans and specifications; that the engineer should as soon 
as possible after the completion of the work make a final estimate of the amount 
of work done; and that the city within thirty days after such final estimate should 
pay the entire sum as found to be due including all retained percentages. The 
contractors filed with the city two bonds, one guaranteeing the performance of 
the contract and the other guaranteeing the payment of all bills for labor and 
materials; the Fidelity & Deposit Company of Maryland, the appellee, being the 
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surety on both bonds. The New York Indemnity Company, the appellant, issued 
to the contractors a contract of insurance in which the insurer covenanted to in- 
demnify the contractors “against loss by reason of liability imposed by law upon 
the assured” for damages on account of bodily injuries sustained by any person 
not employed by the contractors as a result of an accident occurring on or about 
the premises used or occupied by said contractors in the construction of the said 
sewer, or occurring elsewhere if the injuries were caused by the employees of 
said contractors while engaged in said work. The insurer agreed to investigate 
all accidents involving such bodily injuries and defend any suits that might be 
brought, unless or until it should elect to effect settlement thereof; to pay all 
costs taxed against the assured on any legal proceeding defended by the company, 
and interest accruing upon the judgment rendered in connection therewith. It was 
provided that the policy should not cover any liability of others assumed by the 
assured under any oral or written contract, and that the assured should not volun- 
tarily assume any liability, nor settle any claim, except at the assured’s own cost. 
There was also a provision that the insolvency or bankruptcy of the assured should 
not relieve the company from the payment of the indemnity provided by the 
policy, but that it should entitle the claimant to maintain an action against the in- 
demnity company for the recovery of such indemnity. There was further pro- 
vision that if the business of the assured should be placed in the hands of a 
receiver, assignee, or trustee, whether by the voluntary act of the assured or 
otherwise, the policy should immediately terminate, but such termination should 
not affect the liability of the company as to any accident theretofore occurring. 


The liability of the insurer was limited to the sum of $10,000 for any one acci- 
dent. 


An accident occurred from the blasting, and suit was instituted in 
Missouri against the contractors and the city of Farmington of which due notice 
was given to the indemnity company as provided in the policy, and the defense 
of the suit on behalf of the contractors was undertaken by the company. After 
the filing of certain pleadings in the suit, and before trial, the company on 
behalf of the contractors made a settlement by the payment of $8,000, the 
company on behalf of said contractors taking an agreement, styled a covenant 
not to sue, signed by the plaintiff, and a release was duly executed. Thereafter 
on the day of the trial of the case against the city is was stipulated by the plaintiff 
and the attorneys of the company, representing the contractors, that the case be 
dismissed as to contractors only, and not as to any other defendant, and with pre- 
judice to the plaintiff, and pursuant to said stipulation an order was entered 
by the court that the case be dismissed as to the contractors. There was a verdict 
against the city for $2,500 on which a judgment was entered. It is agreed that 
in reaching its verdict the jury was instructed to, and did, take into consideration 
the payment made by the indemnity company to the contractors; and was also in- 
structed that if they found that the city knew that the blasting of rock by the 
use of high explosives would be necessary, and if they further found that such 
blasting was inherently dangerous to persons who might be within reasonable vi- 
cinity thereof, and that the contractors negligently failed to take precautions to 
prevent injuries to such persons from said blasting, and as a result of said blast- 
ing and the failure of said contractors to take such precautions the plaintiff was 
injured, then the plaintiff was entitled to recover against the city. It is further 
agreed that prior to the date of said judgment the work under said contract had 
been completed by the contractors and that at said date the contractors were hope- 
lessly insolvent; that at the time the work was completed the city had in its hands 
approximately $13,800 representing the retained percentages earned by the con- 
tractors, but that they owed to various persons approximately $16,000 for labor 
and materials; that the city deducted from said retained percentages the amount 
of said judgment, after which it turned over to the Fidelity & Deposit Company 
of Maryland, surety on the contract bond of the contractors, the balance thereof 
remaining in its hands; that the amount so received by the Fidelity & Deposit 
Company was paid out by it in satisfaction of the claims for labor and material 
furnished the contractors, for which claims the said company was liable under its 
bonds, and in addition thereto the said company paid out of its own funds the sum 
of $6,500 for the balance of said claims; that the judgment against the city .was 
thereafter paid by it with the money deducted by it from the retained aap om 
due said contractors; that in consideration of the payment of said bills by the Fi- 
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delity & Deposit Company and of the indebtedness thereby created, the contractors 
assigned to said company any and all sums of money due or owing to them and 
all claims, demands, and causes of action of any kind whatsoever which they had 
or might have against the New York Indemnity Company for or by reason of the 
payment of said judgment against the city as a result of said accident; that by 
the law of Missouri defendants in a judgment founded on an action for the re- 
dress of a private wrong are subject to contribution, and all other consequences of 
such judgment, in the same manner and to the same extent as defendants in a 
judgment, in an action founded on contract; and that under the law of said state 
all persons having a claim or cause of action against two or more joint tort- 
feasors may compound, settle with, and discharge any one or more of said joint 
tort-feasors for such sum as such persons may see fit, and to release him or 
them from all further liability to such person or persons for such tort or wrong 
without impairing the right of such person or persons to demand and collect the 
balance of said claim or cause of action from the other joint tort-feasors against 
whom such person or persons has such claim or cause of action, and not so 
released. 

The above-narrated facts were stipulated in a suit by the appellee as assignee 
of the contractors against the appellant, and on them the case was tried in the su- 
perior court of Baltimore city by the judge of that court sitting without a jur 
and a verdict rendered in favor of the plaintiff, on which a judgment was entered. 
This appeal is from that judgment. 

The only exception is to the ruling of the court on the prayers and special 
exceptions thereto, of which we need only consider defendant’s first prayer, which 
was a demurrer to the evidence. Appellee contends: 

(1) That the contractor owed to the city the duty of protecting it against any 
act of negligence on their part, and that this duty was a liability imposed by law. 

(2) That the payment by the city out of the funds in its hands earned by the 
contractors was in exercise of a legal right to protection and not pursuant to a 
right given under the contract. 

(3) That the contractors sustained a loss, as defined in the policy, and the 
plaintiff as their assignee is entitled to recover thereon. 

Appellant’s contentions are: 

(1) That “liability imposed by law” means a liability imposed and evidenced 
by a final judgment. 

(2) That the assured sustained no loss. 


The learned trial judge found, among other things, that the deduction by 
the city was made in the exercise of a clear legal right of reimbursement and was 
under the circumstances of this case an adjudication of the contractors’ liability, 
and that the result was a loss by reason of a liability imposed by law; that, while 
generally speaking a judgment against the insured is necessary to enable him to 
recover against the insurer, “it is perfectly clear that the insurer is complaining 
of a state of facts for which it alone is responsible. Having been properly in the 
case and having the opportunity for its day in court, it withdrew voluntarily from 
the forum which would adjudicate its liability. It had insured against the full 
consequences of the accident, and it knew that it had not made settlement of the 
contractors’ entire liability. Its abandonment of the case under the circumstances 
created the situation of which it now complains. Under these circumstances a 
judgment against the insured should not be considered necessary.” 


We are unable to accede to this view. This is an action at law, and the ap- 
pellant is urging its right to have its contract with the assured interpreted in ac- 
cordance with the meaning of the language employed. On the facts in this record 
it would be difficult if not impossible to determine, even if it were proper to make 
the attempt, whether the assured were in a position, after they were discharged as 
defendants, to intervene in the trial of the case between the claimant and the city. 
It was held in Taylor v. Walsh, 193 Mo. App. 516, 186 S. W. 527, that where the 
work of blasting for a sewer was necessarily or intrinsically dangerous, the city 
was liable, although the work was performed by an independent contractor in a 
proper manner. There is nothing in the record to show that appellant or the as- 
sured knew, at the time the assured were dismissed, that the claim against the city 
was based on the negligence of the assured, or that they were invited to participate 
in the city’s defense. The assured, indeed, could not have done so except with 
the assent of the appellant, without violating the terms of their policy. The ap- 
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pellant owed no duty to the city. The idea running through the entire policy is 
that no claim may be voluntarily paid or liability assumed by the insured, and it 
is oe only with the conclusion we have reached. 

1] The liability of the contractors to the city was not fixed by the recovery 
of a judgment against the city. The case of Chesapeake & O. Canal Co. v. Co. 
Commrs. 57 Md. 201, 40 Am. Rep. 430, is clearly distinguishable on its facts. 

It is not necessary to decide whether in re cases a judgment against the as- 
sured is as af to create a liability imposed by law, but the expression in Poe 
et al., Receivers, v. Philadelphia Casualty Co., 118 Md. 347, 354, 84 A. 476, 478, 
is significant. It on there said in an opinion by Judge Pearce: “In tracing the 
history of these policies it will be found the earlier ones were so worded as to 
insure employers against liability incurred to their employees for death or injuries 
resulting from the employer’s negligence; and the courts humanely and rationally 
held that liability was fixed by the rendition of a final judgment. * * *” This 
statement was quoted with approval in an opinion by Chief Judge Boyd in London 
& — Indemnity Co. v. Cosgriff, 144 Md. 660, 673, 125 A. 529. 

In Creem vy. Fidelity & Casualty Co., 141 App. Div. 493, 126 N. Y .S. 555, 
559, one of the cases relied on by appellee, the court said in reference to a pro- 
vision substantially the same as one appearing in the policy here under consider- 
ation: “But the fair import of the contract is that the assured could not call upon 
the defendant to pay the stipulated amount of indemnity for a loss until that loss 
had actually been sustained as the result of * * * a judgment against the assured.” 
In Kibler v. Maryland Casualty Co., 74 Wash. 159, 132 P. 878, another case strong- 
ly relied on by appellee, there was a judgment against the contractor in a suit be- 
tween him and the city. See also Sutherland v. Fidelity & Casualty Co., 103 Wash. 
583, 175 P. 187. 

The American Casualty Insurance Company’s Case, 82 Md. 535, 34 A. 778, 38 
L. R. A. 97, cited by appellee is not in point. There the court was dealing with 
the funds of a bankrupt company and the question was as to their distribution. 
The effect of that decision was that oe against whom there were claims 
covered by the policies could not be excluded from participating in the fund for 
distribution merely because judgments had not been obtained against them by the 
claimants before the insolvency occurred. The question was as to the value of the 
policies. By reason of its insolvency the company failed in its contract to settle 
or defend against these claims, and in valuing the policies it became necessary to 
determine the validity and the amount of the claims. 

{2] Our conclusion is that there was no evidence of any liability imposed by 
law upon the assured, and as the existence of such liability was a condition pre- 
cedent to any right of recovery there was error in refusing defendant’s first prayer. 

This makes it unnecessary to discuss the other points presented and ably argued 


by counsel on both sides. Judgment reversed without a new trial, with costs to 
appellant. 





































FIDELITY & oe eel CO. OF NEW YORK. 
oO 
Supreme Court of Michigan. April 7, 1930. 
230 Northwestern Reporter 181. 
1. INSURANCE—THEFT POLICY—RENEWAL—QUESTION FOR JURY. 
Whether insurance agent assured insured that theft policy was renewed by 
company held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 
4. INSURANCE—ASSIGNMENT OF CLAIM—CONSIDERATION—QUES- 
TION FOR JURY. 
Whether claim under theft insurance was assigned for valuable considera- 
tion before bankruptcy of insured authorizing insured to sue on policy on re- 
assignment held for jury. 


Insured assigned claim under theft insurance to son before bank- 
ruptcy. There was evidence that it was for a valid consideration. 
The claim was not listed as an asset of the bankrupt, and upon 
bankrupt’s discharge his son by assignment returned the chose in 
action. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 





RICE vy. 
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5. INSURANCE—PREMIUM—PAYMENT TO AGENT—AUTHORITY. 
Arrangement for insurer’s soliciting agent to pay renewal premium and re- 
ceive suit of clothes was void, absent showing of authority. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


10. INSURANCE—COM PUTATION—INSURANCE AWARD. 
Court could reserve computation of interest upon award in suit on theft 
policy and enter judgment on verdict with added interest at legal rate. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Circuit Court, Wayne County; Alfred J. Murphy, Judge. 

Action by Phillip Rice against Fidelity & Casualty Company of New York, 
a New York corporation. To review judgment for plaintiff, defendant brings 
error. 

Reversed and remanded. 

Argued before the Entire Bench, except McDonald, J. 

Bishop & Weaver, of Detroit, for appellant. 

Louis Starfield Cohane and Regene Freund Cohane, both of Detroit, for ap- 
pellee. 

Wiest, C. J. 

This is an action upon a claimed oral renewal of a $2,000 burglary insurance 
policy upon an open stock of merchandise. Plaintiff had recovery, and defend- 
ant reviews by writ of error. 

In January, 1921, and for many years previous thereto, plaintiff was a mer- 
chant tailor with an establishment on Woodward avenue in the city of Detroit. 
For the year ending January 29, 1921, he was insured in the sum of $2,000, by 
defendant, against loss or damage to his merchandise occasioned by the felonious 
taking thereof from his place of business. Just before the expiration of the 
insurance, plaintiff added to his stock of merchandise, desired continued insur- 
ance protection and claims that defendant’s agents assured him that the policy 
was renewed for a year. February 7, 1921, plaintiff’s place of businesse was 
burglarized and much merchandise stolen. Defendant denies renewal of the 
policy. 

The assignments of error, as grouped in the brief for defendant, will be 
mentioned and considered as we proceed. 


[1-3] It is claimed there was no oral renewal of the insurance policy. James 
H. Gallagher was employed by defendant as a soliciting agent and paid a salary. 
Henry V. Upington, of Detroit, was defendant’s Michigan manager, authorized 
to issue policies of insurance and employ soliciting agents. Mr. Gallagher took 
up with plaintiff the matter of insuranze, and, as a condition of reinsurance re- 
quired the placing of bars and screens over the windows and door at the rear 
of the place of business. The bars and screens were installed by plaintiff and 
inspected and improved by another agent of the defendant. Thereafter, plain- 
tiff claims, Mr. Gallagher assured him that the policy had been renewed by the 
company. This was denied by Mr. Gallagher and presented a question of fact 
for the jury. Defendant claims that, if the claimed assurance was given by 
Mr. Gallagher, it was not binding upon the company, because he was not author- 
ized to make contracts of insurance coverage. Plaintiff also claims that he 
telephoned the defendant’s Detroit office, asked for, talked with, and was as- 
sured by a person who said he was Mr. Upington, that the policy had been 
renewed and would be delivered. This was denied by Mr. Upington. The legal 
point that Mr. Gallagher had no authority to bind the company is of little mo- 
ment if Mr. Upington ratified his acts by way of assuring plaintiff that the in- 
surance had been renewed. Plaintiff was not familiar with Mr. Upington’s voice, 
and this fact presents’ the question of whether plaintiff’s testimony relative to 
the telephone converation had probative value. The call for Mr. Upington at 
his business telephone number, together with the claimed relevant reply to the 
inquiry of whether the insurance had been renewed and the assurance received, 
furnished prima facie proof of identity of Mr. Upington. Theisen v. Detroit 
Taxicab & Transfer Co., 200 Mich. 136, 166 N. W. 901, L. R. A. 1918D, 715; 
Rotter v. Detroit United Ry., 217 Mich. 686, 187 N. W. 271; People v. Thompson, 
231 Mich. 256, 203 N. W. 863; Van Riper v. United States (C. C. A.) 13 F.(2d) 
961, 968. Of course, such prima facie proof was open to rebuttal, and, if met 












216 The Insurance Law Journal, Vol. 75 [July, 1930 


by evidence accepted as credible by the jury, the evidence controlled. If the 
jury found that the claimed assurance was given by Mr. Upington, who was 
confessedly vested with authority, then the statements of Mr. Gallagher have 
importance in connection with the assurance given by Mr. Upington in accord 
therewith. 

[4] Plaintiff, by assignment, turned his chose in action against defendant 
over to his son, went through bankruptcy without listing the claim as an asset, 
and, upon his discharge in bankruptcy, his son, by assignment, returned the chose 
in action, and defendant insists that plaintiff has no interest in the subject- 
matter of this suit. 

The court advised the jury that the chose in action passed to plaintiff's 
creditors under the bankruptcy law, unless the assignment to the son was for a 
valuable consideration and without intent to defraud creditors. 

There was also evidence of a greater consideration than the $50 mentioned 
— circuit judge. The issue so submitted to the jury was all defendant could 
ask. 

[5] Plaintiff testified that Mr. Gallagher, defendant’s soliciting agent, agreed 
to pay the renewal premium to the company, and, when he should deliver the 
policy, he would have plaintiff measure him for a suit of clothes. This was denied 
by Mr. Gallagher. In view of this testimony, want of consideration for the 
renewal of the policy is claimed. If renewal of the policy was made, the pre- 
mium was due the company, and the claimed arrangement with the agent, in 
the absence of authority, was void, and the premium was payable to the com- 
pany. See Hurley v. Watson, 68 Mich. 531, 36 N. W. 726. 

[6, 7] June 16, 1921, Helen Oleson made an affidavit that, on February 3, 
1921, in plaintiff's place of business, “one Gallagher, describing himself as the 
duly authorized agent of the Fidelity & Casualty Company of New York, * * * 
told the said Phillip Rice that his policy of insurance with the said Fidelity & 
Casualty Company of New York was renewed and that should anything happen 
between the said date of February 3, 1921, and the date the renewal certifiates 
from said company arrived in Detroit everything would be taken care of.” 
Helen Oleson was a witness in behalf of plaintiff at the trial, eight years later, 
and was unable to recall any such converation, and the affidavit did not serve to 
— her memory. The court over objection, admitted the affidavit in evi- 

ence. 

This court has held that a memorandum made by a witness, at the time, if 
the witness has no present remembrance, and his recollection is not refreshed 
by his own memorandum, may, if the witness testifies it was true when made, 
be admitted in evidence. Fisher v. Kyle, 27 Mich. 454; Spalding v. Lowe, 56 
Mich. 366, 23 N. W. 46; Koehler v. Abey, 168 Mich. 113, 133 N. W. 923. 

The question presented by this record is not solved by the mentioned hold- 
ings, for here there was no memorandum made by the witness at or near the 
time of the alleged conversation, but an affidavit, prepared four months later 
by an attorney representing plaintiff. The affidavit was at the most a reduction 
of the relation of a conversation into special form by an attorney for plaintiff. 
It is a common practice to obtain signed statements or affidavits from persons 
present at an accident. Such statements and affidavits cannot be received as 
substantive evidence in case a signer, when called as a witness, testifies to no 


remembrance of the accident, even though he avers the truth of his former 
statement or affidavit. 


In O’Neale v. Walton, 1 Rich. (S. C.) 234, the court recognized the modern 
rule, sanctioned by our decisions, but pointed out reasons why the ruling in 
the case at bar cannot be countenanced. In that case the parties had a conver- 
sation in the presence of three other persons. About two weeks later plaintiff 
therein drew, or had drawn up, a paper containing what he alleged embraced the 
terms of the contract, as expressed and acknowledged in their previous conver- 
sation. This paper was presented to and signed by the three persons present at 
the conversation for the purpose of preserving the evidence of the conversation. 

“On the trial of the case, they were called as witnesses, and the paper was 
presented to them, for the purpose of exciting their recollection of the facts 
contained in it.” 


The witnesses said: “* * * That independently of the paper itself, they had 
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no distinct recollection of the facts which it contained. * * * the paper did not 
go to the jury as evidence per se, its contents were transmitted through the 
medium of the witnesses’ testimony.” 

We quote from the opinion: “The general remark by law writers is, that 
the writing must have been made at the time of the fact in question, or recently 
afterwards. Perhaps no general rule can be laid down; but this much may 
be said, that the paper should contain not only what the writer was conscious 
of at the time the matter was noted, but should be one emanating from the 
witness himself, or made out under his immedate direction and of his own free 
will and accord. Where a witness had herself noted down the transactions from 
time to time as they occurred, but had requested the plaintiff’s solicitor to digest 
her notes into the form of a deposition, which she had afterwards revised, cor- 
rected and transcribed, Lord Chancellor Hardwick suppressed the deposition, 
with strong expressions of indignation. The language of the Lord Chan. may 
not be uninstructive as to the principle we have under consideration. The case 
is quoted in 3d T. R. 753: ‘Should the court connive at such proceedings as these, 
depositions would be really no better than affidavits. To be sure, he con- 
tinued to say, ‘a man may use papers at law in some cases, but I have known 
some judges (and I think I adhered chiefly to that rule myself) let them use 
only papers drawn up as the facts happened, and all other papers’ I have bid 
them put in their pockets; and if any had been offered which had been drawn 
up by an attorney, I should have reprimanded him severely.’ Prof. Greenleaf 
quotes with approbation the law on this subject, as it is understood to exist in 
Scotland. The rule in the courts of that country is, that notes or memoranda, 
made up by the witness at the moment, or recently after the fact, may be looked 
to in order to refresh the memory; but if they were made up at the distance 
of weeks or months thereafter, and still more, if done at the recommendation 
of one of the parties, they are not admissible. Under this view of the law 
vindicating itself by its good sense and caution, the paper whose character we 
are now considering could not have been presented to the witnesses, even for 
the purpose of refreshing their memory—much less to suffer its contents to go 
indirectly to the jury. It was drawn up weeks after the transaction it pur- 
ports to set forth, and was drawn up, too, by one of the parties to the suit; 
and if not in view of his lis amota, it was to perpetuate evidence obtained ex 
parte, and for his own benefit. It was obtaining, by a prepared and leading 
examination, the statement of unsuspecting witnesses. I will not, now, go so 
far as to say, that the paper was not properly allowed to be used, for the pur- 
pose of reviving, in the minds of the witnesses, the facts contained in the paper. 
There seems to have been no objection made to it on that score. The objection 
is, that the witnesses were allowed to testify to a conversation, from a memo- 
randum made by the plaintiff several weeks after the conversation; although 
the witnesses could not recollect the facts stated in the paper, after referring 
to it. The conclusion of the witnesses, as to the truth of the paper, not verified 
by their memory at the time of the trial, went to the jury. And it is con- 
tended that this could be done, on the authority of the State v. Rawls [2 Nott & 
McC. 331]. ‘That case goes thus far, to allow the writing itself to go to the 
jury, in all cases where it is made by the witness, at the time of the fact, for 
the purpose of preserving the memory of it—although at the time of testifying 
he can recollect nothing further than that he accurately reduced the whole trans- 
action to writing. The principle thus stated, with all its guards fairly “main- 
tained, is certainly unobjectionable. It has been adopted and approved by many 
eminent jurists in the United States. These are the guards against abusing the 
application of the principle in the case referred to. The facts must be noted 
at the time they are occurring, by a witness acting under the self-direction of 
his own mind, and for the purpose of perpetuating evidence. But where facts 
are noted by a party interested, and then suggested to witnesses, at the distance 
of weeks after they have transpired, what security would there be under the 
operation of such a practice? All the advantages of a cross-examination would 
be taken away, while all the mischief of leading questions would be introduced. 
All that an evasive or false witness would have to do, when he was under the 
ordeal of a cross-examination, would be to take refuge in his paper. And a 
witness of criminal facility would find his instructions in a paper of a friend, 
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having all the characteristics of a leading examination. It is by no means cer- 
tain that the witnesses before the court would have subscribed the paper pre- 
pared for them, if they had been subjected to the influence of an adversary ex- 
amination; they certified what they did not think at the time would be used as 
evidence at all. Certificates of the kind are given with too much facility, and 
when given, they sometimes control the conscience of witnesses, under the in- 
fluence of pride of opinion, or from some fear that a different statement might 
affect their veracity. * * * Those who make their own statements, for the 
purpose of preserving and maintaining truth, may be trusted under the influences 
of their own conscience; but when third persons, and those who are interested, 
prepare the memorial, suspicion will assail, and justice should repudiate it.” 

The admission of the affidavit as substantive evidence was error. 

[8] Counsel for plaintiff contend that, if the admission of the affidavit was 
error, the error was harmless, because several other witnesses gave the same 
testimony from memory. 

There was a sharp-drawn question of fact upon this, and the affidavit, made 
four months after the alleged conversation, was well calculated to outweigh the 
testimony of memory witnesses eight years after the event. The admission of 
the affidavit constituted reversible error. 

[9] The deposition of John Kimpe was taken on behalf of plaintiff about 
a year after the alleged conversation between Gallagher and Rice. Kimpe was 
present at the trial and was called as a witness for plaintiff. Upon his claim 
of inability to remember any conversation, the court permitted plaintiff to in- 
troduce his deposition. The court was in error. The deposition should not have 
been admitted as substantive evidence. 

Plaintiff claimed loss far in excess of the insurance, and the jury awarded 
the amount of the insurance. The verdict is not without supporting evidence. 

[10] There was no reversible error in the court reserving computation of 
interest upon the award and in entering judgment on the verdict with added 
interest at the legal rate. 

For the errors mentioned the judgment is reversed, and a new trial granted, 
with costs to defendant. 

Butzel, Clark, Potter, Sharpe, North, and Fead, JJ., concur. 


LONDON & LANCASHIRE INDEMNITY CO. v. INDIANA JOBBING & 
MERCANTILE CO. 
No. 13901. 
Appellate Court of Indiana, in Bane. April 22, 1930. 
171 Northeastern Reporter 219. 
1. INSURANCE—BURGLARY POLICY—AMBIGUITIES—CONSTRUCTION 
—INSURED’S FAVOR. 
Burglary policy held ambiguous, requiring that doubt as to insurer’s liability 
for loss of valuables from safe be resolved in insured’s favor. 
The policy was ambiguous, in that it was not clearly stated that 
policy did not cover loss occasioned by felonious entry into ‘safe if 
any door or compartment thereof shall have been opened by use of 
a key or by manipulation of a combination lock, and that to such 
provision there is no exception. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. ee POLICY—CONSTRUCTION—THEFT FROM 


Burglary policy held to cover theft of valuables from safe, where outer door 
thereof was opened by manipulation and inner door was forced. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
Appeal from Superior Court, Marion County; Byron K. Elliott, Judge. 
Action by the Indiana Jobbing & Mercantile Company against the London 


& Lancashire Indemnity Company. Judgment for plaintiff, and the defendant 
appeals. 


Affirmed. 
Rocap & McShane of Indianapolis, for appellant. 


Cas.) London & Lancashire Indem,.Co. v. Ind. Jobbing & Merc. Co. (219 


Karabell, Lipman & Powell, of Indianapolis, for appellee. 

Remy, C. J. 

Action on a burglary insurance policy to recover for loss of money and 
securities alleged to have been feloniously taken from a steel safe. Complaint 
in two paragraphs; the first alleges that the felonious entry into the safe had 
been made by manipulating the combination lock on the outer door, a break- 
ing of the inner doors by force and violence, and abstracting the property from 
the interior compartment; second paragraph is not materially different from the 
first. A demurrer to each paragraph was overruled. In addition to a denial, 
the company filed four affirmative paragraphs of answer. The defense pleaded 
in each affirmance answer is that under the terms of the policy there can be 
no recovery, for the reason that, at the time the property was taken, the outer 
door of the safe was opened by manipulating the lock combination. Answers 
were not tested by demurrers. ‘Trial resulted in a verdict and judgment for 
appellee. The rulings of the court on the demurrers to the complaint, and in 
denying motion for new trial are assigned as error in this court. 

[1, 2] The material facts are not in controversy, and the sole question pre- 
sented by this appeal, the same being raised by the demurrers to the complaint 
and motion for a new trial, is whether under the terms of the policy the com- 
pany is liable. The question will involve a construction of the policy. 

It appears from the evidence that the safe alleged to have been burglarized 
had an outside door with a combination lock; and an inside door locked with 
a key, back of which was the compartment, also locked by means of a key, from 
which compartment the property was taken; that, at the time of the alleged 
burglary, the outside door was opened by manipulating the combination; that 
there were no signs of violence or force on the outside door; that the first inner 
door had been opened by force, as had been the door leading to the compart- 
ment which contained the property taken; and that visible marks caused by 
the forced entry were upon the inside doors. The policy contained a provision 
designated as “Indemnity Paragraph 1” as follows: “To indemnify the assured 
for all loss-by burglary, of such property from within that part of the safe or 
vault to which the insurance upon this policy applies, occasioned by * * * 
felonious entry into such safe or vault by actual force and violence, of which 
force and violence there shall be visible marks, * * * and while such safe 
or vault is duly closed and locked by at least one combination or time lock.” 
It is then provided that the insurance agreement is subject to thirteen certain 
conditions which are set out and designated by the letters of the alphabet from 
A to N, inclusive. Condition C provides that “the company shall not be liable 
(unless insurance is specifically provided in sections (b) or (d) of Item 8 of 
the declarations) for loss of property within any safe containing a chest or com- 
partment of any description, unless both the safe and the chest or compartment 
shall have been entered in the manner specified in Indemnity Paragraph 1.” 
It is provided by condition D, among other things, that “the company shall not 
be liable for loss or damage * * * effected by opening any vault, safe or 
chest by the use of a key or by manipulation of any lock.” The “declarations” 
referred to in condition C are eighteen in number, entitled as “items,” and are 
numbered from item 1 to item 18, inclusive. Item 8 of the declarations contains 
six subsections designated by the letters from (a) to (f), inclusive; and sub- 
sections (a) and (b) of item 8 are as follows: “(a) The insurance granted by 
this policy * * * shall apply specifically as follows: (b) On money and se- 
curities in safe No. 1, outside or inside of any chest or compartment therein, 
$1,000.” Other provisions of the policy are not in controversy, and need not 
be set out in this opinion. It may be said, however, that the policy which covers 
more than fourteen printed pages of appellant’s brief is unduly long and com- 
plicated, and well calculated to breed litigation for the company. It is sug- 
gested by appellant in its brief that it is a “standard mercantile safe burglary 
policy,” in general use. If so, it is a poor standard. It appears to have been 
prepared from the standpoint of the insurance solicitor rather than the executives 
of the company. 


It is the contention of appellant that the above provisions of the policy are 


free from ambiguity, and clearly show that, for loss to be covered by the policy, 
visible marks of force must appear on the outer as well as the inner door, and that 
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both the outer door and the compartment which contained the property must 
have been entered by force, and no door of the safe must not have been opened 
by manipulation of the lock or by the use of key; and that, since it was averred 
in the complaint and established by the evidence that the outer door of the safe 
was opened by manipulation of the lock combination, there can be no recovery. 
It must be conceded that, if, as claimed by appellant, the provisions of the policy 
above stated are free from ambiguity, and clearly bear the interpretation con- 
tended for, the contention of appellant must be sustained and the judgment re- 
versed. Let us examine the provisions in question. 

It is to be observed that indemnity paragraph 1 provides that the insured 
is indemnified for loss by burglary occasioned by a felonious entry into the 
safe by force, of which there shall be visible marks on the safe. Clearly, it 
this were the only provision of the policy to be considered, no one would con- 
tend that recovery on the policy would be limited to those cases where both the 
outer and inner doors were opened by force, as evidenced by. marks on the safe. 
Two pages further on in the policy, as same is printed in appellant’s brief, we 
find conditions C and D. It is provided by condition D, among other things, 
that the company shall not be liable for loss “effected” by opening the door of 
the safe by “use of a key or by manipulation of any lock.” Can it be said that 
this provision makes clear that there can be no recovery if one of the doors had 
been opened by a key or by lock manipulation? The word “effected” means 
“accomplished,” and is so defined. In the case at bar, the burglary was not 
accomplished when the outer door was opened by manipulating the combination; 
it was only partially accomplished; the burglary was not accomplished or ef- 
fected until the outer door was opened by manipulating the combination and 
both the inner doors were forced. But what is the effect of condition C, which, 
when read in connection with indemnity paragraph 1, provides that there can 
be no recovery on the policy unless both the outer and inner doors were opened 
by force and violence, as evidenced by visible marks upon the safe? We see 
at once that condition C has its exception, for the provision is that the company 
shall not be liable, “unless insurance is specifically provded in section (b) * * * 
of the declaration.” To get the meaning of this exception, it is necessary to turn 
to the last general division of the policy which is six pages further on in ap- 
pellant’s brief, where we find section (b) of item 8 of the declarations, by which 
it is stipulated that “the insurance granted” by the policy “shall apply specifi- 
cally” to money and securities in the safe, “outside or inside of any chest or 
compartment therein, $1,000.” When section (b) of item 8 and condition C are 
read together, how are they to be interpreted? Does the company agree to 
insure the money and securities inside the safe compartment for $1,000, pro- 
vided that, in case of burglary, the outside and inside doors are both forced as 
shown by visible marks? Or does the company mean to say that condition C 
applies, unless the insurance is specifically provided in section (b) of item 8 of the 
declarations? It is unnecessary for this court to determine from the complicated 
language just what the company actually intended. It is sufficient that we con- 
clude, as we do, that the language in regard to the question under considera- 
tion is ambiguous. It need not have been so. By a few words added to what 
the company has termed “Indemnity Paragraph 1,” it could have been stated that 
the policy does not cover loss occasioned by felonious entry into the safe if any 
door or compartment thereof shall have been opened by use of a key or by 
manipulation of a combination lock, and that to such provision there is no ex- 
ception. 

The language of the policy being ambiguous, the doubt must be resolved in 
favor of the insured, and the judgment affirmed. 


GEORGIA CASUALTY CO. v. ALDEN MILLS. 
No. 28566. 
Supreme Court of Mississippi, Division B. March 31, 1930. 
127 Southern Reporter 555. 
Syllabus by the Court. 


1. INSURANCE—INDEMNITY INSURANCE—ACCIDENTAL INJURIES— 
ASSAULT. 


One assaulted by insured’s employees sustained “accidental injury” within 
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policy indemnifyng employer against loss from claims for injuries accidentally 
rece An injury is “accidental” if the injury comes to the injured party 
through external force, not of his choice or provocation. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE—VALIDITY—INDEMNITY INSURANCE—ILLEGAL ACTS 
OF EMPLOYEES. 
Policy was not void because its effect was to indemnify insured against 
consequences of illegal acts of employees in assaulting another. 
(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Appeal from Circuit Court, Lauderdale County; J. D. Fatheree, Judge. 

Action by the Alden Mills against the Georgia Casualty Company. From 
a judgment for plaintiff, defendant appeals. 

firmed. 

Amis, Dunn & Snow, of Meridian, for appellant. 

Bozeman & Cameron, of Meridian, for appellee. 

Butler & Snow, of Jackson, amicus curiz. 

ANDERSON, J. 

This is an appeal from the circuit court of Lauderdale county, from a 
judgment in favor of appellee, the Alden Mills, and against appellant, the Georgia 
Casualty Company, the amount of the judgment being $1,366.60, and 6 per cent. 
interest thereon from August 24, 1928. 

Appellee’s declaration was in two counts: The first count was based on 
what is commonly known as an employer’s indemnity policy of insurance. By 
its terms, appellant undertook to indemnify the appellee, a hosiery mill against 
loss arising or resulting from claims upon the appellee for damages on account 
of bodily injuries accidentally suffered by any employees of appellee during the 
life of the policy, including death resulting therefrom, by reason of the opera- 
tion of said business; and to defend any suits brought by employees to recover 
for such injuries. The second count of the declaration was based on what is 
commonly known as a public liability indemnity insurance policy, by the terms 
of which policy appellant undertook to indemnify appellee against loss arising 
or resulting from claims upon appellee for damages on account of bodily in- 
juries accidentally suffered during the life of the policy, including death there- 
from, of any person or persons not employed by appellee, by reason of the 
operation of its hosiery mill, while within or upon appellant’s premises, or upon 
the sidewalks, or any other place immediately adjacent thereto, provided such 
injury had been caused by reason of the business operations of such hosiery 
mill; and to defend and pay the cost of any suit against appellee growing out 
of such injury. 

The declaration alleged that Joe Pendergraft had previously brought suit 
against appellee in the circuit court of Lauderdale county to recover damages 
from appellee for an assault and battery committed on him by two of appellee’s 
foremen; and that upon trial of the suit a judgment was rendered in favor of 
Pendergraft in the sum of $697.20; that appellee paid the sum of $525 attorney’s 
fee for defending that suit; that he paid $23 premium on an appeal bond re- 
quired in appealing the case to the Supreme Court; and $324.40 for witness 
fees and expenses incident to the trial—the whole aggregating $1,674.10. 

Attached to the declaration, as an exhibit thereto, was the declaration in 
the Pendergraft Case, the judgment in that case was affirmed by the Supreme 
Court. Alden Mills v. Pendergraft, 149 Miss. 595, 115 So. 713. To the declaration 
appellant pleaded the general issue, and gave notice thereunder that on the 
trial of the case it would introduce evidence to prove that the injuries received 
by Pendergraft, for which he had sued and recovered judgment against appellee, 
were caused proximately and solely by a willful, malicious, and unlawful as- 
sault and battery by appellee, through its officers and agents, on the person of 
Pendergraft, and that appellant did not, by either of the policies of msurance 
sued on, undertake in any degree to indemnify appellee for any loss or expense 
it should sustain by reason of its said malicious and unlawful assault and battery; 
and that appellant would introduce evidence to prove that appellee’s day and 
night foreman, in making the assault and battery upon Pendergraft, thereby in- 
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flicting the injury for which he sued and recovered judgment against the ap- 
pellee, were not engaged in the legitimate business regularly conducted by ap- 
pellee, as set out and described in the policies of insurance sued on—that such 
assault and battery were not made, and the consequent injury to Pendergraft 
was not caused by the operation of appellee’s hosiery mill as provided in the 
contracts of insurance. The cause was tried on agreed facts, as follows: 

“1. The plaintiff, Alden Mills, is a corporation organized under the laws 
of the state of Louisiana, and was on and before the 8th day of October 1926, 
engaged in the operation of hosiery mills, including yarn manufacturing in Meri- 
dian, Lauderdale county, Mississippi. 

“2. The defendant, Georgia Casualty Company, is a corporation organized 
under the laws of the state of Georgia, and was on and before the 31st day of May 
1926, engaged in the business of issuing indemnity insurance, and on said date 
issued and delivered to the plaintiff, Alden Mills, policies or contracts of insur- 
ance, copies of which are attached hereto and that said policies or contracts 
were in force on the 8th day of October 1926, and during the entire month of 
October 1926. 

“3. That suit was brought in the Circuit Court of Lauderdale county Missis- 
sippi, by Joe Pendergraft as alleged in the declaration against the Alden Mills, 
and that the notice of the filing of said suit was duly given by the plaintiff 
herein to the defendants, Georgia Casualty Company. And that the defendant, 
Georgia Casualty Company, refused to defend the suit, contending that the in- 
juries complained of by Pendergraft were not such as were covered by the terms 
of the policies or contracts of indemnity issued by the defendant and held by 
the plaintiff, as set forth in letter to Alden Mills dated December lst, 1926, at- 
tached hereto. Thereupon the Alden Mills employed counsel and defended the 
suit. The trial of the case resulted in a judgment being rendered by said court 
in favor of Pendergraft against the Alden Mills, on April 9, 1927, for $630.00 and 
the costs of suit amounting to $173.35, the Alden Mills appealed from the judg- 
ment of the Circuit Court to the Supreme Court, and the judgment was affirmed, 
and that the damages and interest accruing on the judgment amounted to $77.20, 
and the court costs of the appeal amounted to $148.05, and premium on ap- 
peal bond $13.00. That the Alden Mills paid all of said items and in addition 
thereto paid attorneys’ fees for defending said suit, amounting to $325.00. It 
is agreed that the amount paid attorneys was reasonable. It is further under- 
stood that this agreement shall not prejudice the right of the Alden Mills to 
prove any other items of loss or damage, if any. 

“4. That the damages on account of bodily injuries forming the basis of 
said suit were suffered by the said Joe Pendergraft while within and upon the 
premises described in the Schedules contained in said policies; and that the said 
Joe Pendergraft was a person whose compensation was, at the time of such 
damages and injuries, included in the estimated compensation set forth in said 
Schedules in Policy #EL 6726, that the said damages and injuries sustained and 
claimed by said Joe Pendergraft were caused by persons whose compensation 
was included at said time in the estimated compensation set forth in said Schedules 
in policy #PL 5089; and that the said Alden Mills is not precluded or estopped 
from maintaining this suit by reason of any of the conditions or exceptions set 
forth in conditions A through M inclusive of said policy #EL, 6726 and con- 
ditions A through L, inclusive of said policy #PL 5089. 

“5: That the Supreme Court of Mississippi entered a final judgment in said 
suit affirming the judgment of the Circuit Court of Lauderdale county, Mississippi, 
and awarding said Joe Pendergraft the amounts by way of judgment, costs, 
damages, etc., as set forth in paragraph number 3 supra, which were paid by 
plaintiff. 

“6. Either party to the suit may introduce, as evidence, any part of the record 
and proceedings, including the transcript of the testimony of witnesses, in the 
suit styled Joe Pendergraft v. Alden Mills, No. 1707 of the files of the Circuit 
Court of Lauderdale County, which is the cause hereinbefore referred to. 

“7. That the parties hereto do not waive any right of objection or exception, 
to any matters herein set out, but agree that subject to their competency, relev- 
ancy and materiality such facts may be considered as proven in the trial of the 
case, and that such parts, or all of the record, including the testimony of wit- 
nesses as transcribed, and may, subject to the objection, be introduced by either 
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party, and that in so doing the copy of the transcript of said proceedings on 
file in the office of the Circuit Clerk of said county may be used.” 

In pursuance to the above agreement by the parties, the entire record, in- 
cluding the evidence, in the case of Joe Pendergraft against appellee, was in- 
troduced in evidence. The court directed a verdict for appellee in the amount 
for which judgment was rendered, and refused appellant’s request for a directed 
verdict. 

The policies sued on cover “damages on account of bodily injuries accidentally 
suffered.” (Italics ours.) The gravamen of the Pendergraft suit was that Burt, 
one of appellee’s foremen, in the furtherance of appellee’s business, without any 
provocation on the part of Pendergraft, committed a willful and malicious assault 
on the latter. The evidence on behalf of the plaintiff tended to establish the 
facts charged, and the jury necessarily so found in their verdict. 

[1] Appellant contends that the assault on Pendergraft, having been will- 
fully and intentionally inflicted by appellee’s foreman, was not covered by the 
policies, because they provided indemnity only for “injuries accidentally suf- 
fered.” The question, therefore, is whether a person who has been assaulted 
and injured by another, without any provocation on his part, has suffered an 
accidental injury. There is a diversity of opinion on this question among the 
courts, but the great weight of authority, and we think the better reasoned 
cases, holds that injuries sustained by a person while defending himself from 
an unprovoked assault are within the terms of a policy insuring him against 
injury accidentally inflicted—that an injury inflicted on one who did not volun- 
tarily enter into the affray in which he was injured is an accident. Fidelity 
Co. v. Johnson, 72 Miss. 333, 17 So. 2, 3, 30 L. R. A. 206; Stephens v. Ry. Co., 
75 Miss. 84, 21 So. 710; Hutson v. Continental Casualty Co., 142 Miss. 388, 107 
So. 520; Holmes v. American, etc., Ins. Co., 142 Miss. 636, 107 So. 867; Provident, 
etc., Co. v. McWilliams, 146 Miss. 298, 112 So. 483; Great Southern, etc., v. 
Campbell, 148 Miss. 173, 114 So. 262; 56 A. L. R. 681; 14 R. C. L. 1255. Fidelity 
Co. v. Johnson, supra, was a suit on an accident policy insuring against “bodily 
injuries sustained through external, violent, and accidental means.” The insured 
was hanged by a mob. It was contended that the hanging was an intentional 
injury, and therefore not an accidental injury. The court held against that con- 
tention, and, in discussing the question, used this language: 

“In these and all like cases in which death occurs by violent means, external 
to the man, and against or without intention or concurrence of will on the part 
of the man, death may probably be called an accident. * * * ‘An injury may 
be said objectively to be accidental, though subjectively it is not; and, if it oc- 
curs without the agency of the insured, it may logically be termed accidental, 
though it was brought about designedly by another person” * * * There is, 
upon authority, hardly room for controversy as to the rightfulness of the action 
of the court below in refusing to charge the jury. that death by hanging at the 
hands of a mob was not an accident.” 

Whether an injury is accidental, is to be determined from the standpoint 
of the person injured. If the injury comes to him through external force, not 
of his choice or provocation, then as to him the injury is accidental. 

The only cases referred to, holding to the contrary, are Briggs Hotel Co. 
v. Accident & Liability Ins. Co., Ltd., 213 Ill. App. 334 (Intermediate Appellate 
a? and Commonwealth Casualty Co. v. Headers, 118 Ohio, 429, 161 N. E. 

[2] Appellant contends, further, that if the policies involved, by their terms, 
cover Pendergraft’s injury, they are void, because their effect would be to fur- 
nish a motive to appellee, the insured, to violate the law. In other words, if the 
policies are construed so as to bring within their terms a willful, wanton, and 
unwarranted assault, they are violative of public policy and void; that such a 
contract would be an incentive to the insured to violate the law. To sustain 
that position appellant refers to numerous authorities which hold that the courts 
will not enforce a contract based on an immoral or illegal object. Appellant 
cited no authorities directly in point. 

In considering this question, it must be borne in mind that appellee did 
not itself commit the unlawful assault upon Pendergraft, although it was respon- 
sible therefor, because it was committed by its agent within the scope of his 
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authority. The Supreme Court, in its opinion in that case (Alden Mills y. Pen- 
dergraft, 149 Miss. 595, 115 So. 713, 714), used this language: 

“It does not appear that the appellant specifically authorized Goldman to 
employ violence in inducing the laborers to be content with their wages; never- 
theless, the appellant is liable for the use which the jury here found was 
made by him of violence for that purpose. If the act complained of was in 
furtherance of the master’s business, and within the course of the servant’s em- 
ployment, the master will be liable therefor, although it was in excess of the 
authority conferred by the master on the servant.” 

The evidence in that case showed that appellee had no part in the assault 
on Pendergraft; it neither authorized nor sanctioned it—it took place without 
appellee’s knowledge or consent. It was, therefore, an assault committed by an 
agent, and not participated in by the principal. The question is, Can a principal 
protect himself from such unlawful acts of his agent? The policies themselves 
are valid on their face. They do not expressly undertake to indemnify appellee 
against its own unlawful acts. It is true that a policy of insurance indemnifying 
the insured against damages because of the violation of the criminal laws is 
void. But, where a policy is legal on its face, and does not undertake to in- 
demnify the insured against the consequences of his own illegal acts, it is not 
void because its effect is to indemnify the insured against the consequences of 
the illegal or criminal acts of others, without participation on the part of the 
insured. 36 C. J. 1060 (Liability Insurance). In Waters v. Merchants’ Louis- 
ville Ins. Co., 11 Pet. 213, 221, 9 L. Ed. 691, the Supreme Court held that there 
was nothing unreasonable, unjust, or inconsistent with public policy in allowing 
an insured to insure himself against all losses from perils “not occasioned by his 
own personal fraud.” “One may lawfully insure another against the consequences 
of such acts (illegal acts) committed by servants and employees, if such acts 
are not directed by, or participated in, by the insured.” Taxicab Motor Co. v. 
Pacific Coast Casualty Co. of San Francisco, Cal., 73 Wash. 631, 132 P. 393. li 
this were not so, bonds taken to insure against the misappropriation or em- 
bezzlement of funds by employees generally would be void. 

In U. S. Fidelity & Guaranty Co. v. Bank, 150 Miss. 386, 116 So. 605, 608, 
it was contended that the insured participated in the defalcation of his agent, 
for which fraud recovery was sought. On this point, the court used this lan- 
guage: “The language of the bond contract is that selected by the company 
issuing it for a consideration. If ambiguous, it must be construed most strongly 
in favor of the one indemnified.” 

In Fireman’s Fund Ins. Co. v. Haley, 129 Miss. 525, 92 So. 635, 636, 23 A. L. R. 
1470, the court held that the indemnity policy there involved protected the in- 
sured even though he was violating the speed laws of the state at the time of 
the injury. The court said: “If the plaintiff were exceeding either the 30 mile 
or the 10 mile speed statute * * * and thereby violating both of these stat- 
utes, this would not prevent him from recovering upon this policy. There is 
no provision in the policy providing for non-liability in case at the time of an 
accident the insured is violating the speed laws of the state. Conithan v. Royal 
Ins. Co., 91 Miss. 386, 45 So. 361, 362, 18 L. R. A. (N. S.) 214, 124 Am. St. Rep. 
701, 15 Ann. Cas. 539, involved a fire insurance policy in which the indemnity 
was against destruction by fire. The insured ran a bawdy house, and the furni- 
ture was used in furtherance of that illegal inn. This court, in discussing the 
question, used this language: 

“In our judgment, the only question presented by this record is whether or 
not this contract of insurance is void, as against public policy, because placed 
upon property and household furniture used by the insured in a bawdy house. 
Was this contract in aid of an illegal and immoral business so directly as to 
make the contract void? * * * ‘If the direct purpose of the contract is to 
effect, advance, or encourage acts in violation of law, it is settled that the policy 
is void. But it is equally well settled that a mere illegal use made of the premises, 
there being no provision of the policy applicable, and no design by means of 
insurance to promote an unlawful enterprise, does not affect the right of the 
insured to recover. * * * Where a contract of insurance is made in good 
faith and the premiums paid, and the purpose of the insurance is not to effect, 
advance, or encourage acts in violation of the law, the policy is not void. * * * 
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To defeat the action on the policy it is necessary to hold that the policy itself 
is an immoral contract, against public policy as tending to promote the business 
of maintaining a lewd house.” 

To the same effect is Aitna Ins. Co. v. Heidelberg, 112 Miss. 46, 72 So. 852, 
L. R. A. 1917B, 253. 

We are of opinion that there is no merit in appellant’s other contentions, and 
that they are not sufficiently serious to call for a discussion by the court. 

Affirmed. 

UNITED STATES FIDELITY & GUARANTY CO. v. YAZOO 
COOPERAGE CO. No. 28548. 
Supreme Court of Mississippi, Division A. April 7, 1930. 
127 Southern Reporter 579. 
Syllabus by the Court. 

INSURANCE—INDEMNITY INSURANCE—SUIT BY EMPLOYEE. 

Policy requiring insurer to defend suits by employees, though groundless, re- 
quired insurer to defend suit by one not employee suing as such. 

The clauses of insurance policy sued upon required insurer to defend 

“* * * any suit brought against assured to enforce a claim whether 

groundless or not, for damages on account of bodily injuries * * * 

alleged to have been suffered by any employee or employees of assured.” 

The declaration on which insured was sued alleged that one of its employees 

suffered a bodily injury for which law imposed liability on insured. The 

insurer contended in effect that policy obligated it only to defend claims 

brought against insured by one of its employees, for damages suffered 

by employee for injuries for which insured was responsible. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


Appeal from Circuit Court, Yazoo County; W. H. Potter, Judge. 

Action by the Yazoo Cooperage Company against the United States Fidelity & 
Guaranty Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

. Butler & Snow, of Jackson, and W. M. Hall, of Memphis, Tenn., for ap- 
pellant. 

Holmes & Holmes, of Yazoo City, for appellee. 

SmirTH, C. J. 

The appellee sued the appellant for a breach of an employer’s liability policy 
of insurance. The declaration alleges the issuance of the policy, which is made 
an exhibit thereto; that “suit was filed in the Circuit Court of Yazoo county, Mis- 
sissippi, by Aleitha Fields, and others, against the plaintiff herein, the Yazoo 
Cooperage Company, styled Aleitha Fields, et al., plaintiffs, vs. Yazoo Cooperage 
Company, defendant, and being cause No. 7596 on the docket of said court, and 
purporting to set forth a claim against the said Yazoo Cooperage Company, 
covered and indemnified by the said policy hereinbefore mentioned; that a copy 
of the declaration filed in said suit is hereby made Exhibit ‘P’ to this declaration, 
and is attached hereto and made a part hereof, the same as though fully set forth 
herein.” That the appellant was requested to defend this suit, but declined so to 
do, whereupon it was defended by the appellee, and resulted in a judgment denying 
the plaintiffs a recovery. That the appellee incurred certain expenses, including a 
lawver’s fee and court costs, in defending the suit, and prayed for a judgment 
against the appellant therefor. 

The policy provides: 

“United States Fidelity & Guaranty Company, Baltimore, Maryland * * * does 
hereby agree: 

“Insurance Provided” 


“(1I) To settle and/or defend in the manner hereinafter set forth, all claims 
resulting from the liability imposed upon the assured by law for damages on ac- 
count of bodily injuries, including death at any time resulting therefrom, acci- 
dentally suffered or alleged to have been suffered by any employe or employes of 
the assured. 


Cra) To defend in the name and on behalf of the assured, any suit brought 
against the assured to enforce a claim, whether groundless or not, for damages on 
account of bodily injuries, including death at any time, resulting therefrom, acci- 
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dentally suffered or alleged to have been suffered by any employe or employes of 
the assured.” 

The declaration filed by Aleitha Fields and others alleges, in substance, that 
Joe Fields, an employee of the Yazoo Cooperage Company, received a bodily in- 
jury, for which the cooperage company was responsible, resulting in his death, 
and prayed for damages therefor. 

The appellant, United States Fidelity & Guaranty Company, filed a plea in 
the case now at bar, denying liability, and alleging that “the decedent for whose in- 
juries and resulting death the suit styled ‘Aleitha Fields et al. vs. Yazoo Cooperage 
Company et al.,’ number 7596 on the docket of the Circuit Court of Yazoo county, 
Mississippi, was filed, was at the time of the injuries and death complained of in 
said declaration, Exhibit ‘B’ to plaintiff’s declaration herein, not an employe 
of the assured covered by said policy contract, to wit, the Yazoo Cooperage Com- 
pany, plaintiff therein, and, accordingly, said suit was not such a suit as defendant 
was obligated by the terms and conditions of said policy contract to defend, and al- 
though by the allegations of said declaration, Exhibit ‘B’ to plaintiff’s’ declaration 
herein, it was alleged that deceased, for whose injuries and death said suit was 
filed, was an employe of the assured at the time of such injuries and death, never- 
theless, such decedent was in truth and in fact not an employe of assured and such 
fact was at all times known to assured, and assured so advised this defendant 
before the filing of said suit in the Circuit Court of Yazoo county, Mississippi, and 
pleaded such fact in defense of said suit; and this the defendant is ready to verify.” 

A demurrer to this plea was sustained, and the appellant declining to plead fur- 
ther, judgment final was rendered against it for the amount sued for. 

The two clauses of the insurance policy hereinbefore set out, obligate the ap- 
pellant to defend “* * * any suit brought against the assured to enforce a claim, 
whether groundless or not, for damages on account of bodily injuries * * * al- 
leged to have been suffered by an employe or employes of the assured.” The 
declaration on which the appellee was sued alleges that one of its employees suf- 
fered a bodily injury for which the law imposed liability on the appellee, and 
therefore brings the case literally within the provisions of the policy. 

As we understand the appellant’s contention, it is, in effect, that the policy 
obligates it only to “settle and/or defend” claims brought against the appellee 
by one of its employees, or by some one authorized to make the claim for him, 
for damages suffered by the employee from an injury. for which the appellee was 
responsible. With this we cannot agree. That which the appellant, in plain and 
unambiguous language, promised by its policy to do, is to “settle and/or defend” 
all claims against the appellee for damages for bodily injuries for which the ap- 
pellee is liable, accidentally suffered, or alleged to have been suffered, by any em- 
ployee of the appellee. The two clauses of the policy should be read as if the 
words “suffered” and “or” were separated by a comma, and as if the words “suf- 
fered” and “by” were also separated by a comma; but without the commas it is 
clear that the words “by any employe or employes of the assured” qualify and 
limit the word “suffered,” and not the word “alleged.” 

According to the declaration filed by Aleitha Fields and others against the ap- 
pellant, the injuries for which damages were sought to be recovered appear to 
have been inflicted on a person of the class covered by the policy, and if that 
allegation had not been sustained by the proof, and the other elements of liability 
appeared therefrom, the appellant would have been obligated to pay any judgment 
recovered against fhe appellee. It was this character of suits that the appellee, 
by its policy, pledged itself to defend. 

The cases of United Waste Mfg. Co. v. Maryland Casualty Co., 85 Misc. Rep. 
539, 148 N. Y. S. 852, and Ocean Accident & Guarantee Corp. v. Washington Brick 
& Terra Cotta Co., 148 Va. 829, 139 S. E. 513, relied on by the appellant, seem 
not to be here in point; but if they are, we would not follow them. In the New 
York case the provision of the policy requiring the insurer to defend suits against 
the assured does not appear. The suit was brought for an injury to a person 
not covered by the policy of insurance, and it may be that that fact appeared from 
the declaration, which probably contained no allegation bringing the case within the 
terms of the policy. In the Virginia case the policy did not cover injuries to per- 
sons employed in violation of law. The Virginia Child Labor Law (Laws 1922, 
c. 489) prohibits employment of minors of certain ages. The employee injured 
was within the prohibited age, and the recovery sought by the declaration was 
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based solely upon this violation of the Child Labor Law. The declaration, there- 

fore, not only did not allege that the injured person was of the class covered by 

the poilcy, but it affirmatively anal therefrom that he was of a class not 

covered by the policy. Therefore the court could not have reached any other 

conclusion -— that the insurer was under no obligation to defend the suit. 
Affirmed. 


TEICH v. GLOBE INDEMNITY CO. 
No. 16778. 


Kansas City Court of Appeals. Missouri. Feb. 17, 1930. 
Rehearing Denied March 3, 1930. 
25 Southwestern Reporter (2d) 554. 


1. INSURANCE—ACCEPTANCE OF BURGLARY POLICY UNDER PRO- 
VISIONS THEREOF HELD TO CONSTITUTE AFFIRMATION OF ALL 
a CONTAINED THEREIN, WARRANTING THEIR 
TRUTH 


Under provision in burglary policy providing that by acceptance of policy 
assured makes statements contained in it and warrants them to be true, ac- 
ceptance of policy constitutes affirmation of all statements contained therein, 
warranting their truth. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 


3. INSURANCE—QUESTIONS REGARDING WHAT WARRANTIES WERE 
MADE BY INSURED HELD QUESTIONS FOR COURT AND NOT 
FOR JURY, WHERE BURGLARY POLICY WAS DELIVERED AND 
ACCEPTED, CONSTITUTING COMPLETED CONTRACT. 

Where burglary policy was delivered to and accepted by insured constituting 

a completed contract, questions regarding what warranties were made by insured 

were questions of interpretation and construction of policy to be dealt with 

by court, and not for jury, since policy must be accepted as repository of actual 
terms and conditions of agreement. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE—UNDER PROOF, CONCLUSIVELY SHOWING BREACH 
OF WARRANTY IN BURGLARY POLICY REGARDING CLAIM FOR 
PREVIOUS LOSS AND THAT NO INSURANCE HAD EVER BEEN 
DECLINED OR CANCELED, INSURED COULD NOT RECOVER. 
Where burglary policy was delivered and accepted by insured constituting 

completed contract, and proof conclusively showed that there was breach of 

warranty to effect that insured had not made any claim for loss by burglary, 
theft, or robbery within last five years, and that no burglary, theft, or robbery 
insurance applied for or carried by insured had ever been declined or canceled, 
insured could not recover. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


7. INSURANCE—BURGLARY INSURANCE POLICY MUST BE CON- 
STRUED ACCORDING TO ITS PLAIN AND UNEQUIVOCAL EXPRES- 
SIONS. 

Like any other contract, burglary insurance policy must be construed ac- 
cording to its plain and unequivocal expressions. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


8. INSURANCE—INSURED’S ACCEPTANCE OF BURGLARY POLICY 
HELD TO CONSTITUTE WARRANTY THAT STATEMENTS IN 
SCHEDULE WERE TRUE, THOUGH INSURED NEVER READ POL- 
ICY OR SIGNED APPLICATION. 

Acceptance of burglary insurance policy providing that, by acceptance of 
policy, assured makes statements contained in it and warrants them to be true 
constitutes warranty. that statements in schedule are true, even though insured 
never read policy or signed application. 


(For other cases, see Insurance, Dec. Dig. § 264[1].) 
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9. INSURANCE—STATUTE PROVIDING WHEN WARRANTY IN FIRE, 
TORNADO, OR CYCLONE POLICIES MAY BE DEEMED REPRESEN- 
TATION CANNOT BE APPLIED TO BURGLARY POLICY SO AS TO 
TRANSFORM WARRANTY INTO REPRESENTATION (Rev. St. 1919, 
§ 6234). 

Rey. St. 1919, § 6234, providing that warranty of any fact or conditions in- 
corporated in fire, tornado, or cyclone policies purporting to be made or admitted 
by insured, which shall not materially affect risk, shall be deemed representations 
only, cannot be applied to burglary policy in order to transform warranty into 
representation, and common-law rule that warranty must be literally and ex- 
actly true, and, if not so, contract is void, is applicable. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


Appeal from Circuit Court, Jackson County; Darius A. Brown, Judge. 

Suit by Joe Teich against the Globe Indemnity Company. From an order 
granting a new trial after judgment for plainitff, plaintiff appeals. 

Affirmed. 

Friedberg & Rich, of Kansas City, for appellant. 

Lathrop, Crane, Reynolds, Sawyer & Mersereau, Winston H. Woodson, and 
George O. Pratt, all of Kansas City, for respondent. 

Boyer, C. 


Suit to recover upon a burglary insurance policy. Plaintiff had judgment, 
a new trial was granted on the ground that a demurrer should have been sus- 
tained, and plaintiff appealed. A statement of the issues and facts will be made 
in reference to the points presented. The principal point urged is that it was 
competent for the jury to say whether plaintiff made the warranties contained 
in the policy. 

The petition alleged the issuance of a policy January 8, 1926, effective for 
one year, to indemnify plaintiff against loss by burglary, theft, or larceny of 
plaintiff's property from his residence; said property consisting of jewelry, 
precious stones, watches, silverware pieces, and articles of gold, silver, and plati- 
num; that plaintiff was the owner of the property, and that on the 9th day of 
February, 1926, his residence was burglarized and the property described in the 
policy to the value of $2,925 was taken from the premises; that plaintiff duly 
performed all the conditions required of him by the terms of the policy, reported 
said loss, and demanded payment, which defendant refused. The policy was filed 
with the petition. 

The amended answer admitted the execution of the policy on the date named 
in the petition, but denied that defendant by said policy contracted with plaintiff 
as by him alleged, and generally denied other allegations, and then proceeded 
with a statement of further defenses as follows: 


“Further answering, defendant states that said policy was issued to the 
plaintiff in the faith of and in consideration of the truth of the warranties made 
by plaintiff, in said policy contained, and which warranties were made by the 
plaintiff and warranted to be true by the acceptance of the policy; that in and 
by said policy plaintiff falsely warranted that no burglary, theft or robbery in- 
surance applied for or carried by the assured at the premises covered, or else- 
where had ever been declined or cancelled, when in truth and in fact plaintiff 
had, prior to the issuance of said policy, had policies of burglary, theft, or rob- 
bery insurance written by The Aitna Casualty and Surety Company and the 
Maryland Casualty Company, which policies had, prior to the issuance of the 
policy herein sued on, been cancelled by The Attna Casualty and Surety Com- 
pany and the Maryland Casualty Company. 

“Defendant further states that in and by said policy plaintiff further falsely 
warranted that he had not sustained any loss or damage, nor received, nor claimed, 
indemnity for any loss or damage by burglary, theft or robbery at the premises 
covered by said policy, or elsewhere, within the last five years prior to the issu- 
ance of the policy, whereas in truth and in fact the plaintiff had claimed to have 
sustained a loss or damage by burglary, theft or robbery within the last five 
years prior to the issuance of said policy sued on, in that he made a claim 
to the Maryland Casualty Company under a resident burglary policy with a 


Cas. ] Teich v. Globe Indemnity Co. 229 


personal holdup endorsement, in which he claimed that he was held up in Kansas 

City, Missouri, on or about September 8, 1922. 

“Defendant further states that it relied on said statements and warranties 
aforesaid and issued the policy sued upon in this case, and that if it had known 
of the falsity of said warranties aforesaid it would not have issued the policy 
sued on herein. Therefore, defendant states that said policy is and always has 
been null and void.” 

Defendant also alleged that the premium had not been paid. 

The reply generally denied the answer, and further stated in behalf of plain- 
tiff, “That he did not make any warranties of any kind or character whatsoever 
to defendant in connection with the policy sued on herein, that all warranties, 
if any, contained in said policy were the warranties of defendant or its agents.” 
The reply also alleged that no demand had ever been made upon plaintiff for 
the premium, and that in due time after the issuance of the policy plaintiff ten- 
dered same to defendant, which tender was refused; that on the 26th day of 
February, 1926, defendant canceled the policy and denied liability on account of 
the nonpayment of premium and thereby waived all other defenses to the pol- 
icy. 

The facts: It appears that this case has been twice tried. At the first trial 
verdict was for plaintiff and a new trial was granted upon defendant’s motion. 
The case was retried with a like result. 

Certain provisions of the policy introduced in evidence will be set out. The 
first paragraph provides: “In consideration of the premium hereinafter specified, 
and of the statements contained in the schedule hereinafter set forth, which 
statements the Assured makes by the acceptance of this policy and warrants 
to be true: Does hereby Agree to Indemnify the Assured designated in state- 
ment 1 of the schedule and herein called the Assured, subject to the Agreements 
hereinafter contained.” 

Under title “Agreements”: “The total amount of indemnity provided by 
this policy is $3425; and the total premium is $79.13 attaching, subject to all 
the statements and agreements of the policy, as follows :” 

Under the title “Specific Insurance Endorsement”: “Nothing herein con- 
tained shall be held to alter, vary or waive any of the agreements, conditions 
or statements of this policy, except as herein stated.” 


Under the title “Schedule—Statements Made by the Assured” are the fol- 
lowing paragraphs: 


“10. The Assured has not sustained any loss or damage nor received nor 
claimed indemnity for any loss or damage by burglary, theft or robbery at the 


premises covered hereby or elsewhere, within the last five years, except as fol- 
lows: No exceptions. 


“11. No burglary, theft or robbery insurance applied for or carried by the 
Assured at the premises covered hereby or elsewhere has ever been declined 
or cancelled, except as follows: No exceptions.” 


The evidence shows that McCluer & Wilbur were authorized agents of 
defendant; that one Warnke, at the time of the issuance of this policy, was 


engaged in the fire insurance business on his own account. He was called as 
a witness by plaintiff, and testified that he interchanged business with the general 
agents of the defendant; that at the time he was giving these agents all of his 
casualty business because he did not have a casualty company; that previously 
he probably sold as high as 25 or 30 policies a month for them; he would put 
his own sticker upon a policy when issued and collect the premium; the agents 
of defendant would hold him responsible for that and charge him on their books 
with 80 per cent. of it; that he sold the policy to plaintiff and had it issued; 
he had never seen plaintiff before; plaintiff did not pay the premium; witness 
paid the premium for the plaintiff, which was later refunded to him by the 
defendant; plaintiff offered him the money after the loss; when the loss oc- 
curred, he referred it to the company. This witness further testified that he 
asked plaintiff if he had sustained a loss within five years and if he had any 
policies canceled, and plaintiff stated he had no previous loss within five years 
and had not had any policy canceled. Witness was then writing the insurance 
of a Mr. Stoop, who told him to go to plaintiff, that he wanted a burglary policy ; 
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that he did not know that plaintiff had a policy in the AStna Company which 
had been canceled; that plaintiff never told him that he had a policy canceled. 

On cross-examination he further stated that he brokered insurance in other 
companies and placed it wherever he felt like he wanted to place it; that he 
merely interchanged business with the agents of the defendant; that there was 
no written agreement between him and the defendant company, nor between 
him and defendant’s agents. He wrote the answers of the plaintiff on a piece 
of paper in reference to any previous loss and the cancellation of any previous 
policy and delivered the information to the agents for defendant. The state- 
ment marked “Schedule” in the policy was filled out by McCluer & Wilbur, 
agents of defendant, from information furnished them by Warneke. There 
was a custom among insurance agents in Kansas City to exchange business and 
divide commissions. 

The plaintiff admitted that the AXtna Company had canceled a policy for 
him a few days before the issuance of the policy in suit; and also admitted 
that he had a previous loss for which he had demanded indemnity from the 
Maryland Casualty Company, and that the loss might have been in 1922, within 
five years prior to the issuance of the present policy. The Maryland Casualty 
Company policy was shown to have been issued, October 20, 1921, and that ap- 
pellant reported loss under said policy September 8, 1922, and that said policy 
was canceled October 2, 1922. There was no contradictory evidence on this 
subject. Plaintiff first stated that this loss was in 1921, and in answer to a 
question by his attorney stated that it was more than five years before the 
issuance of this policy, but later admitted that his claim of loss was under the 
Maryland Casualty policy and that he would not say exactly whether it was in 
1921 or 1922; that it may have been in 1922. There was no substantial evidence 
to controvert the proof that the Maryland Casualty Company‘s policy was issued 
within five years prior to the policy in this case, that the loss claimed was in 
September, 1922, and the policy canceled. 

Evidence on behalf of plaintiff tended to show that when Warneke called 
to see him he stated to plaintiff he had heard plaintiff had a policy canceled, and 
that was why he had come to solicit his insurance. The agent denied this. 
The loss under the present policy was reported to Warneke, who referred it to 
the defendant’s agents, who on the 26th day of February, 1926, wrote a letter 
to plaintiff in which he was informed that his policy was canceled on the ground 
of nonpayment of premium. There is no evidence that defendant or defendant’s 
agents at that time knew anything about the facts in reference to the can- 
cellation of a policy or previous loss sustained by plaintiff, and the direct and 


positive proof is that the agents of defendant did not know of said facts and 
circumstances. 


At the close of plaintiff’s evidence and also at the close of all the evidence, 
defendant requested a peremptory instruction in the nature of a demurrer to 
the evidence. The instruction was refused and the case was submitted to the 
jury on instructions 1 and 2 requested and given on behalf of plaintiff. In- 
struction 1 for plaintiff outlined the facts to be found by the jury, including 
the following: “And if you further find and believe from the evidence that the 
plaintiff did not make any warranties whatsoever of any kind or character to 
defendant in connection with the policy sued on herein; and if you further find 
that all warranties, if any, contained in said policy of insurance were the war- 
ranties of defendant, or its agents, then your verdict must be for plaintiff.” 

Instruction 2 outlined certain facts upon a finding of which the jury was told: 
“Then you are instructed that under the law, John C. Warneke was the agent of 
the Globe Indemnity Company, defendant herein, and the court instructs you 
that if you so find, then all the acts and statements of John C. Warneke in 
connection with the insurance sold herein are binding upon the defendant.” 

The court gave two instructions in behalf of defendant; one upon the burden 
of proof, and the other upon the credibility and weight of the testimony of 
witnesses. Defendant requested the court to give its instruction lettered C, 
as follows: “The court instructs the jury that the plaintiff by the acceptance 
of the policy sued upon -in this case, made the statements contained in the 
schedule attached to the policy, and warranted the statements contained in said 
schedule to be true, and the court further instructs you that if you find and 
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believe from the evidence that the plaintiff had, prior to January 8th, 1926, had 
a policy for burglary, theft or robbery insurance declined or cancelled, then your 
verdict must be for the defendant.” 

Defendant also requested the court to give its instruction lettered D, as 
follows: “The court instructs the jury that the plaintiff, by the acceptance of 
the policy sued upon in this case, made the statements contained in the schedule 
attached to the policy, and warranted the statements contained in said schedule 
to be true, and the court further instructs you that if you find and believe from 
the evidence that the plaintiff had sustained a loss or damage, or had received 
or had claimed indemnity for a loss or damage by burglary, theft or robbery, 
at his home, 3801 Agnes Avenue, in Kansas City, Missouri, or elsewhere, within 
the last five years prior to January 8th, 1926, then your verdict must be for 
the defendant.” ’ 

Instructions C and D so requested by defendant were refused. 

Plaintiff contends that he proved every essential element of his case, that 
the defense of nonpayment of premium was a question for the jury, that the 
question as to whether the answers in the schedule of the insurance policy were 
the warranties of the insured or the insurer was for the jury, and because the 
insurance solicitor was the agent of the defendant. 

Opinion. 

[1] As we view it, the prime question for determination is whether the policy 
contains warranties made by the plaintiff. What was the contract? The first 
paragraph expressly provides that by the acceptance of the policy the assured 
makes the statements contained in it and warrants them to be true. The effect 
of this provision is to require an affirmation of all the statements by the act 
of acceptance. The indemnity provided was to be “subject to all the statements 
and agreements of the policy,’ which recites that “nothing herein contained 
shall be held to alter, vary or waive any ut the agreements, conditions or state- 
ments of this policy, except as herein stated.” If the policy is in fact the con- 
tract (and plaintiff asserts in his petition that it is), then by what process, in 
a jury trial, can he amend, alter, change, or reform any of its terms, statements, 
or conditions? 

[2] By the instructions two questions were submitted to the jury. One was, 
in effect, whether plaintiff made any warranties, and the other was whether the 
broker was the agent of the insured or of the company. We do not regard the 
question of agency of any material importance. It is of no consequence whether 
the agent represented one or the other, or both, of the parties preceding the 
time that the terms and conditions of the contract were agreed upon. The con- 
tract itself, in this case, is the sole and only evidence of the agreement of the 
parties. That agreement was not reached or concluded until there was a meet- 
ing of minds. That event occurred when the policy was delivered and accepted 
and not until then. The tender of the policy was a proposed contract. When 
accepted it became a contract, binding and obligatory according to its pro- 
visions and not otherwise. 

[3-5] We do not agree that it was proper to submit to a jury, nor that a 
jury could be permitted to say, what warranties plaintiff made or did not make 
in this contract. That question is one of interpretation and construction to be 
dealt with by the court. In the present status of this case the policy must 
be accepted as the repository of the actual terms and conditions of the agree- 
ment. This being true, and the contract plain, and the proof conclusive that 
there was a breach of warranty, plaintiff could not recover in this suit. He 
could not recover in any event except upon some other or different contract 
actually intended and agreed to by the parties. Reformation cannot be granted 
by a jury. 

[6, 7] Further, if the policy is not in fact the agreement between plaintiff 
and defendant, then plaintiff should not have adopted it as the foundation of 
his action. He accepted it, retained it, and reaffirmed it in his petition as the 
agreement under which he claims indemnity. Nevertheless, he also seeks to 
impeach its integrity. In legal theory and practice consistent positions are re- 
quired. It will not be granted a party litigant to stand in two places at the 
same time. Legal precepts and the law of physics coincide on this point. Plain- 
tiff cannot occupy, simultaneously, positions of asserting the contract as the basis 
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of his suit, and of denying its contents. The policy is the contract as the matter 
now stands. Its terms are plain and unambiguous. Nothing in the case calls 
for any rule of construction different from that applicable to any other kind of 
a contract. It must be construed according to its plain and unequivocal ex- 
pressions. State ex rel. v. Ellison, 269 Mo. 410, 420, 190 S. W. 274; State ex 
rel. v. Cox (Mo. Sup.) 14 S.W.(2d) 600, 603. 

[8, 9] The acceptance of the policy, by its express terms, constituted a war- 
ranty that the statements in the schedule were true, even though the insured 
never read the policy or signed an application. Tiffany v. Queen Ins. Co., 199 
Mo. App. 36, 200 S. W. 728; Park v. Fidelity & Casualty Co. (Mo: App.) 279 
S. W. 246, 248, and cases cited. We cannot rewrite the contract for the parties 
in this lawsuit. We must take the contract and the proof and the law as we find 
it, and so doing, we hold that by the acceptance of the policy plaintiff agreed to 
its terms and warranted the truth of the statements. The statements are a part 
and parcel of the contract as much as any other portion. They were untrue, and 
the contract as written, and as it now stands, is avoided at the option of defend- 
ant. Mers v. Franklin Ins. Co., 68 Mo. 127; State ex rel. v. Daues, 316 Mo. 346, 
289 S. W. 957; Klein v. U. S. Casualty Co. (Mo. App.) 295 S. W. 833; Swinney 
v. Conn. Fire Ins. Co. (Mo. App.) 8 S. W.(2d) 1090; Buhlinger v United Firemen’s 
Ins. Co. (Mo. App.) 16 S.W.(2d) 699. The legal alchemy of the statute (section 
6234, R. S. Mo. 1919) cannot be applied to a burglary policy in order to transform 
or soften a warranty into a representation. The prescription for the rule given 
by the common law is the prevailing one. It must be accepted and used for the 
time, willingly or otherwise. By it the warranty must be literally and exactly 
true, and if not so the contract is void. 

Appellant insists that it was proper to submit to the jury the question as to 
whether plaintiff or defendant made the warranties contained in the schedule of 
the policy. It is rather anomalous and paradoxical to say that one party to a 
contract would make warranties to himself on behalf of the other. From the 
observations and statements already made we hold that it was not within the 
competency of the jury to construe this contract, or to say what warranties 
plaintiff made or did not make, or what the policy contained or did not contain. 
Appellant relies upon Hollenbeck v. Ins. Co., 133 Mo. App. 57, 113 S. W. 217, 
and Farber v. Ins. Co., 191 Mo. App. 307, 177 S. W. 675. These cases are dis- 
tinguishable variously by the form of policy, the issues, the proof, the law ap- 
plied, and the points adjudged. They are not in point or persuasive to plaintiff’s 
view in this case. The distinguished court from which the opinions in those ca- 
ses emanate has recently, and in cases similar to the one in hand, declared the 
applicable rules, and particularly in the case of Park v. Fidelity & Casualty Co., 
supra. We follow and apply it as well as the approval of it by the Supreme 
Court in State ex rel. v. Daues, supra. 

Appellant is in error in his initial approach to this case, and in assuming that 
he can expunge the statements from a contract by taking the judgment of the 
jury as to whether they form a part of it. By the same token, he could eliminate 
any other undesirable portion of his policy. The plain obligations of contracts 
are not dealt with that way. We revert to the real question in the case: What 
was the contract? All other questions are collateral and oblique. Up to date 
the contract is as written, no more and no less. If plaintiff cannot recover under 
it he has no just complaint. Rules and precepts affecting obligations of con- 
tracts cannot be altered to relieve his specific emergency and misfortune. 


It is well to observe that we are not dealing with a case in which plaintiff 
claims he made true answers to all questions and statements called for in an 
application or policy, and that defendant’s agent wrote false answers therein. 
No such claim is made or issue raised and presented in this case. 


No question of waiver by the company on account of knowledge of the facts 
was submitted to the jury. The question presented to and decided by the jury 
was whether plaintiff made the warranties in the policy. This was a false issue 


improperly submitted. If the case could have been submitted at all, defendant's 


refused instructions C and D should have been given. They declare the law un- 
der the facts in this case. 


The action of the learned trial court in granting a new trial was eminently 
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proper, and its order should be affirmed. The commissioner so recommends. 
BaRNETY, C., concurs. 


Per Curiam. 

The foregoing opinion by Boyer, €., is hereby adopted as the opinion of 
the court. The order granting a new trial is affirmed. 

All concur, except Trimble, P. J., absent. 


FANWICK et al. v. GLOBE & RUTGERS FIRE INS. CO., Inc. 
Supreme Court, Appellate Division, First Department. April 11, 1930. 
241 New York Supplement 247. 
1. INSURANCE—BURGLARY—POLICY—ROOMS WITHIN SOLID WALLS. 

Room of contractor’s premises from which goods were stolen held not “within 
solid walls from floor to ceiling,” within terms of burglary policy. 

The contractor occupied one room on the fourth floor of a loft building. 
That floor was divided into four different rooms each opening into a common 
hallway, and each separated from the others and from the hallway by wooden 
partitions rising to a height of about six feet two inches. Above this wooden 
partition and extending toward the ceiling was ordinary wire mesh, and between 
the ceiling and the top of the mesh was an open vacant space of about three 
inches. : 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE — BURGLARY — POLICY — CONSTRUCTION — EXCLU- 
SION CLAUSE. 
Exclusion clause of burglary policy must be given reasonable construction. 
The policy provided that it should not cover or attach where rooms, loit, 
shop, or workrooms of contractors were not within solid walls from floor to 
ceiling. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


Submission of a controversy upon an agreed statement of facts pursuant to 
Civil Practice Act, §§ 546-548, brought by Max Fanwick and others against the 
Globe & Rutgers Fire Insurance Company, Incorporated. 

Judgment for defendant. : 

Ames before Dowling, P. J., and Merrell, McAvoy, O’Malley, and Sher- 
man, JJ. 

Greene & Hurd, of New York City (Francis R. Stoddard, of New York City, 
of counsel; Daniel S. Murphy and Daniel D. Farr, both of New York City, on the 
brief), for plaintiffs. 

Alfred B. Nathan and S. Howard Imbrey, both of New York City (George 
X. Levine, of New York City, of counsel), for defendant. 

SHERMAN, J. 

[1] This controversy was submitted to this court upon an agreed statement 
of facts. Plaintiffs are dealers in ladies’ dresses which are manufactured for them 
by contractors, to whom plaintiffs deliver the material used in their making. A 
loss occurred through a burglary while plaintiff’s property was in the premises 
of Feil, a contractor. 

The policy issued by defendant to plaintiffs, insuring plaintiffs against loss 
when sustained through burglary during the time that the property is in the 
possession of a contractor, contains the following pertinent language: 

“Also against the risk of burglary (meaning forcible entry of which there is 
visible evidence of the use of tools, chemicals or explosives) only while in premises 
of contractors as hereinafter defined.” 

“Premises of contractors mentioned in this policy shall be deemed to mean 
the interior of room, loft, shop or workrooms actually occupied by the con- 
tractors employed by the Assured excluding showcases or show windows not 
opening directly into the interior of premises, public entrances, hallways and 
stairways.” 

“This policy does not cover or attach where rooms, loft, shop or workrooms 
are not within solid walls from floor to ceiling.” 


Feil occupied one room on the fourth floor of a loft building at No. 132 West 
Twenty-Seventh street. That floor was divided into four different rooms, each 
of which opened into a common hallway leading to the elevator and stairway 
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exits. Each of these rooms was separated from the others and from the hallway 
by partitions constructed of wooden perpendicular boards rising toward the 
ceiling to a height of about six feet two inches. Above this wooden partition 
and extending toward the ceiling and the top of this mesh was an open and 
vacant space of about three inches. Obviously this room was not within solid 
walls from floor to ceiling. 

Plaintiff contends that inasmuch as the building itself had walls with win- 
dows on all four sides, the room was within solid walls from floor to ceiling. 

[2] The exclusion clause above quoted must be given a reasonable construc- 
tion. It was intended to exempt defendant from liability where the contractor's 
room was not actually inclosed by solid walls, so that the merchandise therein 
would, to that extent, be protected from abstraction by burglars. Accordingly, 
inasmuch as the property was not so protected, no liability attaches under the 
policy. A burglary, upon which to base recovery under the policy, would have 
to be accomplished not merely by securing an entrance into the building, but by 
overcoming the obstacle presented by the solid wall of the contractor’s premises. 

To hold as plaintiffs urge would be to render this clause virtually meaningless, 
for every loft building has walls, more or less solid, running from foundation 
to roof, and there would be no occasion to insert such a clause in a policy. 

These views require that judgment be granted in favor of defendant, but 
without costs under the stipulation of the parties. 

Judgment directed in favor of defendant, without costs. Settle order on 
notice. All concur. 
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MISCELLANEOUS 


STATE OF MISSOURI ex rel. MISSOURI INS. CO. v. p 
Assessor of City of St. Louis, et al. No. 222 
Argued Feb. 26, ‘1930. 
Decided April 14, 1930. 
50 Supreme Court Reporter 326. 
1. COURTS—QUESTION CONSIDERED_UNITED STATES SUPREME 
COURT—PRESENTATION IN STATE COUR 
Taxpayer invoking protection of Federal Cecaicadi and statutes at first 
opportunity on motion for rehearing in state Supreme Court could have question 
considered by Federal Supreme Court. 
(For other cases, see Courts, Dec. Dig. § 396[6].) 


2. TAXATION—UNITED STATES SECURITIES—TAXATION BY STATE. 
United States securities may not be taxed by state authority (U. S. Const. art. 
1, § 8; 31 USCA § 742). 
(For other cases, see Taxation, Dec. Dig. § 7.) 


3. TAXATION—GOVERNMENT SECURITIES—EXEMPTION—TAXABLE 

PROPERTY BURDEN. 

State may not subject one to greater burden upon his taxable property merely 
because he owns tax exempt government securities (Const. art. 1, § 8; 31 USCA 
§ 742.) 

(For other cases, see Taxation, Dec. Dig. § 7.) 


4. TAXATION—INSURANCE COMPANIBS—STATUTE—CONSTITU- 

TIONALITY. 

Statute requiring insurance companies to pay tax on value of assets in excess 
of required reserve and whpaid claims as construed to require reserve and unpaid 
claims to be reduced by proportion that value of government bonds bears to total 
assets held invalid (Rev. St. Mo. 1919, § 6386; Const. art. 1, § 8; 31 USCA § 742.) 
Ed. 182; United States v. Rickert, 188 U. S. 432, 445, 23 S. Ct. 478, 47 L. Ed. 532; Tiger 
v. Western Investment Co., 221 U! S. 286, 315, 31'S. Ct. 578, 55 1. Ed. 738. 

The evidence disclosed that ownership of United States bonds was 
made the basis of denying to insurance company the full exemption 
provided by Rev. St. Mo. 1919, § 6386, which discloses a purpose as 
a general rule to omit from taxation sufficient assets of the insurance 
companies to cover their legal reserve and unpaid policy claims, which 
exemption is accorded to those insurance companies who own no such 
bonds. The insurance company contended that such method to taxation 
violated Const. art 1, § 8, giving to Congress the power to borrow 
money on the credit of the United States, and also Rev. St. § 3701 
(31 USCA § 742), providing that all bonds of the United States shall 
be exempt from tax under state, municipal, or local authority. 

(For other cases, see Taxation, Dec. Dig. § 7.) 

Mr. Justice Stone, Mr. Justice Holmes, and Mr. Justice Brandeis, dissenting. 

Appeal from the Supreme Court of the State of Missouri. 

Certiorari proceedings by the State of Missouri, on the relation of the Missouri 
Insurance Company, against Frederick Gehner, as Assessor of the City of St. 
Louis and as President of the Board of Equalization of the City of St. Louis, and 
others. The writ was quashed, and the proceedings dismissed by the Supreme 
Court of = of Missouri [15 S. W. (2d) 334], and relator appeals. 

Reserve 

. aes Ralph T. Finley, James C. Jones, and Lon O. Hocker, all of St. Louis, 

, for appellant. 

ae * Oliver Senti, of St. Louis, Mo., for appellees. 

Mr. Justice Butler delivered the opinion of the Court. 

Appellant is an insurance company organized under the laws of Missouri. It 
maintains that as construed in this case section 6386, Revised Statutes of Missouri 
1919, is repugnant to the Constitution and laws of the United States. 

Section 6386 provides : 

“The property of all insurance companies organized under the laws of this 
state shall be subject to taxation for state, county, municipal and school purposes, 
as provided in the general revenue laws of this state in regard to taxation and 
assessment of insurance companies. Every such company or association shall 
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make returns, subject to the provisions of said laws: First, of all the real estate 
held or controlled by it; second, of the net value of all its other assets or values 
in excess of the legally required reserve necessary to reinsure its outstanding risks 
and of any unpaid policy claims, which net values shall be assessed and taxed as 
the property of individuals. * * *” 

The company made a return in pursuance of that section. The total value of 
its personal property was $448,265.33, including $94,000 in United States bonds. The 
legal reserve and unpaid policy claims amounted to $333,486.69. It deducted such 
bonds, reserve, and claims, leaving $20,778.64 as the net value to be taxed.’ 

The board of equalization declined to accept the return, and, after hearing, 
the parties held that the bonds of the United States are not taxable, that section 
6386 contravenes provisions of the state constitution requiring uniform taxation, 
and that therefore the company was not entitled to deduct the amount of such 
reserve and claims. The board assessed the company’s taxable property at $50,000 
without disclosing how it arrived at the amount. 

On the company’s application, the state Supreme Court issued its writ of cer- 
tiorari to bring up for review the record and action of the board. The court held 
the section valid, found the company’s liabilities were chargeable against all its 
assets—taxable and nontaxable alike—declared that such reserve and claims should 
be apportioned between the two classes of assets according to their respective 
amounts, and determined that approximately 79.03 per cent. of such liabilities 
should be deducted from the value of the taxable personal property, leaving $90,- 
710.80 as the net value to be taxed.2 And as that exceeded the amount fixed by 
the board, the court refused to disturb the assessment, and entered judgment 
quashing the writ. 

The company made a motion for rehearing on the ground, among others, that 
section 6386 as construed violated the clause of section 8, art. 1, of the Constitu- 
tion, which gives to Congress the power to borrow money on the credit of the 
United States, and also section 3701, Revised Statutes (31 U. S. C. § 742 [31 
USCA § 742]), which provides that all bonds of the United States shall be ex- 
empt from taxation by or under state, municipal, or local authority. The court 
overruled the motion and modified its opinion. The modified opinion was the 
same as the earlier one except as to details of calculation. It found $74,136.52 to 
be the taxable net value.” The court did not refer to the federal questions raised 
by the motion for rehearing. 

[1] 1. It is well settled that this court will not consider questions that were 
not properly presented for decision in the highest court of the state. Ordinarily, 
it will not consider contentions first made in a petition to the state court for re- 
hearing where the petition is denied without more. Citizens’ National Bank v. 
Durr, 257 U. S. 99, 106, 42 S. Ct. 15, 66 L. Ed. 149. But here the company, at 
the first opportunity, invoked the protection of the Federal Constitution and statute. 
It could not earlier have assailed the section as violative of the Constitution and 
laws of the United States. The board of equalization completely eliminated the 


1The substance of the retutn follows: 


een Cann, > IE FORE 3 Oe.) Sahn OOD ated ee tire A bara owe SE ee Re .. $142,000.00 
Bonds, Municipals 


3 ail Be ak Se we SKS sae wlabie: SRAM ald co S Min, Slap taal ovalennw eiealatants ... 289,000.00 
A. ooo 2 cab aa sie: viglg'g 12nd MR ST ela Fe Sato Ro arve eK ee RON 94,000.00 
Bonds, Moftgages Rak hie hae Na wha SO Regia 5 GR Lo Ralacde ok ba Ww ROR a 60,000.00 
Cash . sod Care SERRE Shorties gaia drs wld wih be 2 aide lnene ath SVG SE STO HAR CR RER I eae 5,265.33 


OL. I is hag < iia wn cisietelb w Aihabite 6 eats a Zoe etna bk a ela slate es . $590,265.33 


Less Real Estate assessed as above and on which the Company pays taxes $142,000.00 
Less reserve required by law . 


Was RUNES MGALASS Whip ace Gharn@ esa wiavaDh ar 326,522.69 

Less U. S. Government Bonds . Ss ara pih o ska nleakle cate ee sds coke ceese 94,000.00 

Less Unpaid Policy Claims [ae eenteeeon Sarna rahe 6,964.00 $569,486.69 
$ 20,778.64 


2The calculation in the first opinion was in substance as follows: 
The court divided total taxable assets $354,265.33 ($349,000 bonds and $5,265.33 cash) by 
total personal assets $448,265.33 ($349,000 bonds, $5,265.33 cash and $94,000 United States bonds). 
The result was .7903. Total liabilities $333,480.69 ($326,522.69 reserve and $6,964.00, unpaid 
policy claims) was multiplied by .7903. The result was $263,554.53. This was subtracted from 
$354,265.33, and the difference was $90,710.80. 


*The court divided total taxable assets $496,265.33 ($349,000 bonds, $5,265.33 cash, and 
$142,000 real estate) by total assets $590,265.33 ($349,000 bonds, $5,265.33 cash, $94,000 United 
States bonds and $142,000 real estate). The result was .84. Total liabilities $333,486.69 was 


multiplied by .84. The result was $280,128.81. This was subtracted from $354,265.33, taxable 
personal assets, and the difference was $74,136.52. 
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bonds from its calculations, and there is nothing in the language of the section to 
suggest that it authorizes any diminution of the amount of the deductible reserve 
and unpaid claims or an apportionment of such liabilities between taxable and 
nontaxable assets. It may not reasonably be held that the company was bound to 
anticipate such a construction or in advance to invoke federal protection against 
the taxation of its United States bonds. Upon the facts disclosed by this record it 
is clear that appellant sufficiently raised in the highest court of the state the fed- 
— questions here presented, and is entitled to have them considered. Saunders 

. Shaw, 244 U. S. 317, 320, . S. Ct. 638, 61 L. Ed. 1163; Ohio ex rel. Bryant 

Akron Park District, 280 U. S. —, 50 S. Ct. 228, 74 L. EE cei 

[2, 3] 2. It is elementary ‘that the bonds or other securities of the United 
States may not be taxed by state authority. That immunity always has been 
deemed an attribute of national supremacy and essential to its maintenance. The 
power of Congress to borrow money on the credit of the United States would be 
burdened and might be destroyed by state taxation of the means employed for 
that purpose. As the tax-exempt feature tends to increase and is reflected in the 
market prices of such securities, a state tax burden thereon would adversely affect 
the terms upon which money may be borrowed to execute the purposes of the 
general government. It necessarily follows from the immunity created by federal 
authority that a state may not subject one to a greater burden upon his taxable 
property merely because he owns tax-exempt government securities. Neither in- 
genuity in calculation nor form of words in state enactments can deprive the owner 
of the tax exemption established for the benefit of the United States. National 
Life Ins. Co. v. United States 277 U. S. 508, 519, 48 S. Ct. 591, 72 L. Ed. 968, and 
cases cited; McCulloch v. Maryland, 4 Wheat. 316, 431, 432, 436, 4 L. Ed. 579. 

[4] After deducting government bonds (exempt), real estate (otherwise 
taxed), legal reserve and unpaid policy claims from total assets, there remained the 
amount returned by appellant, $20,778.64. The court held the section to require the 
reserve and unpaid claims to be reduced by the proportion that the value of the 
United States bonds bears to total assets. It found $74,136.52 to be appellant’s 
taxable net value. And so it used the value of the bonds, $94,000, to increase the 
taxable amount by $53,357.88. 

The section discloses a purpose as a general rule to omit from taxation sufficient 
assets of the insurance companies to cover their legal reserve and unpaid policy 
claims. It would be competent for the state to permit a less reduction or none at 
all. But where, as in this case, the ownership of United States bonds is made 
the basis of denying the full exemption which is accorded to those who own no 
such bonds, this amounts to an infringement of the guaranteed freedom from tax- 
ation. It is clear that the value of appellant’s government bonds was not disre- 
garded in making up the estimate of taxable net values. That is in violation of 
the established rule. National Life Ins. Co. v. United States, supra; Northwestern 
Ins. Co. v. Wisconsin, 275 U. S. 136, 48 S. Ct. 55, 72 L. Ed. 202; Miller v. Milwau- 
kee, 272 U. S. 713, 47 S. Ct. 280, 71 L. Ed. 487. 


Judgment reversed. 
The Chief Justice concurs on the ground that this case is governed by National 


Life Ins. Co. v. United States, 277 U. S. 508, 48 S. Ct. 591, 72 L. Ed. 968. 
Opinion of Mr. Justice Stone. 


To state the problem now presented in its simplest concrete form, if an in- 
surance company has policy liabilities of $100,000, $100,000 of taxable personal 
property, and $100,000 of government bonds, its net assets would be $100,000. Un- 
der the statute of Missouri taxing net assets, as applied by the state court, one- 
half of this net worth of $50,000 would be subject to the tax, since one-half of its 
entire property consists of taxable assets and so contributes one-half of the net. 
Under the decision of this Court, the company would go tax free, on the theory 
that the Constitytion requires that, in ascertaining the taxable net worth, tax-ex- 
empt bonds must be excluded from the computation as though they were not liable 
for the debts of the taxpayer. 


That conclusion appears to me to open a new and hitherto cnet field 
of operation for the immunity from taxation enjoyed by national and state secur- 
ities as instrumentalities of government, and to accord to their owners a privilege 
which is not justified by anything that has been decided or said by this Court. 

Since Weston v. Charleston, 2 Pet. 449, 7 L. Ed. 481, this Court, by a long line 
of decisions, has so restricted the immunity as to relieve only from the burden of 
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taxation imposed on such securities or their income. The immunity has not been 
supposed to confer other special benefits on their owners. In every case it has 
been consistently applied so as to leave reasonable scope for the exercise by both 
national and state governments of the constitutional power to tax. Union P. R. 
Co. v. Peniston, 18 Wall. 5, 21 L. Ed. 787; Plummer v. Coler, 178 U. S. 115, 20 
S. Ct. 829, 44 L. Ed. 998; South Carolina v. United States, 199 U. S. 437, 461, 26 
S. Ct. 110, 50 L. Ed. 261, 4 Ann. Cas. 737; Flint v. Stone Tracy Co., 220 U. S. 107, 
162—165, 31 S. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; Greiner v. Lewellyn, 
258 U. S. 384, 42 S. Ct. 324, 66 L. Ed. 676; Blodgett v. Silberman, 277 U. S. 1, 12, 
48 S. Ct. 410, 72 L. Ed. 749; see Metcalf & Eddy v. Mitchell, 269 U. S. 514, 523, 
524, 46 S. Ct. 172, 70 L. Ed. 384. 

The present tax differs from those which have previously been considered by 
the Court in this connection, in that it is not imposed on any specific indentifiable 
property or its income. It is a tax on net worth, the value of the taxpayer’s prop- 
erty after providing for the policy liabilities. Net worth is the result of a mathe- 
matical computation, into which of necessity enter all his assets subject to liabilities 
and all such obligations of the taxpayer as the statute permits to be deducted. It 
is the result of the computation which is the subject of the tax, and it is the 
subject of the tax to which exemptions are to be applied. 

The immunity of government bonds from taxation does not carry with it im- 
munity from liability for debts. Scottish Insurance Co. v. Bowland, 196 U. S. 
611, 632, 25 S. Ct. 345, 49 L. Ed. 619. Hence, whether the measure of the tax be 
technically described as taxable net worth or as taxable assets less an allowed de- 
duction representing liabilities to which they are subject, the state, in fixing the 
tax does not infringe any constitutional immunity by requiring liabilities to be de- 
ducted from all the assets, including tax-exempt bonds, or, what comes to the 
same thing, by deducting from taxable assets their proportionate share of the bur- 
den of policy liabilities. 

To say that debts must be deducted from taxable assets alone, that no part of 
the net worth of the taxpayer who owns tax-free securities may be taxed if his 
debts equal his tax-free assets, is equivalent to saying, in such a situation, either 
that the taxable assets constitute no part of the net worth or that, even though they 
are a part, still that part is not taxable. But it is not to be supposed that a 

mathematician, an accountant, or a business man would regard the taxable assets as 
contributing nothing to surplus, or, where one-half of the taxpayer’s property is 
tax free, that there is any basis for saying that net worth could, on any theory, be 
attributed more to one class of assets than the other. Yet the result now reached 
would seem to presuppose that the tax-exempt securities alone had contributed to 
the taxpayer’s net worth. These incongruous consequences of the rule applied 
seem to be attributable to the only assumption on which the rule itself could pro- 
ceed, that government bonds, because they are tax exempt, are also debt exempt, 
or may not be used for the payment of debts, when in fact and in law tax-exempt 
securities constitute a part of the corporate reservoir of capital, all of which 
without distinction may be drawn on for the payment of obligations. 

If Missouri, as it undoubtedly might, had levied a tax+on all the property of 
appellant except its tax-exempt bonds, without any deduction for its policy re- 
serve, it is difficult to see upon what articulate principle the tax would be rendered 
invalid by permitting the taxpayer to deduct from the value of its assets the same 
proportion of all its reserves which the taxable assets bear to the total property, 
all of which is liable: for its policies. It would certainly not be because the owner- 
ship of the bends was discriminated against in the apportionment of the deduction, 
or burdened by the tax. Or, if, one-half of the gross assets of a taxpayer being 
chattels without the state, it had taxed his property within the state allowing as a 
deduction one-half his indebtedness, I do not suppose it would have occurred to 
any one to say that the levy was invalid as a tax upon the property beyond the 
taxing jurisdiction. Yet neither of these taxes differs from the present in its 
effect on the ownership of either taxable or tax-free property. 

The apportionment of net worth according to the amounts of the constituent 
elements which enter into its computation has long been a familiar method of ac- 
countants, and has repeatedly been incorporated in taxing statutes where, for one 
reason or other, it is desirable or necessary not to impose a tax on some of these 


elements. The fairness and accuracy of that method has not hitherto been ques- 
tioned. 
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In National Leather Co. v. Massachusetts, 277 U. S. 413, 48 S. Ct. 534, 72. 
L. Ed. 935, the state levied a tax upon “such proportion of the fair cash value of 
all the shares constituting the capital stock * * * as the value of the assets * * * 
employed * * * within the Commonwealth * * * bears to the * * * total assets of 
the corpoatiorn.” The fair cash value of all the shares was, like net worth, the 
result of subtracting all the obligations of the company from its gross assets. See 
First National Bank of Wellington v. Chapman, 173 U. S. 205, 215, 19 S. Ct. 407, 
43 L. Ed. 669; cf. State Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 663. The 
proportion of the net worth which was taxable because attributable to Massachu- 
setts was computed after the deduction was made. If the theory of tax immunity 
here sustained had been followed, all the debts of the company would have been 
deducted from that part of the gross assets attributable to the state, since a tax- 
payer whose gross assets were all taxable would have had that privilege. While 
the methods of computing the taxable portion of net worth vary, the principle 
that “deductions for obligations” are to be apportioned among taxables and non- 
taxables is supported in Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 
41 S. Ct. 45, 65 L. Ed. 165; Bass, Ratcliff, etc., Ltd., v. Tax Commission, 266 U. 
S. 271, 45 S. Ct. 82, 69 L. Ed. 282; Shaffer v. Carter, 252 U. S. 37, 56, 57, 40 S. 
Ct. 221, 64 L. Ed. 445; and United States Glue Co. v. Oak Creek, 247 U. S. 321, 
324, 325, 38 S. Ct. 499, 62 L. Ed. 1135, Ann. Cas. 1918E, 748.* 

It is said that the present tax must be held invalid because, as a matter of law, 
exemptions may not be reduced or eliminated,? nor may tax burdens be increased 
in consequence of the ownership of tax-free securities, and that in the present case 
their ownership was in fact used to increase taxable values. Neither proposition 
can, I think, be supported. First, it is not universally true that ownership of tax- 
exempt securities may not increase the burden of a tax. Taxes upon transfer at 
death, state or federal, may be increased by the ownership by deceased of’ tax- 
exempt securities. Plummer v. Coler, supra; Knowlton v. Moore, 178 U. S. 41, 
20 S. Ct. 747, 44 L. Ed. 969; Greiner v. Lewellyn, supra; Blodgett v. Silberman, 
supra. Notwithstanding Macallen v. Massachusetts, 279 U. S. 620, 49 S. Ct. 
432, 73 L. Ed. 874, I do not understand that tax-exempt securities of a corporation, 
or the income from them, may under no circumstances enter into the computation 
of a corporate franchise tax and increase it proportionately, or that a broker 
or dealer in securities may not be taxed on his profits from the purchase and 
sale of government and state securities. Compare Peck & Co. v. Lowe, 247 U. S. 
165, 38 S. Ct. 432, 62 L. Ed. 1049; Barclay & Co. v. Edwards, 267 U. S. 442, 45 
S. Ct. 135, 348, 69 L. Ed. 703. In National Leather Co. v. Massachusetts, supra, 
an increase of property outside the taxing state might increase the tax on net as- 
sets within the state. For like reasons it would seem that the tax-free securities 
might rightly enter into the computation of net worth since they are liable for 
debts and so contribute to net worth, and that the net worth thus computed should 


1The difference between the two methods may be illustrated by supposing a corporation with 
gross assets of $15,000,000 and obligations of $5,000,000. The fair cash value of all the shares 
would be $10,000,000. Assume that one-tenth of its property is in Massachusetts. The assess- 
ment would be $1,000,000 under the Leather Company Case. By the present method $5,000,000 
would be deducted from one-tenth of the gross assets, $1,500,000, because a concern —_ no 
exempt property might make that deduction. Under the present case the company would be 
free trom tax. 

In Shaffer vy. Carter, Oklahoma levied a net income tax; in the case of residents, — 
income derived from all sources; in the case of nonresidents, upon locally derived income. Re- 
sidents were permitted to deduct all losses; nonresidents were permitted deductions only for 
local losses. he Court said (page 57 of 252 U. S., 40 S. Ct., 221, 227, 64 L. Ed. 445): 

“The difference, however, is only such as arises naturally from the extent of the jurisdic- 
tion of the state in the two classes of cases, and cannot be regarded as an unfriendly or 
unreasonable discrimination. As to residents it may, and does, exert its taxing power over 
their income from all.sources, whether within or without the state, and it accords to them a 
corresponding privilege of deducting their losses, wherever these accrue. As to nonresidents, 
the jurisdiction extends only to their property owned within the state and their business, trade, 
or profession carried on therein, and the tax is only on such income as is derived from those 
sources. Hence there is no obligation to accord to them a deduction by reason of losses else- 
where incurred.” . ’ 

here seems to be as colorable reason in that case as in this for asserting that the receipt 


of exempt income is made the basis for a reduction or elimination of an exemption granted to 
others. 


*So long as the taxpayer had any outstanding policies the present statute could never 
eliminate their deduction until all its assets were tax exempt, when, of course, they alone 
would contribute to net worth, which would then be tax free. However great the proportion of 
tax-exempt property short of the whole, there would still be some deduction. Taxable net worth 
would never quite equal the value of taxable property. 
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ve held subject to the state tax, except in so far as tax-exempt securities contribute 
to it. 

Second, in the present case it is difficult to see in what respect the mere own- 
ership of the appellant’s tax-free securities has been resorted to in order to in- 
crease taxable net values. That conclusion does not follow from the fact that 
the state court in its second opinion found a larger taxable value upon a different 
interpretation of the statute than in its first. It could be true only if, by the con- 
sistent application of the rule finally laid down, the shifting of some of the tax- 
payer’s investments from taxable to exempt securities would result in an increase 
of the tax. But such is not the effect of the statute, for, if the taxpayer who owns 
no exempt property may be taxed on his full net worth, but is taxed only half as 
much if he converts one-half of his gross assets into tax-exempt bonds, it would 
seem that ownership of the latter had resulted in a decrease and not an increase 
of taxable values, and that the burden of the tax is diminished with mathematical 
exactness in the proportion that the taxpayer has chosen to invest in tax-exempt 
securities. 

Invoking the rule now laid down, a taxpayer having no tax-exempt securities 
and legitimately bearing the burden of a state tax on net worth may put off the 
burden completely by the simple expedient of purchasing, on credit, government 
bonds equal in value to his net taxable assets. The success of a device so trans- 
parently destructive of the taxing power of the state may well raise doubts of 
the correctness of the constitutional principle supposed to sustain it. So construed, 
the Constitution does more than protect the ownership of government bonds from 
the burdens of taxation. It confers upon that ownership an affirmative benefit at 
the expense of the taxing power of the state by relieving the owner from the full 
burden of taxation on net worth to which his taxable assets have in_ some 
measure contributed. 

But it is no less our duty to recognize and protect the powers reserved to 
the state under the Constitution than the immunities granted to the federal govern- 
ment. South Carolina v. United States, supra. The right of the state to tax net 
worth, so far as it is attributable to taxable assets, and that of the national govern- 
ment to insist upon its exemption so far as tax-free property enters into its com- 
putation, stand on an equal footing. There is nothing in the Constitution nor in the 
decisions of this Court to justify a taxpayer in demanding that the one should be 
sacrificed to the other or which would support the national government in saying 
to the state that in ascertaining taxable net worth debts must be deducted from 
taxable assets alone, any more than it would support the state in insisting that debts 


should be deducted exclusively from the taxpayer’s government bonds in ascer- 
taining taxable net worth. 


Nothing said by this Court in National Life Insurance Co. v. United States, 
277 U. S. 508, 48 S. Ct. 591, 72 L. Ed. 968, decided one week later than the National 
Leather Company Case, supra, should lead to a reversal of the judgment below. 
In that case an act of Congress taxing the income of insurance companies granted 
an exemption of 4 per cent. of their reserve. By the terms of the statute the 
benefit of the exemption was withheld to the extent that the taxpayer received in- 
come from tax-exempt securities. The statute regulated only the exercise of the 
power of the national government to tax. Neither it nor the decision of the court 
affected the taxing power of a state. The statute was assailed solely on the ground 
that it discriminated against the holder of tax-exempt securities merely because 
they were tax exempt, to the extent that the statutory exemption was withheld 
from the holder of government, state, and municipal bonds. The effect of this 
discrimination was that, if the taxpayer shifted investments from its taxable to its 
tax-exempt list, its tax remained undiminished until the income from the tax-free 
list equalled the statutory exemption. 

After pointing out that the collector in applying the statute had diminished the 
statutory exemption by the amount of interest received from tax exempt secur- 
ities, the court said, page 519 of 277 U. S., 48 S. Ct. 591, 593, 72 L. Ed. 968: 
“Thus, he [the tax collector] required petitioner to pay more upon its taxable in- 
come than could have been demanded had this been derived solely from taxable 
securities. If permitted, this would destroy the guaranteed exemption. One may 
not be subjected to greater burdens upon his taxable property solely because he 
owns some that is free.” 


But the present statute has no such effect. Calling the deduction of policy 
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liabilities, required for the computation of the tax, an “exemption,” and saying that 
ownership of tax exempt securities is made the basis of denying the “full ex- 
emption,” may give this case a verbal resemblance to that, but it does no more. 
True, a change by appellant from taxable to tax-free investments would result in 
a smaller deduction from its taxable assets, but it would also result in a propor- 
tionate reduction of its taxable assets with a corresponding decrease in taxable 
values, always, in exact proportion to appellant’s investment in tax-exempt securities. 

Only if the taxpayer were the fortunate recipient of a gift of tax-exempt se- 
curities could the net worth of its taxable securities be increased, and this not 
solely or at all because its newly acquired securities are “free,” but because they, 
like its taxable assets, may be used to meet policy obligations, and thus proportion- 
ately relieve taxable assets from that burden. Similarly, a gift by way of pay- 
ment of policy obligations or reinsurance would increase the tax, although it 
would not increase taxable assets. So the increase, by gift, of property outside 
the state, would increase the tax upon net assets within the state. The property 
outside the state is not subject to a tax, but it must pay its share of the debts. 
But in every case, as in the present, the tax assessed would correspond with 
mathematical exactness to the contributions made by the taxable assets to the 
total net worth. Hence the question here is not whether the taxpayer has been 
discriminated against because he owns government bonds, but only whether the 
privilege which the state recognizes as attaching to their ownership is sufficiently 
great. 

If the constitutional inhibition is not directed against the imposition of bur- 
dens, but affirmatively compels the annexation of such benefits to the ownership 
of government bonds as will increase their currency and stimulate the market for 
them, even though those privileges are extended at the expense of the constitu- 
tional powers of the states, it is difficult to see what the limits of such a doctrine 
may be. I suppose that the sale and market value of government bonds would be 
materially increased if we were to say that the Constitution sub silentio had for- 
bidden their seizure for debts or rendered their possessor immune from the var- 
ious forms of state taxation to which this Court has said he is subject. But how- 


ever desirable such a consequence might be thought to be, that could hardly be 
taken as a sufficient ground for saying it. 


I think the judgment should be affirmed. 
Mr. Justice Holmes and Mr. Justice Brandeis concut in this opinion. 


HOME INS. CO. et al. v. DICK et al. No. 232. 
Argued Feb. 27, 1930 
Decided May 5, 1930. 
50 Supreme Court Reporter 338. 
1. COURTS — JURISDICTION — FEDERAL QUESTION — TIME TO SUE — 

FOREIGN CONTRACT. ; 

Suit involving question whether Texas statute prohibiting stipulations in 
contracts limiting time for suit to shorter period than two years violated Federal 
Constitution, as applied to Mexican contract, raised federal question (Rev. St. 
Tex. 1925, art. 5545). 

Suit was brought in Texas by insured against a Mexican insurance 
corporation and jurisdiction was asserted in rem by garnishment issued 
against companies which reinsured the Mexican corporation. The ques- 
tion involved was whether a cause of action existed against the Mexican 
corporation at the time of the garnishment and whether there was within 
the state a res belonging to it. The policy, which covered a tug against 
loss by fire, provided, in accordance with Mexican law, that no suit 
should be entered before any tribunal for the collection of any claim 
under the policy, unless filed within one year from date on which damage 
occurred. 

(For other cases, see Courts, Dec. Dig. § 394[10].) 


2. COURTS—JURISDICTION—FEDERAL QUESTION—CONSIDERATION 
BELOW. 


It was immaterial that federal questions were not raised in state trial court, 
where questions were passed on by state appellate courts. 


(For other cases, see Courts, Dec. Dig. § 391[2].) 
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3. LIMITATION OF ACTIONS—TIME TO SUE—STATUTORY PROVISION 

—FOREIGN CONTRACT—DUE PROCESS. 

Texas statute prohibiting stipulations in contract whereby time to sue is 
limited to shorter period than two years held void, as denying due process, as 
applied to insurance contract made and performable in Mexico (Rev. St. Tex 
1925, art. 5545). 

All acts relating to the making of the insurance policy were done in 
Mexico, and all acts in relation to contracts of reinsurance were per- 
formed in New York. The provision limiting time for suit on the policy 
to one year was in accordance with the Mexican law, to which the policy 
was made subject. The premium was paid in Mexico, and the loss was 
payable there, and the insured was present there at the time the policy 
was issued, though his permanent residence was in Texas. Insured now 
invokes the aid of the Texas court by proceeding in rem against the 
insurance companies to recover against the reinsurance companies as 
garnishees, more than one year after cause of action accrued. Rev. St. 
Tex. 1925, art. 5545, is not merely a limitation statute, but deals with 
powers and capacities, and expressly prohibits making of certain contracts, 
and thus purports to create rights and obligations. 

(For other cases, see Limitation of Actions, Dec. Dig. § 4[2].) 

4. LIMITATION OF ACTIONS—TIME TO SUE—STATUTORY PROVISION 

—FOREIGN CONTRACTS. 

State statute prohibiting provisions in contracts limiting time to sue may 
not validly affect contracts not made or performable in state. 

(For other cases, see Limitation of Actions, Dec. Dig. § 4[1].) 


5. COURTS—FEDERAL COURT— OBJECTION — CONSTITUTIONAL 

GROUNDS. 

Federal court, on appeal from state court, would not consider objection, 
where not made or considered below on constitutional grounds. 

(For other cases, see Courts, Dec. Dig. § 391[2].) 

Appeal from the Supreme Court of Texas. 

Action by C. J. Dick against the Compania General Anglo-Mexicana de 
Seguros S. A., defendant, and the Home Insurance Company and another, as 
garnishees. Judgment against the garnishces was affirmed by the Texas Court 
of Civil Appeals [8 S. W (2d) 354] and the Texas Supreme Court [15 S. W. (2d) 
1028], and the garnishees appeal and apply for certiorari. 

Reversed. 

Messrs. David Rumsey and Mark W. Maclay, both of New York City, for 
appellants. 

Messrs. John Neethe and H. C. Hughes, both of Galveston, Tex., for appellees. 

Mr. Justice Brandeis delivered the opinion of the Court. 

Dick, a citizen of Texas, brought this action in a court of that state against 
Compania General Anglo-Mexicana de Seguros §. A., a Mexican corporation, 
to recover on a policy of fire insurance for the total loss of a tug. Jurisdiction 
was asserted in rem through garnishment, by ancillary writs issued against the 
Home Insurance Company and Franklin Fire Insurance Company, which rein- 
sured, by contracts with the Mexican corporation, parts of the risk which it 
had assumed. The garnishees are New York corporations. Upon them, service 
was effected by serving their local agents in Texas appointed pursuant to Texas 
statutes, which require the appointment of local agents by foreign corporations 
seeking permits to do business within the siate. 

The controversy here is wholly between Dick and the garnishees.~ The 
defendant has never been admitted to do business in Texas; has not done any 
business there; and has not authorized any one to receive service of process or 
enter an appearance for it in this cause. It was cited by publication, in accord- 
ance with a Texas statute; attorneys were appointed for it by the trial court; 
and they filed on its behalf an answer which denied liability. But there is no 
contention that thereby jurisdiction in personam over it was acquired. Dick's 
claim is that, since the obligation of a reinsurer to pay the original insurer arises 
upon the happening of the loss, and is not conditional upon prior payment of the 
loss by the insurer, Allemannia Fire Insurance Co. v. Firemen’s Insurance Co., 


Home Ins. Co. et al. v. Dick et al. 243 


209 U. S. 326, 28 S. Ct. 544, 52 L. Ed. 815, 14 Ann. Cas. 948; Hicks v. Poe, 269 
U. S. 118, 46 S. Ct. 29, 70 L. Ed. 187, the New York companies are indebted to 
the Mexican company, and these debts are subject to garnishment in a proceed- 
ing against the latter quasi in rem, even though it is not suable in personam. 
The garnishees concede that inability to sue the Mexican corporation in Texas, 
in personam, is not material, if a cause of action against it existed at the time 
of garnishment and there was within the state a res belonging to it. But they 
deny the existence of the cause of action or of the res. 

Their defense rests upon the following facts: This suit was not commenced 
till more than one year after the date of the loss. The policy provided: “It is 
understood and agreed that no judicial suit or demand shall be entered before 
any tribunal for the collection of any claim under this policy, unless such suits 
or demands are filed within one year counted as from the date on which such 
damage occurs.” This provision was in accord with the Mexican law to which 
the policy was expressly made subject.’ It was issued by the Mexican company 
in Mexico to one Bonner, of Tampico, Mexico, and was there duly assigned to 
Dick prior to the loss. It covered the vessel only in certain Mexican waters. 
The premium was paid in Mexico; and the loss was “payable in the City of 
Mexico in current funds of the United States of Mexico, or their equivalent 
elsewhere.” At the time the policy was issued, when it was assigned to him, 
and until after the loss, Dick actually resided in Mexico, although his permanent 
residence was in Texas. The contracts of reinsurance were effected by corres- 
pondence between the Mexican company in Mexico and the New York companies 
in New York. Nothing thereunder was to be done, or was in fact done, in Texas. 

In the trial court, the garnishees contended that, since the insurance contract 
was made and was to be performed in Mexico, and the one-year provision was 
valid by its laws, Dick’s failure to sue within one year after accrual of the alleged 
cause of action was a complete defense to the suit on the policy; that this 
failure also relieved the garnishees of any obligation as reinsurers, the same 
defense being open to them, New York State Marine Ins. Co. v. Protection Ins. 
Co., 1 Story, 458, 460, Fed. Cas. No. 10,216; and that they, consequently, owed no 
debt to the Mexican company subject to garnishment.’ To this defense Dick 
demurred, on the ground that article 5545 of the Texas Revised Civil Statutes 
(1925) provides: “No person, firm, corporation, association or combination of 
whatsoever kind shall enter into any stipulation, contract, or agreement, by 
reason whereof the time in which to sue thereon is limited to a shorter period 
than two years. And no stipulation, contract, or agreement for any such shorter 
limitation in which to sue shall ever be valid in this State.” 

The trial court sustained Dick’s contention and entered judgment against the 
garnishees. On appeal, both in the Court of Civil Appeals [8 S. W. (2d) 354] 
and in the Supreme Court of the state [15 S. W. (2d) 1028], the garnishees 
asserted that, as construed and applied, the Texas statute violated the due 
process clause of the Fourteenth Amendment and the contract clause. Both 
courts treated the policy provision as equivalent to a foreign statute of limitation; 


1 The policy contained also the provision: “The present policy is subjected to the dis- 
position of the Commercial Code, in that it does not alter or modify the stipulations which 
that same contains.” The dispositions of the Commercial Code thus incorporated are: ‘“Ar- 
ticle 1038. The rights of action derived from commercial acts shall be subject to prescription 
in accordance with the provisions of this Code. Article 1039. The periods fixed for the en- 
forcement of rights of action arising out of commercial acts shall be fatal except restitution 
against same is given. Article 1043. One year shall prescribe actions derived from contracts 
ot life insurance, sea and land.” 


2The loss was made payable to Dick and the Texas & Gulf Steamship Company as their 
interests might appear. he steamship company and Suderman & Young, Inc., assignee of 
part of the cause of action, intervened as plaintiffs, and are joined with Dick as appellees. 
As there are no rights peculiar to them, they need not be further referred to. Dick contends 
that, since the policy was payable to the Texas & Gulf Steamship Company, the contract was 
perform able in Texas, The contention is in conflict with the quoted language of the policy, 
and there is no provision otherwise lending support to the argument. Texas is nowhere men- 
tioned in the policy. Moreover, there is nothing in the record to show that the steamship 
commray'’ sole place of business was in Texas. The state courts made no findings on this 
claim 

3 Besides the defense here discussed the answers both of the Mexican corporation and of 
the garnishees alleged: (2) That the suit was not brought within the period provided by the 
Commercial Code of Mexico, and that thereby the right of action was completely barred upon 
the expiration of one year; (3) that the policy was void because of plaintiff’s misrepresenta- 
tions as to the value of the vessel; (4) that the vessel was not a total loss, and was abandoned, 
in violation of the terms of the policy. None of these defenses needs to be considered. 
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held that article 5545 related to the remedy available in Texas courts; concluded 
that it was validly applicable to the case at bar; and affirmed the judgment of 
the trial court. The garnishees appealed to this Court on the ground that the 
statute, as construed and applied, violated their rights under the Federal Con- 
stitution. Dick moved to dismiss the appeal for want of jurisdiction. Then the 
garnishees filed, also, a petition for a writ of certiorari. Consideration of the 
jurisdiction of this Court on the appeal, and of the petition for certiorari, was 
postponed to the hearing of the case on the merits. 280 U. S. —, 50 S. Ct. —, 
74 L. Ed 

[1, 2] First. Dick contends that this Court lacks jurisdiction of the action, 
because the errors assigned involve only questions of local law and of conflict 
of laws. The argument is that, while a provision requiring notice of loss within 
a fixed period is substantive because it is a condition precedent to the existence 
of the cause of action, the provision for liability only in case suit is brought 
within the year is not substantive because it relates only to the remedy after 
accrual of the cause of action; that, while the validity, interpretation, and per- 
formance of the substantive provisions of the contract are determined by the 
law of the place where it is made and is to be performed, matters which relate 
only to the remedy are unquestionably governed by the lex fori; and that, even 
if the Texas court erred in holding the statute applicable to this contract, the 
error is one of state law or of the interpretation of the contract, and is not 
reviewable here. 

The contention is unsound. There is no dispute as to the meaning of the 
provision in the policy. It is that the insurer shall not be liable unless suit is 
brought within one year of the loss. Whether the provision be interpreted as 
making the commencement of a suit within the year a condition precedent to 
the existence of a cause of action, or as making failure to sue within the year 
a breach of a condition subsequent which extinguishes the cause of action, is not 
of legal significance here.“ Nor are we concerned with the question whether the 
provision is properly described as relating to remedy or to substance. However 
characterized, it is an express term in the contract of the parties by which the 
right of the insured and the correlative obligation of the insurer are defined. 
If effect is given to the clause, Dick cannot recover from the Mexican corpora- 
tion, and the garnishee cannot be compelled to pay. If, on the other hand, the 
statute is applied to the contract, it admittedly abrogates a contractual right and 
imposes liability, although the parties have agreed that there should be none. 

The statute is not simply one of limitation. It does not merely fix the time 
in which the aid of the Texas courts may be invoked. Nor does it govern only 
the remedies available in the Texas courts. It deals with the powers and capa- 
cities of persons and corporations. It expressly prohibits the making of certain 
contracts. As construed, it also directs the disregard in Texas of contractual 
rights and obligations wherever created and assumed; and it commands the en- 
forcement of obligations in excess of those contracted for. Therefore, the ob- 
jection that, as applied to contracts made and to be performed outside of Texas 
the statute violates the Federal Constitution, raises federal questions of sub- 
stance; and the existence of the federal claim is not disproved by saying that 
the statute, or the one-year provision in the policy, relates to the remedy and 
not to the substance. 

That the federal questions were not raised in the trial court is immaterial. 
For the Court of Civil Appeals and the Supreme Court of the State considered 
the questions as properly raised in the appellate proceedings, and passed on 
them adversely to the federal claim. Chicago Rock Island & Pacific Ry. Co. 
v. Perry, 259 U. S. 548, 551, 42 S. Ct. 524, 66 L. Ed. 1056; Sully 


, > 2G. 156; y .v. American 











*That a 


bringing of suit stand upon the same footing was held in Riddlesbarger v. Hartford Insurance 
Co., 7 Wall. 386, 390, 19 L. Ed. 257. Compare Semmes vy. Hartford Insurance Co., 13 
Wall. 


provision requiring notice of loss within a fixed period and one requiring the 


158, 161, 20 L. Ed. 490. The validity and effectiveness of a clause limiting the time 
for suit, in the absence of_a controlling statute, was recognized also in Texas, Suggs v- 
Travelers’ Insurance Co., 71 Tex. 579, 9 S. W. 676, 1 L. R. A. 847. In that case, decided be- 
fore the enactment of article 5545, the Texas court upheld a similar provision in an insurance 
policy against the claim of an infant without capacity to sue. The court described the nature 
of the provision thus at page 581 of 71 Tex., 9 S. W. 676, 677: “It is said to differ from the 


statutory limitation in this: that it does not merely deny the remedy, but forfeits the liability, 
when the suit is not brought within the stipulated time.” 
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National Bank, 178 U. S. 289, 298, 20 S. Ct. 935, 44 L. Ed. 1072. The case is 
properly here on appeal. The motion to dismiss thé appeal is overruled; and 
the petition for certiorari is therefore denied. 

[3, 4] Second. The Texas statute as here construed and applied deprives the 
garnishees of property without due process of law. A state may, of course, pro- 
hibit and declare invalid the making of certain contracts within its borders. 
Ordinarily, it may prohibit performance within its borders, even of contracts 
validly made elsewhere, if they are required to be performed within the state 
and their performance would violate its laws. But, in the case at bar, nothing 
in any way relating to the policy sued on, or to the contracts of reinsurance, 
was ever done or required to be done in Texas. All acts relating to the making 
of the policy were done in Mexico. All in relation to the making of the con- 
tracts of reinsurance were done there or in New York. And, likewise, all things 
in regard to performance were to be done outside of Texas. Neither the Texas 
laws nor the Texas courts were invoked for any purpose, except by Dick in the 
bringing of this suit. The fact that Dick’s permanent residence was in Texas 
is without significance. At all times here material he was physically present and 
acting in Mexico. Texas was therefore without power to affect the terms of 
contracts so made. Its attempt to impose a greater obligation than that agreed 
upon and to seize property in payment ot the imposed obligation violates the 
guaranty against deprivation of property without due process of law. Compania 
General De Tabacos v. Collector of Internal Revenue, 275 U. S. 87, 48 S. Ct. 100, 
72 L. Ed. 177; AEtna Life Ins. Co. v. Dunken, 266 U. S. 389; New York Life 
Ins. Co. v. Dodge, 246 U. S. 357, 38 S. Ct. 337, 62 L. Ed. 772, Ann. Cas. 1918A, 
593. Compare Modern Woodmen of America v. Mixer, 267 U. S. 544, 551, 45 
S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384" 

The cases relied upon, in which it was held that a state may lengthen its 
statute of limitations, are not in point. See Atchafalaya Land Co. v. Williams 
Cypress Co., 258 U. S. 190, 42 S. Ct. 284, 66 L. Ed. 559; National Surety Co. v. 
Architectural Decorating Co., 266 U. S. 276, 33 S. Ct. 17, 57 L. Ed. 221; Vance 
v. Vance, 108 U. S. 514, 2 S. Ct. 854, 27 L. Ed. 808. In those cases, the parties had 
not stipulated a time limit for the enforcement of their obligations. It is true 
that a state may extend the time within which suit may be brought in its own 
courts, if, in doing so, it violates no agreement of the parties.© And, in the 
absence of a contractual provision, the local statute of limitation may be applied 
to a right created in another jurisdiction even where the remedy in the latter 
is barred’. In such cases, the rights and obligations of the parties are not varied. 
When, however, the parties have expressly agreed upon a time limit on their 
obligation, a statute which invalidates the agreement and directs énforcement 
of the contract after the time has expired increases their obligation and imposes 
a burden not contracted for. 

It is true also that a state is not bound to provide remedies and procedure 
to suit the wishes of individual litigants. It may prescribe the kind of remedies 
to be available in its courts and dictate the practice and procedure to be fol- 


5 The division of this court in the Tabacos and Dodge Cases was not on the principle 
here stated, but on the question of fact whether there were in those cases things done within 
the state of which the state could properly lay hold as the basis of the regulations there im- 
posed. Compare Bothwell v. Buckbee, Mears Co., 275 U. S. 274, 48 S. Ct. 124, 72 L. Ed. 
277; Palmetto Fire Ins. Co. v. Conn, 272 U. S. 295, 47 S. Ct. 88, 71 L. Ed. 243. In the 
absence of any such things, as in this case, the Court was agreed that a state is without power 
to impose either public or private obligations on contracts made outside of the state and not to 
be performed there. Compare Mutual Life Insurance Co. v. Liebing, 259 U. S. 209, 42 S. Ct. 
467, 66 L. Ed. 900; E. Merrick Dodd, Jr., “The Power of the Supreme Court to Review State 
Decisions in the Field of Conflict of Laws,’’ 39 Harv. L. Rev. (1926) 533, 548. 


® The state courts placed some reliance on Campbell v. Holt, 115 U. S. 620, 6 S. Ct. 209, 
29 L. Ed. 483. Whether, as there held, a statute of limitations may also be lengthened so as 
to affect liabilities already barred is not here pertinent. There is a clear difference between 
the revival of a liability which is unenforceable only because a statute has barred the remedy 
regardless of the will of the parties, and the extension of a liability beyond the limit expressly 
agreed upon by the parties. Compare National Surety Co. v. Architectural Decorating Co., 226 
U. S. 276, 282, 33 S. Ct. 17, 57 L. Ed. 221; William Danzer & Co. v. Gulf Island R. R. Co., 
268 U. S. 633, 636, 45 S. Ct. 612, 69 L. Ed. 1126. 


™Whether a distinction is to be drawn between statutes of limitation which extinguish or 
limit the right and those which merely bar the remedy, we need not now determine. Compare 
Davis v. Mills, 194 U. S. 451, 20 S. Ct. 692, 48 L. Ed. 1067, and Texas Portland Cement 
Co. v. McCord, 233 U. S. 157, 34 S. Ct. 550, 58 L. Ed. 893, with Canadian Pac. Ry. Co. v. 
Johnston (C. C. A.) 61 F. 738, 25 L. R. A. 470. 





246 The Insurance Law Journal, Vol. 75 [July, 1930 


lowed in pursuing those remedies. Contractual provisions relating to these mat- 
ters, even if valid where made, are often disregarded by the court of the forum, 
pursuant to statute or otherwise. But the Texas statute deals neither with the 
kind of remedy available nor with the mcde in which it is to be pursued. It 
purports to create rights and obligations. It may not validly affect contracts 
which are neither made nor are to be performed in Texas. 

Third. Dick urges that article 5545 of the Texas law is a declaration of its 
public policy; and that a state may properly refuse to recognize foreign rights 
which violate its declared policy. Doubtless, a state may prohibit the enjoy- 
ment by persons within its borders of rights acquired elsewhere which violate 
its laws or public policy; and, under some circumstances, it may refuse to aid 
in the enforcement of such rights. Bothwell v. Buckbee, Mears Co., 275 U. S. 
274, 277, 279, 48 S. Ct. 124, 72 L. Ed. 277; Union Trust Co. v. Grosman, 245 U. S. 
412, 38 S. Ct. 147, 62 L. Ed. 368; compare Fauntleroy v. Lum, 210 U. S. 230, 28 
S. Ct. 641, 52 L. Ed. 1039. But the Mexican corporation never was in Texas; 
and neither it nor the garnishees invoked the aid of the Texas courts or the 
Texas laws. The Mexican corporation was not before the court. The garnishees 
were brought in by compulsory process. Neither has asked favors. They ask 
only to be let alone. We need not consider how far the state may go in impos- 
ing restrictions on the conduct of its own residents, and of foreign corporations 
which have received permission to do business within its borders; or how far 
it may go in refusing to lend the aid of its courts to the enforcement of rights 
acquired outside its borders. It may not abrogate the rights of parties beyond 
its borders having no relation to anything done or to be done within them. 

Fourth. Finally, it is urged that the Federal Constitution does not require 
the states to recognize and protect rights derived from the laws of foreign 
countries—that as to them the full faith and credit clause has no application. 
See, Aitna Life Ins. Co. v. Tremblay, 223 U. S. 185, 32 S. Ct. 309, 56 L. Ed. 398. 
The claims here asserted are not based vpon the full faith and credit clause. 
Compare Royal Arcanum y. Green, 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, 
L. R. A. 1916A, 771. Modern Woodmen of America v. Mixer, 267 U. S. 544, 45 
S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384. They rest upon the Fourteenth Amend- 
ment. Its protection extends to aliens. Moreover, the parties in interest here 
are American companies. The defense asserted is based on the provision of the 
policy and on their contracts of reinsurance. The courts of the state confused 
this defense with that based on the Mexican Code. They held that, even if the 
effect of the foreign statute was to extinguish the right, Dick’s removal to Texas 
prior to the bar of the foreign statute removed the cause of action from Mexico, 
and subjected it to the Texas statute of limitation. And they applied the same 
rule to the provision in the policy. Whether or not that is a sufficient answer 
to the defense based on the foreign law we may not consider; for no issue under 
the full faith and credit clause was raised. But in Texas, as elsewhere, the 
contract was subject to its own limitations. 

[5] Fifth. The garnishees contend that the guaranty of the contract clause 
relates, not to the date of enactment of a statute, but to the date of its effect 
on contracts; that, when issued, the policy of the Mexican corporation was con- 
cededly not subject to Texas law; that, although the statute relied upon by Dick 
was passed prior to the making of the contract, it did not operate upon the con- 
tract until this suit was brought in the Texas court; and that, hence, the statute 
violates the contract clause. Since we hold that the Texas statute, as construed 
and applied, violates the due process clause, we have no occasion to consider 
this contention. Nor have we considered their further contention, in reliance 
upon Morris & Co. v. Skandinavia Ins. Co., 279 U. S. 405, 49 S. Ct. 360, 73 L. Ed. 
762, that there was lack of jurisdiction over them for purposes of garnishment, 
because the authorization of service upon their local agents is limited to suits 
brought against them as defendants. For this objection was not made or con- 
sidered below on constitutional grounds. 

Reversed. 
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LIFE & CASUALTY INS. CO. OF TENNESSEE v. COLEMAN, State Auditor. 
Court of Appeals of Kentucky. March 7, 1930. 
25 Southwestern Reporter (2d) 748. 

1. INSURANCE—MUNICIPAL TAXES PAID BY FOREIGN INSURANCE 
COMPANY ARE TO BE CONSIDERED AS PART OF AGGREGATE 
TAXES PAID WITHIN STATE IN CONSTRUING RETALIATORY 
LAW (Ky. St. §§ 637, 2980, 3058—2, 3290, subd. 1, 3490, subd. 1, 3637—4, 
3673). 

Municipal taxes paid by foreign insurance company and imposed pursuant 

to authority of Ky. St. §§ 2980, 3058—2, 3290, subd. 1, 3490, subd. 1, 3637—4, 3673, 

- to be considered as part of aggregate taxes paid within state in construing 
St. § 637, requiring same taxes against foreign insurance companies as are 

ae on foreign insurance companies within state wherein company is in- 

corporated or organized, though amount payable shall in no event be less than 
primary rate fixed by revenue. 


(For other cases, see Insurance, Dec. Dig. § 19.) 


Appeal from Circuit Court, Franklin County. 

Suit by the Life & Casualty Insurance Company of Tennessee against Clell 
Coleman, Auditor of the Commonwealth. Judgment for defendant, and plaintiff 
appeals. 

Reversed, with directions. 

Wm. Marshall Bullitt and John E. Tarrant, both of Louisville, for appellant. 

J. W. Cammack, Atty. Gen., and Samuel B. Kirby, Jr., Asst. Atty. Gen., for 
appellee. 

L. D. Smith, Atty. Gen. of Tennessee, amicus curie. 

Julien Erwin, of Louisville, amicus curiz for Intersouthern Life Ins. Co. 

Edw. G. Klemm, of Louisville, amicus curiz, for American Life & Accident 
Ins. Co. 

W. W. Thum, of Louisville, amicus curie, Sp. Counsel, for Kentucky State 
Life Ins. Co. 

Claris Adams, amicus curiz, Gen. Counsel, for American Life Convention. 

Rees, J. 

This appeal involves the construction of section 637, Kentucky Statutes, 
commonly known as the Kentucky Retaliatory Insurance Act, which reads: 
“When by the laws of any other state any taxes, fines, penalties, deposits 
of money, or of securities or other obligations, prohibitions or requirements, are im- 
posed upon insurance companies organized or incorporated under any general 
or special law of this state, and transacting business in such other state, or upon 
the agents of such insurance company, greater than those imposed upon sim- 
ilar companies by the laws of this state, or when such laws of other states shall 
require insurance companies of this commonwealth to deposit money or security 
for the benefit or protection of citizens of such other states, or whén the laws 
of any other state, or the officers thereof, shall prohibit companies of this com- 
monwealth from transacting business in said state without a special examination of 
said companies, or a computation of their liabilities by the officers of said state, 
the same taxes, fines, penalties, deposits, examinations, obligations and require- 
ments shall be imposed upon all insurance companies doing business in this state, 
which are incorporated or organized under the laws of such state, and upon their 
agents.” 

This act is not brought into operation unless and until a foreign insurance 
company seeks to do business in this state which is incorporated under the laws 
of a state that places burdens upon foreign companies greater than the burdens 
placed upon foreign companies by Kentucky. 


The appellant, Life & Casualty Insurance Company of Tennessee, qualified to 
to business in Kentucky and collected $215,256.27 in 1926 and $225,764.57 in 1927, 
as premiums on business done in Kentucky. Section 4226, Kentucky Statutes, 
provides: “Every life insurance company, other than fraternal assessment life 
insurance companies, not organized under the laws of this state, but doing busi- 
ness therein, shall, * * * return to the auditor of public accounts for deposit 
in the insurance department a statement under oath of all premiums * * * 
received * * * on business done in this state * * * and shall at the same 
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time pay into the state treasury a tax of two dollars ($2.00) upon each one hundred 
dollars ($100.00) of said premiums. * * *” 

The Tennessee Revenue Act (Shannon’s Annotated Code, § 3302) provides: 
“Each and every foreign insurance company doing business under the provisions 
of this article, shall, * * * pay into the treasury of the state the sum of two 
dollars and fifty cents upon each one hundred dollars of said gross premiums 
so ascertained, which shall be in lieu of all other taxes.” 

The Supreme Court of Tennessee has held that the phrase, “in lieu of all 
other taxes,” precludes municipalities from imposing any taxes upon foreign 
insurance companies, and the only tax imposed on such companies in Tennessce 
is 2% per cent. of the premiums collected in that state. Hunter v. Memphis, 
93 Tenn. 571, 26 S. W. 828; City of Memphis v. Hernando Insurance Company, 
6 Baxt. (Tenn.) 527; Memphis v. American Express Company, 18 Pickle (102 
Tenn.) 336, 52 S. W. 172. 

In addition to the 2 per cent. state tax provided for by section 4226 of the 
Kentucky Statutes, the Legislature has conferred upon cities of the various classes 
the power to impose taxes upon foreign insurance companies transacting busi- 
ness within their municipal limits. Kentucky Statutes, §§ 2980, 3058—2, 3290— 
1, 3490—1, 3637—4, and 3673. The appellant reported to the auditor, as required 
by law, the amount of premiums collected by it in Kentucky in 1926 and 1927, and, 
recognizing that, under the Kentucky Retaliatory Law, it should pay in taxes 
an amount equal to 2% per cent. of the premiums collected by it, it tendered 
that amount for each year, less the amount of municipal taxes paid by it, which 
were $957.66 in 1926 and $940.74 in 1927.. The amount tendered was in excess 
of 2 per cent. of the premiums collected by the company. The Kentucky authori- 
ties to whom the tax was tendered refused to treat the municipal taxes as de- 
ductible and insisted that appellant should pay 2% per cent, on the amount of 
premiums collected in this state, which was the amount of the Tennessee pre- 
mium tax. The Tennessee company paid the additional sums under protest and 
brought this suit to recover them. The lower court denied a recovery, and it 
has appealed. 

[1] The sole question to be determined on this appeal is whether or not the 
municipal taxes paid by the Tennessee company should be considered as a part 
of the aggregate taxes paid in Kentucky in construing our Retaliatory Tax Act. 

{2]. The primary purpose of this act is not to raise revenue but to secure 
for the insurance companies of Kentucky even-handed treatment by the Legis- 
latures of other states. All courts hold that retaliatory tax laws are penal in 
nature and should be strictly construed. Such laws have been adopted in most 
of the states of the union and are very similar in character. By these laws 
one state imposes the same or like restrictions and conditions upon insurance 
corporations of other states doing business within its territory as such other 
states impose upon foreign insurance corporations doing business therein. The 
purpose of such acts is to protect domestic companies from unreasonable taxa- 
tion by other states and are only brought into operation when another state 
taxes foreign insurance companies at a rate higher than the retaliating state 
taxes companies of other states. In 12 R. C. L. p. 67, § 46, the author says: 
“Retaliatory statutes will not be enforced against a foreign corporation on the 
ground of alleged restrictions in the statutes of the state which created it, un- 
less it is clearly proven that those statutes would have the restrictive effect 
which is claimed. Moreover, while it is doubtless true that the ultimate object 
of such statutes is to secure reciprocity, their immediate object is to retaliate 
on the companies of a given state disfavors shown to domestic companies in such 


state; consequently they are penal in character and must, unlike reciprocal sta- 
tutes, be strictly construed.” 


The distinction between retalitaory and reciprocal statutes is thus stated 
in State v. Fidelity & Casualty Insurance Company, 49 Ohio St. 440, 31 N. E. 
658, 659, 16 L. R. A. 611, 34 Am. St. Rep. 573: “The character of this section is 
relative to its construction. It is claimed to be reciprocal in character, and 
should therefore be liberally construed. A little reflection will, we think, show 
that it is not of this nature, but, upon the other hand, retaliatory, and should 
therefore be strictly construed; or, in other words, not applied to a case that 
does not fairly fall within its letter. Reciprocity expresses the act of an inter- 
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change of favors between persons or nations; retaliation, that of returning evil 
for evil, or disfavors for disfavors. Accurately speaking, we reciprocate favors 
and retaliate disfavors. This, then, is a retaliatory statute. It treats the com- 
panies of other states as Ohio companies are treated in them; but the moment 
it is made to appear that Ohio companies are not treated with the same favor 
in another state that companies of that state are treated in Ohio, a case is 
made for the application of its provisions, and retaliation follows as a result. 
It is true that the ultimate object of the statute is to secure reciprocity; but 
what we have now to do with is not its ultimate, but its immediate, object, and 
that is to retaliate on the companies of a given state disfavors shown to Ohio 
companies in the same state.” 

[3] In the instant case the Tennessee Revenue Act provides for a 2% per 
cent. tax upon the gross premiums collected in the state which shall be in lieu 
of all other taxes. The Kentucky Revenue Act provides for a 2 per cent. tax 
‘upon gross premiums collected in the state, and in addition municipalities are 
permitted to impose taxes upon insurance companies for the privilege of doing 
business within their corporate limits. The municipalities are agencies of the 
state government and can levy and collect taxes only in the manner and amount 
‘authorized by the state. In enacting the retaliatory insurance statute, it was 
the purpose of the Legislature to equalize the burdens imposed upon foreign 
and domestic companies. There can be no equalization of the burden unless 
the taxes levied or the obligations imposed are the same in the aggregate. In 
order to provide equality, which is the manifest object of the statute, it is not 
necessary to levy a specific tax to meet a similar tax levied by another state, 
but, if the aggregate of the taxes collected from a foreign insurance company 
in the retaliating state equals the tax imposed on foreign insurance companies 
by the state in which the taxed company is incorporated, the object of the law 
has been attained. Equality is the result aimed at and is achieved when the 
ultimate taxes levied are equal, even though they are imposed by different arms 
of the respective state governments and are applied to different purposes. 

In construing the Ohio retaliatory tax statute, which is substantially the same 
as our statute, the Supreme Court of Ohio said in State v. Reinmund, 45 Ohio 
St. 214, 13 N. E. 30, 32, a case very similar to the one now before us: 

“In other words, our law is protective in its character; its purpose being to 
protect Ohio insurance companies from imposition which might be put upon them 
by other states, and not retaliatory in the sense of first imposing upon foreign 
companies such taxes as are imposed upon other foreign corporations under like 
circumstances, and then, in addition, a sum equal to what other states may im- 
pose upon our companies doing business there. And the superintendent of in- 
surance performs his whole duty in the matter when he requires companies 
organized out of this state to pay, in addition to the amount paid as taxes in 
the several counties, a sum sufficient to make the total equal to the amount that 
would be realized were the rule of taxation of the state, under whose laws the 
foreign company is organized, applied to such company’s business transacted in 
this state. 

“This view is in consonance with a recognized policy of this state of long 
standing, which is to invite, rather than dispel, the investment and use here of 
foreign capital. In this spirit, the obvious interest of the state is to encourage 
the location here of agencies of companies organized in other states, having 
large experience and abundant capital, in order to afford our people the mani- 
fold benefits of the security given by their contracts; and any unnecessary dis- 
crimination against those companies would be inconsistent with this enlightened 
policy, and would tend to injuriously affect our people. The language employed 
in the sections quoted fails to show any purpose on the part of the legislature 
to depart from this well-settled policy.” 


__In Cochrane v. Bankers’ Life Company (C. C. A.) 30 F.(2d) 918, 922, it is 
said: “Retaliatory statutes, it has been held with conclusive reasoning, are 
intended to level the amount of taxes, and not, as a penal statute, to require the 
payment of an equal rate of taxation as a penalty.” Also see Metropolitan Life 
Insurance Company v. Commonwealth, 198 Mass. 466, 84 N. E. 863; Bankers’ 
Life Company v. Richardson, 192 Cal. 113, 218 P. 586. 

Our conclusion is that the provisions of the retaliatory tax statute were 
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complied with when the Tennessee company paid an amount equal to the total tax 
payable by foreign companies on the same volume of business in Tennessee, 
and, in determining the amount to be paid, the Tennessee company must be 
given credit for municipal taxes paid in Kentucky. Of course, in no event shall 
the amount payable to the state by foreign insurance companies be less than 2 
per cent. of the amount of premiums collected; that being primary rate fixed 
by the revenue statute. 

It is suggested by the Attorney General that this construction of section 
637 will render the law difficult to administer and will entail endless computa- 
tion and investigation by the insurance department to determine which, out 
of all the cities in Kentucky, each Tennessee insurance company chooses to do 
business in, and the amount of tax paid to each city. A sufficient answer to this 
contention is that the present state tax of 2 per cent. is imposed on foreign 
insurance companies on the basis of statements furnished by such companies 
of business done by them in Kentucky. In order to secure credit for municipal 
taxes paid by them, they must necessarily report such payments, the correct- 
ness of which can be quickly and easily verified. It follows that the lower court 
etred in adjudging that a credit should not be allowed for the municipal taxes 
paid by appellant. 


Wherefore the judgment is reversed, with directions to enter a judgment in 
conformity herewith. 


WEISMAN INS. AGENCY v. BASS. 
No. 2743. 
Court of Appeal of Louisiana. Second Circuit. April 10, 1930. 
127 Southern Reporter 635. 
1. INSURANCE—ACTION FOR PREMIUMS—INSURANCE AGENCY~— 
SUBROGATION—NECESSITY OF ALLEGING. 


Insurance agency liable to insurer for premiums on policy could sue for pre- 
miums in own name without alleging subrogation. 


Insurance agency alleged that amount of the premiums was charged 
against it by the insurance companies and that it had paid said amount 
to the insurance companies, but did not allege any subrogation. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


Appeal from City Court of Shreveport; David B. Samuel, Judge. 

Action by Weisman Insurance Agency against O. J. Bass. From judgment 
for plaintiff, defendant appeals. 

Reversed and rendered. 

Cook & Cook and C. D. Egan, all of Shreveport, for appellant. 

C. B. Prothro, of Shreveport, for appellee. 

Drew, J 

Plaintiff alleges that it is the agent for a number of insurance companies, and 
that during the years 1920, 1921, and 1922 it wrote and issued to O. J. Bass a 
number of insurance policies covering loss or damage by fire and tornado, 
automobile liability, fire and theft, and workmen’s compensation insurance. That 
the said defendant owes a balance of $267.70 on premiums due on said policies, 
attaching an itemized statement to the petition. It also claims $25 premium 
due for contractor’s bond furnished by plaintiff in the erection of a building for 
A. F. Vickey. It further alleges that the amount of said premiums was charged 
to plaintiff by the insurance companies, and that it has paid same. 

Defendant filed a prayer for oyer of the policies issued or certified copies 
of same. Answer to said prayer was as follows: “Now into court comes the 
plaintiff in the above numbered and entitled cause and for answer to the de- 
fendant’s prayer for oyer files herewith the insurance policies sued on herein 
bearing numbers 2525084, and 2525088, New Brunswick Fire Insurance Company, 
and number 5818, Sterling Fire Insurance Company. Wherefore plaintiff prays 
that the prayer be discharged and defendant ordered to answer the petition 
within ten days from the date. For general relief.” 

On the bottom of the answer is an unsigned order discharging the defend- 
ant from rule, and ordering defendant to answer. A copy of the minutes is not 
in the record, and we have no way of knowing whether the prayer for oyer 
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was held satisfied or not. Defendant did answer, and we presume he did so 
under order of court holding the plaintiff discharged under the prayer for oyer. 

Defendant then filed an exception of vagueness, and there is nothing in the 
record to indicate that it was ever passed on by the lower court. 

Defendant answered, pleading a general denial to most of the petition, ad- 
mitting, however, that he carried workmen’s compensation insurance, but avers 
that his payments to plaintiff, proper credits being allowed and proper ad- 
justments had, are more than sufficient to pay the premiums on such policies. 

He admits having carried an automobile fire policy in the amount of $2,000 
on one automobile and an automobile liability policy No. 157920 Georgia Casualty 
on his own automobile. All other allegations are denied. 

The case went to trial on these issues, and at the beginning of the trial, 
defendant objected to the testimony of the account for the reason that plain- 
tiff did not allege that it was subrogated to the rights of the insurance com- 
panies who issued the policies; and further objected to parole proof of the in- 
surance policies for the reason that the policies were the best evidence. 

This objection was overruled and the evidence admitted, and the objection 
and ruling was made general to all testimony. 

Later in the trial of the case the trial judge ruled that the insurance policies 
were the best evidence, and allowed the plaintiff to introduce in evidence what 
it called office copies of the policies, and, on this evidence, rendered judgment 
in favor of plaintiff. 

Defendant appealed from the judgment, and strenuously urges in this court 
the objections that were overruled in the court below. 

[1] The ruling of the court on the first objection, for the reason plaintiff 
had not alleged itself subrogated to the rights of the insurance companies, was 
correct. Plaintiff alleged that the amount of said premiums was charged against 
it by the insurance companies, and that it had paid said amount to the insurance 
companies. 

“A broker who has become liable for the premium on a policy may recover 
the amount thereof from the insured though he has not paid the insurer.” And 
he may sue in his own name. 14 R. C. L. 878; 33 Corpus Juris, 67. Waters v. 
Wandless (Tex. Civ. App.) 35 S. W. 184; Cobb v. Keith, 110 Ala. 614, 18 So. 325; 
a i Connor, 84 Wash. 121, 146 P. 174; Harrison v. Birrell, 58 Or. 410, 115 
P. 141, 144. 

[2] The second objection, which was made to the introduction of secondary 
evidence, for the reason that the policies of insurance were, the best evidence, 
we think was well taken, and should have been sustained. 

The plaintiff did not serve notice on the defendant, by rule or otherwise, to 
produce the original insurance policies, nor did it attempt to account for said 
policies. It contented itself with offering what is called office copies of the 
policies which, in fact, were not copies of the policies, being copies only in part. 
However, such copies as they were might have been admissible had it been 
shown that they were the only evidence possible to produce to show that the 
policies were issued and to whom. This was not done and the evidence there- 
under was inadmissible. Payne v. Crawford, 102 Ala. 387, 14 So. 854; Hanover 
Fire Ins. Co. v. Lewis, 23 Fla. 193, 1 So. 863; Mrs. Betty Franklin v. First Bap- 
tist Church, 2 La. App. 698. “Secondary evidence of the contents of written 
papers is admissible where the originals themselves cannot be produced, after 
= — made to do so.” 10 R. C. L. 911; Coons v. Renick, 11 Tex. 134, 60 Am. 

ec. 230. 

“If a document is in possession of the adverse party, he must be notified, 
as a rule, to produce it before secondary evidence of its contents may be re- 
sorted to. So if a party asserts for the first time at the trial that a certain 
written instrument exists and is in possession of the opposite party, the former 
is not allowed to prove its contents by secondary evidence, without having given 
notice to produce it.” 10 R. C. L. 920. 


“Where a party desires to introduce proof of the contents of a letter in the 
possession of the adverse party, the proper practice is to serve notice on the 
adverse party to produce the letter; in the event of his failure to do so, other 
evidence of the contents of the letter is not admissible.” 10 R. €. L. 906. 

“Naturally the best evidence of the conditions of a written instrument con- 
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sists in the actual production of the instrument itself, and the general rule is 
that secondary evidence of its contents cannot be admitted until the non-pro- 
duction of the original has been satisfactorily accounted for.” 10 R. C. L. 903: 
17 Cyc. 556. Home Ins. Co. v. North Little Rock Ice Co., 86 Ark. 538, 111 S. W. 
994, 23 L. R. A. (N. S.) 1201. 

“Oral evidence cannot be given of the contents of a paper in the hands of 
an adversary, without notice to him to produce it on the trial.” Erwin v. Porter, 
6 Mart. (N. S.) 166; Gardere v. Fisk, 6 Mart. (N. S.) 388. 

Plaintiff, relies on the fact that defendant filed a prayer for oyer of the in- 
surance policies or copies thereof, and he was furnished copies, that he received 
what he asked for and should be satisfied. 

([3] Defendant in his prayer for oyer sets out that he is unable to answer 
the petition until his prayer is answered. The prayer for oyer was to secure in- 
formation on which to predicate an answer, and in no way deprived him of his 
right to object to inadmissible evidence on the trial of the case. 

Plaintiff was bound to have used the proper means to secure the insurance 
policies, whether in the hands of defendant or some third person, before sec- 
ondary evidence would be admissible. He failed to use the means provided by 
law. 

Plaintiff made out his case in the lower court by this evidence which was 
inadmissible, and the judgment of the lower court will have to be reversed and 
the demands of the plaintiff rejected as of nonsuit. 

It is therefore ordered, adjudged, and decreed that the judgment of the lower 
court be reversed, and the demands of the plaintiff are hereby rejected as of 
nonsuit. 

Costs to be paid by plaintiff and appellant. 





New York Life Ins. Co. v. Brown 


NEW YORK LIFE INS. CO. v. BROWN. 
No. 5617. 
Circuit Court of Appeals, Fifth Circuit. March 24, 1930. 
Rehearing Denied April 21, 1930. 
39 Federal Reporter (2d) 376. 
1. INSURANCE—DOUBLE INDEMNITY—SUICIDE—JURY QUESTION. 
Whether insured committed suicide, barring double indemnity for accidental 

death, held for jury. 

The evidence as to whether gas tube was connected to pressing iron 
in insured’s tailor shop when he was found asphyxiated therein, whether 
cock in gas fixture was open, and his mental attitude shortly before his 
death was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


4. INSURANCE—SUICIDE—PRESUMPTION. 
Insurer has burden of overcoming presumption against insured’s suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
5. INSURANCE—SUICIDE—PRESUM PTION—REBUTTAL. 


Whether insurer overcame presumption against suicide depends on facts in 
each case. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action by Mrs. Elona Brown against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. Colquitt Carter and Grover Middlebrooks, both of Atlanta, Ga. (Louis 
H. Cooke, of New York City, and Bryan & Middlebrooks, of Atlanta, Ga., on 
the brief), for appellant. 

John T. Dennis and R. B. Blackburn, both of Atlanta, Ga. (Hewlett & 
Dennis, of Atlanta, Ga., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. 

Appellee, as beneficiary, brought suit on two policies of insurance on the 
life of Max Brown, which provided for double indemnity if the death of the 
insured resulted directly from external, violent, and accidental means. Appellant 
had admitted liability for the face of the policies and had paid that amount, 
but defended against double indemnity on the ground that the insured had com- 
mitted suicide. Appellee recovered a verdict on which judgment was entered. 
A new trial was denied, and this appeal followed. Error is assigned to the 
refusal of a directed verdict ait the close of the evidence. 

[1] The insured, a tailor, was found asphyxiated by illuminating gas, sitting 
at a table in his place of business, in Jacksonville, Fla., about 7 o’clock in the 
morning. Close by was a pressing iron which, when in use, was heated by gas 
through a flexible tube connected to a gas fixture on the wall. While there 
is no doubt that the room was filled with gas at the time the body was dis- 
covered, the evidence was conflicting as to other conditions existing at the time. 
There was testimony tending to show that the tube was connected to the iron 
but disconnected from the fixture, but, also, that the fixture was turned off, and 
the source of the gas leak could not be discovered; that the cock in the fixture 
was loose, and gas had been known to escape before. On the other hand, there 
was testimony tending to show that the tube was disconnected from the iron 
and the gas was pouring out of it and that the cock in the fixture was open. 
As throwing light upon the mental attitude of deceased, there was testimony 
tending to show that shortly before his death he had been divorced from his 
wife, appellant, and that she was constantly harassing him for money; that he 
was in bad financial shape, unable to pay his rent, and could not account for 
certain moneys that had been paid to him for the purchase of cloth to be used 
in the making of uniforms for the police band. On the other hand, there was 
testimony tending to show that he was cheerful and in good spirits immediately 
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before his death; that his wife and he had become reconciled and, while they 
did not live together, they were friendly and saw each other frequently, the 
last time a day or two before his death. 

On the facts shown by the record, the case was essentially one for the jury 
and it was not error to submit it to them. 

[2] Error is assigned to the admission of a certificate from the coroner at 
Jacksonville, which recited that the death was accidental. 

The coroner’s certificate was admitted by the district court on the theory 
that it made prima facie proof of its recitals under the law of Florida where 
the death occurred. However, notwithstanding the admission of the certificate, 
the officer who made it appeared as a witness and testified in the case and 
was subjected to cross-examination by counsel for appellant. If its admission 
was error, which it is unnecessary to discuss, it was harmless. 

[3-6] Error is assigned to the refusal of the following requested charge: 
“Should there be any.conflict in the: evidence as to whether the insured’s death 
was accidental or suicidal, the presumption against suicide is not sufficient to 
place upon the defendant the burden of showing that the death was suicidal. 
On the contrary, the burden is upon the plaintiff throughout, assisted by the 
presumption against suicide, to establish by a preponderance of all of the evi- 
dence that the insured’s death resulted from accidental cause and did not result 
from self-destruction, sane or insane.” 

And to the following portion of the general charge: “In deciding where 
the preponderance of evidence is you are to remember the presumption, of 
course, that a man does not take his life, so if the matter be so evenly balanced 
and so uncertain that you cannot tell from the evidence itself, then the pre- 
sumption would govern, but if the evidence itself shows you the truth, then you 
will follow the truth and leave the presumption.” 

The requested charge is conflicting in its parts. The first sentence, in 
effect, would instruct the jury to disregard the presumption against suicide, 
while the second sentence would tell the jury to give it effect. The charge 
would have confused the jury and was properly refused for that reason alone. 
However, the second sentence correctly states the law and is substantially the 
same as the charge given. The presumption against suicide arose upon proof 
that was consistent with death by accident. It was not incumbent on the plain- 
tiff to negative the theory of suicide, except by showing the facts and cir- 
cumstances of the death. Suicide is a defense to the insurer and, when in- 
voked, the burden of overcoming the presumption must be met. Whether the 
burden is sustained depends on the facts in each case. Travelers’ Ins. Co. v. 
McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Connecticut Mut. Life Ins. 
SO: Akens, 150 U. S. 468, 14 S. Ct. 155, 37 L. Ed. 1148; New York Life Ins. 
Co. v. Ross (C. C. A.) 30 F.(2d) 80; Prudential Ins. Co. v. Baciocco (C. C. A.) 
29 F.(2d) 966. The refusal of the requested charge and the charge given was 
not error. 


No other errors are assigned. 
Affirmed. 


BANKERS’ RESERVE LIFE CO. v. MATTHEWS et al. No. 8670. 
Circuit Court of Appeals, Eighth Circuit. Feb. 20, 1930. 
39 Federal Reporter (2d) 528. 


1. INSURANCE—CONTRACTS—VALIDITY—INSURABLE INTEREST. 


Insurance contract, originally made for benefit of one not having insurable in- 
terest in life insured, is void as against public policy. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
2. INSURANCE—ASSIGNMENT—WAGER POLICY. 


_ . One may procure insurance on his own life and assign it to another, provided 
it is not done as cover for wager policy. 


(For other cases, see Insurance, Dec. Dig. § 122.) 





Life] Bankers Reserve Life Co. v. Mathews 


3. INSURANCE—WAGER POLICY—TEST—GOOD FAITH. 

Policy taken out for benefit of one having insurable interest is wagering con- 
tract, if insured, at time it became effective, contemplated assignment to one with- 
out insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

4. INSURANCE—INSURABLE INTEREST—OWN LIFE. 
Person has insurable interest in his own life for benefit of his estate. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 

5. INSURANCE—INSURABLE INTEREST—FIRST COUSIN. 

First cousin of insured, not dependent on him nor creditor, had no insurable 
interest. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

6. INSURANCE—WAGER POLICY—CONTEMPLATED ASSIGNMENT— 

JURY QUESTION. 

Whether insured contemplated assignment to first cousin at time life policy 
became effective held for jury. 

The evidence showed that insured named “Estate” as beneficiary in 
application for insurance on August 8, that requests for change of bene- 
ficiary were executed as of September 6, that new beneficiary was first 
cousin of insured, and wife of doctor who paid money for the first pre- 
miums and had to do with procuring insurance and with change in bene- 
ficiary, and that insured, who was orphan, had been raised in family with 
new beneficiary by her father, who was his uncle. There was a contention 
that the policy was a wager policy. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

7. INSURANCE—APPLICATION—REPRESENTATIONS—WARRANTIES. 


In insurance application, “representations” must be honest belief of insured, 
though possibly untrue, while “warranties” must be true, irrespective of honesty 
of statement. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

8. INSURANCE—CONTRACTS — POWER — REPRESENTATIONS — WAR- 

RANTIES. 


Parties to insurance contract may agree that statements will be treated as 
representations or as warranties. 
(For other cases, see Insurance, Dec. Dig. § 263.) 
9. INSURANCE—CONTRACTS—CONSTRUCTION. 
Insurance contract is construed like ordinary contract. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
10. INSURANCE—CON TRACTS—REPRESENTATIONS. 
Parties to insurance contract may make representations part of contract with- 
out changing them to warranties. 
(For other cases, see Insurance, Dec. Dig. § 265.) 
11. INSURANCE—CONTRACTS—INTENTION — STATEMENTS OF AP- 
PLICATION—REPRESENTATIONS. 


Insurance contract held to show intention that statements in application should 


be part of contract, and, in absence of fraud, should be deemed representations and 
not warranties. 


The policy expressly made the application “a part of this contract” 
and part of the consideration for the insurer entering into the contract. 
There was also a provision that “all statements made by the insured shall, 
in the absence of fraud, be deemed representations and not warranties.” 

(For other cases, see Insurance, Dec. Dig. § 265.) 
12. INSURANCE — CONTRACTS — CONSTRUCTION — PARTIES’ IN- 
TENTION. 
Where meaning of insurance policy is clearly expressed, there is no place for 
tule of construction to ascertain parties’ intention. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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13. INSURANCE — REPRESENTATION — TRUTH — KNOWLEDGE — 
FACT QUESTION. 
Whether representation made in application for insurance is both untrue and 
knowingly falsely made is fact question. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from the District Court of the United States for the Eastern 
District of Arkansas; John E. Martineau, Judge. 

Action by Minerva C. Matthews and another against the Bankers’ Reserve 
Life Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

W. P. Strait of Morrillton, Ark., for appellant. 

John G. Moore, of Morrillton, Ark., and G. B. Colvin, of Perry, Ark., for 
appellees. 

Before Stone and Gardner, Circuit Judges, and Miller, District Judge. 

Stone, Circuit Judge. 

A suit was filed by Minerva C. Matthews and another by Minerva C. Mat- 
thews and H. A. Thedford (administrator of George Henry Thedford) on two life 
insurance policies for $5,000 each. Mrs. Matthews was the beneficiary under one 
of these policies, and Mrs. Matthews and the estate were the beneficiaries under 
the other. These cases were consolidated for trial. From judgments upon verdicts 
favoring recovery, the defendant brings this appeal. 

Three issues are argued here: First, that the contracts were void as wagering 
contracts; second, that certain statements in the application upon which the policies 
were based were warranties and untrue; third, that, if such statements were repre- 
sentations instead of warranties, they were false to the knowledge of the applicant 
at the time made. 

I. Appellant's first contention is that these policies are void as wagering con- 
tracts. The application was by insured (George Henry Thedford) for a single 
policy of $5,000. When the agent forwarded this application to the company, he 
suggested, without the knowledge of any one else, that an additional policy for 
$5,000 be sent him. This was done, and the additional policy was accepted by the 
insured. As originally issued, both policies were to the estate of insured. Shortly 
after delivery of the two policies, changes in beneficiary were made so that the 
original policy was changed so as to be to the benefit of the estate for $2,000 and 
to Minerva C. Matthews for $3,000, and the additional policy changed to Minerva 
C. Matthews for the entire amount $5,000. Appellant makes three successive al- 
ternative contentions: First, that both policies are void as wagering contracts; 
second, that the additional policy, and so much of the original policy as is for the 
benefit of Mrs. Matthews, are void for the same reason; third, that the additional 
policy is void for like reason. 

[1-6] An insurance contract originally made for the benefit of one not having 
an “insurable interest” in the life insured is void as against public policy. Grigsby 
v. Russell, 222 U.S. 149,154, 32S. ‘Ct. 58. 56 L. Ba. 133, 36-1. R.A: GN. S$.) 
642, Ann. Cas. 1913B, 863; Crotty v. Union Mutual Life Ins. Co., 144 U. S. 621, 
623, 12 S. Ct. 749, 36 L. Ed. 566; Warnock v. Davis, 104 U. S. 775, 779, 26 L. Ed. 
924; Cammack v. Lewis, 15 Wall. 643, 647, 21 L. Ed. 244; Conn. Mut. L. Ins. Co. 
v. Schaefer, 94 U. S. 457, 460, 24 L. Ed. 251; Gordon v. Ware Nat. Bank, 132 F. 
444, 445, 67 L. R. A. 550, this court. Obviously this rule could be easily evaded if 
the courts looked solely to the beneficiary in the policy as issued, because ‘there 
could be an immediate assignment thereof to one having no insurable interest, but 
for whose benefit the policy was intentionally taken out. On the other hand, it is 
highly desirable that life insurance policies (which are in all respects valid) 
should be broadly assignable by the one having such right to assign. Therefore, 
the rule is that “any person has a right to procure an insurance on his own life 
and to assign it to another provided it be not done by way of cover for a wager 
policy.” A®tna Life Ins. Co. v. France, 94 U. S. 561, 564, 24 L. Ed. 287. Also see 
Midland National Bank v. Dakota L. Ins. Co., 277 U. S. 346, 350, 48 S. Ct. 532, 
72 L. Ed. 911; Grigsby v. Russell, 222 U. S. 149, 155, 32 S. Ct. 58, 56 L. Ed. 
133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913 B, 863; Mutual L. Ins. Co. v. Arm- 
strong, 117 U. S. 591, 597, 6 S. Ct. 877, 29 L. Ed. 997; Gordon v. Ware Nat. Bank, 
132 F. 444, 446, 67 L. R. A. 550 (this court). In short, the test is the good faith 
in taking out the policy for the benefit of one having an insurable interest. The 
crux is whether the policy was a wagering contract at the time it became effective 
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as a contract. If, at that time, such assignment was contemplated by the insured, 
it is a wagering contract, otherwise it is not. 

Both of these policies were originally issued payable to the estate of insured 
and “a person has an insurable interest in his own life for the benefit of his 
estate.” Central Nat. Bank of Washington v. Hume, 128 U. S. 195, 204, 9 S. Ct. 
41, 44, 32 L. Ed. 370. Later, assignments were made of one policy and a portion of 
the other to Mrs. Matthews, who was a first cousin of the insured, not dependent 
upon him nor a creditor, and therefore having no insurable interest in the life of 
insured. Therefore, the question here is whether this insured, at the time these 
policies became contracts, contemplated assignment to Mrs. Matthews. This is a 
question of fact. This question was submitted to the jury, which held against ap- 
pellant. The matter for our determination is the sufficiency of the evidence to 
justify such submission. 

The two policies were on the life of George Henry Thedford for $5,000 each. 
The application was for one policy for $5,000. An additional policy for $5,000 was 
requested by the insurance agent (T. C. Scroggin) when he sent in the application. 
30th policies were delivered, accepted, and premiums. ($170.05 each) paid thereon 
for the first year. The application is dated August 8, 1927. The medical exam- 
ination was on August 11, 1927. The policy is dated August 19, 1927. 

The application named the “Estate” of insured as beneficiary, and both policies 
were so issued. Requests for change in beneficiary were executed, as of Septem- 
ber 6, 1927, on blanks furnished by the company. As to the policy issued on the 
application, the change was $2,000 to the estate of insured and $3,000 to Minerva 
C. Matthews. As to the additional policy, Minerva C. Matthews was made sole 
beneficiary. In each request the unconditional right to make further change in 
beneficiary was expressly reserved to the insured. The policies were sent to the 
appellant with these requests; the requested changes were made as of September 
12, 1927, and the policies returned. The insured died on January 11, 1928. 

The beneficiary, Minerva C. Matthews, was the first cousin of the insured and 
the wife of Dr. J. M. Matthews. Mrs. Matthews had nothing to do with the pro- 
curing of this insurance, the payment of the premiums, nor the change in bene- 
ficiaries, and was not, therefore, a witness. Dr. Matthews paid out the money for 
the first premiums, and had to do with procuring the insurance and with the change 
in beneficiary. The truth of his testimony is really the center of the controversy 
concerning this issue of whether the policies were wagering contracts. All of the 
other evidence upon that issue is aimed either at confirming or at denying his 
story. Therefore, the importance of stating that story. 

A summary of his testimony is as follows: At the time here involved he was 
fifty-one years old and had been a practicing physician for many years, and was 
then located at Morrilton, Ark. He had been married about 25 years. He had 
known the insured about 28 years. The insured (an orphan) had been raised in 
the family with Mrs. Matthews by her father, who was his uncle. Insured was a 
tenant farmer of no means, and Dr. Matthews assisted him financially at times 
whenever insured sought such. Insured lived about twenty-two miles from Mor- 
rilton on a rented farm a few miles from Perryville. On the afternoon of August 
8, 1927, Dr. Matthews drove up to his office, parked his car in front of a restau- 
rant, “and George Thedford happened to be standing there.” After a few minutes 
conversation, Thedford said: 

“Doctor, I would like to have some insurance.’ I says: ‘Haven’t you got in- 
surance?’ and he says: ‘No, I have let it lapse.’ I knew he had had some before, 
but did not know he had let it lapse, and he says: ‘I would like to have some in- 
surance.’ At that time, just at that time I looked around and T. C. Scroggins, an 
agent of the Bankers Reserve Life Insurance Company, who lived at Morrilton, 
happened to be walking on the other side of the street, and I said “There is an 
agent now, George, see him if you want some insurance.’ So I hailed Scroggin 
and called him across the street, and told him: ‘Scroggins, here is Mr. Thedford, 
a man who would likely be interested in some insurance.’ And I left them and 
went to my office.” 


Later that day, or the next day, he learned, either from Thedford or Scrog- 
gin, that an application had been made for $5,000 of insurance. He had not dis- 
cussed the matter either with Thedford or Scroggin prior to that time. The next 
he heard of it was on August 11, when Thedford came for his medical exam- 
ination. Although he was an examining physician for appellant, the rules forbade 
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him to examine relatives by blood or marriage, so he took Thedford up to the 
office of Dr. Bradley, in the same building, introduced them, and immediately left. 
He knew nothing more about the matter until Scroggin called him over the phone, 
“and asked me when I reckoned I would be going to Perry County, and when I 
would see George Thedford, and I says: ‘I don’t know, possibly in a day or so,’ 
but I says: ‘I don’t know,’ and he says: ‘I have his policy, insurance policy for five 
thousand dollars.’ ” 

He knew nothing about the additional policy for $5,000 until Scroggin called 
him up and said the policies had come. The next morning he saw Thedford on the 
street and “apprised him of the fact the insurance had come and that he had an 
extra five thousand dollars policy. * * * He seemed to be pleased that he had the 
extra policy and wanted to take them both. I suggested to him that possibly he 
would get more insurance than he would be able to carry, and asked him if he 
didn’t think five thousand dollars was all he was able to carry, and he insisted he 
thought he could carry the two policies and cited as a reason his boys were getting 
large enough to do a man’s work, his wife did as much work as he did, and he was 
getting on his feet a little better in a financial way, he had made a good crop the 
year before and had prospects for this year, and he says, ‘I don’t see why I can’t 
pay that. If I don’t get a little insurance I will never have anything,’ and he says 
‘I would like to take both policies.’ And then he asked me to go on his note; he 
wanted me to help him. He didn’t think I had any money, but did think I would 
go on his note to secure the money to meet this premium.” 

Dr. Matthews did not go on a note, but loaned Thedford the money. 

“TI told him, I says: ‘George, let me— I agreed to let him have the money—1 
says: ‘Let me have this settlement with Scroggins, because Scroggins owes me an 
account and’ I says ‘I think I can collect it.’ I says: ‘Let me make the settlement 
with Scroggins and enable me to collect what he owes me.’” 

Thedford agreed to this, and Dr. Matthews paid the premiums, less his ac- 
count, to Scroggin, who turned over to him the policies to be delivered by him to 
Thedford, and also an acceptance receipt for the additional policy, which was to be 
signed by Thedford. This was about August 25. The policies werg given Dr. 
Matthews in the morning at his office, and that afternoon Thedford came in, and 
the doctor delivered the policies to him. At that time Dr. Matthews was very 
busy, and told Thedford he would expect him to give him a note for the premiums 
he had paid, “and also sign these policies to me until he paid the note.” Dr. Mat- 
thews never saw the policies again until September 6. A few days after deliver- 
ing the policies to Thedford, he came up to Dr. Matthews’ office and said “Dock I 
don’t want to assign these policies to you. I have decided—” At this point an ob- 
jection was made to stating what Thedford said, and was sustained; whereupon an 
offer was made to prove that Thedford “said he did not want to make an assign- 
ment, but did offer to change the beneficiary or make Minerva C. Matthews the 
beneficiary to the extent of eight thousand dollars.” This agreement to substitute 
change of beneficiary for assignment of the policies was made the latter part of 
August. Dr. Matthews then “went to Mr. Scroggins and asked him if it, if this 
change of beneficiary could be made without avoiding the policy, or whether a 
cousin was eligible or not, and he told me that she was, and I said In that case 
order a change of beneficiary form or blanks.” 

So far as he knows, the beneficiary change blanks were received from the ap- 
pellant by Scroggin on September 6. On that day he was going over to see Irwin 
Brown, a tenant on Thedford’s farm, who had cut his foot with an ax. He took 
Charles C. Eddy ( a lawyer and notary living at Morrilton) with him in his car 
in order to have the acknowledgment on the change of beneficiary blanks executed. 
“I was going over to see Brown, and incidentally took these change of beneficiary 
blanks along, and had George sign them, and also sign the acceptance receipt for 
the policy as I had failed to have him sign it the day I delivered it to him; he had 
not paid the premium. I forgot to have him sign it that day, and so that day I 
had him sign that also. I also had him sign the note that I had drawed up for him 


for = amount of this premium I had loaned him, and it all took place on Septem- 
ber 6th.” 


Dr. Matthews then took the policies, signed receipt and beneficiary change pa- 
pers, and delivered them to Scroggin to be sent to the appellant for indorsement of 
change upon the policies. The date (September 6) was filled in on the receipt by 
Scroggin when the executed papers were returned to him, upon the doctor’s state- 





Life] Bankers Reserve Life Co. v. Mathews 259 


ment. The policies were indorsed at the home office and returned to Scroggin, who 
turned them over to Dr. Matthews who retained possession of them. The note 
given on September 6 had covered the amount paid for the premiums and an ad- 
ditional debt due from Thedford. On December 10 Thedford came over to Mor- 
rilton and wanted a loan of $50 to go to see his brother in Texas. The loan was 
made. A new note was made at that time to cover this loan, a small account for 
“illness the first of November” and the former note (of September 6) and the 
earlier note destroyed. He filed this note (of December 10) in the administration 
of Thedford’s estate. At that time (December 10) he gave Thedford a receipt 
reading : 
“Morrilton, Ark. Dec. 10, 1927. 
“R Recd of G. H. Thedford a promissory note of even date for $487.50 which 
settles everything to date. 
J. M. Matthews, M. D.” 
With one exception, Thedford had always repaid loans, and he expected him 
to pay this note. Dr. Matthews specifically denied there was any thought of a 


future change of beneficiary when the policies were taken out, delivered, or the 
premiums paid. 


The above story of Dr. Matthews was not shaken on his cross-examination. 
The evidence of Dr. Bradley, Scroggin, Eddy, H. A. Thedford, and (in one 
respect) Walter G. Preston supports this story, while that of Mrs. Thedford, the 
widow, and E. E. Peel contradicts it. 


The testimony of Dr. Bradley, who made the medical examination, is that Dr. 
Matthews brought Thedford to his office. Matthews remained: “Just a minute, or 
just a second, I was doing a little work at the time he came in and he said I want 
to introduce you to Mr. Thedford, and says, I want you to examine him for life 
insurance. And I said all right, and I said sit down there and Dr. Matthews left 
and I finished up the work I was doing and started the examination.” 

He did not know when Matthews found out he had passed Thedford as a 
proper risk and does not think Matthews called him up about it soon afterward. 

Scroggin, the agent of appellant who took the application, testified as follows: 
On August 8th he was walking along the street when Dr. Matthews called him 
across the street, to where he and Thedford were talking on the running board of 
a Car. 

“Dr. J. M. Matthews introduced me to Mr. Thedford and said that he would 
probably be interested in some life insurance. And Dr. Matthews left then and I 
talked over the proposition of selling Mr. Thedford some insurance. And the best 
I remember, Mr. Thedford had a policy with him in some company—lI don’t recall 
the name of the company or the amount. He had let it lapse and he was thinking 
of taking some more insurance. I talked over the proposition of selling him 
$5,000.00 of ordinary life, and finally he agreed to take it. I wrote the application 
for the $5,000.00, and told him to go to Dr. A. R. Bradley to be examined, and I 
went with him. I immediately left then and went to my office. 


“OQ. Were you present at the time the examination was made? A. No. I 
went to my office, which was then over Mr. Riddick’s: store, and fixed up the ap- 
plication. There was a space on the application blank for ordering extra policies, 
and I told the Company to send an extra $5,000.00 of the same kind and amount. 
And that I would try to deliver it.” 

Also: 

“Q. Just state how you made the delivery and what happened at that time. 
A. Well, when the policies came to me through the mail, I happened to be in Dr. 
J. M. Matthews’ office, or passing, and I told him the Thedford policies had come 
in. And he says ‘all right, you can just let me have them’; the best I remember, 
‘and I will see they are delivered.’ And he paid me the premium at that time. 

“Q. How did Dr. Matthews pay you the premium—by check? A. No, in 
money—currency. But when I wrote the application for the insurance it was my 
understanding that Mr. Thedford was to pay me and I gave the company’s official 
receipt, and on the margin I stated ‘to be paid on delivery of the policies.’ 

“Q. You mean on the day of the application you gave Thedford a receipt? A. 
Yes, sir, and marked it ‘to be paid on delivery of the policies.’ 

“Q. Was that a receipt for the premium? A. Yes, sir. 

“Q. But in the face it showed that it was not paid and was to be paid on re- 
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ceipt of the policies? A. Yes, sir, I do that all the time. 
taking notes. I do not take notes from anybody. 

Q. Then in effect, that was a mere statement in writing that it was to be 
paid at delivery of the policies? A. Yes, sir. * * * 

“Q. That is just for one policy? A. $5,000. That is what I sold him. 

“OQ. How came you, at that time, not to make it for both? A. Because I 
didn’t discuss with him taking both. 

“Q. Then, you did not know you could deliver two $5,000.00 policies until the 
return of the policies? A. No. After going to my office and writing the letter of 
advice and the application, I stated in that space the order for the extra policy. 
I do that frequently.” 

He does not “remember sure,” but thinks it was “something like a week or two 
weeks or maybe three weeks” after delivery of the policies to Dr. Matthews that 
he was approached regarding change in beneficiary. This was by Dr. Matthews, 
who said “he had been in conversation with Mr. Thedford and he wanted it 
changed. I said ‘all right, I will order the change of beneficiary blanks down from 
the Home Office and fill them out, and he can execute them, and the application 
for change of beneficiary together with the policies will have to go back to the 
Company for them to make notations on the. back of the policies.’ * * * When 
Dr. Matthews told me Mr. Thedford wanted to change the beneficiary in the 
policies the first thing for me to do was to write the Company for a change of 
beneficiary blank, and when those blanks were mailed to me I turned them over to 
Dr. Matthews properly executed with the exception of the signature of Mr. Thed- 
ford, and at that time the policies were turned over to me with these application 
blanks, and I returned them to the Home Office and they were then returned to me 
and I gave them to Dr. Matthews.” 

The extra policy was not ordered either by Dr. Matthews or Thedford. It 
was “several days” after delivery of the policies to Dr. Matthews and payment of 
the premiums by him that Dr. Matthews told him Thedford wanted to change the 
beneficiaries. 

Eddy testified as follows: On September 6 Dr. Matthews asked him to go with 
him to take some acknowledgments. Dr. Matthews was going over to see a man, 
who lived near Thedford, who had cut his foot with an ax. On cross-examination: 

“Q. I will ask you—did Dr. Matthews discuss it with you, as you went over 
there, about the matter any? A. No, sir, don’t think anything other than just 
stated that we were going to a man’s farm, that he lived over there—said some- 
thing about going over there to see this man, and talked about insurance, said 
something about he felt the man had too much insurance, something about it, that 
is all I recollect about it.” 

Thedford rode back with them (about five miles) to Perryville. During this 
trip Thedford said “that the Doctor had always assisted him and that he felt like 
he could never re-pay them for what they had done for him, that he would al- 
ways go to Mrs. Matthews and Dr. Matthews when he needed anything, that they 
would always help him get his loans and things of that nature, that they had al- 
ways assisted him and he said that he felt that he never could repay them for 
what they had both done for him along that line.” 

Also on cross-examination : 

Q. Did he tell you anything about—while you were riding together on to 
Perryville, his original agreement with Dr. Matthews—that Dr. Matthews was to 
pay his premium when he took this insurance out? A. I don’t believe he told me— 
I don’t remember—but I don’t believe he did. 

“Q. Did he discuss it anywhere in your presence? A. Nothing further than 
when he signed the affidavit for change of beneficiary— 

“Q. He did say then he had an original agreement with Dr. Matthews that Dr. 
Matthews was to pay the premium? A. They talked it over in my presence— 
they talked it over together. 

“QO. Was that the substance of what they said? A. They agreed there—theit 
conversation was—that the agreement was, to the best of my recollection now— 
that they had had this agreement sometime or other that Dr. Matthews was to 
pay the premiums from then on. 


“Q. Well, Dr. Matthews also discussed it with him that he had paid the first? 
A. There was something understood between them that way. It is just like I 
stated before, that he signed a note to pay for the premium and some other in- 
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debtedness—I just don’t remember the exact words of their agreement—but some- 
thing to that effect.” 

They met Thedford, who was walking into Perryville with some eggs and 
butter which he intended to sell there. Ejither before or after meeting Thedford 
they went to the house of the injured man, Brown. Thedford had the policies 
with him, and said he was going over to Perryville “to have the beneficiary changed 
over there to Mrs. Matthews, that he was going to sign the affidavit of change of 
beneficiary.” What took place then: 

“Well, Dr. Matthews just stopped in his car when we met Mr. Thedford and 
spoke to Mr. Thedford and we got out of the car and Dr. Matthews told him 
that the blanks had come, I think he had notified Mr. Thedford, for Mr. Thedford 
said he knew that they were there, and Dr. Matthews told him that he had brought 
a Notary Public along with him, that he had just brought the blanks along with 
him, that it would save him a trip over to Morrilton or to Perryville, something 
like that, to that effect—I don’t remember just the exact words, but anyway some- 
thing to that effect— 

“Q. Then he understood at that time when you met Mr. Thedford—when he 
met Dr. Matthews and you, why you gathered from the conversation that he un- 
derstood that Mrs. Matthews was to be made the beneficiary in the policies, to 
that extent, if any such change was made? A. Yes, sir. 

“Q. Then, did they when they first talked about it—when they first met, they 
talked and agreed on that? <A. No, sir, I don’t believe they did— 

“Q. Did Dr. Matthews say anything to him then about having paid the pre- 
miums? A. He did. 

“Q. Did he say something, or did they have any agreement that Dr. Matthews 
was to pay the premiums for him? A. Yes, sir, I think that it was the agree- 
ment between him and Mr. Thedford, that is, to the best of my recollettion— 
that they agreed that Dr. Matthews was to keep the premiums paid up from then 
on. 

“Q. Then Dr. Matthews was to, as you understood it from their talk, why 
Dr. Matthews was to pay the first premium by their agreement? A. Now, Mr. 
Thedford gave Dr. Matthews a note for that on that day. I understood that the 
note was to secure the balance due on the premium that Dr. Matthews had paid, 
and also some other indebtedness, too. 

“Q. How much was that note for? A. Well, now, I disremember. 

“Q. You have any idea as to how much it was? A. I don’t know, no, sir— 

“Q. Was the note already prepared for him to sign? A. I don’t think it was. 
No, sir, I don’t think it was. 

“Q. What was said about the execution of the note? A. Well, as I stated 
before he said it was to pay for the balance due on the premium—as I under- 
stood it—Dr. Matthews had paid for him up to that time, and also for some other 
indebtedness, but I don’t know how much that was for. 

“Q. Have you any idea? A. No, sir, I don’t know—as I remember it, they 
were writing the note on the turtle shell, or the back of the car, and I was not 
concerned in that at all—I just recall that they executed that note there—that is 
the best I can recall about it now. 

“Q. But you did understand from their conversation, and it was mentioned be- 
tween them out there, that was the agreement between them, that Dr. Matthews 
was to pay the first premium for him and had paid it—that was the agreement, as 
you understood it, between Mr. Thedford and Dr. Matthews? A. Yes, sir, he 
had paid it. 

“Q. Mr. Eddy, I will ask you, did you correct the date of the acknowledg- 
ment, or jurat to that application and show it to be on September 6th, 1927? 

A. Well, I knew I did it close on to September 6th—now it could have been mis- 
dated, but I am just sure that it was on that date. 

“Q. But they did discuss in your presence there, about Dr. Matthews’ agree- 
ment to pay that premium, and that he had paid it? A. Yes, sir. 

“Q. Now, did he state how long he had known that Dr. Matthews had this 
application to change the beneficiary? A. No, sir, he didn’t. 

“Q. You say he didn’t state to you how long he had known that Dr. Matthews 
had this application to change the beneficiary? A. No, sir, but I did say he al- 
ready knew it— 

“Q. Well he knew that it would be there, and that because he knew that it 
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would be in the possession of Dr. Matthews at that time, he said that he had brought 
them along with him, had brought the policies along with him, was the very rea- 
son that Dr. Matthews got you to go along to take the acknowledgment, to get 
him to sign that application for change of beneficiary? A. I didn’t state that | 
knew Dr. Matthews had them—I was speaking about Mr. Scroggin having them.” 

Dr. Matthews had the beneficiary change blanks with him. He took the ac- 
knowledgment of Thedford to the changes in beneficiary. Thedford gave Dr. 
Matthews the policies to have the change made. 

H. A. Thedford testified as follows: He was an uncle of insured and admin- 
istrator of his estate. The receipt given by Dr. Matthews to Thedford when the 
note of December 10 was made had been handed to him by the widow of. Thedford 
after his death. 

Preston testified as follows: He was vice president of appellant, and had 
handled these transactions at the home office. The additional policy was not 
covered by the application, but “was sent down at the request of the agent, to be 
subject to the acceptance of the applicant,” and “the company understood this as 
being a mere request of the agent to send another policy on approval.” 

Mrs. Thedford testified as follows: Her husband had told her of taking out 
the insurance, and: “He told me that Dr. Matthews had had this done and had just 
worked him into it. He told me Dr. Matthews had had a five thousand dollar 
policy taken out and $3,000.00 was to be paid to me and $2,000.00 to Dr. Matthews 
so my husband told me. After this my husband told me Dr. Matthews had taken 
out $5,000.00 more insurance and made it payable to his wife and my husband 
said he told Dr. Matthews that this wouldn’t work, that he wasn’t entitled to in- 
surance and if he could make it work why not take it out in favor of his own 
wife instead of Dr. Matthews’ wife.” 

She does not remember being told anything regarding payment of premiums. 

E. E. Peel testified as follows: As an insurance adjuster investigating this 
matter he interviewed Dr. Matthews about February 25-27, 1928, five or six weeks 
after the death of insured. After and while talking with Dr. Matthews, he wrote 
a statement which the doctor read, initialed each page, and signed. The parts of 
that statement pertinent to this issue are as follows: 

“With reference to his insurance; I will state that my wife, Minerva Matthews, 
was a first cousin of George H. Thedford; and practically a sister to him; as 
George Thedford was brought up (an Orphan) by the father of my wife; and 
they were very affectionate with each other—Financially, George Thedford never 
amounted to very much; largely making a living as a tenant farmer; but my wife 
and I liked him very much— 

“Thedford and I were talking about insurance one day, in the summer of 1927: 
and I learned that he had allowed some policies to lapse, that he formerly held— 
when he stated he would like to carry some other insurance, I told him that could 
be arranged; and about that time, Agent T. C. Scroggin passed by and I called to 
him, and told him Thedford wanted a policy—I left them talking together, and 
went away; and later on, I am not certain just how long; I learned from Thedford 
that he wanted to make Mrs. Matthews (my wife) a beneficiary—This was agree- 
able to me, and I told Thedford I would pay the premiums; and I then went to 
Scroggins, the agent, and had him secure an additional policy for the same 
amount. * * * 

“The only interest that I have in the Thedford matter can be summed up as 
follows: I had no part in soliciting the business, or in the examination of this ap- 
plicant; was not present at any time while he was examined, altho I went with him 
to the office of Dr. Bradley; but, when I learned that he wanted to name my wife 
as beneficiary, I was willing to pay the premiums on the policies, and told him so; 
as I considered it as a good business affair—” 

On direct examination, Dr. Matthews denied that he had read this statement 
before signing it, saying that Peel had read it. He denies making certain state- 
ments contained therein, and explains others. 


If the story of Dr. Matthews is true, these policies were not wagering con- 
tracts. That testimony is supported on important points by witnesses who are 
not interested in the result of this litigation. It is also attacked on important 
points. There was a clear-cut conflict of evidence on a matter of fact. The court 
properly left the solution to the jury. The instructions of the court thereon were 
as favorable to appellant as they should have been. 
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This issue must be resolved against appellant as to both policies. 

[7-13} II. Appellant contends that the statement of insured as to his physical 
condition and history, contained in the application, were warranties, and not merely 
representations. The basis of this contention is “that when the representations, as 
in the case at bar, are made a part of the policy and contract of insurance, they 
become warranties as a matter of law.” This position is claimed to be supported 
by two quotations from 14 R. C. L., one from sections 207 and 208 (p. 1027) and 
the other from section 210 (p. 1030). The only citation of decisions are those in’ 
the footnotes to the above quotations. The quotations are as follows: 

“The distinction between a representation and a warranty in an insurance con- 
tract is, that the former precedes and is not part of the contract, and need be only 
materially true, while the latter is part of the contract, and must be strictly ful- 
filled, or the policy is void. Another difference between a warranty and a repre- 
sentation is that a warranty must be strictly true; a representation need only be 
substantially true. The falsity of a representation may render the contract voidable 
for fraud; but a noncompliance with a warranty is an express breach of the con- 
tract. Although the effect of a breach of a warranty and of a material misrepre- 
sentation may be the same on a policy, yet they cannot be confounded together in 
deciding on pleadings or on a special verdict 

‘As stated heretofore, a warranty must appear on the face of a policy, or in 
another part of it or on another paper so referred to as to become a part of the 
contract. It is therefore necessary to consider what is a sufficient reference to 
make a statement a warranty.” 

“Where a policy in express ‘terms refers to the application or other papers 
connected with the risk, and adopts them as part of the contract of insurance, they 
become part of the policy, and warranties.” 

We will continue the first quotation to include the next following portion of 
the text, which is as follows: 


“Preliminarily it may be said that the courts lean against a construction of a 
statement by an applicant as a warranty, and unless it is clearly shown by the 
form of the contract to have been intended by both parties to be a warranty, to be 
strictly and literally complied with, it will be held to be a representation. But 
where, taking the whole instrument together, it is obvious that the insurer has 
made the strict and literal exactness of the answers a condition of the contract of 
insurance and a warranty on the part of the insured, it cannot be deprived of the 
advantage thus secured, for it has a legal right to say that it will determine for 
itself what is or is not material to the risk. In determining whether a statement 
is a warranty on the part of the assured, the entire policy must be considered, and 
if, from the whole, it appears that such statement was not intended as a warranty, 
it will not be so construed; where other statements and stipulations are coupled 
with an express and specific provision that a violation thereof shall work a for- 
feiture, it is evidence showing that the parties did not intend the same result 
from the violation of the statement or stipulation not containing such provision 
for a forfeiture. The court also may consider the character of the question and 
its answer, the opportunity of the insurer to guard against the representation in 
the light of its consequences, or whether it is material to the risk. Where state- 
ments are denominated ‘representations’ in a policy, and it would work a hardship 
to construe them as warranties, the policy not requiring such a construction, they 
will be held to be representations and not warranties.” 


The reason of a rule and its place in the law must measure the limits of its 
application. Insurance policies are purely contractual. So long as the parties 
thereto do not transgress some rule of public policy (declared by statute or by ju- 
dicial decision), they may make any insurance contract they desire. Usually, if not 
universally, such contracts are induced and based upon statements desired by the 
insurer and made by the insured. The truthfulness of such statements enters into 
the contract either as an inducement or as a part thereof—usually the latter, by 
expression in the contract. Such statements may be either representations or war- 
ranties—the difference being that representations must be the honest belief of the 
insured (although they may, in fact, be untrue), while warranties must be true, 
irrespective of the honesty of statement. Obviously, the parties may contract 
that the statements will be treated as representations only or that they will be re- 
garded as warranties. Which of the two is present in a particular contract de- 
pends upon the terms of that contract. The contract is to be construed like or- 
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dinary contracts. Where there are no expressions in the contract to make clear 
which the parties intend, the courts are driven to search for other indications of 
their meaning. It is in this search that the rule relied upon by appellant has arisen. 
It is to meet that situation, and that alone. It is an indicium of intention which 
will prevail if better means be not at hand to show intention. Obviously, it was 
not intended to override all expressions in the contract, no matter how clear. 
There is no rule nor reason for a rule that parties cannot, as matter of law, make 
representations a part of the contract without changing them to warranties. No 
public policy is served by such construction of the rule. Public policy denies such 
construction because public policy favors freedom of lawful contracts. 

These policies expressly make the application “a part of this contract” and part 
of the consideration for the insurer entering into the contract. They contain a 
number of “Provisions and Conditions,” all of which are expressly made “a part 
of this contract.” The first of these is entitled ‘“Incontestability,” and, after stat- 
ing that “this policy and the application therefor constitute the entire contract,” 
continues in the next paragraph: 

“All statements made by the insured shall in the absence of fraud be deemed 
representations and not warranties, and no such statement shall avoid this Policy 
unless it is contained in the written application therefor, and a copy of such ap- 
plication is attached hereto when issued.” 

The application contains the following: 

“It is agreed on behalf of myself, and any other person who may have or 
claim any interest in any policy that may be issued under this application as fol- 
lows (1) That the answers and statements contained in Part I and Part II, in 
continuation of and forming a part of this application, shall be a consideration for, 
and the basis of the contract of the Bankers Reserve Life Company under any 
policy issued under this application; and the answers and statements printed and 
written therein by whomsoever made, are represented to be full, complete, and 
true, and this agreement together with copy of this application, are hereby made 
part of any contract that may be issued thereon.” 

From the above, it is clear that the parties intended and declared that the 
statements in the application should be a part of the contract of insurance. It is 
equally clear that they intended and declared that such statements should “in the 
absence of fraud be deemed representations and not warranties.” There is no in- 
consistency in the two intentions and the declarations thereof, and therefore no am- 
biguity. The meaning being clearly expressed, there is no place for any rule of 
construction to ascertain the intention of the parties. Under these policies, the 
statements in the applications are not warranties. They are representations. 

Appellant places reliance upon the wording of the acceptance of the additional 
policy. A part of this is: “He agrees that this shall constitute a binding applica- 
tion for the policy to which it is attached, subject to all the warranties and pro- 
visions contained in said original application.” 

Obviously, the use in such an instrument of the word “warranties” should not 
be construed to nullify the plain provision to the contrary in the policy itself. 
Such would be little short of a fraud upon the insured, and certainly that was 
not the/intention of either party. F 

Being representations, they do not void the contract, even though untrue in 
fact, provided they were honestly made in the belief by insured that they were 
true. That is, they must be both untrue and knowingly falsely made by insured. 
Whether any one of them was both untrue and falsely made is a question of fact 
to be determined from the evidence. 

III. We have carefully read and considered the entire evidence. There is a 
sharp conflict upon several points relating to the state of insured’s health before 
the application and as to his knowledge thereof at that time. It was a case of con- 
flicting testimony, and properly left to the jury. 

The judgments should be, and are, affirmed. 


NICKMAN vy. NEW YORK LIFE INS. CoO. 
No. 5492. 
Circuit Court of Appeals, Sixth Circuit. April 11, 1930. 
39 Federal Reporter (2d) 763. 
INSURANCE—ACCIDENTAL DEATH—EXCESSIVE HEAT—“ACCIDENT.” 
Where insured going about business affairs exposed himself to excessive 
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heat and died, injury was not effected through accidental cause, high tempera- 
ture not being “accident.” 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from the District Court of the United States for the Eastern Division 
of the Northern District of Ohio; Samuel H. West, Judge. 

Action by Dora I. Nickman against the New York Life Insurance Company. 
From the judgment, plaintiff appeals. 

Affirmed. 

J. A. Cline, of Cleveland, Ohio (Cline & Patterson, of Cleveland, Ohio, on 
the brief, for appellant. 

A. D. Baldwin, of Cleveland, Ohio (Garfield, Cross, MacGregor, Daoust & 
Baldwin, of Cleveland, Ohio, on the brief), for appellee. 

Before Denison and Hicks, Circuit judges, and Andrew M. J. Cochran, 
District Judge. 

Hicks, Circuit Judge. 

Suit upon three life insurance policies each providing for double indemnity 
“upon receipt of due proof that the death of the Insured resulted directly and 
independently of all other causes from bodily injury effected solely through 
external, violent and accidental cause. * * *” Appellant (plaintiff below) as- 
signs error upon the ruling of the court directing a verdict for defendant upon 
the ground that the death of the insured, Nickman, did not result from bodily 
injury effected through accidental cause. There is substantial evidence that the 
insured died from sunstroke. There is much controversy over whether sunstroke 
is a disease, or is to be classed as bodily injury effected through violent and 
external means. We do not deem it necessary to decide the point. Assuming 
that death resulted from bodily injury, we conclude that there is no substantial 
evidence that such injury was effected through accidental cause. 


Nickman. fifty years old, weighing one hundred and forty-five pounds, in 
good health, a partner in a real estate firm in Cleveland, Ohio, left his home on 
Edington Road, Cleveland Heights, about 9 o’clock a. m. August 3, 1928. At 
that hour, according to the United States Weather Bureau, the temperature in 
Cleveland registered eighty-three degrees. He took his two sons to a barber 
shop, returned home and went from there to a point on Fifty-Seventh street 
off Euclid avenue, where one Zaslovsky was roofing a building for him. He re- 
mained there from 9:30 to about 11:45. He spent 35 to 40 minutes of this period 
standing near a hot kettle in which tar was being prepared for the roof, and 
engaging in an argument with Zaslovsky over the price of the work. The 
building was one story, about 8% feet high and 40 feet long, and somewhat sur- 
rounded by taller buildings. While there, he went upon the roof three or four 
times by means of a ladder and watched the work. About 12 o’clock he went 
to his office in the Schofield building. He then went upon an errand and re- 
turned to the building about 12:30. He there had a conference with his partner 
upon a business matter, and then went to the office of an abstract company 
about 1,500 feet away. He returned to the office about 2:15 or 2:20, sick and 
dizzy. His head was hot, his face red, he held his head in his hands, visited 
the toilet and went out into the hall for water at 10 or 15 minute intervals. He 
left the office about 2:50, went to a bank some 1,500 feet away and thence home, 
where he arrvied about 4 o'clock. He was very red, very dizzy, and breathed 
with difficulty. He vomited and became unconscious. His temperature was be- 
tween 107 and 108 degrees. He was taken to a hospital where he died in about 
an hour and a half after his arrival there. 


Although it be accepted that Nickman’s death was caused by his exposure 
to excessive heat, it is just as evident that it was not caused by accident. The 
high temperature was not an accident anv more than excessive cold or an ex- 
traordinary storm. It was an unusual atmospheric condition, but it was not 
unnatural, nor did it spring up suddenly after Nickman left home. The lowest 
temperature was 74° at 6 a. m. It was 79° at 9 o’clock and 83° at 10 o’clock. 
There was a gradual rise until the maximum, 92°, was reached a few minutes 
after 4 p. m. The mean temperature for the day was 83° or 11° higher than 
normal for August 3d. From the time he left home, the excessive heat certainly 
affected Nickman’s sensibilities just as it did that of all other persons in Cleve- 
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land similarly exposed. It cannot be reasonably thought that he did not forsee 
the phenomena of a rising temperature. The workmen on the roof foresaw and 
wore wet cloths under their hats to protect themselves. Nothing occurred at 
any time to cause the insured to be involuntarily exposed. He went exactly 
when, where, and as he intended to go throughout the day. He did just as he 
intended to do. He was exposed by no mishap or misadventure as in Elsey y. 
Fid. & Cas. Co., 187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646, where the insured 
suffered a sunstroke because a street car in which he was sitting had been 
drawn from the shade into the sun; or, as in Richards v. Stan. Acc. Ins. Co., 
58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183, where from misinformation as to 
the distance to be traveled into the desert, the insured took an insufficient supply 
of water; or, as in the illustration in the English case of Sinclair v. Maritime 
Passengers Assur. Co., 3 El. & El. 487, of one at sea in an open boat by reason 
of shipwreck; or as in Manufacturers Acc. Indem. Co. v. Dorgan (C. C. A.) 58 
F. 945, 953, 22 L. R. A. 620, where the insured, unconscious from a temporary 
affliction, fell into a brook and drowned; or, as in Ashley v. Agr. Life Ins. Co., 
etc., 241 Mich. 441, 217 N. W. 27, 58 A. L. R. 1208, where a hunter became lost 
and died from freezing; or, as in the common illustration of one, deprived of 
his vehicle, being compelled to walk an inordinate distance in the heat of the 
sun. Other apt illustrations will readily occur. Here nothing affected the 
insured’s power to will, to choose or to direct his movements. There was nothing 
accidental in walking the streets, standing near the hot kettle, climbing the 
ladder, or standing upon the roof. These were all intentional acts. He did not, 
of course, intend to be stricken, and his death was therefore unexpected, but 
it was not caused by accidental means. The best that may be said for plain- 
tiff’s case is that the insured’s death was unexpectedly brought about by acts 
which the insured himself intentionally committed. While going about his busi- 
ness affairs, he simply exposed himself to the heat longer than his body could 
endure. 

We think, therefore, that the case is controlled by United States Mutual 
Association v. Barry, 131 U. S. 100, 121, 9 S. Ct. 755, 33 L. Ed. 60, as construed 
by this court in Pope v. Prudential Ins. Co. of America, 29 F.(2d) 185, 186, 
wherein Judge Denison said: 

“The evidence recited, what the court had said in its charge to the jury, 
and the comments of the Supreme Court, all indicate that the approved theory 
of recovery was that there had been some slip or mishap attending Barry’s act 
in jumping to the ground, whereby his intended act, was, as to the manner of 
its execution, transformed into an unintended one.’ 

In the same case, the court also said: 

“There is no occasion to deny that a death, so resulting, may be in a very 
proper sense an accidental death; but there is obviously a substantial distinction 
between an accidental result and the result of an accidental cause. We think 
it not only to be the natural meaning of the words, as they would be under- 
stood by the ordinary policyholder, but the right construction thereof, supported 
by the weight of authority, that when the insured or those acting with his con- 
sent did precisely what they intended to do and in the way which they intended, 
knowing that injury often did result and might be snavoidable, and where 
there was no slip or misstep in the performance, and where there was no ignor- 
ance of any material factor, this conduct cannot be said to have been the acci- 
dental cause of the injury which unfortunately may follow.” 

Continental Casualty Co. v. Pittman, 145 Ga. 641, 89 S. 716, and Harloé 
v. Calif. State Life Ins. Co. (Cal. Sup.) 273 P. 560 (both scams cases) are 
in accord. See also Caldwell v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. 907, 
39 A. L. R. 56; Stone v. Fid. & Cas. Co., 133 Tenn. 672, 182 S. W. 252, L. R. A. 
1916D, 536, Ann. Cas. 1917A, 86. We are aware that the highest courts of other 
en entertain divergent views as in the cases of Bryant v. Continental 
Cas. 107 Tex. 582, 182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517, 
and Hiewins v. Midland Cas. Co., 281 Ill. 431, 118 N. E. 11, each of which differs 
from the Pope Case in its interpretation of the Barry Case. In such cases 
as Mather v. London Guarantee & Acc. Co., 125 Minn. 186, 145 N. W. 963, and 
Railway Officials, etc., Ass’n v. Johnson, 109 Ky. 262, 58 S. W. 694, 52 L. R. A. 
401,95 Am. St. Rep. 370, peculiar policy contracts were involved. Other cases 
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tried under some particular statute might be cited, and still other cases such 
as Continental Cas. Co. v. Clark, 70 Okl. 187, 173 P. 453, L. R. A. 1918F, 1007, 
are diametrically in opposition. However, we think the true rule is announced 
in the Pope Case, and is applicable here, and we are content to follow it. 

The judgment is, therefore, affirmed. 


NEW YORK LIFE INS. CO. v. HUDSON. 
No. 5682. 
Circuit Court of Appeals, Fifth Circuit. April 12, 1930. 
39 Federal Reporter (2d) 848. 
INSURANCE—INCONTESTABLE PERIOD—SUSPENSION—ACCEPTANCE 

OF PREMIUM REFUND CHECK. 

Beneficiary’s acceptance of premium refund check did not suspend incon- 
testable period provided in life insurance policy. 

There was no proof that beneficiary said or did anything to mislead 
insurer into believing that she would not demand payment of the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 

Action by Mrs. Annie E. Childers Hudson against the New York Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

F. G. Thatcher and Frank J. Looney, both of Shreveport, La. (Thatcher, 
Browne, Porteous & Myers, of Shreveport, La., on the brief), for appellant. 

Geo. G. Dimick and Wm. B. Hamilton, both of Shreveport, La., for appellee. 

Before Bryan and Foster, Circuit Judges, and Grubb, District Judge. 

Bryant, Circuit Judge. 

Appellee, as beneficiary, recovered judgment in an action upon a policy of 
insurance upon the life of her deceased husband. 

The action was brought after the policy by its terms had become incontest- 
able. The defense was that the insured in his application had made material 
false representations as to consulting physicians, and as to the condition of 
his health. The right to contest the validity of the policy, notwithstanding the 
expiration of the contestable period, was based upon allegations that appellant 
within that period, upon receipt of proof of death, ascertained the falsity of 
the above-mentioned representations upon which it had relied in issuing the 
policy, wrote to appellee that it denied liability, and inclosed a check for the 
premiums that had been paid. Apparently appellee did not receive, or she lost, 
that check, as appellant's answer contains the further allegations that later, 
at her request, it issued to her another check which contained the recital that 
it was issued “as refunded premium with interest on policy,” sued on; that 
appellee cashed this last-named check and signed an agreement to hold appellant 
harmless for any loss on the “missing check.” Appellee filed a replication denying 
that she received a check for the premium, but later withdrew that replication and 
entered a remittitur on a judgment in the amount of the premiums that had been 
paid on the policy. That replication made no mention of a letter denying liability 
on the policy which appellant alleged it sent to appellee. 7 

Under the practice in Louisiana, replications are not recognized, but new 
facts alleged in an answer are considered as denied by the plaintiff. Marr’s 
Code of Practice of 1927, art. 329. 

The bill of exceptions is silent on the question whether any evidence was 
introduced in support of that part of the answer relating to a letter and checks 
pleaded by appellant. The remittitur may be accepted as sufficient proof that 
appellant received and cashed the second check, but there is no proof what- 
ever of the letter which appellant pleaded, or of its contents. 


The court was requested, but refused to charge the jury that acceptance 
of the check by appellee operated as a suspension of the incontestable period 
provided in the policy, and, instead, gave a charge which left it to the jury to 
determine whether appellee’s conduct was such as to lead appellant to believe 
that she would not demand payment of the policy. So far as the record before 
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us discloses, there was no proof which would make the requested charge relevant 
or applicable to any evidence in the case. Certainly, we are not authorized to 
assume that a letter denying liability was proven merely because it was alleged. 

There was no admission of the existence of such a letter by the replication 
which was withdrawn. Appellee’s conduct cannot be relied on to postpone the 
beginning of the incontestable period in the absence of proof that she said or 
did something to mislead appellant into believing that she would not demand 
payment of the policy. Her acceptance of the check which contains simply a 
recital that it represented a refund on premiums on the policy in suit would 
not of itself, and as a matter of law, charge her with notice that the insurance 
company was insisting upon canceling the policy, since she might reasonably 
have believed that such acceptance was not intended to have that effect. It 
is not contended that the question of her good faith in the matter was not prop- 
erly submitted to the jury. 


The conclusion is that error is not made to appear by the record before 
















us. 
The judgment is affirmed. 





HUGGINS v. SOVEREIGN CAMP, W. 
6 Div. 602. 
Supreme Court of Alabama. April 17, 1930. 
127 Southern Reporter 821. 
1. INSURANCE—BENEFIT SOCIETY—LOCAL OFFICERS—WAIVER— 
CONSTITUTIONAL PROVISIONS AND LAWS. 
Local officers of fraternal benefit society cannot waive provisions of con- 
stitution and laws, though supreme officers may (Code 1923, § 8477). 


Acts 1911, p. 713, § 20, incorporated in Code 1923, § 8477, relates to the 
waiver of certain provisions of constitution and laws of fraternal benefit 
society. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


2. INSURANCE—LIFE POLICY—ACTION—REPLICATION OF BENEFICI- 

ARY—DEMURRER. 

Replication of beneficiary suing on life policy to insurer’s plea that insured 
was suspended held demurrz ible for not showing insured’s assessments were paid, 
as required by constitution and laws of fraternal benefit society. 

Pleas of insurer set up provisions of life policy and constitution and 
by-laws of fraternal society stipulating policy would be void if admission 
fees, dues, etc., were not paid, as required, and that insured at death 
was in default and had been suspended. The replication to the pleas 
stated the insured had customarily paid his dues by check, and that 
check was delivered to local clerk, which was not presented for pay- 
ment before insured died. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 

4. INSURANCE—ACTION—LIFE POLICY—REPLICATION OF BENEFICI- 

ARY—PROOF OF DEATH—DEMURRER. 

Replication of beneficiary suing on life policy that beneficiary informed 
insurer of insured’s death, answering insurer’s plea that no proof of death 
while in good standing was made, held not demurrable. 

Plea of the insurer was to the effect that on back of life policy 
was provision that no rights should accrue to beneficiary, nor any bene- 
fits be paid until proof of death of insured while in good standing had 
been made. The replication to the plea stated notice of death of insured 
Was given insurer and request made for any other necessary blanks, 
and alleged that by failure of insurer to send blanks for proof of loss 
and denying liability for nonpayment of dues insured waived defense set 
up in plea. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 

_ Appeal from Circuit Court, Walker County; R. L. Blanton, Judge. 

Action on a policy of life insurance by Margaret Steele Huggins against 

the Sovereign Camp of the Woodmen of the World. Plaintiff takes a nonsuit 





O. W. 
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and appeals from adverse rulings on pleadings. Transferred from Court of 
Appeals. 

Reversed and remanded. 

Defendant’s pleas 4 and 5 set up certain provisions of the policy or certificate 
and of the constitution and by-laws of the order, stipulating that, if the ad- 
mission fees, dues, etc., are not paid as required, the certificate shall be void, 
and aver that the insured was at the time of his death in default in payment 
and had been suspended from the defendant order by reason thereof. 

Plea 9 is as follows: 

“Defendant avers that in the face of the beneficiary certificate which was 
issued to Chas. Y. Huggins, or C. Y. Huggins, deceased, being the certificate 
upon which this suit is filed, there was a provision as follows, to wit: 

“*This certificate is issued and accepted subject to all of the conditions on 
the back hereof, and this certificate, together with the articles of incorporation, 
the constitution and laws of Sovereign Camp of the Woodmen of the World, 
and the application for membership and medical examination shall constitute 
the contract between the Order and the member, and any changes, additions 
or amendments to the Articles of Incorporation, constitution and laws hereafter 
made or enacted shall bind the member herein named, and his beneficiaries, and 
shall govern and control the contract in all respects the same as though such 
changes, additions or amendments had been made prior thereto and were in 
force at the time of his application for membership.’ 

“On the back of said certificate, and as a part thereof, there was printed 
the following provision, to-wit: 

“Tf the admission fees, dues and the Sovereign Camp Fund assessments 
levied against the person named in this certificate are not paid to the clerk 
of his camp, as required by the Constitution and laws of the Order, this certi- 
ficate shall be null and void.’ 

“That on the back of the certificate sued upon there was printed, as a part 
thereof, the following provision, to-wit: 

“‘No rights shall accrue under his certificate of membership to a beneficiary 
or beneficiaries, nor shall any benefits be paid until proof has been made of the 
death of the member while in good standing.’ 

“Defendant avers that no proof was made to this defendant that the said 
decedent, Huggins, died while in good standing.” 

Plaintiff’s replications 4 and 8 are as follows: 

“4. For further special replication to pleas 6 and 9, separately, plaintiff 
says that before this suit was commenced she made application to the defendant 
wherein she informed the defendant of the death of her intestate, Charles Y. 
Huggins, the insured. And in said application or letter to the defendant, she 
stated that if the defendant was not satisfied as to the death of the said insured, 
and if proof of death and other matters had not been attended to to the satis- 
faction of the defendant to let her know and to send her proper blanks and 
she would have them properly filled out and mailed to the defendant immediately; 
and that if she did not receive the necessary blanks from the defendant she 
would take it that such proof had already been made and that the defendant 
was Satisfied as to the death of her intestate and did not require such proof. 
Plaintiff further alleges that in reply to said letter and application, this defendant 
through its authorized agent, and while acting within the line of his duty and 
the scope of his authority, declared that he said Charles Y. Huggins had be- 
come suspended May 1, 1928, for non-payment of dues and assessments and 
that his certificate thereupon became null and void, and that the defendant was 
not liable on said certificate on account of his death. And plaintiff alleges that 
the defendant denied liability on the sole ground that her said intestate had 
become suspended as a member of said lodge on May 1, 1928, for and on ac 
count of his faliure to pay his assessment for the month of April, 1928, on or 
before the thirtieth day thereof. And plaintiff alleges that by the failure to 
send said blanks for said proof of loss at said request and by denying liability 
upon the sole ground of failure to pay the dues and assessments for the month 
of April, 1928, and by declaring the said certificate at that time null and void, 
the defendant thereby waived formal proof of death set up in said plea and 
waived the matters and facts set up as a defense to this case in said plea.” 
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“8. For further special replication to pleas 4 and 5 separately and severally, 
plaintiff says that for many years prior to the death of her intestate he had 
paid his local dues and assessments to the local clerk of said lodge at Oakman, 
Ala., where he was a member, who was authorized to receive payments for de- 
fendant and which payments were made to one A. P. Delenne; that, for many 
years, the said installments and assessments had been paid by her intestate by 
issuing and delivering to said clerk a check drawn upon some bank and which 
said clerk was the proper officer and agent for the defendant to whom said pay- 
ments for dues and assessments were to be made, and to whom said payments 
had been made by plaintiff’s intestate for many years prior to his death. Plain- 
tiff alleges that the said Clerk for many years prior to intestate’s death had re- 
ceived the said checks delivered to him by plaintiff’s intestate, accepting same 
as a payment of the said dues and assessments in lieu of the cash. Plaintiff 
alleges that her decedent did on, to-wit, the 30th day of April, 1928, deliver to 
the said clerk a check drawn on the Central Bank & Trust Company for the 
sum of $5.40 in payment of his said monthly dues and assessments for the months 
of April, May, June and July, 1928, and that said check was accepted by the said 
local clerk while acting as such as a payment of the said dues of her decedent. 
Plaintiff further alleges that, at the time of the issuance of the said check, and 
for a long time thereafter, her decedent had on deposit in said bank or credit 
with said bank whereby said check would have been paid had same been pre- 
sented in the due course of business by the said agents. Plaintiff further alleges 
that the said check was not presented during the life time of her husband for 
payment and without any fault on the part of her decedent, and that if same 
had been presented in the due course of business same would have been paid, 
and the dues which are alleged in said plea not to have been paid were in fact 
paid as above set forth in said replication, wherefore this defendant can not set 
up said facts as a defense to this case.” 

J. M. Pennington and Davis & Curtis, all of Jasper, for appellant. 

McCollough & McCollough, of Birmingham, and Arthur Fite, of Jasper, for 
appellee. 

Tuomas, J. 

This is a certified case from the Court of Appeals under section 7324, Code 
Woodmen of the World v. Alford, 206 Ala. 18, 23, 89 So. 528. 

The suit is upon a policy or certificate of insurance in a fraternal benefit 
society. 

The assignments of error are confined to the sustaining of demurrer to 
replications to pleas of forfeiture for nonpayment of dues. 

The ruling on replication 8 is taken for illustration of appellant’s insistence 
of error and argument grouping the same. It is not alleged in that pleading 
that the local clerk (1) had authority to accept checks in payment for dues 
required to be paid as indicated in by-laws set up in the pleas; (2) nor that 
defendant corporation ever knew of or received or accepted the check of as- 
sured as payment of dues; (3) nor that defendant corporation ever ratified 
the action of said local camp clerk by accepting such checks in payment of 
dues or defaulting dues; (4) nor is it averred that the local clerk was intrusted 
with official receipts to be delivered when payment was made by a member; (5) 
nor that the local clerk ever forwarded defendant’s check, or other policy or 
certificate holder, for dues to defendant; (6) nor is it averred that payment 
was made as allowed by defendant’s constitution or laws. That is to say, it 
is not averred, and facts averred do not show, that deceased’s assessments were 
paid as required by constitution and laws of the defendant order; the contrary 
is shown by the replication—that in fact the check was never presented for 
payment, nor paid, but held by the local clerk until after decedent’s death. 

The case of National Life Insurance Co. v. Reedy, 217 Ala. 114, 115 So. 8, 
dealt with the effect and scope of general and local agents as to acceptance 
of a premium in an old line of life insurance. The cases from this court cited 
by appellant do not support her insistence of error. In United States Life Ins. 
Co. v. Lesser, 126 Ala. 568, 28 So. 646, 651, that replication alleged tender of 
premium before default in lawful currency of the United States to an agent 
of the company duly authorized to receive premiums on behalf of the company; 
and a second replication set up waiver of payment within the time by an agent 
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intrusted by defendant with renewal receipts, and that the company had acquiesced 
in such waiver. And the Lesser Case did not involve a fraternal benefit certifi- 
cate governed by and into which the constitution and by-laws of the order 
entered. It was held on such authorized acquiescence, in the waiver of the pay- 
ment of premiums when due, it was “too late for the company, as against the 
plaintiff and others similarly situated, to insist that by the terms of the policy 
agents were not authorized to make or alter contracts or waive conditions or 
forfeitures.” Such is not the instant pleading. 

The case of Pacific Mutual Life Ins. Co. v. Hayes, 200 Ala. 246, 76 So. 12; 
Id., 202 Ala. 450, 455, 80 So. 834, does not support appellant’s argument. There 
it was shown that the premium was paid in money to the authorized agent who 
duly transmitted from Decatur to the general agent of defendant at Tuscaloosa; 
and also there were acts of the general agent with authority in the premises 
from which a waiver may be inferred. It was therefore held that, when the 
check of the local agent to the general agent was paid by drawee bank, the 
effect of a conditional acceptance became an absolute payment. 

In Lehman v. Gunn, 124 Ala. 213, 27 So. 475, 51 L. R. A. 112, 82 Am. St. 
Rep. 159, the opinion states that, though insured gave the company’s agent a 
check for the first installment, when the agent paid the money to the company, 
the matter of the check was of his personal concern—that inquiry is beside the 
instant question for decision. There, the bill was to subject the policy of in- 
surance to payment of the debts of the insured, and the author of the act of 
generosity to the beneficiary named in the policy was merely a creditor to the 
extent indicated in that payment. 

And in Travelers’ Insurance Co. v. Brown, 138 Ala. 526, 530, 35 So. 463, the 
authority of general and local agents of old-line insurance was considered. The 
rule there declared does not obtain as to fraternal benefit associations and 
policies. In a word, the effect of the statute is, on the point in question, to 
make the act of the local officer or member as that for the assured; and seeks 
to protect the order or society to the extent of its applicable provisions con- 
tained in the constitution and by-laws, as against an act of waiver, etc., which 
is contrary to the provisions of such constitution and by-laws. 


In Beiser v. Sovereign Camp W. O. W., 199 Ala. 41, 74 So. 235, 236, the 
provisions of the Act of 1911, p. 713, “preclude any waiver, express or implied, 
or any estoppel predicated on the acts or conduct of any subordinate officer 
or member.” ‘This was incorporated in section 8477, Code, and the decision 
in Beiser v. Sovereign Camp W. O. W., supra, was adhered to in Padgett v. 
Sovereign Camp, W. O. W., 218 Ala. 255, 118 So. 456. 


[1] The recent decisions under the statute support the view we have in- 
dicated as to local officers, not supreme officers. Sovereign Camp, W. O. W. 
v. Eastis, 210 Ala. 29, 96 So. 866; Yarbrough v. Sovereign Camp, W. O. W., 210 
Ala. 188, 97 So. 654; Sovereign Camp, W. O. W. v. Gay, 207 Ala. 610, 93 So. 
559; Modern Order of Praetorians v. Childs, 214 Ala. 403, 108 So. 23; Sovereign 
Camp, W. O. W. v. Blanks, 208 Ala. 449, 94 So. 554; 31 Cyc. 1371, et seq. for 
general authorities. 


[2] In the Yarbrough Case, supra, the holding was the acceptance of de- 
linquent assessment by a local clerk not binding on the association. It follows 
there was no error in sustaining demurrer to replication 8 and other replica- 
tions of like import. 


The other assignment of error is the sustaining of demurrer to replication 
as No. 4, as reply to plea 9, incorporating, as it does, the pertinent part of 
plea 8. Its effect is, defendant avers, that in the face of the beneficiary certifi- 
cate issued to assured was the provision: “This certificate is issued and ac- 
cepted subject to all of the conditions on the back hereof, and this certificate, 
together with the articles of incorporation, the constitution and laws of Sov- 
ereign Camp of the Woodmen of the World, and the application for member- 
ship and medical examination shall constitute the contract between the Order 
and the member, and any changes, additions or amendments to the Articles 
of Incorporation, constitution and laws hereafter made or enacted shall bind 
the member herein named, and his beneficiaries, and shall govern and control 
the contract in all respects the same as though such changes, additions or 
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amendments had been made prior thereto and were in force at the time of his 
application for membership.” 

On the back of said certificate, and as a part thereof, there was printed 
the following provision, to wit: “If the admission fees, dues and the Sovereign 
Camp fund assessment levied against the member named in this certificate are 
not paid to the Clerk of his camp, as required by the Constitution and laws 
of the Order, this certificate shall be null and void.” 

And defendant, in addition thereto, alleges as follows, to wit: That on the 
back of the certificate sued upon there was printed, as a part thereof, the fol- 
lowing provision: “No rights shall accrue under his certificate of membership 
to a beneficiary or beneficiaries, nor shall any benefits be paid until proof has 
been made of the death of the member while in good standing.” 

Defendant avers that no proof was made to this defendant that the said 
decedent, Huggins, died while in good standing. The insistence of appellee 
as to this is that the validity of plea 9 as a defense is not questioned by ap- 
pellant. The plea does not allege that no proof of death was made; but 
that of the lack of proof of death while in good standing. ‘This is not the 
question of formality or timeliness in the notice that the certificate holder had 
died. And the lack of formal notice and waiver thereof was the subject of 
Travelers’ Insurance Co. v. Plaster, 210 Ala. 607, 98 So. 909. The matter of 
waiver (Watts v. Metropolitan Life Ins. Co., 211 Ala. 404, 100 So. 812) was that 
of a lapse of payment of premiums. 

[3, 4] According to the rules of law construing pleadings, plea 9 is taken 
most strongly against the pleader. It is set out in the statement of facts, and 


uu 


also replication 4 thereto. When duly considered, we are of opinion that there 
was error in sustaining demurrers to said replication, and the judgment is re- 
versed for this ruling, and the cause is remanded. 

Reversed and remanded. 


Anderson, C. J., and Sayre and Brown, JJ., concur. 








BRIDGEFORTH v.*ALABAMA LIFE & ACCIDENT INS. CO. 
8 Div. 175. 
Supreme Court of Alabama. April 17, 1930. 
127 Southern Reporter 840. 
2. INSURANCE—REPLICATION—LAPSE OF POLICY—NONPAYMENT 
OF PREMIUMS—REINSTATEMENT. 
Replication to pleas, alleging lapse of life insurance policy through nonpay- 
ment of premiums which failed to allege reinstatement was subject to demurrer. 
The replication set out that by the terms of the policy it was incon- 
testable one year from issuance thereof, except for service in the 
military or naval service, and that insured did not serve in the naval 
or military service. This was in reply to a plea setting out that there 
was a default in payment of premiums, and therefore the policy had 
lapsed before and at the time of insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 641[1].) 


5. — INSURANCE—EVIDENCE—INSURABLE INTER- 


In action on life insurance policy, evidence that beneficiary, not assured, 


made application for insurance, held authorized as shedding light on insurable 
interest. 


(For other cases, see Insurance, Dec. Dig. § 649.) 


6. INSURANCE—LIFE INSURANCE—NONPAYMENT OF PREMIUMS— 
JURY QUESTION. 


Whether sums paid were those required to prevent forfeiture of life insur- 
ance policy was question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Morgan County; James E. Horton, Judge. 
Action on a policy of life insurance by Alice Bridgeforth against the Ala- 
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bama Life & Accident Insurance Company. From a judgment for defendant, 
plaintiff appeals. Transferred from Court of Appeals. 

Affirmed. 

Replication 8 avers that by the terms of the policy it was incontestable 
after one year from the issuance thereof, except for service in the military or 
naval service, without obtaining the previous consent of the company and 
paying the extra premium charged at the time for such service; and that in- 
sured did not serve in the naval or military service. 

W. H. Long, of Decatur, for appellant. 

Bradshaw & Barnett, of Florence, and Eyster & Eyster, of Decatur, for 
appellee. 

Tuomas, J. 

The suit was upon a policy of insurance issued on August 13, 1923, and the 
death of assured is averred to have taken place on February 1, 1926. The pleas 
sought to defeat payment for the reason that there was default in the payment 
of premiums, and that therefore the policy had lapsed before and at the time 
of assured’s death. 

[1, 2] There was no error in sustaining demurrer to replication 8. It was 
no answer to defend the forfeiture set up in the pleas. A cardinal rule of 
pleading is that each step thereof must relate to and be responsive to the relevant 
and former pleading in the cause, and not depart therefrom. Cunningham Hard- 
ware Co. v. L. & N. R. Co., 209 Ala. 327, 96 So. 358; Ex parte Hines, Director 
General, 205 Ala. 17, 87 So. 691. Replication 8 was such a departure in the 
failure to aver reinstatement after the forfeiture set up in the pleas, and was 
therefore subject to the demurrer sustained thereto. 

[3] There was no reversible error committed in cross-examination of the 
witness Bridgeforth, as to whether she had policies of insurance on “various 
negroes staying down there.” She had testified as beneficiary that she was 
paying the premiums on this policy; that others paid their own premiums, or 
“left his money there for his own”; that she paid “Ophelia Bridgeforth’s pre- 
miums; that she did not have insurance on her own life, and did not “pay on all 
of them,—they would leave the money there,—they would pay them.” She was 
asked by the court: “What nine policies do you refer to in the letter?” (The let- 
ter was in evidence and she had testified that she wrote same to the company.) 
Witness answered: “I don’t know the names of all of them—different ones”; 
that Elijah Sloss, the deceased, was one of them; they were paid “in groups” 
and the money sent to the home office. “When they paid up, I would send 
the money in”; some paid her “a nickel and some paid a dime and some twenty 
cents”; that her check to the company was not paid at her bank; then she 
sent them the “$3.00 check to cover Elijah Sloss’s insurance” and a “check for 
$6.40”; that she attended assured when ill; that he was “one of my (her) 
boarders at that time”; that “we were not only kin”; that she “owned the place 
known as 217 Bank Street”; that “all paid their insurance there.” Whereupon 
the policy was offered in evidence. The question was relevant as testing her 
recollection and the fact of her payment of the premiums due on Sloss’s policy 
before default. 

[4] The remark of counsel, to the effect that plaintiff is running a whole- 
sale insurance business on the lives of these people, was a mere argument, 
within the inferences of the evidence as we have indicated. This evidence tended 
to show her interest and test her recollection as to the several small payments 
made and necessary to keep the policy from default. 


[5, 6] There was no error in the ruling, as to Akers, that the plaintiff, and 
not the assured, made application for the insurance in question, or “I guess 
that is his signature,” etc. It shed light upon insurable interest. She was al- 
lowed to state what payments she made on the policy. The question of whether 
or not the sums paid were those required to prevent its forfeiture was for the 
jury. There were no complicated questions of fact to be determined, yet there 
was the controverted fact of payment vel non under the pleading to be decided. 

See the recent case of National Life & Accident Ins. Co. v. Bridgeforth 
(Ala. Sup.) 124 So. 886, which touched upon insurable interest. 

The judgment of the circuit court is affirmed. 

Anderson, C. J., and Sayre and Brown, JJ., concur. 
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SOVEREIGN CAMP, W. O. W., v. COX. 
6 Div. 365. 
Supreme Court of Alabama. April 10, 1930. 
127 Southern Reporter 847. 
1. INSURANCE—MUTUAL BENEFIT INSURANCE—DUES—NONPAY- 

MENT—SUSPENSION. 

Failure of member of fraternal benefit order to pay monthly dues worked 
automatic suspension where constitution and by-laws, made part of contract 
of insurance, so provided. 

The exact provisions of the constitution,and by-laws were that if a 
member failed to make payment of his monthly dues “on or before the 
last day of the month, he shall thereby become suspended, his bene- 
ficiary certificate shall be void, and the contract between such person 
and the society shall thereby completely terminate.” 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

4. INSURANCE—MUTUAL BENEFIT INSURANCE—REINSTATEMENT— 

PAYMENT—INSURED’S GOOD HEALTH. 

Under constitution and by-laws of mutual benefit association permitting re- 
instatement if in good health by paying dues, member must be in good health 
when payment is received at proper office. 

The constitution and by-laws of the mutual benefit association pro- 
vided that any suspended member, “if in good health, may within ninety 
days from the date of his suspension again become a member” by pay- 
ing all proper installments and assessments to date, and that such pay- 
ment shall warrant that he is then in good health and will remain so 
for thirty days thereafter, and that the payment shall not waive any 
of the provisions of that section until the Sovereign Camp shall receive 
notice that he “was not in good health when he attempted to again be- 
come a member.” Another section provided that an attempt by a sus- 
pended person to become a member shall not be effective unless he is 
in good health at the time, and continues so for thirty days thereafter. 
(For other cases, see Insurance, Dec. Dig. § 761.) 


5. Me taease Gaeay aie BENEFIT Vee 


Mates il heweti association held not to waive provision requiring good health 
as condition to reinstatement by receipt of past due assessment, without notice 
of insured’s illness and death. 
The insured was suffering from pneumonia when the payment was 
sent, and he died before it was received by the association. 
(For other cases, see Insurance, Dec. Dig. § 763.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—ESTOPPEL—REIN- 

STATEMENT—INSURED’S GOOD HEALTH. 

Mutual benefit association sending member postcard which merely stated 
monthly dues were due and unpaid was not thereby estopped to claim attempted 
reinstatement was ineffectual because insured was not in good health. 

The notice given by the company was not such a demand for pay- 
ment or notice of default as would admit an unconditional reinstate- 
ment by compliance with it, but must be considered in light of constitu- 
tion and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE—REINSTATEMENT-- 
ESTOPPEL. 


Mutual benefit association is not estopped to deny member’s suspension by 
negotiations recognizing right to reinstate, without notice that other conditions 
of reinstatement cannot be complied with. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

9. INSURANCE—MUTUAL BENEFIT INSURANCE—REINSTATEMENT— 

RECEIPT OF DUES—PRESUMPTION. 

Mutual benefit association was presumed to have received and retained money 
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paid for insured’s reinstatement in accordance with provisions permitting re- 
instatement. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 
10. INSURANCE—MUTUAL BENEFIT INSURANCE—REINSTATEMENT— 
DEATH OF INSURED. 
Receipt by mutual benefit association of dues paid for reinstatement after 
insured’s death did not retroactively revive void certificate. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of life insurance by Mrs. A. B. Cox against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

C. H. Roquemore, of Montgomery, for appellant. 

H. M. Abercrombie and Jim Gibson, both of Birmingham, for appellee. 

Foster, J. 

Decedent had been a member of the defendant fraternal benefit order 
with a certificate of insurance for about twenty years before his death on 
February 22, 1926. His membership was in the home office or camp at Omaha, 
Neb., though he resided in Alabama, and he remitted dues direct to that office. 
His local camp had been disbanded. 

[1] He paid dues for December, 1925, but did not pay them for January, 
1926. The constitution and by-laws, a part of the contract of insurance, pro- 
vided that if a member fails to make payment of his monthly dues “on or 
before the last day of the month, he shall thereby become suspended, his bene- 
ficiary certificate shall be void, and the contract between such person and the 
society shall thereby completely terminate.” Although this provision of the 
constitution and by-laws may not be sufficiently pleaded on account of the failure 
to set out its terms (Continental Ins. Co. v. Parkes, 142 Ala. 650, 39 So. 204, 
Norwich Union Fire Ins. Society v. Prude, 156 Ala. 565, 46 So. 974), the court 
overruled demurrer to defendant’s plea, alleging that decedent was suspended 
at the time of his death on account of his failure to pay the dues of January, 
1926. 

The evidence without dispute shows the failure to pay such dues, and that 
there was such a provision as we have cited, and that it was a part of the 
contract. Such evidence shows an automatic suspension of the member, not 
a right to elect to do so. Sov. Camp, W. O. W., v. Gay, 207 Ala. 610, 93 So. 
559; Sov. Camp, W. O. W., v. Allen, 206 Ala. 41, 89 So. 58; Yarbrough v. Sov. 
Camp, W. O. W., 210 Ala. 188, 97 So. 654; Sov. Camp, W. O. W., v. Carrell, 20 
Ala. App. 340, 101 So. 914. Without more, defendant was in that state of 
the case entitled to the general affirmative charge. 

But there was in evidence another provision of the constitution and by-laws 
to the effect, in short, that any such suspended member, “if in good health, 
may, within ninety days from the date of his suspension again become a mem- 
ber” by paying all proper installments and assessments to date, with the further 
stipulation that such payment shall warrant that he is then in good health and 
that he will remain so for thirty days thereafter, and it shall be a contract that 
the payment shall not waive any of the provisions of that section until the 
Sovereign Camp shall receive notice that he “was not in good health when 
he attempted to again become a member,” and that the receipt of such pay- 
ment when he is not in good health shall not make him a member. Another 
section (66-b) provides that an “attempt by a suspended person to again be- 
come a member shall not be effective for that purpose unless such person be 
in fact in good health at the time and continues in good health for thirty days 
thereafter.” 

[2] Plaintiff undertook, by replications, to show a reinstatement under the 
terms of such provisions. The court sustained demurrer to them, and there- 
upon issue was joined on defendant’s pleas. The fact that the court charged 
the jury in respect to the right of plaintiff to show reinstatement or a waiver 
of his suspension does not change the issues. This situation is not within the 
authority of Best Park Co. v. Rollins, 192 Ala. 534, 68 So. 417, Ann. Cas. 1917D, 
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929; Fed. Auto Ins. Ass’n v. Meyers, 218 Ala. 520, 119 So. 230; Adler v. Miller, 

218 Ala. 674, 120 So. 153. 

[3] Appellant was entitled to have the case tried on the issues made by 

the pleadings. Whether the court erred in overruling demurrers to the pleas, 

or in sustaining them to the replications, is not presented on this appeal. With- 

out dispute defendant proved his third plea, and was entitled to the affirmative 

charge. But if issue had been joined on a good and sufficient replication alleg- 

: ing a reinstatement under the rules we have referred to, the same result would 
following our judgment. 

The proof of death furnished by plaintiff showed that decedent was taken 
sick of pneumonia February 14, 1926, and died February 22, 1926. It appears 
that on February 19, 1926, there came to the post office of decedent a notice 
from the head office signed by the sovereign clerk. At that time decedent was 
sick of pneumonia. The notice was received by the postmistress, who was the 
cousin of decedent and daughter of plaintiff. She, on the next day, February 
20th, of her own accord, returned the notice with a remittance of the amount 
necessary. This remittance was received at the home office February 24th, 
according to the undisputed evidence, and in the meantime, and on February 
22d, the member died. The defendant had no notice of his illness nor death 
until March 9, 1926, when notice of his death was received in the home office. 
On February 24th the sovereign clerk mailed a receipt for the payment which 
had been sent by this cousin of deceased. She testified that the notice she 
received for decedent on February 19th was a double postcard, and that she 
returned it with the remittance. That it had nothing on it about the suspen- 
sion of the member for failing to pay dues, but it stated “his January dues were 
due and not paid.” 

The evidence for defendant tended to show that instead of such notice on 
a postcard, a formal letter dated February 13, 1926, was mailed to him, that 
it merely notified him of his suspension for failing to pay the January dues, 
and there was printed on it the provisions directing the manner of reinstate- 
ment to which we have referred; that this letter was returned with the remit- 
tance of February 20th, received February 24th. 

[4, 5] The court charged the jury that if they are “reasonably satisfied from 
the evidence that defendant accepted the money, the installment of assessment 
for the month of January 1926, during the life time of Davis, and intended by 
the acceptance of said money to recognize Davis, the insured, as a member of 
defendant society in good standing, then, under that state of facts, if you are 
reasonably satisfied from the evidence that they are true, you would be authorized 
to return a verdict in favor of plaintiff.” While there was not exception to 
this charge, it shows the view of the case as entertained by the trial court. It 
leaves out all question of notice by defendant of the ill health of decedent. For 
the purpose of another trial, and assuming that the issues are properly raised 
by the pleading, we entertain the opinion that under the evidence plaintiff 
would not be entitled to a verdict. This may be predicated upon several grounds. 
In order for such payment to operate a reinstatement, if that is the proper 
term under the quoted provisions of the rules, the insured must be in good 
health when the payment is made. That means received at the proper office. 
But the only evidence of his condition when the money was sent is that he had 
pneumonia, and that he was dead before it was received. It must be received 
while he is in good health, and he must remain so for thirty days thereafter 
in order to be completely and unconditionally restored to membership, according 
to the constitution and by-laws. The receipt of the money is expressly stated 
to be on those conditions. If the money is received at: the head office, and 
retained with notice of his ill health, but while he is still alive, that may be a 
waiver of the condition as to ill health, but not so without such notice at that 
time. Sov. Camp, W. O. W., v. Jones, 11 Ala. App. 433, 66 So. 834; Hardy v. 
Sov. Camp, W. O. W., 17 Ala. App. 53, 81 So. 690; Sov. Camp, W. O. W., v. 


Allen, 206 Ala. 41, 89 So. 58; Sov. Camp, W. O. W., v. Carrell, 20 Ala. App. 
340, 101 So. 914. 


But there was no evidence of the receipt of such notice of ill health by the 
defendant until after his death, when a refund of the dues which had apparently 
been received February 24th was immediately offered. 
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[6-8] Taking as true the version given by plaintiff’s witness as to the nature 
of the notice received February 19th, the same result follows. It was not such 
a demand for payment or notice of default as admits an unconditional rein- 
statement by a compliance with it. It must be considered in the light of the 
fact that they are both presumed to know that, by the constitution and by- 
laws, such payment is not the only condition of reinstatement. That was only 
one of the conditions, and its compliance was but one step. It is quite well 
understood that if the company with knowledge of a breach negotiates with 
assured as though the policy were still in force, and induces the assured to 
incur trouble or expense, it thereby waives the right to claim the forfeiture. 
Sov. Camp, W. O. W., v. Allen, 206 Ala. 41, 89 So. 58; Sov. Camp, W. O. W., 
v. Jones, supra. But, after the occurrence of facts causing the suspension, the 
company will not be estopped to deny it, nor to waive the unfulfilled conditions 
of a reinstatement by negotiations which recognize the right to reinstate, and 
even by accepting one of the conditions without notice that the others cannot 
or will not be complied with. This principle is also in effect expressly so stated 
in the provisions of the constitution and by-laws fixing the right to be rein- 
stated. 

[9, 10] If there may be an inference that, notwithstanding a denial, the 
amount of the dues was received in Omaha, the home office, before February 
22d, when insured died, the presumption, in the absence of proof, is that the 
defendant received and retained it in accordance with the terms of the right 
to reinstate, and as incidental to the other necessary conditions. And, if in 
fact the dues were not received by defendant until February 24th, after the 
death of insured, as shown by the uncontradicted evidence, such receipt and 
retention of the dues after his death could not retroactively revive the void 
certificate. Yarbrough v. Sov. Camp, W. O. W., 210 Ala. 188, 97 So. 654; Sov. 
Camp, W. O. W., v. Eastis, 210 Ala. 29, 96 So. 866; Sov. Camp, W. O. W., v. 
Jones, supra; Sov. Camp, W. O. W., v. Carrell, supra. 

On the evidence submitted, therefore, we conclude that appellant was en- 
titled to the affirmative charge. 


Our judgment is that it is not necessary to consider the other assignments 
of error, as they will not likely occur on another trial. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


MUTUAL LIFE INS. CO. of NEW YORK v. MADDOX. 
6 Div. 456. 
Supreme Court of Alabama. April 3, 1930. 
Rehearing Denied May 22, 1930. 
128 Southern Reporter 383. 
2. INSURANCE. ' ; 
Presumption ‘against suicide in action on life policy held substantive right 
and not merely technical incident of trial wrought for administrative purposes. 
(For other cases, see Insurance, Dec. Dig. § 646[7]. 
4. INSURANCE. j ; ; ; 
Excluding testimony showing deceased insured’s intemperate habits, strait- 
ened financial circumstances, and worries held error, being material on suicide 
issue. 
Excluded testimony was part of circumstances surrounding insured’s 
death from which inference of suicide might arise. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Appeal from Circuit Court, Lamar County; Ernest Lacy, Judge. 

Action on a policy of life insurance by Nell Maddox, a minor suing by her 
next friend, Regina Maddox, against the Mutual Life Insurance Company of 
New York. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

W. Douglas Arant and W. M. Neal, both of Birmingham, Frederick L. 
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Allen, of New York City, G. M. Holmes, of Aberdeen, Miss., Bradley, Baldwin, 
All & White, of Birmingham, and J. C. Miller, of Vernon, for appellant. 

R. G. Redden and O. E. Young, both of Vernon, for appellee. 

Foster, J. 

The issue of fact tried by a jury in this case was whether insured com- 
mitted suicide. He was killed by a pistol shot. No one saw the act. The proof 
tending to show suicide was entirely circumstantial. The court charged the jury 
that there was a presumption against suicide. It refused special written charge 
to the effect that “such presumption is not evidence and cannot be treated as 
evidence by the jury in reaching a verdict.” It is urged by appellant that this 
court give careful consideration to this question and follow in line with the 
weight of modern authority to the effect that the particular presumption referred 
to, that of innocence of crime, is of the same nature as other presumptions, 
which this court has denominated administrative and not evidentiary in nature 
and spend their force when evidence is offered; that the office of such presump- 
tion is to shift the burden of going forward with the evidence. This court has 
adopted that theory of the effect of certain presumptions not relating to crime 
nor other acts of moral turpitude. We have recently had occasion to refer to 
such presumption, which we have called administrative in nature and have no 
evidentiary force. Cruse-Crawford Mfg. Co. v. Rucker (Ala. Sup.) 123 So. 897; 
Toranto v. Hattaway, 219 Ala. 520, 122 So. 816; Lawson v. Mobile Elec. Co., 
204 Ala. 318, 85 So. 257; Somerall v. Citizens’ Bank, 211.Ala. 630, 101 So. 429. 

But, following a statement in Greenleaf on Evidence as to the presumption 
wt innocence that “this legal presumption of innocence is to be regarded by the 
jury in every case as matter of evidence, to the benefit of which a party is entitled” 
(1 Greenleaf, § 34), this court has in many criminal cases adopted and approved 
this language. We cite a few of them as follows: Newsom v. State, 107 Ala. 
133, 18 So. 206; Amos v. State, 123 Ala. 50, 26 So. 524; Harris v. State, 123 Ala. 
69, 26 So. 515: Bryant v. State, 116 Ala. 445, 23 So. 40; Burk v. State, 216 Ala. 
655, 114 So. 72. 


[1] It has also applied the same legal effect of the presumption of inno- 
cence to civil cases where relevant. Freeman v. Blount, 172 Ala. 655, 55 So. 
293; Ex parte Sov. Camp, W. O. W. (In re Dennis) 205 Ala. 316, 87 So. 620; 
New York Life Ins. Co. v. Turner, 213 Ala. 286, ,104 So. 643. The burden in a 
civil case to overcome the presumption is reasonable satisfaction from the whole 
evidence, giving due weight to the presumption in the light of judgment and ex- 
perience. N. Y. Life Ins. Co. v. Turner, supra. 

There was therefore merely an application of this presumption to civil cases, 
with only a different degree of the burden necessary to overcome it. Our New- 
som Case, supra, was expressly founded upon the statement copied above from 
Greenleaf, and the sanction of that statement in Coffin v. U. S., 156 U. S. 432, 
15 S. Ct. 394, 39 L. Ed. 481. The subsequent reaffirmation of the doctrine in 
Freeman v. Blount, supra, and in Warren v. State, 197 Ala. 313, 323, 72 So. 624, 
is also based upon Greenleaf and the Coffin Case. It is said in the case of Free- 
man v. Blount, supra, that there is no reflection on this doctrine in Agnew v. 
U. S., 165 U. S. 36, 17 S. Ct. 235, 41 L. Ed. 624. In the latter case the court refused 
to give a charge that “such presumptions are treated as evidence.” The court 
approved the doctrine of the Coffin Case, but found that the charge had in effect 
been given. The same was true in Holt v. U. S., 218 U. S. 245, 31 S. Ct. 2, 54 
L. Ed. 1021, 20 Ann. Cas. 1138, decided in 1910. In Kirby v. U. S., 174 U. S. 
47, 19 S. Ct. 574, 43 L. Ed. 890, the doctrine of the Coffin Case was reaffirmed. 

Prof. Thayer of Harvard University has carefully treated this presumption 
and its effect as evidence, and pointed out the supposed fallacies in the opinion 
in the Coffin Case. Thayer Treatise on Ev. 314, appendix B, p. 551. Prof. Wig- 
more, in 5 Wigmore on Ev. (2d Ed.) p. 505, refers to this criticism if the Coffin 
Case, and so does Jones on Evidence, vol. 1 (2d Ed.) § 31, p. 60. Both of these 
authors seem to agree with the criticism of the principle of the Coffin Case as 
made by Thayer. They all cite Alabama as maintaining the doctrine of that case; 
and we have shown that it does. 


In Commonwealth v. De Frances Co. 248 Mass. 9, 142 N. E. 749, 750, 34 
A. L. R. 937 (1924), on this subject it is stated that “the presumption of inno- 
cence never has been held to be evidence in that commonwealth. It expressly was 
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held that the ‘presumption of innocence is not a matter of evidence’ in Common- 
wealth v. Sinclair, 195 Mass. 100, 80 N. E. 799, 11 Ann. Cas. 217.” The opinion 
states that the positive statement in the Coffin Case, supra, to the contrary of 
the holding was narrowed in the Agnew and Holt Cases, supra, by the Supreme 
Court of the United States. But such cases in fact do not in the least narrow 
the doctrine as we view it, but merely decline to reverse for a refusal to charge 
as there stated, when its effect had already been charged fully by the court. In 
a note in 34 A. L. R. 942, it is said that a majority of the cases and the better 
reasoned ones take the position that the presumption of innocence is not evi- 
dence, citing California, Connecticut, Florida, Illinois, Iowa, Kansas, Massa- 
chusetts, Oklahoma, Rhode Island, and Texas as adopting that view. A review 
of the cases in those states is given in the notes. Whereas on page 945, reference 
is made to the fact that a number of states take the view asserted by Green- 
leaf, and in the Coffin Case, supra, that such presumption is evidence. ‘The 
notes cited Alabama, Arkansas, Georgia, Idaho, Nebraska, Vermont, at the states 
so holding, and review the authorities from those states. But it is stated in 
some of the cases cited on page 949 that it is held not to be reversible error 
to refuse a charge that the presumption is evidence when the court has instructed 
the jury in effect, that the law presumes the defendant innocent and that the pre- 
sumption continues throughout the trial, because it is a sufficient statement of the 
rule. 

There are some recent cases which adopt the criticism of the Coffin Case, 
supra, and have applied such modified doctrine to the presumption against sui- 
cide in insurance cases. W. O. W. v. Alexander (Tex. Civ. App.) 239 S. W. 
343; Griffith v. Continental Cas. Co., 299 Mo. 426, 253 S. W. 1043; 6 Cooley's 
Briefs on Ins. (2d Ed.) 5457, 5458. 

[2] We think that the decisions of this court firmly fix the rule as stated 
by Greenleaf and in the Coffin Case as the law of this state. We cannot there- 
fore apply to the presumption of innocence, either in a criminal or civil case, 
the mere administrative features of those presumptions intended only to shift the 
burden of proceeding with the evidence. We think this presumption of inno- 
cence is a substantive right and not merely a technical incident of the trial 
wrought for administrative purposes, and that it should at no time be treated 
as having spent its force until the evidence is sufficient in the judgment of the 
jury to overcome it. There was therefore no error in refusing the charge. 

The policy provided that, “in event of the self-destruction of the insured, 
whether sane or insane, within one year after the date of issue of this policy, 
the amount payable shall be limited to an amount equal to the premiums paid 
thereon.” The court was requested by appellant to charge the jury, “If you 
believe the evidence you cannot return a verdict in favor of plaintiff for more 
than $29.90,” on the theory that the undisputed evidence showed that amount as 
“equal to the premiums” paid on the policy, and that insured intentionally 
caused his own death within one year after issuance of the policy. We assume 
for this argument that $29.90 is the correct amount paid on the premiums, and 
that insured died within one year after the date of the issuance of the policy. 
But there is no direct evidence of suicide. It is only an inference from circum- 
stances. 


[3] In our early case of Smoot v. M. & M. Rwy. Co., 67 Ala. 13, this court 
stated a rule, in respect to giving the general affirmative charge, which has many 
times been quoted in the later cases; that is, that it should not be given “when 
the evidence is conflicting, or circumstantial, or when a material fact rests wholly 
in reference.” Tabler v. Sheffield Co., 87 Ala. 309, 6 So. 196; Tobler v. Pioneer 
M. & M. Co., 166 Ala. 482, 518, 52 So. 86; N. C. & St. M. Co., 166 Ala. 482, 518, 
52 So. 86; N. C. & St. L. Rwy. Co. v. Crosby, 194 Ala. 342; 70 So. 7; Warren v. 
State, 197 Ala. 313, 326, 72 So. 624. The statement we have quoted is substan- 
tially that as expressed in 6 Cooley’s Briefs on Ins. (2d Ed.) p. 5479. If this 
rule holds good, the charge in question was properly refused. 


Besides, the scintilla rule obtains in Alabama, and we cannot say that there 
was no evidence from which an inference may be drawn that he did not com- 
mit suicide. Mut. Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 
A. L. R..649; Sov. Camp, W. O. W. v. Dennis, 17 Ala. App. 642, 87 So. 616. In 
the case of W. O. W. v. Hackworth, 200 Ala. 87, 75 So. 463, there was direct 
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and positive evidence that insured shot himself. 
of suicide from circumstantial evidence. 

The circumstances shown by this record are quite similar in legal effect to 
those in the case of Furbush v. Maryland Casualty Co., 131 Mich. 234, 91 N. W. 
135, 100 Am. St. Rep. 605. That court held, as do we in this case, that it was a 
jury question. 

{4] The court sustained objection to evidence offered by appellant that the 
insured drank heavily in the fall and summer of 1927. The policy was issued 
July 9, 1927, and insured died November 11, 1927. He had been drinking heavily 
the day and night before and in company with a woman to whom he threatened 
taking his life and in her presence apparently attempted to do so. Did the court 
err in declining such evidence? ‘The question is treated in 6 Cooley’s Ins. 
Briefs (2d Ed.) 5471, as follows: “So too insured’s habits and temperment can 
be shown as bearing upon his mental condition at the time of his death. Wil- 
kinson v. Aitna Life Ins. Co., 240 Ill. 205, 88 N. E. 550, 25 L. R. A. (N. S.) 1256, 
130 Am. St. Rep. 269. Testimony that insured had been intemperate in his 
habits for four months prior to his death, and was in straitened financial cir- 
cumstances, and had worried about his affairs, was admissible on an issue 
whether he committed suicide or was murdered. Furbush v. Maryland Cas. Co., 
131 Mich. 234, 91 N. W. 135, 100 Am. St. Rep. 605.” We have examined the 
cases cited, and they support the text. In our case of Sov. Camp, W. O. W., 
v. Ward, 196 Ala. 327, 71 So. 404, 406, on the issue of suicide, it was said that 
“the inquiry was pertinent whether the decedent was addicted to drink im- 
mediately preceding his death.” The evidence seems to us to be of a nature 
which would shed light on the inquiry. Whether he committed suicide was, 
as we have said, an inference from circumstantial evidence. On such an issue 
it is said that the “widest latitude of inquiry as to existence of motive for such 
a course of conduct present in insured’s mind when death occurred must be 
permitted to enable insurer to overcome presumption against suicide, if it can.” 
Occidental Life Insurance Co. v. Graham (C. C. A.) 22 F.(2d) 528. 

On account of the fact that, in our judgment, the ruling of the court in 
respect to the evidence we have just referred to, was reversible error, we re- 
frain from discussing other features of the case. It is therefore ordered that 
the judgment be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 

On Application by Appellant to Modify the Opinion. 


It was not merely an inference 


Foster, J. 


[5] Counsel call our attention to what they conceive to be an inconsistency 
in our decisions resulting from the rule so long fixed in Alabama that the pre- 
sumption of innocence is to be treated as a matter of evidence, whereas its 
logical effect as such has not been observed, and we should therefore dress it in 
different language. They point out that in the Hackworth Case, supra, not 
withstanding such presumption, the affirmative charge was given, and was due 
the defendant, though the scintilla rule obtains in Alabama, and that, if the 
presumption of innocence be evidence, it should be held to create a conflict, 
that the holding that there was no conflict refutes a claim that it is evidence. 
They might also have pointed out that in criminal cases, where the evidence 
is undisputed, the affirmative charge may be given for the state, notwithstand- 
ing this presumption of innocence which did not therefore create a conflict. 
There the scintilla rule also obtains. Taylor v. State, 121 Ala. 24, 25 So. 689; 
Parrish v. State, 139 Ala. 16, 51, 36 So. 1012; Wallace v. State, 19 Ala. App. 287, 
97 So. 147. ; 

While this court'is firmly committed to the doctrine as we have stated it 
in the opinion, its uniform application is such that apparently it has never been 
thought to create a conflict. Though such presumption may be in the “nature 
of evidence,” it has been so regarded only when the evidence as to some ques- 
tion of fact was otherwise conflicting or where there were conflicting inferences 
from it, or when it was circumstantial in nature. In the Hackworth Case, supra, 
the evidence was direct and undisputed, and no two inferences could be reason- 
ably drawn if the jury believed it. Likewise in criminal cases it has never 
been held sufficient of itself to create a conflict or conflicting inferences, when 
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the evidence did not otherwise show such a conflict. It is merely a principle 
treated in the “nature of evidence” which is material in aiding the jury to ar- 
rive at a correct conclusion from a state of the evidence to which we have 
referred. If there may be just criticism of an application to it of the name 
of “evidence,” that question has long since in Alabama been beyond the point 
of judicial controversy. To do so is now and long has been stare decisis. This 
presumption has been referred to in our decisions as having peculiar significance 
in criminal cases when the evidence was circumstantial. Gilmore v. State, 99 
Ala. 154, 159, 13 So. 536; Salm v. State, 89 Ala. 56, 8 So. 66. 

We do not feel justified now in departing from a doctrine so well fixed in 
our decisions, though its terminology may be thought subject to criticism. 

The application of appellant to modify the opinion must therefore be denied. 


SUPREME LODGE, eee UNION, v. WALKER et al. 
0. . 


Supreme Court of Arkansas. March 24, 1930 
26 Southwestern Reporter (2d) 94. 

1. INSURANCE—WHILE INSURER HAS FUNDS DUE TO INSURED 
LARGER THAN PREMIUMS DUE, IT CANNOT DECLARE FOR- 
FEITURE OF POLICY FOR NONPAYMENT OF PREMIUMS. 
Insurance company cannot declare forfeiture of sickness or accident policy 

for nonpayment of installments of premiums or dues while it had in its own 

hands due the insured on account of sickness a larger amount of money than 
was required to pay installments of premiums or dues thereunder. 
(For other cases, see Insurance, Dec. Dig. § 360 [3].) 


2. INSURANCE—EVIDENCE IN ACTION ON ACCIDENT AND HEALTH 
POLICY HELD TO SUSTAIN VERDICT FOR BENEFICIARY WHERE 
TESTIMONY WAS IN CONFLICT WHETHER PREMIUM WAS TIME- 
LY PAID. 

In action on accident and health policy, where testimony was in conflict as 
to whether premiums had been paid in August or not until September, which 
would have forfeited the policy, and preponderance of testimony showed that 
dues were not given until September, evidence still held sufficient to support 
verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Action by Lizzie Walker and others against Supreme Lodge, Woodmen of 
Union. From judgment for plaintiffs, defendant appeals. 

Affirmed. 

J. D. Shackelford, of Hot Springs, for appellant. 

Arthur D. Chavis, of Pine Bluff, for appellees. 


This appeal is prosecuted from a judgment against appellant upon a policy 
of insurance or a benefit certificate for $500 issued to William Walker, colored, 
naming appellees beneficiaries therein. The insured was required to pay $1.25 
per month for his membership and insurance, which provided a sick benefit of 
$5 per week for total disability and $3 per week for partial disability. Walker 
was taken sick about the first Sunday in April, 1927, while in good standing 
in the Union, and continued sick until his death in October, 1927. During the 
sickness in the last of August, 1927, appellant paid Walker sick benefits amount- 
ing to $8 through the local lodge of Pine Bluff, under the policy for which 
credit was given when suit was brought for the balance of $492 and for which 
judgment was recovered. 

Appellant company claimed that insured had failed to pay his dues or pre- 
mium for the month of August, during that month, and his policy had lapsed 
on that account, and denied any liability. 

The testimony is in conflict; that on the part of appellees tending to show 
that the August premium was paid in August within the time designated there- 
for by the by-laws of the Union, while the evidence upon appellant’s part con- 
duced to show that the August dues or premium was not paid to the local 
agent until early in September, after the time for payment had expired, that 
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> was never sent to the treasurer of the Union at Hot Springs at all, but later 
on, after the death of the insured, was returned by the local agent to one of 
the beneficiaries, the widow declining to accept it. The check for the sick bene- 
fit $8 was for the month of August and was delivered to the insured some 
time during the last of that month. 

[1, 2] The question for determination is one of fact, whether the August dues 
were paid. Although the insurance company could not declare a forfeiture of 
the sickness or accident policy for nonpayment of installments of premiums or 
dues while it had in its own hands due the insured on account of sickness a 
larger amount of money than was required to pay the installments of premiums 
or dues thereunder, Continental Casualty Co. v. Baker (Ky.) 25 S.W.(2d) 23, 
and could have deducted, from the benefit or indemnity due the member for 
August, the amount of his dues or premium $1.25 for that month unpaid on the 
15th, it did not do so, but paid the whole amount, none of which was returned 
to it. It may be conceded that the preponderance of the testimony shows that 
the dues for August were not given to the local agent of the Union at Pine 
Bluff until after the month of August had expired and on September ——, 
but, as already said, the testimony was in conflict on this point, and the jury 
found in appellees’ favor on instructions not complained of and upon substantial 
testimony sufficient to support the verdict, which cannot be disturbed on ap- 
peal. : 
The judgment is accordingly affirmed. 


BURR v. WESTERN STATES LIFE INS. CO. 
Civ. 3994 
District Court of Appeal, Third District, California. May 9, 1930 
Rehearing Denied June 7, 1930. 
288 Pacific Reporter 444. 
1. CONTRACTS. 


Where no place of performance is expressly stipulated, contract should 
be held performable in place where circumstances indicate parties intended per- 
formance to take place. 

(For other cases, see Contracts, Dec. Dig. § 208.) 

5. INSURANCE. 

Court must avoid putting unnatural construction on insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. : 

Action against domestic insurance corporation to recover disability benefits 
held not maintainable in county of insured’s residence, where contract was made 
and disability occurred elsewhere, and home office of company located else- 
or was designated as place of payment in case of insured’s death (Const. art. 
2, § 16). 

Const. art, 12, § 16, provides that a corporation may be sued in the 
county “where the contract is made or is to be performed, or where the 
obligation or liability arises or the breach occurs; or in the county where 
the principal place of business of such corporation is situated.” The 
insurance company’s breach of contract to pay the disability benefits oc- 
curred at the place where payment was agreed to be made. However 
the rider of the policy providing for permanent disability failed to state 
the place of payment of the benefits, and the only -place of payment 
designated in the contract was the designation of the home office for 
payment in case of death. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Tuttle, J., dissenting. 

Appeal from Superior Court, Mendocino County; H. L. Preston, Judge. 

Action by Leslie Lee Burr against the Western States Life Insurance Com- 
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pany. From an order denying defendant’s motion for a change of the place 
of trial, defendant appeals. 

Reversed. 

M. H. Iverson, of Ukiah, and Thomas G. Crothers, of San Francisco, for 
appellant. 

Hale McCowen, Jr., of Ukiah, for respondent. 

Finca, P. J. 

This is an appeal from an order denying defendant’s motion for a change of 
the place of trial from Mendocino county to the city and county of San Fran- 
cisco. 

In June, 1919, the plaintiff “at the town of Wailuku, in the island of Maui, 
territory of Hawaii, and while he was then a resident of said island of Maui, 
made and executed his two certain applications in writing, * * * each ap- 
plying to defendant for a policy of life insurance upon the life of plaintiff in 
the sum of $5,000, and said applications were duly forwarded to defendant at 
its home office in the city and county of San Francisco, State of California. 
* * * Thereupon and in compliance with and in pursuance of said applica- 
tions, defendant, in said city and county of San Francisco made and executed 
the policies of life insurance forming the subject matter of the above entitled 
action. * * * Thereupon said policies were forwarded to said plaintiff at 
Wailuku, in said territory of Hawaii.” The policies and the riders attached 
thereto and made a part thereof are identical in language except as to the policy 
numbers thereof, and each of said policies, in so far as material on this appeal, 
reads as follows: 

“Western States Life Insurance Company, hereinafter known as the com- 
pany, agrees to pay $5,000 * * * at the home office of the company, in San 
Francisco, California, as follows: 

“To Olive B. Burr, wife of the insured, * * * immediately upon receipt 
of due proof of the death, during the continuance of this policy, of Leslie Lee 
Burr of Wailuku, Island of Maui, Territory of Hawaii, * * * 

“In witness whereof, Western States Life Insurance Company has caused 
this policy to be signed by its president and secretary, or assistant secretary, 
at the home office of the company at San Francisco, California, this thirtieth day 
of June, 1919.” 

There was attached to each policy, at the time it was executed, and made 
a part thereof, a rider containing the following: 

“Upon receipt of due proof * * * that the insured * * * has become 
wholly disabled by bodily injury or disease so that he is and will be presumably, 
thereby permanently and continuously prevented from engaging in any occupa- 
tion, or performing any work, whatsoever for remuneration or profit, * * * 
then * * * one year after the anniversary of the policy next succeeding the 
receipt of such proof, the company will pay the insured the sum of $500, and a 
like sum on each anniversary thereafter during the lifetime and continued dis- 
ability of the insured. * * * 

“Upon receipt of due proof * * * that the death of the insured occurred 
before the policy anniversary nearest his sixtieth birthday as the result, directly 
and independently of all other causes, of bodily injury effected solely through 
external, violent and accidental means, and that such death occurred within 
sixty days after sustaining such injury, the company will pay instead of the 
face amount of this policy, double that amount, making $10,000, provided no 
disability benefit has been allowed under the policy. * * * 

“Upon due proof * * * during the life of the insured, that the death of 
the beneficiary occurred before attaining age sixty * * * as the result directly 
and independently of all other causes, of bodily injury effected solely through 
external, violent and accidental means while traveling as a passenger on a street 
car, railway train, steamship, licensed for regular transportation of passengers, 
or other public conveyance, operated by a common carrier, * * * the com- 
pany will pay the insured the sum of $2,500.” 


After the execution of the policies, “on or about the 14th day of October, 
1922, and while plaintiff was a resident of the county of San Diego, State of 
California, and being at that time in said county of San Diego, said plaintiff 
forwarded and furnished to defendant at its home office in the city and county 








284 The Insurance Law Journal, Vol. 75 [Aug., 1930 











of San Francisco, proofs that he was then totally and permanently disabled, 
in accordance with the total and permanent disability provisions of said policies. 
Thereupon, defendant approved and allowed the claim of said plaintiff for dis- 
ability benefits, * * * and thereafter and on the 26th day of December, 
1922, the defendant, at its home office, in said city and county of San Fran- 
cisco, attached to each of said policies, a total and permanent disability endorse- 
ment allowing and approving said disability benefits,” reading as follows: 
“Total and Permanent Disability Endorsement 
“Attached to and made a part of Policy No. 30334. 

“The insured under this policy, No. 30334, having become totally and per- 
manently disabled in accordance with the total and permanent disability pro- 
vision of said Policy, and proof of such total and permanent disability having 
been approved October 14th, 1922, by Western States Life Insurance Company, 
the said Company agrees, subject to all the terms and conditions contained in 
the Policy, to waive payment of the premiums which may become due there- 
under on and after June 30th, 1923, and to pay an annual income of $500 during 
the lifetime of the insured, without reduction in the amount of insurance, first 
payment to be made on June 30th, 1924. 

“Western States Life Insurance Company 
“Barrett A. Coates, 

“Assistant Secretary & Actuary. 

“San Francisco, Calif.. December 26th, 1922.” 

The defendant made all the payments provided for by said allowance up 
to and including that of June 30, 1928, but refused to make any further pay- 
te This action was brought to recover the payment falling due on June 

The defendant is a corporation organized under the laws of the state of 
California and at all times material to the issues of this case its residence and 
principal place of business has been in the city and county of San Francisco, 
and it has had no place of business in Mendocino county. The plaintiff was, 
at the time the action was commenced, and for more than two years prior 
thereto had been continuously, a resident of Mendocino county. Article 12, § 16, 
of the Constitution reads as follows: “A corporation or association may be 
sued in the county where the contract is made or is to be performed, or where 
the obligation.or liability arises or the breach occurs; or in the county where 
the principal place of business of such corporation is situated, subject to the 
power of the court to change the place of trial as in other cases.” 

It is apparent that the only theory upon which the order can be affirmed, 
if at all, is that the contract of insurance was to be performed in Mendocino 
county. 

[1] “In a suit upon the contract of a corporation, where no place of per- 
formance is expressly stipulated, it ought to be held performable in the place 
where the circumstances, viewed in the light of pertinent code provisions, in- 
dicate that the parties expected or intended it to be performed.” Bank of 
Yolo v. Sperry Flour Co., 141 Cal. 314, 316, 74 P. 855, 65 L. R. A. 90. 


“A contract must be so interpreted as to give effect to the mutual intention 
of the parties as it existed at the time of contracting, so far as the same is 
ascertainable and lawful.” Civ. Code, § 1636. “When a contract is reduced to 
writing, the mention of the parties is to be ascertained from the writing alone, 
if possible; subject, however, to the other provisions of this title.” Civ. Code, 
§ 1639. In this case there is nothing whatever except the writing from which 
to ascertain the intention of the parties. “The whole of a contract is to be 
taken together, so as to give effect to every part, if reasanably practicable, 
each clause helping to interpret the other.” Civ. Code, § 1641. “The words of 
a contract are to be understood in their ordinary and popular sense, rather than 
according to their strict legal meaning.” Civ. Code, § 1644. “Stipulations which 
are necessary to make a contract reasonable, or conformable to usage, are im- 
plied, in respect to matters concerning which the contract manifests no con- 
trary intention.” Civ. Code, § 1655. 

[2] No authorities need be cited to show that the riders attached to the con- 
tracts are parts thereof and are to be construed to the same effect as if they 
were set forth in the bodies of the contracts as clauses thereof. Each con- 
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tract has for its object one general purpose, the payment of benefits, which 
are divided into four classes: (1) $5,000 upon the death of the insured when 
not caused by violence; (2) $500 a year upon his becoming totally disabled; (3) 


$10,000 upon his death by violence; (4) $2,500 upon the death by violence of the 
insured’s wife. 


The contract expressly provides that payments of the first class shall be made 
“at the home office of the company, in San Francisco, California.” The con- 
tract is silent as to the place at which the other payments are to be made. 
It was probably deemed unnecessary to state expressly where the other pay- 
ments, if any should become due, are to be made, the natural inference being 
that they are to be made at the same place as the first, in the absence of any 
contrary intention appearing from the terms of the contract. It would be 
a strained construction of the contract to hold that, after expressly making 
the first of these benefits payable in San Francisco, the parties intended to 
make the other benefits payable elsewhere, there being nothing whatever in 
the contract to indicate such intention. For instance, the parties having ex- 
pressly made the single death benefit payable in San Francisco, it does not 
seem possible that they could have understood that payment of the double death 
benefit is to be made at some other place. The terms of the contract are to 
be understood in their ordinary and popular sense and as a man of average 
intelligence and experience would understand them. “Each clause is to be con- 
sidered with reference to every other clause upon which it has any bearing, and 
all the clauses and provisions are to be construed together as the unified medium 
whereby the intent of the parties to the instrument is to be reached.” Jones 
v. Van Nuys, 161 Cal. 158, 165, 118 P. 541, 544. “Each clause of the contract 
is to be looked to for light in interpreting the others.” Estate of Winslow, 121 
Cal. 92, 94, 53 P. 362. 


[3-5] “The intention of the parties to a contract as to the place where pay- 
ments are to be made usually appears by express provision, or by necessary in- 
ference in the contract itself. In cases where the intention does not thus ap- 
pear, the general rule is that the debtor must seek his creditor to make pay- 
ment of his indebtedness. * * * While it is a rule of general acceptation 
that a debtor must seek his creditor to pay his indebtedness, it is always open 
to the parties to show by the express terms of the contract, or by fair inference 
therefrom, that it was the intention of the parties to pay at a particular place or 
within a particular state or country.” 6 R. C. L. 902; 21 R.C.L. 15. “It is a 
fair deduction that a contract is to be entirely performed at the place where it 
was made and where it expressly provides that part of the pertormance (pay- 
ments, for instance), shall be made.” 5 Cal. Jur. 454; Hammond v. Ocean Shore 
Dev. Co., 22 Cal. App. 167, 170, 133 P. 978; Fitzhugh v. University Realty Co., 
46 Cal. App. 198, 201, 188 P. 1023. While uncertainties and ambiguities in in- 
surance policies are to be resolved against the insurer, courts must avoid putting 
a strained and unnatural construction on the terms of a policy and thereby 
creating an uncertainty or ambiguity. No term of a contract is either uncer- 
tain or ambiguous if its meaning can be ascertained by fair inference from 
other terms thereof. There is no difficulty in so ascertaining the intention of the 
parties to this action as to the place of payment, and the court must give effect 
to that intention. 


As said by Chief Justice Waste in Ogburn v. Travelers’ Ins. Co. (Cal. Sup.) 
276 P. 1004, 1005: “In the interpretation of a written instrument the primary 
object is to ascertain and carry out the intention of the parties thereto. * * * 
As to the hardships, advantages, or disadvantages which may result from such 
a construction, the courts have nothing to do. * * * The intention of the 
parties is, of course, to be ascertained from a consideration of the language em- 
ployed by them and the subject-matter of the agreement. * * * A contract 
should be construed, however, as an entirety, the intention being gathered from 
the whole instrument taking it by its four corners. * * * We have not lost 
sight of the familiar rule requiring all uncertainties and ambiguities in a policy 
of insurance, to be resolved against the insurer, who is presumed to have selected 
and incorporated into the policy the language employed therein. That rule can 
only have application when the policy actually presents some uncertainty or am- 

















286 The Insurance Law Journal, Vol. 75 [Aug., 1930 


biguity. In the absence thereof, the courts have no alternative but to give effect 
to the contract of insurance as executed by the parties.” 

[6] The defendant’s breach of contract, if any, occurred at the place where 
payment was agreed to be made. It may be conceded that, under the consti- 
tutional provision quoted, the action could have been maintained in the county 
of San Diego, that being the county in which the disability of the plaintiff oc- 
curred, but the fact that the “obligation or liability” arose in San Diego county 
does not give the plaintiff the right to prosecute the action in Mendocino county. 
“Where the action is brought in a county other than one of those mentioned in 
section 16 of article 12 of the Constitution, the corporation defendant is en- 
titled to have the cause tried in the county of its principal place of business 
* * * and the change of venue granted because the action has not been brought 
in the proper county.” 7 Cal. Jur. 132. 

The order is reversed. 

I concur: R. L. Thompson, J. 

Tuttle, Justice pro tem. 

I dissent. Upon the statement of facts in the main opinion I reach the op- 
posite conclusion. 

As a general rule, in the absence of any agreement or stipulation to the 
contrary, a debt is payable at the place where the creditor resides. 48 C. J. 592— 
8 D. 

The general rule governing venue in such cases is laid down by the Supreme 
Court in the case of Bank of Yolo v. Sperry Flour Company, 141 Cal. 314, 74 
P. 855, 65 L. R. A. 90. There the defendant, a California corporation, with its 
principal place of business in San Francisco, was liable to the bank upon a 
contract for the payment of money, but no place of payment was specified. 
Under the familiar rule the court held the place of payment, where none is 
agreed upon, is the place where the creditor may be found, to wit, the county 
in which he resides, and that the venue lay in the county of the creditor, where 
the contract was to be performed. 

Defendant issued an ordinary life insurance policy to plaintiff. It was 
an independent document, complete in itself. Attached to this policy was a slip 
of paper commonly called a “rider,” upon which was printed additional stipula- 
tions covering physical disability of the party originally insured for life. The 
life insurance contract made the total amount of insurance payable at San Fran- 
cisco. The rider was silent as to the place of payment. 

The policy and “rider” are quite distinct in purpose and effect. The former 
covers liability predicated upon death, while the latter provides for yearly pay- 
ments, predicated upon physical disability. 

Under the authorities above cited, the life insurance is payable in San Fran- 
cisco, and the disability compensation is payable in Mendocino county, in the 
absence of any inferences to the contrary, which can be logically and reasonably 
drawn from the policy and “rider.” If we accept the language of the contract, 
without indulging in any inferences favorable to the insurer, we must hold that 
the action was properly commenced in Mendocino county. The naming of a 
place of payment of the life insurance is one portion of the contract, and the 
failure to state a place of payment of the disability compensation in another, 
gives rise to an uncertainty, and this court is called upon to declare the true in- 
tent of the parties. 

A proper disposition of this motion requires, as the main opinion holds, an 
application of the rules of construction and interpretation. 

The primary rule of construction is stated, in cases of this character, to be 
as follows: “Any uncertainty or ambiguity in an insurance contract is to be 
construed most strongly against the insurer. He frames it, and is supposed 
to make it as potent as possible, in his own favor.” 6 Cal. Jur. § 185. 

The supreme Court of the United States has this to say about the manner 
of constructing insurance policies: “The rule is settled that in case of am- 
biguity that construction of the policy will be adopted which is most favorable 
to the insured. The language employed is that of the company and it is con- 
sistent with both reason and justice that any fair doubt as to the meaning of 
its own words should be resolved against it.” Mutual Life Ins. Co. v. Hurni 
Packing Co., 263 U. S. 167, 44 S. Ct. 90, 91, 68 L. Ed. 235, 31 A. L. R. 102. 

We are bound, under the foregoing rule, to draw the inference and conclude 
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that the insurance company expressly omitted the place of payment of the dis- 
ability compensation and thereby obligated itself to perform the contract, so 
far as disability compensation is concerned, in the county where the beneficiary 
resided. 

To permit defendant to prevail on this motion we must set at naught this 
cardinal rule of construction governing the interpretation of contracts of this 
character. We are expressly forbidden to indulge in an inference which will 
deprive plaintiff of the right of trial in the county of his residence, and thus 
subject him to the recognized hardship and additional expense of trial in another 
county. It cannot be gainsaid that such a construction would be unfavorable 
to the insured, within the rule stated. 

In the case of Ogburn v. Travelers’ Ins. Co. (Cal. Sup.) 276 P. 1004, referred 
to in the main opinion, the policy of accident insurance provided for coverage 
for bodily injuries “effected and sustained while riding as a passenger on any 
public conveyance provided by a common carrier and such conveyance is being 
propelled on land or water by mechanical power.” The insured was killed while 
riding in an elevator, and the sole question presented was whether or not such 
elevator was a common carrier. There was involved in that case, as the court 
correctly stated, no ambiguity or uncertainty. There were no conflicting pro- 
visions to be construed, hence no occasion to apply the rule under discussion. 
In the instant case we have life insurance payable in one county and disability 
insurance, in effect, payable in another. If there is no uncertainty, then one 
kind of insurance is payable in one county and the other kind in another county, 
and the order must be affirmed. But if we hold that because the life insur- 
ance is payable in San Francisco, therefore the disability insurance is also 
payable in the same place, we are, in effect, admitting the uncertainty and re- 
solving it in favor of the insurer. 

The very fact that the learned trial judge reached one conclusion and this 
court another, in the matter of the construction of the contract, is a very per- 
suasive indication that uncertainty and ambiguity are involved. 

Our courts give a very broad meaning to “uncertainty and ambiguity,” where 
the application of this rule has been sought. For instance, in the case of Greer- 
Robbins v. Insurance Co., 47 Cal. App. 63, 190 P. 187, 188, the policy covered 
merchandise in the rear of plaintiff’s building. This merchandise was subse- 
quently moved to another location and the insurer contended that the parties 
did not intend to cover the property in any other location. In holding against 
the insurer, Richards, J., there said: “It is true that there is some ambiguity 
in the language of the policy; but it is well settled that, since the language and 
terms of insurance policies are framed and formulated by the insurer, when- 
ever ambiguities occur therein they are to be resolved in favor of the insured.” a 

The main policy here provided for life insurance payable in a “lump sum.’ 
The rider, covering disability insurance, made the latter payable in ees 
There is just as much reason to suppose that different places of payment were 
intended for different kinds of insurance, as to suppose that because the life 
insurance was payable in San Francisco, the disability insurance was also pay- 
able there. The insurance company used their printed form. They made the 
contract. As it stands, unaided by inferences, the proper venue for this case 
is the county of Mendocino. It was within the power of the insurance com- 
pany, if it meant otherwise, to say so in plain terms. Not having done so, it 
must accept the consequence resulting from the rule that the doubt, for which 
its own lack of clearness was responsible, must be resolved against it. 

For the foregoing reasons I am compelled to differ with my colleagues, and 
to hold that the learned trial judge was correct in his ruling, and that the order 
should be affirmed. 


SHELLNUT v. FEDERAL LIFE INS. CO. 
No. 19963. 


Court of Appeals of Georgia, Division No. 2. April 21, 1930. 
153 Southeastern Reporter 102. 
1. INSURANCE. 


Agreement by insurer’s assistant manager to personally collect premiums 
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and custom thereof ratified by insurer held not waiver of policy provision for 
payment of premiums (Civ. Code 1910, § 1 [4]) 
Syllabus by the Court. 

Where, in an application for a policy of insurance, the insured agreed 
that no representations or statements of the company’s agent would be 
binding upon the company unless contained in the application, and the 
policy provided that the premiums should be paid in advance to the 
company at its home office, and that the insurance should continue in 
force only for such time as premiums were paid, and that no change 
in the policy would be valid unless approved by an executive officer 
of the company by an indorsement entered upon the policy, an agree- 
ment by the assistant manager who solicited the application, to the 
effect that he would personally call for and collect the premiums, 
coupled with his custom to do the like with other policyholders, and a 
ratification of such custom by the company, to the knowledge of the in- 
sured, would not constituie a waiver of the terms of the particular con- 
tract, nor excuse the failure to pay the premiums in accordance with the 
provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. RECOVERY FOR INSURER HELD PROPER. 
Syllabus by the Court. 

Under the above ruling, the court did not err in disallowing the 
amendment to the petition, nor in rejecting the evidence whereby the 
plaintiff sought to excuse the failure of the insured to pay the premiums 
in accordance with the provisions of the policy. According to the evi- 
dence adduced, the policy had lapsed for nonpayment of premiums, and 
the court properly rendered judgment in favor of the insurance com- 
pany, sustaining this defense. 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Suit by Mrs. Sallie Shellnut against the Federal Life Insurance Company. 
Judgment for defendant, plaintiff's petition for certiorari was overruled by the 
superior court, and plaintiff brings error. 

Affirmed. 

Mrs. Sallie Shellnut, the beneficiary, brought suit in the municipal court 
of Atlanta against the Federal Life Insurance Company, as insurer, upon a 
policy of insurance issued by the defendant upon the life of Looney Shellnut. 
The defendant pleaded a forfeiture resulting trom the nonpayment of pre- 
miums. The trial was had without a jury, and resulted in a finding and judgment 
in favor of the defendant. The plaintiff's motion for a new trial was refused 
by the trial judge, and this judgment was affirmed by the appellate division. 
A petition for certiorari having failed in the superior court, the plaintiff brought 
the case to this court. 

The policy was dated April 21, 1928, and recited that in consideration of 
the payment of a premium of $1.70 the policy was in force until June 1, 1928. 
It appears undisputed from the evidence that no subsequent premium was ever 
paid and that the insured died on June 22, 1928. The policy was issued upon 
a written application, signed by the insured, which contained the following ques- 
tion and answer: “Do you agree that any representation or statements made 
by you to the person soliciting this application or by any such person to you 
shall not be binding upon the company unless contained in this application? 
Yes.” 

The following provisions appeared in the policy: ‘No agent has authority 
to change this policy or to waive any of its provisions. No change in this 
policy shall be valid unless approved by an executive officer of the company 
and such approval be endorsed Ifereon.” “This policy, provided the first pay- 
ment has been made to the company or its duly authorized agent, shall con- 
tinue in force only so long as the premiums required hereon are paid on or 
before 12 o’clock noon said standard time on the first day of each month in 
advance to the company at its home office in Chicago, Illinois, without notice.” 

The plaintiff sought to establish a waiver of the requirement that premiums 
should be paid at the home office, and to excuse the failure to pay the premiums, 
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by showing that the company’s agent, as an inducement to the insured to ac- 
cept the policy, promised that he would call for and collect the premiums as 
they matured, without trouble or inconvenience to the insured; that the in- 
sured knew that the agent had done this in a number of instances, and that 
his custom in so doing was accepted and ratified by the company; that the 
insured did enter into the contract “relying on his knowledge of the custom 
above referred to,” and refused to accept the policy until the agent, who was 
also the assistant manager, agreed to waive the stipulation in the policy as 
to when, where, and how the premuim should be paid. 

The plaintiff offered to amend the petition by alleging these facts, and 
tendered evidence to the same effect. The court rejected the amendment and 
excluded the testimony, and these were the rulings excepted to in the motion for 
a new trial. 

Owen & Strother, Chas. G. Reynolds, and J. Wightman Bowden, all of At- 
lanta, for plaintiff in error. 

Sidney Gilbreath, Jr., and Dillon, Calhoun & Dillon, all of Atlanta, for de- 
fendant in error. 

BELL, J. (After stating the foregoing facts). 

{1] In view of the express limitation upon the power of the agent who re- 
ceived the application, the company was not bound by the promise of the agent 
to call for and collect the premiums. This agreement amounted to an attempt 
to vary the written terms and conditions of the policy, and in the application 
itself the insured was given notice that representations and statements by such 
agent would not be binding upon the company unless contained in the appli- 
cation or the policy. “An insurance company may limit the power of its agent, 
and when notice that the agent’s power is limited is brought home to the in- 
sured in such manner as would put a prudent man on his guard, the insured 
relies at his peril on any act of the agent in excess of his power. The insured 
is bound by plain and unambiguous limitations upon the power of the agent 
contained in his policy.” Reliance Life Insurance Co. v. Hightower, 148 Ga. 
843, 845, 98 S. E. 469. 

The present case is to be distinguished from the cases in which the applica- 
tion contained no express limitation upon the power of the agent, and also from 
cases involving contracts of fire insurance where the agent has power to issue 
the policy. 

A principal may qualify the authority even of a general agent, and will not 
be bound by the acts of such agent beyond the scope of his authority, where 
the person dealing with him has notice of the limitations thereon. See in this 
connection New York Life Insurance Co. v. Patten, 151 Ga. 185, 106 S. E. 183; 
Puckett v. Metropolitan Life Insurance Co., 32 Ga. App. 263, 122 S. E. 791; 
Penn Mutual Life Insurance Co. v. Blount, 33 Ga. App. 642(1), 127 S. E. 892; 
American National Insurance Co. v. Floyd, 34 Ga. App. 541, 130 S. E. 531. 

The fact that the agent had been accustomed to relieve other policyholders ot 
the trouble of remitting premiums to the home office by calling for and collect- 
ing the premiums in person, and that this “custom” had been approved or rati- 
fied by the company, does not alter’ the case. The rule that a custom of a 
business or trade may be binding upon the parties to a contract when it is of 
such universal practice as to justify the conclusion that it became by implica- 
tion a part of the contract (Civil Code of 1910, § 1 [4]) cannot make the custom 
a part of the contract where, as in the instant case, the alleged custom is incon- 
sistent with the expressed provisions of the agreement. Haupt v. Phoenix Mutual 
Life Insurance Co., 110 Ga. 146, 35 S. E. 342; American Assurance Association 
v. Hardiman, 124 Ga. 379, 52 S. E. 536; Ham v. Brown Brothers, 2 Ga. App. 
71(3), 58 S. E. 316; Mays v. Hankinson, 31 Ga. App. 473(3), 120 S. E. 793, and 
cases cited. 

[2] The trial court did not err in disallowing the proffered amendment, nor 
in rejecting the evidence tendered in proof of the facts therein stated, and the 
judgment in favor of the insurance company was the only proper result that 
could have been reached under the evidence. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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BALDWIN et al. v. WHEAT et al. 
No. 7428. 
Supreme Court of Georgia. April 18, 1930. 
153 Southeastern Reporter 194. 
1. INSURANCE. 

Beneficiary, in certificate issued by mutual benefit association, had no vested 
interest therein prior to death of member; beneficiary, in certificate issued by 
mutual benefit association, had only expectancy insufficient to prevent member 
from substituting another beneficiary; member holding certificate in mutual bene- 
fit association can change beneficiary without consent of original beneficiary, 
subject to limitations imposed by statute, articles of incorporation, or certifi- 
cates. 

Syllabus by the Court. 

The beneficiary in a certificate issued by a mutual benefit associa- 
tion upon the life of one of its members is a mere volunteer beneficiary, 
who has no‘vested interest therein prior to the death of the member. 

In such certificate the beneficiary has only an expectancy, and not a 

vested interest, so as to prevent the member from substituting another 

beneficiary. 

(a) The member may change the beneficiary without other limita- 
tions or restrictions, than such as are imposed by statute, the articles 
of incorporation, the by-laws or the certificates of the association; and 
can at any time change the beneficiary named in such certificate and 
delegate some one else as beneficiary, without the consent of the original 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. §§ 782, 783.) 

2. INSURANCE. 

Mutual benefit association may make reasonable regulations for changing 
beneficiary in benefit certificate binding on member; regulations for changing 
beneficiary imposed by mutual benefit association are for association’s protec- 
tion and may be waived by association; proceeds of benefit certificates, paid 
by association into court, may be awarded on equitable principles without re- 
gard to technical defenses open to association under regulations for changing 
beneficiary; regulations by mutual benefit association for changing beneficiary 
are ineffective in equity between adverse claimants, except to aid in ascertain- 
ing insured’s intention; insured under mutual benefit certificate could adopt 
any reasonable method for changing beneficiary, in absence of regulations by 
association; assignment of insurance authorized by policy works change of 
beneficiary as though assignee were substituted as beneficiary in policy; as- 
signment of mutual benefit certificate effects substitution of beneficiary, in ab- 
sence of provision in certificate against assignment; insurer’s failure to con- 
sent to assignment of mutual benefit certificate cannot be taken advantage of 
by original beneficiary against assignee. 

Syllabus by the Court. 

A mutual benefit association may make reasonable regulations pro- 
viding the method by which a member may change the beneficiary 
named in a benefit certificate, and, when such regulations are made, 
they become part of the contract, and the right to change the bene- 


ficiary as between the association and its members can be exercised in 
no other way. 


(a) Such regulations, however, are made solely for the benefit and 
protection of the association, and may be waived by the association. 
Where the association pays the fund into court, under an agreement 
that one of the claimants thereof should file an equitable proceeding 
against the other to determine which was entitled to the insurance, the 
court may award the fund on equitable principles, and without regard 
to the technical defenses open to the association under regulations made 
by it for the change of such beneficiary. Between adverse claimants, 
such regulations, in a court of equity, have no effect except to aid and as- 
certain the intention of the insured. 


(b) Where it does not appear from the record that the association 
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had adopted any regulation providing the method by which a beneficiary 

could be changed, the insured could adopt any reasonable method for 

making such change. Where a policy of insurance provided for an as- 
signment thereof, such provisions furnished a proper method of chang- 

ing the beneficiary, and such assignment worked a change of bene- 

ficiary as effectually as if there had been a substitution of the assignee 

for the beneficiary in that part of the policy in which the name of the 

beneficiary appeared. 

(c) By a parity of reasoning, in the absence of a provision in the 
certificate for the assignment thereof, the insured can assign the cer- 
tificate to another, and such assignment will in effect work a substitu- 
tion of the beneficiary. The original beneficiary cannot take advantage 
of the failure of the insurer to consent to such assignment, and of its 
failure to attach a memorandum of such consent to the certificate during 
the lifetime of the insured. 

(For other cases, see Insurance, Dec. Dig. §§ 784[1, 6, 7], 587.) 

3. INSURANCE. 

Assignment of benefit certificate by husband and wife to secure husband’s 
creditor held not void, as made by wife to secure indebtedness of husband; 
wife’s joining in assignment of benefit certificate in which she was mere volun- 
teer beneficiary held not transfer of wife’s property in payment of husband’s 
debt. 

Syllabus by the Court. 

The assignment of the certificate by the husband and wife to a 
creditor of the husband, to secure a debt of the former, was not void for 
the reason that it was made by the wife to secure the indebtedness of 
the husband. The wife being a mere volunteer beneficiary, and having 
no vested interest in the certificate, but a mere expectancy, her join- 
ing in the assignment would not amount to a transfer of the wife’s 
property in payment of her husband’s debt. 

(For other cases, see Insurance, Dec. Dig. § 780.) 

4. INSURANCE. 


Ineligibility of assignee of benefit certificate to be made beneficiary there- 
uhder could only be raised by insurer association; insurer association paying 
proceeds of benefit certificate to attorneys of adverse claimants to await judicial 
determination of rights waived eligibility of assignee as beneficiary. 

Syllabus by the Court. 
If the assignee of the certificate was ineligible under the law to 

be made the beneficiary thereunder, such objection could only be raised 

by the order itself, and not by the original beneficiary, and any objec- 

tion to the eligibility of the beneficiary was waived by the order by the 

payment of the fund to the attorneys of the adverse claimants to await 
judicial determination of their rights thereto. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

5. DEMURRER TO PETITION HELD ERRONEOUSLY SUSTAINED. 
Syllabus by the Court. 
Applying the principles above ruled, the trial judge erred ‘in sustain- 

ing the demurrer to the petition. 

Error from Superior Court, Greene County; Jas. B. Park, Judge. 

Action by C. S. Baldwin and others, executors, against Ona Wheat and 
another. Judgment for defendants, and plaintiffs bring error. 

? -rsed. 

R. Lambert and C. S. Baldwin, Jr., both of Madison, and Miles W. Lewis, 
of vee for plaintiffs in error. 

Jos. P. Brown of Greensboro, for defendants in error. 

Hines, J. 

On January 24, 1920, C. J. Wheat and Willie E. Wheat gave to Rosa D. 
Robinson their note for $1,250 principal, due January 24, 1921, with interest 
from date at the rate of 8 per cent. per annum, and to secure the same they 
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executed and delivered to the payee of said note their warranty deed to cer- 
tain described land. On January 31, 1925, Mrs. Robinson, for value received, 
indorsed, transferred, and assigned said note and deed, without recourse on her, 
to A. O. Wilson. At the time of said transfer, C. J. Wheat held a benefit cer- 
tificate in the Modern Woodmen of America, a mutual benefit association, and 
his wife, Ona Wheat, was named as the beneficiary therein. Mrs. Robinson 
was pressing the makers of said note for payment thereof, and to induce Wil- 
son to purchase the same in order that further time might be obtained thereon, 
and to better secure the same, the insured and the beneficiary in writing trans- 
ferred, assigned, and delivered to said Wilson said benefit certificate. In said 
assignment is the stipulation that “we agree that in the event of the death 
of Columbus J. Wheat, that the insurance under benefit certificate No. 2314650 
on the life of Columbus J. Wheat for $3,000 shall be used to pay off said 
note which is secured by a Security Deed on my (the husband’s) home and 
farm of seventy-five acres, more or less, which will clear up the debt on my 
(the husband’s) farm. We agree to allow said benefit certificate to remain 
with my (the husband’s) note due said * * * Wilson until same has been 
fully paid. We also agree to keep premium paid up on the insurance at all 
time.” This assignment was signed by C. J. Wheat and his wife, Ona Wheat, 
on January 31, 1925. The insured died, and the insurance money of $3,000 was 
claimed by his wife, and by the executors of A. O. Wilson. The insurer, which 
occupied the position of a stakeholder and stood indifferently as between the 
claimants to the fund, paid the amount of said certificate over to the respective 
attorneys of the wife and of’the estate of Wilson, under a written agreement. 
This agreement recites that the wife is the beneficiary named in said certificate 
held by her deceased husband at the time of his death, and that Wilson’s estate 
claims that said certificate was transferred to Wilson to secure a debt of the 
husband. The agreement then provides that in order that the insurer may pay 
over the amount of said insurance, in order that the rights of the estate of 
Wilson may be preserved so that the money will stand in the place of said cer- 
tificate, it is agreed that the amount of said insurance be turned over to the 
attorneys for said parties, and be by them invested in government bonds or 
other safe security pending the settlement by litigation of the rights of said 
parties, such securities or the money to stand in the place of said certificate. 
The agreement further provided that, if no settlement was made between the 
parties, the attorney for the estate of Wilson should within 60 days from date 
file a bill against the wife to have their rights fixed and determined, the rights 
of neither party to said insurance to be in any way changed or affected by the 
conversion of said certificate into money or securities, but their respective rights 
were to remain as if said certificate had not been paid over as herein agreed. 
Said agreement further provides that said certificate had been delivered to 
Wilson under the above transfer, and was now being held by the attorney for 
his estate, in order to protect the interest of Wilson’s estate in the surrender 
to the insurer of said certificate, which surrender was made a condition pre- 
cedent to the payment of the insurance, that in consideration of the surrender 
of said certificate to the insurer, the check for said insurance, which was issued 
to the wife by the insurer, should be sent to the local camp clerk of the insurer, 
and that when received, all of the parties should meet at the office of the at- 
torney for the executors of Wilson and that said local camp clerk of the in- 
surer would then deliver said check to the wife, who at that time was to in- 
dorse and deliver it to the attorneys of the respective parties to be invested 
as hereinbefore stated pending the adjudication of said claim of the estate of 
Wilson. 

In pursuance of said agreement the insurance was paid over to the attorneys 
of the respective parties as therein provided, and within the time prescribed 
the executors of Wilson filed their petition against the wife and the insurer 
in Greene superior court, for the purpose of having the rights of the parties 
to said insurance fixed and determined. In their petition the executors alleged 
the facts hereinbefore stated, and, in addition thereto, make these allegations: 
By a subsequent agreement $1,500 of said insurance was paid over to the wife, 
and the remaining $1,500 is now held by the attorneys for the respective parties 
subject to the adjudication of their respective rights thereto, and that the wife 
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had been appointed by the court of ordinary, in August, 1928, administratrix of the 
estate of her husband, for which reason petitioners cannot commence suit 
against her as administratrix and against Willie E. Wheat on said note until 
after the expiration of 12 months from the date of such appointment Petitioners 
further allege that in equity and in law they are entitled to receive the $1,500 
held as aforesaid to be applied to the payment of said note and the release of 
the land from the security deed given to secure its payment, that the intent 
of the transfer of said benefit certificate was not alone to better secure said 
note and induce Wilson to purchase it, but, in the event of the death of the 
husband, to relieve his home place of the loan deed at once, and to avoid the 
delay and expense incident to foreclosure of the loan deed and note. It is 
further alleged that by bringing this action petitioners do not, in any wise, 
waive, or release their right and claims as against Willie E. Wheat, and the 
administratrix of the husband, or against said estate; but expressly reserve any 
and all rights and remedies in the premises pending the final adjudication of 
their claim to the $1,500 as aforesaid. Petitioners prayed that their right to 
said fund be established by decree of the court, and that they have such other 
and further relief as the facts of the case entitle them to. Attached to the 
petition as a part thereof is a copy of the application of the husband for this 
insurance and a copy of the certificate issued in pursuance thereof. There is 
in neither document any provision authorizing the insured to substitute, in place 
of the beneficiary named in the certificate, any other person, or to transfer and 
assign the certificate of insurance. 

The wife demurred to the petition brought by the executors of Wilson, 
upon the grounds (1) that it set forth no cause of action; (2) that under the 
allegations of the petition, petitioners are not entitled to the equitable relief 
sought; (3) that the purported transfer or assignment of the benefit certificate, 
as alleged in the petition, is shown thereby to have been made by the wife to 
secure her husband’s debt, and is not binding upon her; (4) that the money 
due a married woman as the beneficiary in a benefit certificate of a fraternal 
benefit society cannot be given or decreed to any other than said beneficiary, 
and is not transferable or assignable by the wife or husband before the death 
of the latter; and (5) that said suit is an undertaking to take, appropriate, and 
apply, by legal and equitable action, the money of the wife as the beneficiary 
named in the benefit certificate issued by the Modern Woodmen of America, 
which is illegal and contrary to law. The court sustained the demurrer and dis- 
missed the petition, and the executors of Wilson excepted. 

[1] 1. One of the questions for decision in this case is whether the insured 
under a certificate issued by a mutual benefit association, in which his wife was 
named as the beneficiary, could change the beneficiary in the absence of a statute 
authorizing such change, or of a provision in the constitution, by-laws, or reg- 
ulations of such association authorizing such change, or a provision in the 
benefit certificate authorizing such change, and in the absence of a statute or 
provision in the constitution, by-laws, or regulations of the association, of pro- 
vision in the certificate, limiting or restricting such right to change the benefi- 
ciary. In ordinary life insurance, where no power to change the beneficiary or 
right to assign the policy is reserved in the policy, the issuance of the policy 
confers a vested right on the person so named as beneficiary, and the insured 
cannot transfer such interest to any other person without the consent of such 
beneficiary. Smith v. Head, 75 Ga. 755; Perry v. Tweedy, 128 Ga. 402, 57 S. E. 
782, 119 Am. St. Rep. 393, 11 Ann. Cas. 46; Roberts v. Northwestern National 
Life Ins. Co., 143 Ga. 780, 782, 85 S. E. 1043; Farmers’ State Bank v. Kelly, 155 
Ga. 733(3), 118 S. E. 197; Merchants’ Bank v. Garrard, 158 Ga. 867, 871, 124 S. E. 
715, 38 A. L. R. 102. When, however, the right of divesting or change of bene- 
ficiary is reserved in the policy, the right of the beneficiary is not absolute and 
irrevocable, and the insured may at will assign the policy or change the bene- 
ficiary therein. Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458; Ogletree v. Ogle- 
tree, 127 Ga. 233, 55 S. E. 954; Farmers’ State Bank v. Kelly, and Merchants’ 
Bank y. Garrard, supra. The rule first above announced does not apply in this 
state to certificates issued by mutual benefit societies. In such societies it is 
generally held that the beneficiary named in the certificate does not stand in 
the same position as the beneficiary named in an ordinary life insurance policy. 
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This court has held that the beneficiary in a certificate issued by a mutual 
benefit association upon the life of one of its members is a mere volunteer 
beneficiary and such beneficiary has no vested interest therein prior to the death 
of the member. In such certificate the beneficiary has only an expectancy and 
not a vested interest, so as to prevent the member from making a change and 
substituting another beneficiary. Therefore the member may change his bene- 
ficiary without other limitations or restrictions than such as are imposed by 
statute, the articles of incorporation, the by-laws or the certificates of the asso- 
ciation, where no equities exist in favor of the original beneficiary. Smith v. 
Locomotive Engineers’, etc., Association, 138 Ga. 717, 76 S. E. 44; Royal Ar- 
canum vy. Riley, 143 Ga. 75, 78, 84 S. E. 428; Mitchell v. Langley, 143 Ga. 827, 
829, 85 S. E. 1050, L. R. A. 1916C, 1134, Ann. Cas. 1917A, 469; Dell v. Varnedoe, 
148 Ga. 91(2), 95 S. E. 977; Farmers’ State Bank v. Kelley, supra. It follows 
from this principle that the insured can at any time change the beneficiary 
named in a certificate issued by a mutual benefit association and designate some 
one else as beneficiary. 


The reason for the above distinction between the right of a beneficiary in a 
policy of life insurance, in which there is no provision for the right of divesture 
or change of beneficiary, and the right of a beneficiary under a certificate issued 
by a mutual benefit society, where there is no such right of divesture or change 
of beneficiary reserved, is discussed on page 829 of 143 Ga., 85 S. E. 1050, 1051. 
of the decision in Mitchell v. Langley, supra. The reasons given for this dis- 
tinction in the case cited do not seem to the writer to be clear and convincing. 
Why the insured in an ordinary life insurance policy cannot change a beneficiary 
unless the right to do so is given by the policy, and yet an insured under a cer- 
tificate issued by a mutual benefit association can do so without such reservation 
of the right of divesture or right to change the beneficiary, does not seem to be 
entirely satisfactory. However, this court has recognized and adopted this dis- 
tinction, and the same should not now be disregarded. So we are of the opinion 
that the insured under a certificate in a mutual benefit association can change 
the beneficiary named therein without the consent of such beneficiary, and such 
change of beneficiary does not in any way effect any vested right of the original 
beneficiary. 


[2] 2. The next question for decision in this case involves the method by 
which such change of beneficiary can be effected. A mutual benefit association 
may make reasonable regulations providing the method by which a member may 
change the beneficiary named in his benefit certificate, and when such regula- 
tions are made they become part of the contract, and the right to change the 
beneficiary as between the association and its members can be exercised in no 
other way. Merchants’ Bank v. Garrard, supra. If, however, the insured has 
done substantially all that is required of him, or all that he is able to do, to 
effect the change of beneficiary, and all that remains to be done is ministerial 
action on the part of the association, the change will take effect though the 
details are not completed before the death of the insured. Some affirmative ac- 
tion on the part of the member to change the beneficiary is required. His mere 
intention will not suffice to work a change of beneficiary. Smith v. Locomotive 
Engineers’, etc., Ass’n, supra. Regulations of the association which provide the 
method for the change of the beneficiary must be complied with by the insured, 
to effect such change, and failure to comply with such regulations will make 
the attempt by the insured to change the beneficiary ineffectual. However, such 
regulations are made solely for the benefit and protection of the association, 
and where the association pays the fund into court, under an agreement that one 
of the claimants must file an equitable proceeding against the other to determine 
their rights thereto, the court may award the fund on equitable principles, and 
without regard to the technical defenses open to the association under reegula- 
tions made by it for the change of such beneficiary. Between the adverse claim- 
ants such regulations, in a court of equity, have no effect except to aid and 
ascertain the intention of the insured. Dell v. Varnedoe, supra. But in this 
case it does not appear from the record that the association has adopted any 
regulations providing for the method by which a beneficiary could be changed. 
As we have seen, the insured has the right to make such change without the 
consent of the original beneficiary. Having the right to make the change, and 
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it not appearing that the insurer had made any regulations providing for such 
change, the insured could adopt any reasonable method for making such 
change. It has been held that where a policy of insurance provided for an 
assignment thereof, such provision furnished a proper method of changing the 
beneficiary, and that such assignment worked a change of beneficiary as effectually 
as if there had been a substitution of the assignee for the beneficiary in that part 
of the policy in which the name of the beneficiary appeared. Such an assignment 
was, in effect, a substitution of the beneficiary. Merchants’ Bank vy. Garrard, 
supra. The beneficiary cannot take advantage of the failure of the insurer to 
consent to such assignment, and of its failure to attach a memorandum of such 
consent to the policy during the life of the insured. Farmers’ State Bank v. 
Kelley, supra. We see no reason why, in the absence of regulations governing 
the matter, the insured could not effect a change of beneficiary by an assign- 
ment of the benefit certificate. Where the insurer makes no objection to the 
assignment of the certificate and pays the proceeds thereof into court under 
an agreement that the assignee should file suit against the original beneficiary 
for the purpose of determining which one of the two was entitled to the pro- 
ceeds of the certificate, the insurer waived any objection to the method pursued 
by the insured in effecting the change of beneficiary, and the original beneficiary 
cannot raise any objection as to the method pursued by the insured in effecting 
the —_ of beneficiary. 

[3] 3. It is next urged that the transfer of the certificate by the insured 
and his wife, the latter being the beneficiary therein, to Wilson was void for 
the reason that it was made by the wife to secure an indebtedness of the hus- 
band. We have seen that the wife was a mere volunteer beneficiary, and that 
she had no vested interest in this certificate of insurance. The husband, as we have 
seen, could transfer such certificate to his creditor without the consent of the 
wife, and without her joining in the transfer. She had no interest which she 
could transfer and assign. She had a mere expectancy which was defeated 
by the assignment made by the insured. As her joining in the assignment con- 
veyed no interest of hers, the assignment did not amount to a transfer of the 
wife’s property in payment of her husband’s debt. Farmers’ State Bank v. 
Kelley, supra; Rattray v. Banks, 31 Ga. App. 589(2), 121 S. E. 516. 

[4] 4. If the assignee of the certificate was ineligible under the law to be 
made a beneficiary thereunder, such objection could only be raised by the order 
itself, and an admission of liability on the part of the order, and payment of 
the fund to the attorneys of the adverse claimants to await judicial determina- 
tion of their rights thereto, was waiver of any objection to the eligibility of the 
new beneficiary. Dell v. Varnedoe, supra; Shinholser v. Henry, 151 Ga. 237, 
106 S. E. 719. 

[5] 5. Applying the above principles, the able and learned trial judge erred 
in sustaining the demurrer to the petition. 

Judgment reversed. 

All the Justices concur. 


WEGNER v. FEDERAL RESERVE LIFE INS. CO. OF KANSAS CITY 
No. 29312. 
Supreme Court of Kansas. 
May 3, 1930. 
287 Pacific Reporter 591. 
1. INSURANCE. 

Where insured’s default in paying second annual premium continued until 
death 18 months later, insurer held not liable for failure to notify insured of 
participation clause credit and insufficiency of cancellation notice; insured paying 
single premium only held not “persistent premium paying policy holder,” within 
participation clause (Laws 1925, c. 184). 

Syllabus by the Court. 


In an action to recover on a life insurance policy where the insured 
defaulted in the payment of the second annual premium, which default 
continued until his death eighteen months later, questions concerning the 
insured’s right to participating dividends and the sufficiency of the notice 
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of the insurer’s intention to cancel the policy noted in the opinion, con- 
sidered, and held that judgment was properly entered for defendant. 


(For other cases, see Insurance, Dec. Dig. §§ 310[2], 360[1].) 
2. INSURANCE. 


Statute held not to require notice of intention to cancel life policy, where default 
in paying premium continues over six months (Laws 1925, c. 184). 
Syllabus by the Court. 

Chapter 184 of the Session Laws of 1925 does not concern itself with 
the matter of notice of an insurer’s intention to cancel a life insurance 
policy where default in the payment of premium has existed for more 
than six months. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
3. INSURANCE. 


Dividend provided by participation clause held not available for credit or deduc- 
tion on single quarterly installment of annual premium. 


Syllabus by the Court. 

A special fund derived from the profits from a certain class of insur- 
ance policies, which was to be divided annually among the “persistent 
premium paying policy holders” and “to be credited to and deducted from 
the annual premium,” was not available for credit or deduction on a single 
quarterly installment of the annual premium—neither by the terms of 
the policy contract nor by operative interpretation thereof by the parties 
themselves. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
4. INSURANCE. 


Insurer may cancel life policy providing grace period of not less than one 
month for payment of premiums and for forfeiture on timely statutory notice; 
notice of intention to cancel life policy mailed during grace period held not to 
authorize forfeiture of policy (Laws 1925, c. 184). 


Syllabus by the Court. 

Under the provisions of chapter 184 of the Session Laws of 1925, 
where a policy of life insurance provided for a period of grace of not 
less than one month for the payment of premiums, and which contained 
a provision for forfeiture in case of nonpayment of premiums by the 
end of that time, an insurance company has the right to cancel such policy 
for such default of payment upon the giving of a proper and timely notice 
of its intention to do so; but a notice mailed a week after the due date 
has expired, and during the interval of the grace period itself, does not 
conform to the statute, and a forfeiture of the policy at the end of the 
grace period based on such notice is void. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
5. INSURANCE. 
Insurer’s attempted cancellation of life policy for nonpayment of premiums 
based on void notice held ineffective (Laws 1925, c. 184). 
Syllabus by the Court. 

Under such a policy as outlined in syllabus par. 4, the second quar- 
terly installment of the third annual premium was due on January 7, 
1929. The grace period allowed by the terms of the policy was one month. 
The policy provided for forfeiture for nonpayment of the premium at 
the end of that grace period which fell on February 7, 1929. On Janu- 
ary 14, 1929, the insurance company mailed to the insured a notice saying 
that the policy would be canceled on February 7, unless the second quar- 
terly premium was received on or before that date. Default in payment 
of the installment of the premium due on January 7, 1929, continued 
and, on February 8, defendant canceled the policy. The insured died on 

_ March 29, 1929. Held, the policy was not properly forfeited, and plaintiff 
was entitled to judgment. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Additional Syllabus by Editorial Staff. 
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6. INSURANCE. 

“Persistent paying policy holder,” within participation clause, means policy 
holder persistent in paying premiums. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Hutchison, J., dissenting in part. 

Appeal from District Court, Pottawatomie County; Horace T. Phinney, 
udge. 

J "hills by Martha Wegner against the Federal Reserve Life Insurance Com- 
pany of Kansas City. Judgment for defendant, and plaintiff appeals. 

Affirmed in part, and reversed in part, with instructions. 

C. A. Leinbach, of Onaga, for appellant. 

Hugh T. Fisher, Irwin Snattinger, and E. B. Smith, all of Topeka, William 
R. Baker and E. H. Henning, both of Kansas City, and E. C. Brookens, of 
Westmoreland, for appellee. 

Dawson, J. 

This was an action by Martha Wegner to recover on two $10,000 insurance 
— which defendant had issued to her husband, the late Frank Wegner of 

naga. 

The controlling facts were these: On September 16, 1926, defendant executed 
and delivered to Wegner a policy of life insurance, No. 10761, for $10,000, 
payable to this plaintiff, in the event of his death, upon certain conditions stated 
in the contract. Wegner paid the first annual premium, $506.90, but did not pay 
the succeeding annual premium due September 16, 1927. On September 10, 
1927, defendant notified Wegner that unless the premium was paid by October 
17, 1927, the policy would be canceled. Wegner “ignored this notice, and the 
matter remained in that situation until Wegner’s death which occurred on 
March 21, 1929. 

In the first count in this action plaintiff seeks to recover on the above- 
mentioned policy. 

On October 7, 1926, about seven weeks after getting the policy referred to 
above, Wegner obtained a second policy for $10,000, numbered 1 , sirailar to 
the first in tenor and conditions. He paid the first premium thereon, $506.90, 
and about a year later, October 27, 1927, he likewise paid the second annual pre- 
mium, $506.90. On September 14, 1928, defendant notified Wegner that the third 
annual premium would be due on October 7, 1928. It also advised him that he 
had participation dividends amounting to $108.28, and that the balance due on 
the third vear’s premium would be $398.62. In response thereto, on November 
3, 1928, Wegner sent defendant his check for $126.72 which was received and 
credited to Wegner’s account on Policy No. 10804. On January 14, 1929, at 
4:30 p. m., defendant mailed to Wegner a letter dated a week earlier which 


read: 
“Exhibit ‘C’ 
“January 7th, 1929. 

“Policy No. 10804. 

“Premium $134.30 2nd qr. 
“$7.58 bal. 1st qr. 
“$141.88 Total amt. due. 
“Due January 7, 1929. 
“Mr. Frank Wegner, 
* * * * * . + x * 

“In accordance with the insurance laws of the State of Kansas, and the terms 
of your policy, above described, we wish to notify you that the policy will be 
cancelled if settlement is not received on or before February 7, 1929.” 

Wegner made no response to this letter, and this situation of the contracting 
parties did not change until Wegner’s death nine weeks later. 

Defendant’s refusal to pay on this policy constitutes plaintiff’s second cause 
of action. 

Certain provisions of the policy contract were stressed in the trial below 
which will require our consideration here. These read: 

“Premiums. All premiums are due and payable annually in advance. * * * 
After the first year, premiums * * * may be paid annually, semi-annually or 
quarterly, * * * as follows: Annual premium $506.90; Semiannual premium 
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$263.60; Quarterly premium $134.30. Except as herein provided, the payment of 
a premium or any installment thereof shall not maintain this policy in force be- 
yond the date when the next premium or any installment thereof becomes due and 
payable, and if any premium be not paid when due, according to the terms of 
this contract, this policy shall cease and determine and all premiums previously 
paid shall be forfeited to the company, unless otherwise expressly provided 
herein. * * * 

“Grace in premium payments. After: the first annual premium shall have 
been paid, a grace of one month will be granted for the payment of every pre- 
mium during which time this policy shall continue in force, subject to deduction 
of the premium for the current policy year. 

* 7 * * e + * * 

“Annual dividends. At the end of the second policy year, provided the full 
annual premium for the third policy year shall have been paid, and annually 
thereafter, if the full annual premium to the end of the next policy year shall 
have been paid, this policy will be credited with such dividends as may be ap- 
portioned by the board of directors of the company. Dividends thus credited will 
be paid in cash or, at the option of the insured, will be applied either in reduction 
of premiums, or upon the addition or accelerative endowment plan. 

“Participation. The policies written in, and forming this class, collectively, 
shall be analyzed as to mortality savings in this class; * * * and then the policies 
written in, and forming, this class shall be credited annually with a certain sum 
of money; * * * the basis of the calculations shall be as follows, to-wit: The 
said fund shall be the equivalent of one dollar a thousand for each one thousand 
dollars of participating life insurance which shall have been written, and paid for 
in cash, during the previous year in the company’s ordinary department, * *. * 
and there shall enter into these calculations the renewal of that business, written 
for the said period of ten years, * * * but no renewal shall count until, nor unless, 
the premiums on the policies so renewed shall have been paid in cash. The said 
fund thus created shall be derived from the premiums paid on policies in this 
class and not from premiums paid on policies in any other policies; the said fund 
shall be divided annually among the persistent premium paying policy holders in 
this class, and accordingly, the said fund shall be allocated, apportioned, and dis- 
tributed to the policies in this class, individually, and the proportionate part of 
the said sum derived, as aforesaid, shall be credited to, and shall be deducted from 
the annual premium on this policy, so long as this policy shall continue in force 
by the payment of premiums thereon in cash. * * *” 

The cause was submitted to the court upon the pleadings, and on agreed state- 
ment of facts summarized as above, and including the following: 

“14. That on October 27, 1927, the date upon which Frank Henry Wegner 
paid the second annual premium on Policy No. 10804, there was due him the sum 
of $54.82 as a participation dividend, which dividend was improved at 3% per 
cent. interest, said interest amounting to $1.92 on October 7, 1928, which dividend 
and interest belonged to Frank Henry Wegner, and could have been used by 
him to pay the balance due on the first quarterly premium, and a part of the 
second quarterly premium, and said sums are due the plaintiff. 

“15. If the insured was entitled to any participation dividend on policy No. 
10751 on Sept. 16, 1927, that dividend was $54.82. 

“16. If the insured was entitled to any participation dividend on policy No. 
10804 on October 7, 1928, that dividend was $51.54. This is a different dividend 
than that mentioned in No. 14. 

“17. The defendant did not notify Frank Henry Wegner of the amount of 
the dividends as covered by these agreed statements of facts, other than letter 
dated Oct. 7, 1928, a copy of which is as follows: 

* * * * + * * 


$506.90 
Pastictnadicns: Biv; Gets) 7, TT co cin Gh oi Ha aw ee Sea ds saw eR 108.28 


Balance Due 


eee eee ee ee ee ee ee 


“Mr. Frank H. Wegner, 
* * 2 2 * * « © * 


“We wish to advise you that the premium on your policy, as above described 
fell due today. 
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“Although there is a period of grace in which to pay it promptly on due 
date, otherwise the policy may lapse.” 


The trial court gave judgment for defendant on both counts, and plaintiff 
appeals. 


[1, 2] The legal questions involved in the first count are simple and readily 
disposed of. Wegner had an insurance policy, No. 10751, for $10,000 for which 
he paid the first annual premium of $506.90. This insured his life for one year, 
and, because of the leniency of the statute as well as by the grace period of the 
contract itself, defendant’s liability extended for thirty days in addition to the 
year for which he had paid. Wegner was notified by defendant on September 
10, 1927, that, unless he paid by October 17, 1927, his policy would be cancelled. 
He did not pay. The statute in force at the time this policy was written (Laws 
1925, c. 184), as well as the later act which superseded it (Laws 1927, c. 231, 
40—410, 40—411) did not forbid the cancellation of an insurance policy with or 
without notice, where the default in payment of premium has existed for over 
six months. What then is the basis for plaintiff’s claim on this policy? It 
rests on the theory that, because defendant did not notify Wegner that he was 
entitled to a credit of $54.82 under the participation clause quoted above, he owed 
nothing and was not bound to pay anything until he was so notified. The terms 
of the contract are not susceptible of such an interpretation. The participation 
clause is verbose and complicated in its text and meaning, but one feature of it, 
which stands out clearly, is that the money to be accumulated under this participa- 
tion clause is only to be divided annually “among the persistent premium paying 
policy holders” of the class of persons holding this particular kind of policy. One 
who pays a single premium and no more cannot be characterized as a “persistent 
premium paying policy holder.” Defendant reads and construes the annual divi- 
dent clause and the participation clause together and argues therefrom that the 
insured was not entitled to these credits until he had paid the third annual pre- 
mium. Whether that contention is correct or not, this court cannot discern that 
plaintiff has any standing whatever to recover on the first cause of action. 


[3, 6] The legal questions involved in the second cause of action are not 
so easily disposed of. The term “persistent paying policy holder” is novel, but 
manifestly it must mean a policyholder who persists in paying his insurance 
premiums, one who does not neglect to do so, who does not let his policy lapse 
for nonpayment. So far as concerns Policy No. 10804, Wegner did persist in 
paying premiums due thereon. He paid the second annual premium somewhat be- 
latedly but it was accepted. To that extent’ he was a persistent premium payer. 
It was stipulated by the litigants that, having persisted in paying the second year, 
he was entitled to a credit of $54.82 on his first year’s premium payment under 
the participation clause which accumulated $1.92 as interest up to October 7, 1928, 
at which time the aggregate of that principal and interest, $56.74, could have been 
applied on the payment of the third annual premium. At that time also Wegner 
had a right to a second annual credit under the participation clause, agreed to be 
$51.54, and this sum also was available to reduce his third annual premium if he 
had chosen to pay it. The total of these two credits is $108.28, but the contract 
does not intimate that the insured had a right to have them applied on a quarterly 
premium. On the contrary the participation fund was to be “divided annually,” 
and “shall be credited to and shall be deducted from the annual premium.” Weg- 
ner chose not to pay the third annual premium in full less the credits due him 
($506.90 less $108.28 equals $398.62), as notified by defendant in its letter of 
October 7, set out above. On November 3, 1928, he paid only $126.72 which was 
accepted and credited as a partial payment on the first quarterly premium for 
the third year. Defendant wrote to Wegner to that effect on January 14, 1929—the 
letter marked Exhibit C, dated January 7. Wegner had the privilege of paying 
any annual premium after the first in quarterly installments. A quarterly install- 
ment was somewhat higher than the precise one-fourth of the annual premium, 
not an unreasonable requirement. Wegner’s remittance of $126.72 on November 
3, 1928, was obviously calculated on one-fourth of the annual premium. whereas 
by the terms of the policy, if he chose to pay in quarterly installments, he should 
have remitted $134.30. Obviously Wegner did not regard himself as entitled to 
use the participation credits on a mere quarterly installment, or he would not 
have remitted as much as he did. He paid what he conceived to be one quar- 
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terly installment, and he acquiesced in that construction of his remittance as 
stated in defendant’s letter to him dated January 7, and mailed January 14, 1929. 

In its answer defendant alleged: “10. That said Frank Henry Wegner, or the 
plaintiff herein, or any other person did not pay the sum of One Hundred Thirty- 
four and */1 ($134.30), being the amount of the second quarterly premium due 
on said policy and the amount of Seven and “/10 Dollars ($7.58), being the un- 
paid balance of the first quarterly premium; and defendant cancelled said policy 
of life insurance, No. 10804, on the 8th day of February, 1929, and that said policy 
was not in force and effect at any time subsequent thereto.” 

When all the foregoing details are fully digested, the controlling question in 
this lawsuit is whether defendant had a right to cancel policy No. 10804 on Feb- 
ruary 7, 1929, about six weeks before the death of the insured. 

The statute governing cancellation and forfeiture of policies for nonpayment 
of premiums under which this policy was written was chapter 184 of the Session 
Laws of 1925. Section 1 of that statute declares it to be unlawful, within six 
months after default in payment of any premium or installment.of premium, to 
forfeit or cancel any life insurance policy (except certain policies not here con- 
cerned) without first giving notice in writing to the insured of its intention to do 
so. Section 2 reads: “Before any such cancellation or forfeiture can be made 
for the nonpayment of any such premium the insurance company shall notify the 
[holder of] insured under any such policy, that the premium thereon, stating the 
amount thereof, is due and unpaid, and of its intention to forfeit or cancel the 
same, and such [policyholder] insured shall have the right, at any time within 
thirty days after such notice has been duly deposited in the post office, postage 
prepaid, and addressed to such [policyholder] imsured to the address last known 
by such company [in which] to pay such premium: Provided, That in lieu of the 
notice hereinbefore provided, in the case of policies providing for a period of 
grace of not less than thirty days or one month for the payment of premiums 
and containing any provision for cancellation or forfeiture in case of nonpayment 
of premiums at the end of such period, the insurance company may, not more 
than thirty days prior to the date specified in such policy when any premium will 
become due and payable without grace, in like manner notify the insured under 
any such policy of the date when such premium will fall due stating the amount 
thereof, and its intention to forfeit or cancel the same if such premium be not 
paid within the period of grace provided in the policy; and any attempt on the 
part of such insurance company, within six months after default in the payment of 
any premium to cancel or forfeit any such policy without the notice herein pro- 
vided for shall be null and void. The affidavit of any responsible officer, clerk or 
agent of the corporation, authorized to mail such notice, that the notice required 
by this section has been duly addressed and mailed by the corporation issuing such 
policy shall be prima facie evidence that such notice has been duly given.” 

The italics in the text just quoted indicate the new matter included in the 
amended statute of 1925 which did not appear in the ‘prior statute of 1923, R. S. 
40—332, 40—333. A comparison of the act of 1925 with the prior statute is neces- 
sary because it must be determined whether the interpretations of this court, 
heretofore given to the earlier statute concerning notice of intention to cancel, 
should be followed under the act of 1925 in dealing with such a policy as No. 
10804 where a thirty days’ grace period is one of its specific terms. Under the 
earlier statute, this court repeatedly held that a premature notice of intention to 
cancel a policy was ineffective. In Priest v. Bankers’ Life Association, 99 Kan. 
295, 161 P. 631, it was held that a notice to forfeit a policy of life insurance, 
given before the time had expired within which payment might rightfully be made, 
did not satisfy the statute. In Cunningham v. Insurance Co., 106 Kan. 631, 189 P. 
158, that statute was construed to “forbid a forfeiture on account of the nonpay- 
ment of a premium until a 30-day notice thereof shall have been given after such 
default has occurred.” In Wolford, Administratrix, v. Insurance Co., 114 Kan. 
411, 413, 219 P. 263, 264, 32 A. L. R. 1248, it was said: “It has been determined 
that the statute mentioned to the effect that a cancellation notice given before 
the time in which payment may rightfully be made is not a valid statutory notice, 


and that forfeiture or termination of liability on the policy does not result from 
it. [Citations.]” 


See, also, Swayze v. Mutual Life Ins. Co. (D. C.) 32 F.(2d) 784. 
In the later case of Bank Savings Life Ins. Co. v. Baker, 120 Kan. 756, 244 
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P. 862, 863, certain differences in the acts of 1913 and 1925 were discussed, but 
not the particular point of present concern. Since the policy now under consider- 
ation provided for a grace of one month and for the payment of premiums and 
for cancellation or forfeiture at the end of such period for nonpayment, the pro- 
viso of section 2 of the Act of 1925 quoted above becomes important. It provides 
that in policies like Wegner’s: “The insurance company may, not more than 
thirty days prior to the date specified in such policy when any premium will be- 
come due and payable without grace, in like manner notify the insured under any 
such policy, of the date when such premium will fall due, stating the amount 
thereof, and its intention to forfeit or cancel the same if such premium be not 
paid within the period of grace provided in the policy. * * *” ~ 

[4] It thus appears that this statute disavows any legislative intention to add 
a statutory grace period of thirty days provided in the policy contract itself. It 
does not provide for a thirty days’ notice to be given when the grace period had 
expired. It says the notice may be given “not more than thirty days” prior to the 
date when the premium is due. It does not prescribe a thirty days’ notice nor 
forbid a notice of less time. Applied to this case Wegner’s second installment of 
the third year’s premium was due on January 7, 1929. The grace period provided 
by the policy would carry the time to February 7, 1929. Any time “not more than 
thirty days” prior to January 7, the notice might have been given. But the 
notice dated January 7, mailed January 14, after the due date and after a week 
of the grace period itself had begun to run, did not conform to the statute. 

It should be noted that the statute (chapter 184, Laws 1925) provides, broadly 
speaking, that it shall be unlawful for an insurance company “within six months 
after default in payment of any premium or installment of premium,” to forfeit 
or cancel the policy on account of nonpayment of premium without first giving 
notice, in writing, of its intention to do so; and further provides, “and any at- 
tempt on the part of such insurance company, within six months after default in 
the payment of any premium, to cancel or forfeit any such policy without the no- 
tice herein provided for shall be null and void.” 

So the only way the insurance company could cancel the policy, within six 
months after default in payment of premium, was by giving a notice which con- 
formed to the statute. 

The statute provides for one of two notices. In the first part of section 2 
it is provided that a notice may be given that the premium stating the 
amount “is due and unpaid,” and stating the intention of the company to 
cancel the policy. When that notice is given the insured has the right, 
within thirty days after the notice has been mailed to him to pay the pre- 
mium. Now this part of the statute is the same as the old statute (R. S. 40— 
333), except that the word “insured” is used instead of “policy holder,” which gets 
away from the question raised in Zeigler vy. Kansas Life Ins. Co., 120 Kan. 252, 
243 P. 272, 44 L. R. A. 1367. Under this statute it was repeatedly held that the 
notice could not be given until the premium is in fact “due and unpaid.” Priest 
v. Bankers’ Life Association, supra; Reynolds v. Insurance Co., 105 Kan. 669, 185 
P. 1051, 7 A. L. R. 1558; Cunningham v. Insurance Co., supra; Wolford v. Insur- 
ance Co., supra. And it was held in those cases that where the policy fixed a date 
for the payment of premium and contained a provision by which the insured had 
a thirty-day or one-month grace period for the payment of premium, the notice 
given before the end of the grace period was premature. Under this part of the 
statute, as construed by the decisions just referred to, the notice given in this 
case, whether figured on the date January 7th, when it was dated, or January 14th, 
when it was mailed, was not a compliance with the statute, for the reason that the 
grace period did not end until February 7th. 


[5] The other notice which may be given is provided for by the proviso in 
section 2 of the statute. This relates to policies containing a thirty-day or one- 
momh grace period, and the policy in this case contained such a provision. With 
respect to such a policy the statute provided that, in lieu of the notice provided 
for in the first part of the section, and which we have previously discussed, the 
insurance company may, “not more than thirty days prior” to the premium paying 
date provided in the policy, notify the insured when the premium will be due, 
stating the amount, and of its intention to forfeit or cancel the same if the pre- 
mium is not paid within the thirty-day grace period. In this case, if the insurance 
company wanted to give notice under this provision of the statute, the notice 
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should have been mailed before January 7th. It is barely possible that a notice 
mailed on January 7th would have been sufficient, but the insurance company here 
did not mail the notice until January 14th, although it was dated the 7th. So the 
notice is not good under that provision of ‘the policy. 

The result is that the company did not comply with either of the provisions 
of the statute with respect to giving notice of forfeiture, and under the statute 
the attempted forfeiture at any time within six months of January 7th, without 
giving such notice, was void. Hence the policy was in force at the. time of the 
death of the insured. 

It follows that on the first cause of action the judgment is affirmed, and on 
the second cause of action the judgment is reversed, with instructions to enter 
judgment for plaintiff. 

Hutchison, J., dissents from so much of the opinion and decision as holds 
the defendant liable on the second cause of action. 


LAURY v. NORTHWESTERN MUT. LIFE INS. CO NO. 27779. 
Supreme Court of Minnesota. April 25, 1930. 
230 Northwestern ‘Reporter 648. 
1. INSURANCE—FALSE REPRESENTATIONS—GOOD HEALTH—QUES- 
TION FOR JURY. 
Whether insured falsely represented that he was in good health and had not 
suffered epileptic attacks at time of applying for life insurance held for jury. 
Syllabus by the Court. 
In this action to recover on a life insurance policy the defense was, 
in substance, that the insured knowingly and with intent to deceive and 
defraud defendant represented that he was in good health and had not 
suffered any epileptic attacks, when in truth and fact he had had such 
attacks and died from suffocation while having one. It is held: 
The evidence does not entitle defendant to judgment notwithstanding 
the verdict. 
(For other cases, see Insurance, Dec‘ Dig. § 668[7].) 


a oe OF LOSS—SYMPTOM OF DISEASE—QUESTION 
OF LAW. 


Symptom of disease will not be held as matter of law to have increased risk 
of loss. 



























Syllabus by the Court. 
Courts should not as a matter of law hold that a symptom of disease 
increases the risk of loss, though it properly may be so held with respect 
to well known diseases. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
3. EVIDENCE—PROOFS OF DEATH—HEARSA Y—PHYSICIAN. 
Facts stated on hearsay in proofs of death by physician are not to be 
considered as proof of such facts. 
Syllabus by the Court. 


Facts stated upon hearsay in the proofs of death, by a physician, 


should not be considered as proof of such facts; the evidence show- 


ing that the beneficiary had not given the hearsay information nor au- 
thorized any one else to give it. 


(For other cases, see Evidence, Dec. Dig. § 314[3].) 


4. EVIDENCE— PROOFS OF DEATH—HEARSAY STATEMENTS — 

SOURCE. 

Testimony as to source of hearsay statements in proofs of death, not pro- 
posed to be traced to beneficiary, was properly excluded. 

Syllabus by the Court. 
Testimony as to source of the hearsay statements was properly 

excluded, since it was not proposed to trace it to the beneficiary. 

(For other cases, see Evidence, Dec. Dig. § 314[3].) 
5. SUFFICIENCY OF RECORD. 


Syllabus by the Court. 
The record does not present for review whether Dr. Hamilton could 
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be required to testify as to his knowledge of the insured’s state of 
health. 


6 SUFFICIENCY OF INSTRUCTIONS. 
: Syllabus by the Court. 


There are no errors in the court’s instruction which require a new 
trial. 


Appeal from District Court, St. Louis County; Martin Hughes, Judge. 


Action by Sarah F. Laury against the Northwestern Mutual Life In- 
surance Company. Verdict for plaintiff, and from an order denying its motion 
in the alternative for judgment or a new trial, defendant appeals. 

Affirmed. 


William J. Archer and John G. Williams, both of Duluth, and Norman L. 
Baker, of Milwaukee, Wis., for appellant. 

Jenswold, Jenswold & Dahle, of Duluth, for respondent. 

Hort, J. 

There was a recovery upon a life insurance policy, and defendant appeals 
from the order denying its motion in the alternative for judgment or a new 
trial. 

The defense was false statements knowingly and intentionally made by 
the insured in the application for insurance. Defendant alleged that the in- 
sured, David N. Laury, died in an epileptic attack, and that to his knowledge 
he was subject to such attacks and had suffered a near fatal one within five 
years prior to the application for insurance while in the swimming tank of the 
high school in Virginia, Minn., his home. The application was made. April 
24, 1926, and of the numerous questions contained therein to which the insured 
agreed to give truthful answers, the defendant particularly sets forth the fol- 
lowing to have been false upon which the defense is predicated, viz.: “10. Q. 
Give below all illnesses, diseases or accidents you have had during the past 
five years, with the name of physicians or attendants. If none, so state.” The 
answer was, “none.” The next question was: “Are you now in good health? 
If not, give particulars.” The answer was, “Yes,” and further that he had never 
been confined to his home by illness, that his usual medical attendant or family 
physician was Dr. W. M. Empie. Also this: “12. Have you had since child- 
hood any of the following diseases or symptoms? Give below full particulars, 
including number of attacks, date, duration and result of each. Each question 
must be read and answered ‘No’ or ‘No except’ in regard to such diseases or 
illnesses which you may have had.” Then follow subheads from “A” to “I,” 
with no more room than a space of two and one-half inches in length and less 
than a quarter of an inch in width to answer each subhead. The subhead here 
involved is: “B. Q. Dizzy spells, Unconsciousness, Fits, Epilepsy, Apoplexy, 
Paralysis, Mental Derangements, or any disease of the Brain or Nervous Sys- 
tem?” The answer was, “No:” The chief incident relied on to show the falsity 
of the answer to the last-quoted question occurred February 6, 1922, a little 
more than four years prior to the time the application for insurance was made. 
The insured was then a student at the Virginia public schools. He was an 
athlete, being on the swimming, basket ball, and football teams or squads, and 
a winner in some contest. His appearance is described as robust and healthy. 
On the date mentioned he was seen about to dive into the deep part of the 
tank, and some one noticing him under the water in an unnatural position for 
a diver, gave the alarm and he was pulled out unconscious. The instructor in 
charge of the swimming squad employed the usual methods to resuscitate those 
drowned. Consciousness returned in a few minutes, and he was taken home, 
but returned to school the same day or the next. There is evidence that he 
experienced some disturbance during athletic exercises at a previous time, but 
no description thereof is given. Defendant also introduced the deposition of 
Dr. Empie (apparently the physician employed by the school board) that pre- 
vious to the episode in the tank, and during a period of four or five years, he 
had been called to the home of the insured some four or five times to see the 
young lad. This was early in the mornings. He at those times complained 
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of headaches, and indisposition in general, and appeared “possibly slightly stupid” ; 
but the doctor could find no organic trouble whatever. He gave him a physical 
examination at these times and testified to a question asked by defendant re- 
garding convulsions that he “never was able to find any evidence he had had 
convulsions.” After the incident in the swimming tank, the school authorities 
denied Davis its use. But within a few weeks he and his mother, this plain- 
tiff, prevailed on them to again extend all athletic privileges to him. The 
record is absolutely silent as to any subsequent occurrence suggestive of any 
epileptic symptom. Within less than a year after the policy issued the insured 
was found one morning dead in bed. Three months afterwards an autopsy was 
had, but the body was then frozen solid and had been affected by embalming 
fluids, so that those who made it testified that from the autopsy alone no opinion 
could be formed as to the cause of death. The same doctor who put the ques- 
tions and wrote down the answers in the insured’s application for the policy 
signed the physician’s certificate in the proofs of death furnished by plaintiff. 
In this certificate, after stating that the insured without any previous illness 
was found dead in bed, he gave the cause of death and particulars as follows: 
“He apparently had an epileptiform attack during sleep and suffocated.” He 
also stated that the insured “is said to have had epileptiform attacks previously” 
and that “relatives state that he had had epileptic attacks in sleep previously.” 
There is no evidence that plaintiff had so said or that she had seen this certi- 
ficate of the doctor, though it is attached to and made part of the proofs of 
death furnished by her, and wherein she agrees that the certificate of the doctor 
is submitted in connection with her claim as a part of the proofs of death. As 
a witness, however, she denied that she ever knew the insured to have had 
dizzy spells, fits, or epileptic attacks. 

[1, 2] Defendant insists that it was entitled to judgment. It had the burden 
of proof. It undertook to prove that the insured had made a material misrepre- 
sentation when he stated that he was in good health and had had epilepsy in 
no form. If defendant established as a matter of law that the insured had been 
or was subject to epileptic attacks, it would be entitled to judgment even though 
he was ignorant of his affliction and hence innocently represented that he was 
free therefrom, for unquestionably epilepsy or fits must be held to increase the 
risk of loss. “If a material misrepresentation increases the risk of loss, the 
policy is avoided, regardless of the intent with which it was made.” Johnson 
v. Nat. Life Ins. Co., 134 Minn. 453, 144 N. W. 218, 219, Ann. Cas. 1915A, 458, 
and the authorities there cited. The latest case so holding, with additional au- 
thorities, in this court is Iblings v. Phoenix Mutual Life Ins. Co., 172. Minn. 341, 
215 N. W. 429. We think the question whether the insured suffered from some 
form of epilepsy when he applied for insurance was for the jury and not the 
court. The same applies as to the cause of death. We do not overlook the testimony 
of the mother that she took her son to a specialist of Minneapolis because she deem- 
ed the advice of a good doctor was needed; that Dr. Empie, the school physician, ap- 
parently of good professional standing, had been called previously; that the son had 
had some disturbance during some athletic practice, and subsequently was near 
death in the swimming pool. But Dr. Empie, who had had the best opportunity of 
the medical experts to ascertain the insured’s health, including the so-called accident 
in the swimming pool, testified that he was unable to discover any organic 
trouble or epileptic manifestations, though he inquired both of plaintiff and David 
as to symptoms thereof. This was on occasions when a jury could well con- 
clude that both mother and son would be anxious to tell the doctor the truth. 
We have gone quite far enough when we hold that an insurance policy can 
be avoided for a misrepresentation in respect of being free from a disease which 
increases the risk of loss, even though the insured was ignorant of its exist- . 
ence in his body and made the misrepresentation innocently. We should not, 
in answers to complicated and equivocal questions, seek the misrepresentatior. 
which as a matter of law increases the risk. For instance, it may be held as a 
matter of law that an affliction known as epilepsy increases the risk, but the 
same should not be held in respect to a single incident of unconsciousness. Over 
fifty specific diseases and ailments are mentioned in the questionnaire the ap- 
plicant was to answer, and occasionally is thrown in the phrase “or any diseases” 
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of a particular system of the anatomy, ending up with, “Have you had any 
other illness, disease or injury not mentioned above?” It is to be remembered 
that applicants for insurer e not all doctors. They do not all differentiate 
between svmpiom 71 dsease. From question 12 and the many subheads 
thereunder it is Ik » doubt whether information concerning the existence of 
symptoms or diseases was sought. 

Nor can it be said as a matter of law that there was a material misrepresen- 
tation in the answer to the tenth question above quoted. It does not appear 
that Dr. Empie’s last call at the home of David was within the five-year period 
covered by the question... The swimming pool incident came within that period, 
but if that was the result of an attack of cramps, or some temporary functional 
disturbance of a mere passing consequence, it could hardly come under the 
name of accident. Dr. Empie was the only doctor then present, and it is not 
clear that the resuscitation was not accomplished before he arrived, at least 
David was then breathing, and the doctor simply continued the resuscitating 
movements the swimming instructor employed before he came. No other treat- 
ment was given or prescribed, nor consultation had. It does appear that in 
November previous to this incident plaintiff took David to Dr. Hamilton in 
Minneapolis for advice or diagnosis. There is no evidence of treatment. There 
is evidence that he came three times to the doctor’s office. It does not appear 
that David then suffered from any illness, disease, or accident for which Dr. 
Hamilton treated or attended. The question is not directed to whether or not 
a specialist or doctor had been called on for advice or has been consulted, unless 
in connection with some illness, disease or accident. Nor can it be said that 
the answer to question 10, in failing to state that Dr. Hamilton’s advice had 
been sought, was a misrepresentation, as a matter of law, of a material fact 
increasing the risk. The case of Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 
158 N. E. 21, cited by defendant, deals with a false statement by the applicant; 
“I am not deformed; I have had no bodily or mental disease, nor have I re- 
ceived medical or surgical attention within the past five years,” when the un- 
contradicted proof showed the applicant during that period had received medi- 
cal attention no less than twelve times from five physicians. Had the appli- 
cant in the instant case made a statement that he had consulted no physician 
or surgeon within five years, a different question would have been presented, 
and more like the one which controlled in the case cited. 


[3] Defendant introduced the proofs of death made upon its blanks con- 
sisting of a double sheet and containing the sworn statements or answers to 
questions from plaintiff, the undertaker, an acquaintance, and the attending 
physician. The physician gave the immediate cause of death thus: “He appar- 
ently had an epileptiform attack during sleep and suffocated.” The physician 
stated, “Is said to have had epileptiform attacks previously,” in answer to this 
question: “Had deceased any other disease, acute or chronic, or had he ever 
had any injury, infirmity or surgical operation?” He also answered: “Yes. 
Relatives state that he had had epileptic attacks in sleep previously,” to the 
question: “Did the deceased have any hereditary predisposition to the disease 
from which he died? If so please state the particulars.” In respect to these 
last two answers, around which the attorneys drew a pencil line before the 
document was given the jury, the court gave this instruction, upon which error 
is assigned: “Among the other exhibits that will go with you to the jury room 
will be defendant's exhibit 1 [proofs of death], and you will find on the page 
marked D of that exhibit two questions and answers, which were received, the 
answers being received in this case for only a special purpose, and that purpose 
was not as evidence of the facts therein recited. And as to those two, which 
counsel has marked with the lead pencil, and you will have no difficulty in dis- 
tinguishing those from the others—as to those two you will not take any state- 
ment that may be within those lines enclosing the answers to those two ques- 
tions 4s being evidence of the fact therein recited. You understand what I 
mean; not evidence of the fact. If it says that it was from a certain cause, 
or so on, it is not to be taken as evidence of that fact. It was received for 
another purpose, and not for that purpose.” Both attorneys deemed the 
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explanation sufficient in form, but defendant’s attorney excepted. This pre- 
sents the serious question for review. The law is well settled that proofs 
of death are admissible in an action to recover on the policy and may be 
used as admissions against the plaintiff, the beneficiary, even though the 
statements therein contained did not come to the plaintiff’s knowledge. The 
statements therein found are not conclusive, they may be explained and even 
contradicted, but are admissible for what they may be worth in view of the 
other testimony. Mary Bentz v. Northwestern Aid Ass’n, 40 Minn. 202, 41 
N. W. 1037, 2 L. R. A. 784; Johnson v. Nat. Life Ins. Co., supra; Melton vy. Royal 
Highlanders, 194 Iowa, 352, 189 N. W. 787; Harrington v. Business Men’s Ass’n, 
232 Mich. 101, 205 N. W. 116; Stephens v. Metropolitan Life Ins. Co., 190 Mo. 
App. 673, 176 S. W. 253; Hanna v. Ins. Co., 150 N. Y. 526, 44 N. E. 1099; Hill 
v. AAtna Life Ins. Co., 150 N. C. 1, 63, S. E. 124; Krogh v. Modern Brotherhood 
of America, 153 Wis. 397, 141 N. W. 276, 45 L. R. A. (N. S.) 404; Mutual Life 
Ins. Co. v. Newton, 22 Wall. (89 U. S.) 32, 22 L. Ed. 793; Home Benefit Ass’n 
v. Sargent, 142 U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160. 17 A. L. R. 366, contains 
a very full citation of authorities on the subject. But in so far as those cases go 
it does not appear that the precise question here involved was presented. Both 
answers concerning which the court instructed the jury were pure hearsay, and 
the last answer was not a proper response to the question asked. Although 
an attending physician’s statements in the proofs of death, presented by the bene- 
ficiary in an insurance policy, may be used as admissions against interest, still, 
when such statements on their face show that they are pure hearsay and the 
evidence discloses that the beneficiary neither knew of the hearsay part or 
authorized any one to report the hearsay to the physician, the insurer should 
not be heard to establish as facts that which some unauthorized party told the 
attending physician. These cases furnish some authority that those parts of a 
physician’s statement in proofs of death, which purport to be hearsay, are not 
to be taken as proof of the fact stated therein; Gilchrist v. Mystic Workers, 
188 Mich. 466, 154 N. W. 575, Ann. Cas. 1918C, 757; Neudeck v. Grand Lodge, 
61 Mo. App. 97; Insurance Co. v. Schmidt, 40 Ohio St. 112; Commonwealth v. 
Hendricks (Tex. Civ. App.) 168 S. W. 1007. 


[4] The conclusion arrived at in regard to the hearsay statements of the 
attending physician in the proofs of death also determines that the court cor- 
rectly excluded questions put to the physician as to what plaintiff’s son and 
son-in-law told him as to the hearsay statement when they asked him to fill 
in the proofs of death. There was no proof or offer of proof that they had 
been authorized by plaintiff to give such information in her behalf. And she 
on the witness stand had testified positively that she never knew of any sort of 


fits, convulsions, or epileptiform attacks of David in his sleep or otherwise, and 
he lived with her all his life. 


[5] The deposition of Dr. Hamilton, the specialist to whom plaintiff brought 
David in November, 1921, was introduced. The doctor refused to answer ques- 
tions as to communications made between plaintiff or David and the doctor at 
those interviews on the ground that they were privileged communications. The 
doctor was not present at the trial, and hence the court had no occasion to 
rule on the admissibility of the unanswered questions, and there is nothing here 
to review on that ground. But in passing we may say that the permission the 
insured gave in the application for physicians whom he had consulted to dis- 
close facts to defendant should be construed to mean to disclose them if de- 
fendant sought to obtain such information prior to and as a basis upon which 
to accept the application and issue the policy. 


[6] Many errrors are assigned upon the charge. The court might well have 
excluded more of plaintiff’s multitudinous requests to charge than was done, 
particularly the part covered by the twenty-first assignment of error, for it does 
not seem applicable to any evidence introduced. However, it is not perceived 
that any prejudice could result therefrom. It is true that the charge attacked 
by the nineteenth assignment does not go as far in defendant’s behalf as John- 
son v. Nat Life Ins. Co., supra, warrants. But defendant preferred no request 
for a more favorable instruction, and the cne given was to render a verdict for 
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defendant if certain facts were found, and was based upon the defense set forth 
in the answer that the insured knowingly and fraudulently with intent to deceive 
made the alleged misrepresentations. Defendant preferred only one request to’ 
charge, and that was not predicated on the holding in Johnson v. Nat. Life 
Ins. Co., supra, nor is the refusal to give it assigned as error. In line with Mack 
v. Pacific Mutual Life Ins. Co., 167 Minn. 53, 208 N. W. 410, 412, the court in- 
structed the jury that the questions in the application did “not require the dis- 
closure of ailments of a trivial, temporary, or unimportant nature, but only 
those of a serious, dangerous, or permanent character.” The jury could find 
that the indisposition for which Dr. Empie had been called, as well as the swim- 
ming tank incident, were of the former sort, and not the manifestation of epilepsy 
in any form. 

While some parts of the testimony of plaintiff do not give the impression 
of being candid or sincere, it was for the jury to weigh it and ascertain and 
accept what was true. We are not able to discover any substantial error in 
the trial which would justify us in disturbing the verdict. 

The order is affirmed. 


KASSLER v. AZ TNA LIFE INS. CO. 
No. 27918. . 
Supreme Court of Minnesota. May 9, 1930. 
230 Northwestern Reporter 790. 
I. INSURANCE. 

Life policy held reinstated where insurer, knowing material facts, approved 
application for reinstatement and change of beneficiary without full payment 
of past-due premium. 

Syllabus by the Court. 

Where the insurer, with knowledge of the material facts, approves an 
application for the reinstatement of a life insurance policy and for a 
change of beneficiary, without full payment of a past-due premium, under 
the circumstances here shown, the insurance is reinstated. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
2. INSURANCE. 


Whether, after reinstatement of life policy, there was lapse by four months’ 
delay in paying balance of premium, held jury fact question. 
Syllabus by the Court. 
Whether there was a subsequent lapse of the policy by a delay of 
some four months in payment of the balance of the premium was a ques- 
tion of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 
3. INSURANCE. 


Whether, by reinstating life policy without condition, insurer waived prompt 
payment of past-due premium, held jury fact question. 
Syllabus by the Court. 

Whether, by reinstating the policy in the manner shown, without 
limitation or condition as to time of payment of the balance of the 
premium, there was a waiver of prompt payment thereof, was a question 
of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from District Court, Hennepin County; Mathias T. Baldwin, Judge. 

Action by Bessie Kassler against the Aitna Life Insurance Company. From 
an order denying her alternative motion for judgment or for a new trial, plaintiff 
appeals. 

Reversed. 

Arthur T. Nelson, of Minneapolis, for appellant. 

Cobb, Hoke, Benson, Krause & Faegre and Geo. D. McClintock, all «+ 
Minneapolis, for respondent. 

Otsen, C. 
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Plaintiff appeals from an order denying her alternative motion fer judg- 
ment or a new trial. 

On April 28, 1926, the defendant issued its policy of life insurance to Harris 
Ravitzky and received payment of the first annual premium thereon. His wife, 
Sarah Ravitzky, was named as beneficiary. The policy contained the usual 
provision that, if any premium is not paid when due, the policy shall cease, 
except that a grace of thirty-one days is granted in the payment of any such 
premium. It provides that no person other than an executive officer of the 
defendant can alter or waive any condition of the policy, extend the time for 
payment of a premium, or make any agreement which shall be binding upon 
the company. It also provides that, within five years after default in payment 
of any premium, the policy may be reinstated upon evidence of insurability satis- 
factory to the company, and payment of all arrears in premiums and any in- 
debtedness due the company, with interest. The policy was issued through 
the agency of H. W. Kavel, who was general agent for the company at Minne- 
apolis. 

The annual premium due April 28, 1927, was not paid at that time nor 
within the thirty-one day grace period, and the policy lapsed. On June 28, 
1927, this plaintiff, Bessie Kassler, daughter of the insured, came to the office 
of agent Kavel and paid $10 to apply on the overdue premium. An application 
for reinstatement of the policy, and an application for a change of the bene- 
ficiary in the policy from Sarah Ravitzky to Bessie Kassler, were made out 
and signed by the insured. The agent issued what is termed a binding receipt, 
reciting the payment of $10 on account of unpaid premiums for reinstatement 
of the insurance; also reciting: “said reinstatement to be effective from this 
date provided the Company shall be satisfied that on this day the applicant is 
eligible for reinstatement of the policy as a risk of the same class as when 
the policy was issued under its rules of reinstatement. If the company declines 
to reinstate the policy as requested, the consideration received will be returned 
on surrender of this receipt.” Plaintiff testified that the cashier or clerk in the 
agent’s office with whom she was dealing agreed that plaintiff could pay the 
balance of the unpaid premium when she had earned the necessary amount to 
do so, and that no definite time for such payment was fixed. This oral agree- 
ment is not important, as the agent was not authorized by the terms of the 
policy to make it. It is sufficient to say that neither the binding receipt nor 
the application for reinstatement contained any limitation as to the time when 
the balance of the premium was to be paid. 


The application for reinstatement of the policy and for change of bene- 
ficiary, together with the policy, were sent to the home office of the company 
for its action thereon. Inferentially, at least, it might be found that the agent 
reported the transaction to the company. No medical examination was calied 
for. The application for reinstatement stated that only $10 of the past-due pre- 
mium had been paid, and contained no statement or limitation as to when the 
balance of the premium must be paid. It had, at the end, a statement by the 
agent that he had no information of any facts which might affect the decision 
of the. company regarding the reinstatement and that he unreservedly recom- 
mended reinstatement. The insured was then in good health. If not other- 
wise informed, the application so made clearly advised the company that only 
part of the unpaid premium had been paid and that credit was extended for 
the payment of the balance. The company accepted the application, and on 
July 16, 1927, at its home office, reinstated the policy and changed the beneficiary 
therein as requested. The policy was returned to the insured. 


Thereafter the agent, Kavel, wrote a number of letters to the insured, re- 
questing payment of the balance of the unpaid premium. On August 25, 1927, 
he wrote that he had failed to receive the balance, but would hold the matter 
open until August 29th. On September 10th he claims to have sent to the in- 
sured a letter inclosing a check for $10 in repayment of the amount paid on 
the premium by. plaintiff on June 28th, and saying that the policy had again 
lapsed. Plaintiff denies that this letter and check were ever received by the 
insured. In any event, the check was not cashed, and payment thereon was 
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later stopped by the agent. Later, and again on October 19th, the agent wrote 
to the insured, requesting him to return the binding receipt of June 28th so that 
it could be returned to the company. 

On October 31, 1927, the plaintiff again came to the office of agent Kavel 
and paid $16 on account of the balance of unpaid premium. The agent required 
another application for reinstatement of the policy, and such an application 
was signed by the insured. A binding receipt in the same form as before, was 
given by the agent for the $16. There remained a balance of 80 cents to make 
up the premium of $26.80, and this 80 cents plaintiff paid to the agent on the 
next day and received an ordinary money receipt, not in the form of a binding 
receipt, acknowledging receipt of 80 cents “Premium on N-595444,” the policy 
in question. The company was entitled to a few cents interest on the deferred 
premium, but that does not appear to have been considered or demanded. On 
November 1, 1927, then, the company, through its agent, had received payment 
of the premium due on this policy. The premium was accepted by the agent, 
and has not been repaid. The company, by its answer, tenders repayment thereof. 
The application for reinstatement made on October 3lst was forwarded to the 
company. On November 7th the home office indorsed on the back thereof a 
direction to the agent to get a medical examination of the insured, saying that 
it was more than six months since the policy had lapsed. This statement was 
incorrect. The policy could not lapse earlier than May 28th and had since been 
reinstated. The insured died on November 9th, before the request for medical 
examination could be returned to agent Kavel or acted upon. 

[1] 1. The defendant company contends that the policy had lapsed and was 
not in force at the time the insured died. The court directed a verdict in its 
favor on that ground. Specifically, the claim is that the reinstatement on July 
16th was conditional and did nqt operate to reinstate the policy unless and until 
the balance of the premium was paid. We are unable to so hold on the record 
here presented. The company was under no obligation to reinstate the policy 
unless the entire premium was paid at that time. Even then it was optional 
with the company. Having received a partial payment only, it saw fit, with 
knowledge of all the material facts, to accept such payment and reinstate the 
policy, without imposing any conditions as to the payment of the balance of 
the premium. Under the terms of the policy, the agent had no authority to 
impose any terms. The company is to be commended for helping these people 
out of the situation. It will not now be permitted to repudiate its own generous 
acts. 


[2] 2. It is further contended that, even if the policy was reinstated July 
16th, it thereafter again lapsed because of the delay in paying the balance of 
the past-due premium. We are unable to find, on the record here presented, 
that any such lapse occurred at any definite time, or at all, after July 16th. If 
the policy was reinstated on that date, it could be found as a fact that there 
was then an extension of credit as to the balance due, without any definite time 
for payment. That credit would not extend beyond the next premiiim date. But 
something more than the letters here shown from agent Kavel would have to 
be done to lapse or forfeit the policy. Under his limited authority, he could 
neither reinstate nor lapse the policy. It was at least a question of fact for the 
jury. 

The fact that the insured, on October 3lst, made a second application for 
reinstatement of the policy, has some force. It tended to show a recognition, 
on his part, that the policy had lapsed. Under the circumstances shown, it should 
not be held conclusive. 

[3] 3. Waiver is not pleaded by plaintiff. But there were no objections to 
evidence on that ground, and much of the evidence tending to show waiver of 
prompt payment and lapse of the policy was presented by defendant. Whether 
there was such waiver was a question of fact for the jury. Hand v. National 
Live-Stock Ins. Co., 57 Minn. 519, 59 N. W. 538; Kearns v. North American [,. 
& C. Co., 150 Minn., 486, 185 N. W. 659; Toles v. Equitable Life Assur. Society, 
163 Minn. 203, 203 N. W. 619. 

Whether, by its action on July 16th, in reinstating the policy and changing 
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the beneficiary therein, the company waived prompt payment of the balance 
of the premium, and whether the policy thereafter lapsed or was in force at 
the time of the death of the insured, were, on the record here presented, ques- 
tions properly to go to the jury as questions of fact. 

- Order denying a new trial reversed. 


COOPER v. SOVEREIGN CAMP, W. O. W. 
No. 3409. 
Supreme Court of New Mexico. April 8, 1930. 
287 Pacific Reporter 286. 
1. INSURANCE—FRATERNAL BENEFIT POLICY—FORFEITURE—NON- 

PAYMENT OF DUES—WAIVER—BURDEN OF PROOF. 

Person claiming waiver of forfeiture for nonpayment of dues under fraternal 
benefit policy declaring such forfeiture has burden of proof. 

Syllabus by the Court. 

The burden of proving waiver of a forfeiture for nonpayment of 
monthly dues, under a fraternal benefit policy which declares such a 
forfeiture, is upon the claimant. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

2. INSURANCE — FRATERNAL POLICY —FORFEITURE—WAIVER— 

PROOF OF DEATH. 

Fraternal insurer’s sending blank for proof of death at beneficiary’s request 
held not to waive forfeiture for nonpayment of premium, absent proof of knowl- 
edge of facts. 

Syllabus by the Court. 


In the absence of proof of knowledge that the insured died three 
days after his policy had lapsed by its terms, the sending of a blank 
for proof of death at the request of the beneficiary does not amount to 
a waiver of the forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 
3. APPEAL AND ERROR—REVIEW—SUFFICIENCY OF EVIDENCE— 
GENERAL EXCEPTION. 
General exception to judgment is sufficient to test sufficiency of facts found 
to support it. 
Syllabus by the Court. 


A general exception to a judgment is sufficient to test the sufficiency 
of the facts found to support it. 


(For other cases, see Appeal and Error, Dec. Dig. § 273[11].) 
Appeal from District Court, Bernalillo County; Helmick, Judge. 


Action by Eva A. Cooper against the Sovereign Camp of the Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Thos. J. Mabry, of Albuquerque, for appellant. 

H. B. Jamison, of Albuquerque, for appellee. 

Simms, J 

This appeal involves the question of whether or not the Sovereign Camp 
of the Woodmen of the World, a fraternal benefit association, is legally liable 
upon a certificate of insurance issued to one of its members. 

There is little dispute about the facts of the case. The contract allowed 
the deceased, as the insured, the whole of the month of January, 1927, to make 
payment of the installment payment for that month which was due on the first 
day of that month, and provided that in the event the payment was not made, 
the policy should be void. He was taken sick on January 26th, became uncon- 
scious in a day or two, and died February 3d, or three days after his policy by 
its terms had lapsed. The trial court found that payment for January had not 
been made, as required by the terms of the policy, but held that as a matter 
of law the Sovereign Camp had waived the forfeiture of the policy by sending 
the mother of the deceased, who was named beneficiary, a blank for proof of 
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his death, in response to a telegram from her advising the Sovereign Camp 
that he had died. 

[1] 1. After the plaintiff had introduced the policy and proved the death of 
the insured, the court ruled that the association had the burden of proving non- 
payment of dues. That proof was made, and the court found accordingly. 
Thereupon the burden of proving waiver shifted to the plaintiff. 45 Corpus 
Juris, “Mutual Benefit Insurance,” p. 309. 

[2] 2. The proof showed that some time after insured’s death, which oc- 
curred on February 3d, his mother sent a telegram to the Sovereign Camp at 
Omaha, of which he was a member. The telegram is not in evidence. Whether 
it stated the date of his death, or simply the fact thereof, we do not know, nor 
could the trial court say. On February 9, 1927, the following letter was sent 
to the mother. 


“Omaha, Neb., Feb. 9, 1927. 
“Mrs. Eva A. Cooper, Albuquerque, N. M. 

“Dear Madam: We are in receipt of your telegram notifying us of the 
death of the late A. H. Williams, a former member of Camp OO, located at 
Omaha, Nebraska, who died recently and enclose herewith a blank notice of 
death which you will kindly have executed giving cause and full particulars of 
death and return to this office. 


“Fraternally yours, 
“Claim Department 
“By J. M. Sturdevant.” 
Just what kind of a blank was inclosed with the letter, to be executed by 
the beneficiary, is not shown by the testimony. Whether it was a preliminary 
statement designed to show the date and cause of death in order to permit 
the Sovereign Camp to decide whether to require further and more detailed 
statements from the beneficiary, doctor, minister, and undertaker, or whether 
it was sufficient for final proof as to all necessary facts, neither the trial court 


could nor can we say. Does such a state of facts meet and discharge the burden 
of proof of waiver? We think not. 


Appellee says we have held that very slight evidence will suffice to support 
a finding that a waiver of the right of forfeiture for nonpayment of premium 
has occurred. Martin’v. New York Life Ins. Co., 30 N. M. 407, 234 P. 673, 40 
A. L. R. 406. That case involved an insurance policy, under which the insured 
sent his check for the premium in time and received his receipt, but the check 
was dishonored when presented at the bank. The case turned on the question 
of whether or not the company had accepted the check in payment, or merely 
for collection. We held that there was a question for the jury. But here we 
have a state of facts, admitted, which raises a question of law only. There is 
no claim that the Sovereign Camp knew the date of the death of the insured, 
or at least there is no proof of it, and yet we are asked to hold that by sending 
out a blank to get information necessary to an intelligent consideration of the 
claim, the association admits liability. If such were the law, insurance com- 
panies would have to refuse to assist claimants in making proof and would 
be forced to obstruct and resist the making of it, or pay every and any claim 
which could be made against them. The doctrine of waiver by requiring proof 
is founded upon the fundamental assumption that the insurer had knowledge 
of the facts which would give it a right to contest, and, notwithstanding such 
knowledge, elected to require the beneficiary to go to the trouble and expense 
of making proof. Where there is a want of knowledge, waiver does not follow. 
45 Corpus Juris, “Mutual Benefit Insurance,” p. 164. Since the plaintiff below 
did not prove that the association or its officers in Omaha knew that the insured 
died three days after his policy had lapsed, at the time they mailed the blank 
in response to the telegram, there was no waiver shown, and the court erred 
in so holding. 

[3] 3. Appellee urges that a general exception to the findings and judgment 
of the lower court is not sufficient to present any question for review here. We 
have held that it presents a question of law as to the sufficiency of the facts as 
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found to support the judgment. 
——, 275 P. 769. 
It follows that the judgment should be reversed, and the cause should be 


remanded, with directions to enter judgment for the appellant, and it is so 
ordered. 


Bickley, C. J., and Watson, J., concur. 
Parker and Catron, JJ., did not participate. 


Bays v. Albuquerque National Bank, 34 N. M. 


NEW YORK LIFE INS. CO. v. WATKIN (two cases). 
Supreme Court, Appellate Division, First Department. May 2, 1930. 
241 New York Supplement 441. 
1. INSURANCE—LIFE—CONDITION PRECEDENT—BREACH—EFFECT. 
Life policies never took effect where insured breached condition precedent 
respecting consultations and treatments between medical examination and delivery 
of policy. 

A statement in the application provides: “It is mutually agreed as 
follows: 1. That the insufance hereby applied for shall not take effect 
unless and until the policy is delivered to and received by the applicant 
and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted or been treated by any physician 
since his medical examination. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
2. INSURANCE—LIFE—RESCISSION—INSURER’S SUIT—E VIDENCE— 
SUFFICIENCY. 
Evidence of insured’s misrepresentations held to give insurer right of rescis- 
sion of life policy. 

The insurer showed by proof of facts of treatments and their date, 
by testimony as to operation, and confinement in hospital and of in- 
sured’s sickndss before application for policies were signed and before 
policies were delivered and first premiums paid, that misrepresentations 
respecting medical treatment were material. However, the insurer 
failed to establish the nature of deceased’s ailments and the nature of 
the operation. 


(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from Supreme Court, New York County. 

Actions by the New York Life Insurance Company against Samson S. Wat- 
kin, by Esther Watkin, his guardian ad litem, to rescind and cancel two policies 
of life insurance. From judgments for defendant, plaintiff appeals. 

Reversed and rendered. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and O'Malley, 
JJ. 

Louis H. Cooke, of New York City (Robert M. Field, of New York City, 
of counsel), for appellant. 

Goldstein & Goldstein, of New York City (David Goldstein, of New York 


City, of counsel; Thomas G. Frost and Alex Davis, both of New York City, on 
the brief), for respondent. 

McAvoy, J. 

Defendant’s father, Morris Watkin, made a written application on December 
10, 1925, to plaintiff, a life insurance company. for $10000 of insurance on his 
life payable to defendant. A statement in such application reads: 

“Tt is mutually agreed as follows: 


1. That the insurance hereby applied for 
shall not take effect 


unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination. * * *” 

Thereafter and on December 12. 1925. Morris Watkin made out answers 
in writing to plaintiff's medical examiners in which he declared and represented 
to plaintiff in effect that he had never had any accident or injury or under- 
gone any surgical operation; that he had never been under observatoin of 
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treatment in any hospital, asylum, or sanitarium; that he had never consulted 
a physician for, or suffered from, any ailment or disease of any kind, and speci- 
fically that he had never consulted a physician for, or suffered from, any ail- 
ment or disease of the stomach or intestines, liver, kidneys, or bladder, and 
that within the five years prior to the date of said answers he had not consulted 
or been examined or treated by any physician whatever. 

He also represented and declared on behalf of himself and every person 
who should have or claim any interest in any insurance made thereunder that 
he had carefully read each and all of his said answers, that they were each 
written as made by him, and that each of them was full, complete, and true; 
and he also stated therein that plaintiff believing them to be true should rely 
and act thereon. 

In reliance upon the representations contained in this application, plaintiff 
issued its policy of insurance to take effect December 16, 1925, for $10,000. 

On January 16, 1926, or 17th, Morris Watkin made a written supplemental 
application to plaintiff for $5,000 of additional insurance on his life payable to 
defendant, and therein reiterated and confirmed all of the agreements, state- 
ments, representations, and answers contained in his original application. 

Plaintiff issued its policy for $5,000 of insurance to take effect as of Decem- 
ber 16, 1925. 

On January 16, 1926, or January 17, 1926, both of the policies were delivered 
to Morris Watkin, and at the same time the first annual premium due on each 
of said policies was paid in full. 

The insured died on April 15, 1926, approximately four months after the 
application for first policy and three months after application for the second 
policy and three months after the delivery of said policies and the payment of the 
first premiums thereon. 

Defendant submitted to plaintiff on May 7th next following proofs of the 
death of his father, the insured. Plaintiff about a month later rescinded both 
policies, and tendered to defendant a return of all premiums, with interest thereon, 
paid under said policies. 

Up to that time no action against plaintiff under said policies had been 
brought by the beneficiary. 

On December 6, 1927, ten days before the expiration of the contestable 
period fixed in said policies (December 16, 1927), plaintiff commenced these 
actions. 


Three physicians, to wit, Dr. Bartholomew Kefkovics, Dr. Alexis V. Moscho- 
witz, and Dr. Harris Weinstein, and also Mrs. Esther Watkin, mother of de- 
fendant and widow of the decedent, testified that said Morris Watkin’s represen- 
tations were in substance as to consuliations and treatments false, and that 
the representation embodied in his answer to a question in the original applica- 
tion, that is: ‘What physician or physicians, if any, not named above, have 
you consulted or been examined or treated by within the past five years?” that 
none had treated him, and that he had consulted ne, was talse 

Esther Watkin, widow of the insured, tesiied that she went with her hus- 
band when he consulted Dr. Alexis V. Moschowitz on December 18, 1925, and 
arranged for the admission to Mt S nat Hosnilal: that he was operated upon 
by Dr. Moschowitz: that she visiled him every di irom December 18, 1925, 
to January 9, 1926; that he was in bed mos: of that : that he was sick during 
that time. 


{1] The policies of insurance in suit never took effect because the insured 
breached the condition 1 it rela pt msuliation nd treatments be- 
tween the date of the m« xamit i and ithe date of the delivery of the 
policies and the paymer 


[2] The Tr art , fs failure to establish 
the nature of the deceased's a and ihe naiure ot the operation was ground 
for giving judgment for defend 

Plaintiff showed, by proof of the facts of treatments and their date, by 
testimony as to the operation, and the confinement in the hospital and of in- 
sured’s sickness before the applications for the policies were signed, and before 
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the policies were delivered and the first premiums thereon paid, that the mis- 
representations were material. Such proof gave plaintiff a right of rescission 
of its policy contract. It should have had that remedy. We think that the judg- 
ments appealed from should therefore be reversed, and final judgment granted 
to plaintiff rescinding and canceling the two policies in these actions upon the 
merits, with costs. 

Judgments reversed, and final judgment granted to plaintiff rescinding and 
canceling the two policies in these actions upon the merits, with costs. Settle 
orders on notice. All concur. 





SCHRADER v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
City Court of New York, Bronx County. May 15, 1930. 
242 New York Supplement 181. 
INSURANCE. 


Insured’s misrepresentation, when making application for reinstatement after 
default in paying premium, that she had not consulted physician, held material, 
avoiding policy. 

In application for reinstatement of life insurance policy, deceased 
represented that she was in good health and that during time since 
premium in default became due sustained no injury, ailment, illness, or 
disease, nor symptoms of such, nor consulted physician. Evidence showed 
that after lapse of policy and before application for reinstatement, de- 
cedent suffered miscarriage and was attended by physician several times, 
and later died from complications following miscarriage. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Action by Frederick H. Schrader against the John Hancock Mutual Life 
Insurance Company of Boston, Mass. 

Verdict directed for defendant. 

Norman Siegel, for plaintiff. 

Frederick C. Tanner, of New York City (Thomas McCall, of New York 
City, of counsel), for defendant. 

Evans, J. 

Action on a life insurance policy. Insured died January 29, 1930. In an ap- 
plication for reinstatement of the policy, which had lapsed, made on December 
6, 1929, deceased stated that she was “in good health, and that during the time, 
including the grace period since the premium now in default became due, I 
have had no injury, ailment, illness or disease, nor symptoms of such, neither 
have I consulted a physician except as noted below.” No exceptions were noted. 
The fact is that, in November, 1929, after the lapse of the policy, and before 
the application for reinstatement was signed, decedent suffered a miscarriage, 
and was attended by a physician on the 12th, 13th, 14th, and 15th days of that 
month. She later died from a complication following the miscarriage. 

The question is whether that was a material misrepresentation, sufficient to 
void the policy. I do not think that the miscarriage can be called an injury, 
ailment, or disease, nor a symptom of such. The record does not sufficiently 
disclose as to whether there was illness or ill health accompanying the miscar- 
riage, so as to warrant the finding of a material misrepresentation, amounting 
to a fraud, in that respect. But as to whether decedent consulted a physician, 
the record plainly indicates that she did. Decedent’s answer, in that respect, was 
false. It was a material misrepresentation. An applicant misleads an insurer, 
if she falsely states that she did not consult a physician. If a true answer had 
been made, the insurer could undoubtedly have made further inquiry into the 
reason for the attendance of a physician, and might have better ascertained 
whether decedent was a good or a bad risk for reinstatement of her policy. I 
think the authorities sustain this view. Travelers’ Insurance Co. v. Pomerantz. 
246 N. Y. 63, 158 N. E. 21; Cirrincioni v. Metropolitan Life Insurance Co., 223 
App. Div. 461, 228 N. Y. S. 354; Rudolph v. John Hancock Mutual Life Ins. 
Co.,-251 N. Y. 208, 167 N. E. 223. 

A verdict is therefore directed for defendant. Ten days’ stay; thirty days 
to make a case. 
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CENTRAL STATES LIFE INS. CO. v. WALKER. No. 18557. 


Supreme Court of Oklahoma. April 8, 1930. 
Rehearing Denied May 13, 1930. 
287 Pacific Reporter 997. 
INSURANCE. 
Agent’s right to commission on renewal policies cannot be defeated without 
clear showing that right was surrendered by virtue of agreed consideration. 


Syllabus by the Court. 


Where it is stipurated in writing that the remuneration to be paid an 
agent of a life insurance company is based upon a percentage to be paid 
on the initial premium, together with additional premiums to be paid on 
renewals of said policies, in order to destroy the agent’s right to collect a 
commission on the renewal policies it must clearly appear that the agent 
surrendered such right by virtue of an agreed consideration. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 
Appeal from District Court, Kiowa County; E. L. Mitchell, Judge. 


Action by Robert Moore Walker against the Central States Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John F. Sharp and Ross & Thurman, all of Oklahoma City, for plaintiff in 
error. 

Geo. L. Zink, of Hobart, for defendant in error. 

Luster, V..C. J. 

The parties on appeal appear in the reverse order to that in the district 
court, and for convenience will be referred to as they appeared there. 

The plaintiff below, by virtue of a written contract with the defendant, was 
engaged in the business of soliciting life insurance for the defendant company. 

Plaintiff obtained judgment against the defendant for and on account of 
certain renewal commissions, and the defendant has appealed to this court from 
said judgment. 

The main contention is the construction to be placed upon the contract of 
employment between the plaintiff and defendant executed on the 24th day of 
July, 1918, and as supplemented by an additional contract and agreement executed 
July 28, 1920. 

The judgment of the court was based upon the renewal commissions accruing 
to the plaintiff upon life insurance policies secured by the plaintiff and accepted 
by the defendant prior to the supplemental contract of July 28, 1920. 

The parties at the trial entered into a certain stipulation of facts, and said 
stipulation recited in part: 

“It is further agreed that renewal commissions since August Ist, 1922, to the 
date of the commencement of this action, are shown, irrespective of the character 
of the policy, by schedule herein attached, marked Exhibit ‘c’, which shows the 
person to whom the policy was issued, the number of the policy, the date of the 
policy, the number of renewals withheld, and the amount of renewals; and it is 
further agreed that the amount of such renewals withheld, up to July 28, 1920, 
the date of the subsequent writing or rider, aggregated the sum of $632.50, and 
tae of all renewals withheld to the date of suit, aggregate the sum 
of $1,105.51. 

“It is further agreed that the sole consideration or considerations for the 
execution of the subsequent writing or rider of July 28, 1920, are those set out 
in such rider, or which are referable thereto. By this- stipulation it is conceded 
or admitted by either party, that a consideration was necessary for the subsequent 
rider or under the provisions of the original agreement, or under the facts stip- 
ulated herein, this being-a question of law.” 

It is contended by the plaintiff that under paragraph 13 of the contract executed 
on the 24th day of July, 1918, fixed the compensation he was to receive on re- 
newal commissions, irrespective of whether he continued in the service of the de- 
fendant. Said paragraph being as follows (page 18, brief of defendant in error) : 
“13. This contract may be terminated by either party by thirty days’ written no- 
tice to the other, but no such termination shall relieve the Agent of any duty or 
liability connected with or growing out of applications secured during the life of 
this contract, nor shall it deprive him of the compensation provided therefor.” 
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It is contended by the defendant that paragraph 17 of said contract provided 
for renewal commissions only during the time that the plaintiff was engaged in the 
service of the defendant company, said paragraph being as follows: “In addition 
to the first year commission specified, ‘while this contract is in force,’ the agent 
will be paid a renewal commission contingent upon the amount of insurance 
written and examined during any calendar year from the date of taking effect 
of this agreement upon which policies are issued and delivered and upon which 
one full years’ premiums are duly paid to and received by the company in cash 
during the year or within thirty days thereafter and are to be as follows.” 

_ The defendant pleads the supplemental contract of July 24, 1918, which recites 
in part: 

“In addition to the commissions already provided for in this contract to re- 
present the Central States Life Insurance Company, as agent, dated July 24, 1918, 
the company agrees to allow the agent additional benefits, as follows: 

“Should contract be terminated at any time by death, or through illness or 
accident, resulting in the agent becoming totally disabled, in the judgment of the 
company, or by his resignation, after this contract has been in full force and 
effect for three years, and the agent has given continuous service during this 
time, then in that event the company promises to pay the agent, or to his execu- 
tors, administrators or assigns, all renewal commissions that would have been 
due agent, had he continued to represent the company actively, as provided for 
in the contract, provided however, agent does not enter the services or write life 
insurance for any other company, in which event, renewal commission will im- 
mediately cease.” 

Defendant in its brief quotes from the case of Locher v. New York Life 
Insurance Co., 200 Mo. App. 659, 208 S. W. 862, 866, wherein it is said: “So that 
the decided weight of authority leads to the conclusion that, unless it is expressly 
stipulated or clearly to be gathered by the contract, the agent’s right to commis- 
sions on renewals is to continue on renewals falling in after the term of his em- 
ployment, he is not entitled to commissions on renewals received or falling in after 
the expiration of his agency. The right of the agent to commissions on renewals 
collected or falling in after the end of his agency, can rest only on express terms 
in his contract, or be necessarily drawn from an interpretation of that contract 
as a whole. This must be so, for the right to commissions on renewals rests, in 
part, on the consideration of the services by the agent to the company in keeping 
the policies written by him alive.” 

In the instant case, under the contract of July 24, 1918, the plaintiff secured 
certain policies, and, as provided by paragraph 13 thereof, he was entitled, as ad- 
ditional compensation for securing policies, to renewal commissions and said re- 
newal commissions were not dependent upon the plaintiff remaining in the services 
of the defendant company. 

We find nothing in the supplemental agreement of July 28, 1920, that destroys 
or annuls the interest of plaintiff in the renewal commissions which accrued to 
him by virtue of the life insurance policies secured by the plaintiff prior to the 
supplemental agreement of 1920. 

Judgment is affirmed. 

Hunt, Clark, Cullison, Swindall, and Andrews, JJ., concur. 
Mason, C. J., and Riley and Hefner, JJ., absent, and not participating. 





BANK OF COMMERCE & TRUST CO. v. NORTHWESTERN NAT. 
LIFE INS. CO. 
Supreme Court of Tennessee. April 5, 1930. 
26 Southwestern Reporter (2d) 135. 

1. INSURANCE—UNLESS PAYMENT OF PREMIUM ON LIFE POLICY 
WAS WAIVED, STIPULATED CONDITION IN AGREEMENT EX- 
TENDING TIME FOR PAYMENT FOR AUTOMATIC TERMINATION 
OF POLICY UPON FAILURE TO RECEIVE PREMIUM IS VALID. 
Provision in agreement extending time for payment of premium on life insur- 

ance policy that if premium is not paid on or before extension date all rights 

under policy shall be same as if extension had not been granted, and policy will 
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automatically terminate as of premium due date held valid and enforceable un- 
less payment of premium was waived. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


2. INSURANCE—PROVISION FOR FORFEITURE OF LIFE POLICY 
BASED UPON NONPAYMENT OF PREMIUM HELD WAIVED IF 
PAYMENT OF PREMIUM WAS WAIVED. 

If provision in life insurance policy for payment of premium, for which 
extension was granted by insurer, was waived under terms of original policy 
because of insured’s total and permanent disability, provision for forfeiture based 
upon nonpayment was also waived and is unenforceable. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE—FACTS SHOWING INSURED’S ILLNESS WITH PNEU- 
MONIA AND SUBSEQUENT DEATH HELD TO SUPPORT FINDING 
THAT INSURED WAS TOTALLY AND, PERMANENTLY DISABLED 
WHEN PREMIUM FELL DUE, CONSTITUTING WAIVER THERE- 
OF. 

In administrator’s action on life insurance policy, facts showing insured was 
taken ill with pneumonia while extension agreement for payment of premium 
was in force, and confined to bed from where he was carried to hospital and 
gradually became worse until he died Aeld to support finding that he was totally 
and permanently disabled at time premium fell due, resulting in waiver of pay- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE—SUBSEQUENT LIMITATIONS, REPUGNANT TO FIRST 
AND PRINCIPAL CLAUSE IN PROVISION IN LIFE POLICY FOR 
WAIVER OF PREMIUMS ARE UNENFORCEABLE. 

Where first and principal clause in provision in life insurance policy pro- 
viding for waiver of premiums in certain cases is repugnant to subsequent limi- 
tations, first and principal clause is controlling, and subsequent limitations are 
void and unenforceable. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

6. INSURANCE—INSURED RATHER THAN INSURER IS ENTITLED TO 
BENEFIT OF INFERENCES AND INTENDMENTS TO BE DRAWN 
FROM AMBIGUOUS POLICY. 


In construing insurance policy, insured rather than insurer is entitled to 
benefit of inferences and intendments which reasonably may be drawn from 
dubious and uncertain language of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—SUBSEQUENT PARAGRAPH. IN DISABILITY PROVI- 
SION IN LIFE POLICY WAIVING PREMIUMS HELD NOT LIMITA- 
TION ON PRECEDING PARAGRAPH PROVIDING FOR WAIVER OF 
FUTURE PREMIUMS UPON INSURED BECOME TOTALLY AND 
PERMANENTLY DISABLED. 

Paragraph of disability provision in life policy that future premiums will 
be waived if insured becomes totally and permanently disabled held not controlled 
by subsequent paragraph in same provision that, upon receipt of proof of total 
and permanent disability of sixty days previous duration, insurer will waive 
payment of premium as it thereafter becomes due, since effect of latter pro- 
vision is that filing of proof after sixty days of disability shall be accepted 
as sufficient basis for waiver of premiums subsequently becoming due without 
necessity of additional proof unless required under other provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


8. INSURANCE—NOTICE OF DISABILITY WITHIN REASONABLi: 
TIME IS SUFFICIENT UNDER LIFE POLICY CONTAINING NO PRO- 
VISION FOR NOTICE OF DISABILITY WORKING WAIVER OF PRE- 
MIUM PAYMENT TERMINATING IN DEATH WITHIN SIXTY DAYS. 
Where life insurance policy contains no provision for notice to insurer of 
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disability, relied upon to work waiver of premium payment, terminating in in- 

sured’s death within sixty days, notice within reasonable time is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

9. INSURANCE—"FUTURE PREMIUMS” WAIVED UNDER LIFE POLICY 
UPON INSURED’S TOTAL AND PERMANENT DISABILITY INCLUDE 
ALL PREMIUMS PAYABLE IN FUTURE. 

Under life insurance policy providing for waiver of future premiums if 
insured becomes totally and permanently disabled, future premiums include all 
premiums payable in future, that is, which insurer would otherwise be entitled 
to demand after commencement of total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

10. INSURANCE—TOTAL AND PERMANENT DISABILITY OF INSURED 
COMMENCING DURING GRACE PERIOD FOR PAYMENT HELD 
TO OPERATE AS WAIVER OF PREMIUM UNDER LIFE POLICY. 
Where total and permanent disability of insured commences during thirty 

days grace period for payment of premium on hie insurance policy, following 

anniversary date which is due date of annual premium, disability held to operate 

/as waiver of premium already due but not in default until after expiration of 

grace period under life policy containing waiver of future premiums if insured 

becomes totally and permanently disabled, since meaning intended to be con- 
veyed was that insured would not be required to pay any additional premium 
after commencement of total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

ll. INSURANCE—INSURED’S ACCEPTANCE OF AGREEMENT EXTEND- 
ING TIME FOR PAYING PREMIUM BEYOND GRACE PERIOD HELD 
NOT WAIVER OF RIGHTS UNDER LIFE POLICY. 

Where insured accepted agreement extending time for payment of premium 
to period beyond usual period of grace, insured held not to have waived any 
of rights and privileges secured by original contract of life insurance, and origi- 
nal contract remained in full force and effect during extension period. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

12. INSURANCE—IF INSURED DIES DURING GRACE PERIOD FOR 
PAYMENT OF PREMIUM UNDER LIFE POLICY, IN SUR RER MAY 
DEDUCT PREMIUM FROM AMOUNT PAYABLE THEREUNDER 
(Acts 1907, c. 457, § 2). 

Where insured under life policy dics during grace period of thirty days pro- 
vided for in original policy for payment of premium, insurer under Acts 1907, 
c. 457, § 2, may deduct premium covered by extension from amount payable 
under policy 

(For other cases, see Insurance, Dec. Dig. § 523.) 

13. INSURANCE—PREMIUM ON LIFE POLICY PAYABLE UNDER EX- 
TENSION AGREEMENT AFTER EXPIRATION OF USUAL GRACE 
PERIOD HELD “FUTURE PREMIUM” WAIVED UNDER DISABIL- 
ITY PROVISION. 

Where insured and insurer under life policy after expiration of usual thirty- 
day grace period entered into agreement extending time for payment of pre- 
mium, premium payable on or before expiration of extension agreement held 
future premium within provision for waiver of future premium if insured be- 
comes totally and permanently disabled. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

14. INSURANCE—INSURED CONFINED TO BED WITH PNEUMONIA 
WHEN PREMIUM BECAME PAYABLE, RESULTING IN DEATH, 
HELD PERMANENTLY DISABLED WITHIN PROVISION FOR 
WAIVER OF FUTURE PREMIUM; “PERMANENT.” 

Where insured, before expiration or extension agreement for payment ot 
premiums under life policy, was taken ill with pneumonia, confining him to bed 
in hospital thereby totally incapacitating him from work, insured’s death without 
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recovering from illness field to determine that he was permanently incapacitated, 
and therefore within provision for waiver of future premium if insured becomes 
totally and permanently disabled, since word “permanent” is used in policy as 
relative term with reference to duration of life of insured. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

15. INSURANCE—DISABILITY OF INSURED WITHIN LIFE POLICY IS 

NO LESS “PERMANENT” BECAUSE RESULTING IN DEATH WITH- 

IN SHORT TIME 

Under provision of life insurance policy providing for waiver of future pre- 
mium if insured becomes totally and permanently disabled, disability is no less 
permanent because resulting in death of insured within short time 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Chancery Court, Shelby County; D. W. DeHaven, Judge. 

Suit by the Bank of Commerce & Trust Company, administrator of the estate 
of Murrell Parker Cowling, deceased, against the Northwestern National Life 
Insurance Company. Decree for complainant, and defendant appeals. 

Affirmed. 

Sivley, Evans & McCadden, of Memphis, for plaintiff in error. 

Metcalf, Metcalf & Apperson, of Memphis, for defendant in error. 

Swiccart, J. 

This 1s an action by the administrator of the estate of Murrell Parker Cowl- 
ing, deceased, to recover the face value of a contract of life insurance. From a 
decree awarding a recovery to the complainant, the insurance company has ap- 
pealed. 

The contract of insurance was issued September 20, 1926, premium for one 
year having been paid at the date of issuance. The defense interposed is that 
the policy lapsed for nonpayment of the second annual premium, due September 
20, 1927. The death of the insured occurred on January 25, 1928 

Prior to default in the premium, the insurance company executed and delivered 
to the insured an agreement for the extension of the time for its payment, which 
expired by its own limitations on December 20, 1927. Before the expiration of 
the first extension agreement another agreement was executed and delivered, 
whereby the insurance company agreed to accept payment of the premium for the 
second year on or before January 20, 1928, referred to in the agreement as the “ex- 
tension date.” The agreement contained the stipulated condition: 

“If the premium is not paid on or before the extension date, all rights under 
said policy shall be the same as if the extension had not been granted and the 
policy will automatically terminate as of the premium due date.” 

[1] Unless payment of the premium was waived, the stipulated condition for 
the automatic termination of the policy upon the failure to receive the premium 
on or before the “extension date” is valid and enforceable. Ressler v. Fidelity 
Mutual Life Ins. Co., 110 Tenn. 411, 75 S. W. 735, 736. 

In the case just cited it was held that “questions of waiver out of the way,” 
a forfeiture for nonpayment contained in a premium note will be as strictly en- 
forced as a similar forfeiture contained in the policy itself. In decreeing an en- 
forcement of the forfeiture in that case, the court expressly referred to the fact 
that there had been no waiver of the premium for which the note was executed. 

[2] The chancellor in the cause at bar sustained the contention of the admin- 
istrator that the premium payment, for which the extension was granted by the 
insurance company, was waived under the terms of the original policy. It seems 
to us to follow logically that if the payment was waived, the provision for for- 
feiture hased upon nonpayment was also waived and is unenforceable. 

[3] The stipulated facts are that the insured, a resident of Memphis, was 
taken ill with pneumonia on January 16, 1928, while in the state of Mississippi; 
that he was confined to his bed on that day, where he remained until the morning 
of January 20th, on which day, under the advice of his physician, he was carried 
im an automobile to Memphis, in order that he might there be placed in a hospita’. 
Upon his arrival in Memphis, about 3 p. m., he immediately went to his bed and 
was attended by a physician at 4 p. m. His condition was then serious, and doubt 
was expressed by his physician whether he would survive the night. He con- 
tinued in this condition until the morning of January 25, 1928, when he died. 
These facts support and sustain the finding of the chancellor that the insured 
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was totally disabled from January 16th, four days before the “extension date” for 
the payment of the premium, and continued so disabled until his death, which was 
five days after the “extension date.” 

It is contended for the administrator that, under these facts, the insured was 
“totally and permanently disabled” at and before the agreed time for the pay- 
ment of his premium; and that payment of the premium was waived under pro- 
visions of the policy which we here quote: 

“If the Insured shall become totally and permanently disabled before the an- 
niversary of this policy nearest age sixty and while it is in full force and effect, 
the Company will waive the payment of future premiums and will also pay to 
the Insured a monthly income of one per cent of the face amount of the policy, 
without reducing the guaranteed values or the amount payable at death or ma- 
turity, in accordance with the following provisions: 

“a. Proof. The Insured shall furnish due proof to the Company at its 
Home Office that he has become totally and permanently disabled by bodily injury 
or disease, so that he is, and will be thereby permanently, continuously and wholly 
prevented from performing any work for compensation, gain or profit, or from 
following any gainful occupation, and that such disability has then existed for not 
less than sixty days. 

“bp. Payments. Upon receipt of such proof, the Company will waive payment 
of each premium as it thereafter becomes due and will pay to the Insured (or, if 
the Insured is insane, to the Beneficiary instead of to the Insured) a monthly in- 
come of one per cent of the face amount of the policy during such disability until 
the death of the Insured of the maturity of the policy as an endowment, the first 
such monthly payment being due upon receipt of such proof. Such income pay- 
ments shall not reduce the amount payable in any settlement under the policy 
and the guaranteed values shall be the same as though the premiums waived had 
been paid when due. The interest of any indebtedness on the policy shall be de- 
ducted from each income payment.” 

It is contended for the insurance company that the above-quoted provisions of 
the policy provide for the waiver of a premium payment only when the disability 
commences prior to the anniversary date of the policy on which the premium 
first becomes due and payable; that the waiver cannot be demanded by the insured 
until after proof of disability has been furnished to the company at its home office; 
and that such proof cannot be furnished until the disability has existed for as 
much as sixty days. In other words, it is the contention of the insurance com- 
pany that a premium payment first becoming due upon an anniversary date of the 
policy is not waived on account of the total and permanent disability of the insured 
unless the disability shall have been in existence as much as sixty days prior to 
such anniversary date, and unless proof of the fact shall have been furnished the 
company. 

The quoted provisions are not incorporated in the contract of insurance but 
are attached thereto and made a part of the contract, a stipulated portion of the 
premium being assigned thereto. 

[4] The first paragraph of the disability provisions expresses the object and 
purpose of the supplementary contract of insurance, and obligates the company 
to “waive the payment of future premiums” upon the insured becoming totally 
and permanently disabled. The subsequent paragraphs of the quoted provisions 
are expressly made subordinate to the first or contracting clause. If they must 
be construed as postponing the contractual obligation to waive premiums until 
sixty days after the commencement of total and permanent disability, they are 
manifestly repugnant to the principal cause which contains no such limitation. 
This being true, it would clearly be the duty of the court to hold that the first 
and principal clause is controlling, and that the subsequent limitations, being 
repugnant thereto, are void and unenforceable. Bean v. A&tna Life Ins. Co., 111 


Tenn. 186, 78 S. W. 104; Laurenzi v. Atlas Ins. Co., 131 Tenn. 645, 660, 661 
176 S. W. 1022. 


[5-7] It is, however, the well-accepted rule that all the provisions of a con- 
tract should be construed as in harmony with each other, if such construction 
can be reasonably made, so as to avoid repugnancy between the several provisions 
of a single contract. Laurenzi v. Atlas Ins. Co., supra. Can the provision of 
the first paragraph, that future premiums will be waived if the insured become 
totally and permanently disabled, be harmonized with the provision of the third 
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paragraph that, upon the receipt of proof of total and permanent disability 
of sixty days previous duration, “the company will waive payment of each premium 
as it thereafter becomes due?” 

The first paragraph of the quoted disability provision does not state the time 
of commencement nor the duration of the monthly benefit payments. It provides 
that the company “will also pay to the Insured a monthly income * * * in accord- 
ance with the following provisions.” Then follow the provisions of the second 
and third paragraphs with regard to proof of disability of sixty days’ duration, 
upon the receipt of which the first monthly payment is due, to be continued during 
disability, until the death of the insured or until the maturity of the policy as 
an endowment. And it is provided that “upon receipt of such proof the Com- 
pany will waive payment of each premium as it therefore becomes due.” 

In so far as the waiver of premiums is concerned, we think the effect of 
these provisions is only that the filing of proof after sixty days of disability shall 
be accepted by the company as a sufficient basis for the waiver of premiums 
subsequently becoming due, without the necessity of any additional action or 
proof on the part of the insured, unless proof of the continuance of the disability 
is required by the company, under other provisions of the policy which give it 
the right to demand such proof at yearly intervals. 

The provisions of the second and third paragraphs are wholly inapplicable 
to the case of a policyholder who dies within the sixty-day period, after becom- 
ing disabled; and since they do not expressly undertake to exclude from the 
waiver premiums payable after disability begins but before proof is filed, it 
would do violence to reason and well settled rules of construction to give them 
that effect by inference and imputation. The policyholder, rather than the 
insurer, is entitled to the benefit of inferences and intendments which reasonably 
may be drawn from dubious and uncertain language of an insurance contract. 
Pacific Mut. Life Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S. W. 204, 112 Am. 
St. Rep. 862; Laue v. Grand Fraternity, 132 Tenn. 235, 177 S. W. 941, L. R. A. 
1915F, 1056, Ann. Cas. 1917A, 376. 

So we hold that the provisions that premiums subsequently becoming due 
will be waived upon the filing of proof of disability of sixty days duration do 
not limit or destroy the previous provision of the contract that, upon the insured 
becoming totally and permanently disabled, future premiums will be waived. 

[8] It follows that the policy contains no provision for notice to the insur- 
ance company of disability relied upon to work a waiver of a premium payment, 
which terminates in the death of the insured within sixty days. In such case 
notice within a reasonable time is sufficient; and is all that can be required of 
the insured or of the beneficiary of the insurance. Minnesota Mutual Life 
Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977; Missouri State Life Insurance 
Co. v. Le Fevre (Tex. Civ. App.) 10 S. W. (2d) 267; Metropolitan Life Ins. Co. 
v. Carroll, 209 Ky. 522, 273 S. W. 54: Southern Life Ins. Co. v. Hazard, 148 
Ky. 465, 146 S. W. 1107; Merchants’ Life Ins. Co. v. Clark (Tex. Civ. App.) 
256 S. W. 969; American National Life Ins. Co. v. Rardin, 74 Okl. 146, 177 P. 
601; Marti v. Midwest Life Ins. Co., 108 Neb. 845, 189 N. W. 388, 20 A. L. R 
1507. 

The cases of Walters v. Life Ins. Co., 159 Tenn. 541, S. W.(2d) 1038, 
1039, and Wolfe v. Mutual Life Ins. Co., 3 Tenn. App. io, are not authority 
in the cause at bar. In each of those cases, the only provision of the insurance 
contract for the waiver of premiums during disability was expressly made depend- 
ent upon the condition precedent that proof of disability should be furnished 
the company. In Walters v. Life Insurance Co., the contract was that the com- 
pany would itself pay the premiums, “which shall become payable after the 
accrual and proof of said disability ;” and in the Wolfe Case it was expressly 
stipulated in the contract that the premiums waived would be those ‘ ‘commencing 
with the first premium due after approval of due proof of such disability.” No 
such contract as the one in the cause at bar was before the court in either of 
the cited cases. 


[9] The provision of the contracting clause with reference to the waiver 
of premiums is that “the Company will waive the payment of future premiums.” 
“Future premiums” include, in our opinion, all premiums which are to be paid 
in the future; that is, all premiums which the company would otherwise be 
entitled to demand after the commencement of the total and permanent disability 
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of the insured. The plain and obvious import of the language of the contract 
to the insured would be that, if he should become totally and permanently dis- 
abled while the contract is in full force and effect, he will not thereafter be 
required to pay any sum as premiums in order to prevent his contract from 
lapsing. 

[10] Holding to this view, it seems obvious to us that if the disability of 
the insured should commence during the thirty days’ grace period, following the 
anniversary date of the policy, which is the “due date” of the annual premium, 
the disability would operate as a waiver of the premium already due but not 
in default until the expiration of the grace period. We, therefore, concur in 
the opinion of the United States Circuit Court of Appeals for the Eighth Circuit 
in the case of Minnesota Mutual Life Ins. Co. v. Marshall, 29 F.(2d) 977, 978. 
In that case, the suit was upon a contract of insurance which provided that if 
the insured should become totally and permanently disabled the company would 
“waive the payment of premiums thereafter becoming due.” This disability 
of the insured commenced during the grace period, and it was contended for the 
insurance company that the premium for which payment could be made during 
the grace period had become due prior to the commencement of the disability, 
and therefore was not waived. In overruling the contention of the insurance 
company, the Court of Appeals said: 

“If the insured had died during the grace period of his policy, without the 
payment of the premium which fell due October 14th, no question would be raised 
as to the right of his beneficiary to recover. Why should a different rule be 
applied when a disability during the grace period is sustained which renders 
him totally and permanently disabled? To give the insured the full benefit of 
his policy, and carry out the intention which was doubtless in the minds of 
the contracting parties when the policy was written, his policy should not be 
allowed to forfeit where his disability occurs during the grace period of his 
policy and continues until his death. Any other construction would he a harsh 
one and deprive him of a right for which he had paid the insurance company, 
and which he could only enjoy by employing in advance some agent to protect 
for him. Why so construe this disability clause in insurance policies as to make 
it worthless in many cases? Death henefits are good for thirteen months, and 
are fixed as of the date of death. Why should not the disability benefits be 
good for the same length of time, and begin as of the date of the disability? 
This is not an unreasonable and strained construction, and would he more in 
keeping, perhaps, with the representations made at the time of writing the insur- 
ance policy. The same measure of protection should be extended to the insured 


during the thirteenth month that he admittedly has during the other twelve 
months.” 


The language of the contract in the case at bar is more favorable to the 
contentions of the administrator than in the case of Minnesota Mutual Insurance 
Co. vy. Marshall. An insurance company could with better reason insist that the 
premium involved in the Marshall Case was not one “thereafter becoming due,” 
than it could insist that a premium which the insured was entitled to pay after 
the commencement of his disability was not included within the phrase ‘future 
premiums.” But, in either case, we think the meaning conveyed is that the insured 
would not be required to pay any additional premium after the commencement 
of his permanent and total disability. 

The effect of the two “extension agreements,” requested by the insured and 
executed by the insurance company, was, in a sense, to extend the grace period, 
or the period during which insured was entitled to have the company accept 
the second annual premium, and thereby to continue the contract in full force 
and effect until January 20, 1928. The agreements were not accepted as notes, 
in liquidation of the annual premium, but expressly provided that the sum to 
be paid on or before January 20, 1928, was the “annual premium ;” and the for- 
feiture clause made the right to forfeiture depend upon the nonpayment “of the 
premium,” on or before the extension date. 


Although this premium was pavable under the original contract of insurance 
on September 20, 1927, the date for its payment had been changed by supple- 
mental contract, and, in consideration of the execution of the agreement, together 
with the payment of interest on the premium for the period of the extension 
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granted, the insurance company contracted that this premium should not be in 
default until the “extension date’ agreed upon. 

[1l, 12] By the acceptance of the “extension agreement” the insured did not 
waive any of the rights and privileges secured to him by the original contract of 
insurance, and the original contract remained in full force and effect during the 
extension period. It was stipulated in the agreement that if the insured should 
die during the extension period the premium covered by the extension should 
be deducted from the amount payable under the policy. This would have been 
a proper deduction if the insured had died during the grace period provided by 
the original contract. Acts 1907, c. 457, § 2 

[13] We are unable to appreciate the force of any argument which would 
deny that the premium, payable under the extension agreement on January 20, 
1928, was a “future premium” with reference to the inception of the insured’s 
disability which occurred on January 16, 1928. It was a payment which was 
required to be made thereafter, and which could be made thereafter, in order 
to continue the contract of insurance in full force and effect. It was, therefore, 
a premium which was waived by the terms of the original contract if the disability 
was a total and permanent disability within the application of the disability 
provisions. 

It cannot be denied that the insured was totally disall m January 16, 
1928, until the date of his death. The learned ch 1 and relied upon 
Minnesota Mutual Life Ins. Co. v. Marshail ( \ (2d) 977, and a 
note in 40 A. L. R. 1386, in support of his holding that ihe disahil as rmanent 
because it continued until the death of the 

We are impressed with the clear accu tatement of the annotator, 
introducing the note cited by the chancello i ‘ 380: 

‘The word ‘permanent’ would seem ' lerivation to connote the idea 
of staying or remaining to the end, or of lasting. And to the ordinary mind 
‘permanent disability’ would generally convey the idea of a disability lasting 
until death, in distinction from a disability from which the victim recovers after 
a time.” 

The annotation deals with cases holding that a disability from which a 
recovery is made may be a permanent disability within the term as used in insur- 
nee contracts. The annotator was expressing his own conception that the term 
conveys the idea “of a disability lasting until death.” 

[14, 15] At the time the premium in question was payable, under the terms 

the extension agreement, it was perhaps uncertain whether the insured’s dis- 
ability would prove permanent. The event determined its permanency, in so far 
as the insured was concerned. Missouri, etc., Ins. Co. v. Le Fevre (Tex. Civ. 
\pp.) 10 S. W.(2d) 267. And it must he conceded that the word “permanent” 
is used in the policy as a relative term, with reference to the duration of the life 
of the insured. We think the disability was no less permanent because it resulted 
in the death of the insured within a short time. Minnesota Mutual Life Ins. 
Co. v. Marshall, supra; Missouri, etc., Ins. Co. v. Le Fevre, supra; Metropolitan 
Lite Ins. Co. vy. Carroll, 209 Ky. 522, 273 S. W. 54; Merchants’ Life Ins. Co. 
Clark (Tex. Civ. App.) 256 S. W. 969. 

We conclude, therefore, that the unpaid premium was payable under the 
mtract between the parties on or before January 20, 1928, and was not in default 
until that date; that by the terms of the contract payment of this premium was 
watved by the insurance company gn account of the disability of the insured, 
and that the contract of insurance was, therefore, in full force and effect at the 
ume of the death of the insured. 

The decree of the chancellor is accordingly affirmed. 


SOVEREIGN CAMP, W. O. W., v. COUSINS. No. 7453. 
Court of Civil Appeals of Texas. Austin. Feb. 15, 1930. 

Rehearing Denied March 14, 1930. 

26 Southwestern Reporter (2d) 453. 
INSURANCE—RIGHT OF HOLDER OF FRATERNAL CERTIFICATE TO 
OLD AGE BENEFITS HELD NOT “VESTED” ON HIS ATTAINING 
AGE OF 70, UNDER PROVISIONS OF CERTIFICATE; “VESTED 
RIGHT.” 


Where rights of holder of certificate issued by fraternal organization to old 
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age benefit was contingent upon holder’s attaining age of 70, and being totally 
and permanently disabled, continuing each year, and upon his being member in 
good standing, holder’s right to old age benefits did not become vested at time 
he became 70 years of age, since a “vested” right is present or future right to 
do or possess certain things not dependent on a contingency. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


2. INSURANCE—NECESSITY FOR SCHEDULE RATES ADOPTED BY 
FRATERNAL INSURANCE ORGANIZATION DETERMINES REA- 
SONABLENESS OF RATES. 

In determining question as to reasonableness of schedule rates of fraternal 
insurance organization, proper test is whether or not necessity existed for rates 
adopted, and amount of rates alone should not be considered. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


3. INSURANCE—INCREASED RATES OF FRATERNAL INSURANCE 
ORGANIZATION WOULD BE PRESUMED TO BE REASONABLE UN- 
LESS NO NECESSITY EXISTED FOR INCREASE IN RATES. 

In cases involving reasonableness of schedule rates of fraternal insurance 
organization, rates would be presumed to be reasonable unless it be shown no 
necessity existed for increase in rates. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

5. INSURANCE—BY-LAWS OF FRATERNAL INSURANCE ASSOCIATION 
HELD NOT TO REQUIRE THAT RATES THEN IN FORCE SHOULD 
THEREAFTER REMAIN SAME. 

Where by-laws of fraternal insurance association after authorizing payment 
of old age benefit and manner thereof, recited: “Provided said member’s assess- 
ment rate and all dues provided by the by-laws of the Order shall remain and 
shall be paid as before provided,” such provision held not to mean that rates then 
in force should thereafter remain same. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


6. INSURANCE—FRATERNAL INSURANCE ASSOCIATION HELD NOT 
ESTOPPED FROM DENYING LIABILITY FOR NONPAYMENT OF 
INCREASED RATES, NOTWITHSTANDING CLERK OF LOCAL 
CHAPTER HAD ACCEPTED OLD RATES FROM HOLDER .OF CER- 
TIFICATE. 

Where fraternal insurance association had increased its rates, that holder of 
beneficiary certificate paid to clerk of local chapter amount due under old rate 
held not to estop association from denying liability, as clerk had no authority 
under laws of association, to waive any conditions under which certificate was 
issued. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 

7. INSURANCE—HOLDER OF CERTIFICATE IN FRATERNAL INSUR- 
ANCE ASSOCIATION FORFEITED OLD AGE BENEFIT BY REFUS- 
ING TO PAY INCREASED RATES. 

Where holder of certificate of fraternal beneficial association refused to pay 
increased rates but paid to clerk of local chapter old rate, certificate holder held 
to have forefeited all rights to old age benefits. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from District Court, Travis County; George Calhoun, Judge. 

Action by R. H. Cousins against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Asney, C. J. 

This suit was instituted in the district court of Travis county by appellee, R. 
H. Cousins, against appellant, to recover the sum of $2,400, with interest, the 
amount alleged to be due under the old age benefit provisions of a c rtain 
beneficiary certificate issued to him by appellant and by reason of the provisions 
of the constitution and by-laws of appellant, and also to recover the sum of 
$70.75 being the amount of dues wrongfully paid by appellee and paid under 
protest. No jury being demanded in the district court all matters were submitted 








Life} Sovereign Camp W. O. W. v. Cousins 325 


the court, and the court rendered judgment in favor of the plaintiff, R. H. 
Cousins, against the defendant in the sum of $3,269.20, being said sum of $2,400 
with interest thereon, and from which judgment this appeal has been prosecuted. 

It appears from the undisputed evidence that on May 21, 1891, the appellee 
became a member of the appellant, and that a beneficiary certificate was issued 
to him by the terms of which his life was insured in the sum of $3,000, and ap- 
pellee’s wife was named in said certificate as the beneficiary thereof in the event 
of the death of said R. H. Cousins. Neither the original certificate nor a copy 
thercof was introduced in evidence in the court below, although it is admitted that 
said original certificate did not contain the old age benefit clause upon which 
this suit is based; it being further admitted that the constitution and by-laws 
of said organization made no provision for said old age benefit at that time. At 
the time appellee became a member of such organization, his assessment per 
month as premium for such insurance was the sum of $1.65. During the year 
1899, said organization amended its constitution and by-laws and incorporated 
therein, among other provisions, the following: 

“Sec. 53B. When any member of this Order in good standing shall have 
reached the age of seventy years, and shall have become totally, permanently, 
physically disabled, by reason of old age, on application therefor and satisfactory 
proof thereof being furnished to the Sovereign Commander and Sovereign Fin- 
ance Committee, there shall be paid to said member, from the beneficiary fund, 
an amount equal to ten per cent. of that which would be due under the provisions 
of his certificate if he were dead, and at the end of each year thereafter, during his 
lifetime a like amount shall be paid to him, for nine consecutive years.” 

In 1915 further amendments were made and said section 53B was left in 
effect in substantially the same wording and designated as section 54a, and the 
following amendment seems to have been made, viz: 

“Sec. 54b. The payment of any installment or installments of a certificate by 
the Sovereign Camp to the owner of said certificate does not bind the Sovereign 
Camp for further payments unless it can be shown that the insured is still totally 
and permanently disabled, and has remained in good standing in the Organization 
by the payment of all assessments and dues as in these laws provided.” 


Section 110a provides for the manner of payment of all dues and assessments, 
and further provides as follows: 


“(b) Any member failing to pay the same on or before the first day of the 


month following, shall stand suspended and his certificate shall be void during 
such suspension.” 


Said constitution and by-laws were further amended during the following 
years, but the provisions with reference to the old age benefit seems to have been 
unchanged except as to benefits not involved in this case. On November 24, 1917, 
R. H. Cousins became seventy years of age, at which time, by reason of various 
amendments to said laws, his assessment rate had reached the sum of $3.25 and 
at which time he was totally, permanently, physically disabled by reason of oid 
age. On August 10, 1918, the beneficiary under said original certificate having 
died, and R. H. Cousins having made application for a change of the beneficiary, 
a new beneficiary certificate No. 357 was issued by said organization in lieu of and 
carrying all the rights under the certificate issued May 21, 1891. This certificate, 
No. 357, expressly provided for the payment of old age benefits in accordance with 
the laws of said organization and also expressly provided that said benefits would 
be paid if the same conditions of disability exist each year, and the insured con- 
tinued to maintain himself in good standing in the society by the payment of all 
assessments and dues. By reason of the conditions on the back of said certificate, 
which conditions were made a part of the certificate, it was agreed that, as con- 
sideration for the issuance of said certificate, the holder thereeof bound himself 
to pay all assessments and dues that are required of him during the time he 
shall remain a member of the society, and to make such payments at such time, 
in such manner, and in such amount as is required by the constitution and laws 
of the society now in force or which hereafter may be adopted. In September 
1918, R. H. Cousins made application for the payment of $300 under the terms 
of said old age benefit, and upon proper proof was paid said sum of $300; and 
also in October, 1919, made a similar application, and upon proper proof was 
paid the sum of $300, which sums were indorsed upon the back of said certifi- 
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cate, and the benefits thereunder were reduced to $2,400. During the year 1919, 
the by-laws of said organization were amended so that the total rate of all cer- 
tificate holders of the class of R. H. Cousins would be the sum of $20.29 per 
month, which amendment became effective on December 31, 1919. The said 
R. H. Cousins thereafter refused to pay said increased rate, but continued to 
pay at the rate of $3.25 per month up until the filing of his suit, and refused to 
allow said organization to charge the difference in said rates as a lien against 
his said certificate. On November 24, 1927, R. H. Cousins attained the age 
of 80 years, and continued to pay the sum of $3.25 per month to the clerk oi 
the local chapter of said organization, which sum was paid under protest on 
the part of said Cousins and was accepted by said clerk until the institution of 
this suit. 

By trial amendment in the district court, the plaintiff prayed for judgment for 
the balance of $2,400 due on his said certificate, with legal interest thereon, and 
also for a refund of the sum of $3.25 per month for each month he had paid 
after reaching the age of 80 years. The defendant, Woodmen of the World, 
answered, pleading in bar of such recovery its constitution and by-laws, the 
provisions of said certificate, and the forfeiture by plaintiff of all rights to said 
old age benefit by reason of nonpayment of dues and assessments. By supplemental 
petition plaintiff pleaded that upon attaining the age of 70 years his right to said 
old age benefit became vested, and that said organization was without power to 
require a higher rate of him after that time, and, further, that the rates required 
were excessive, unreasonable, and confiscatory, and therefore void. 


Upon a hearing thereof, the court below rendered judgment in favor of the 
plaintiff for the balance of $2,400 due by reason of said old age benefit, together 
with legal interest thereon, and, upon request, the court filed his findings of fact 
and conclusions of law. Each finding of fact and conclusion of law is assigned 
as error by the appellant. After a careful consideration of all assignments, we 
are of the opinion that this case may be disposed of under the appellant’s eighth 
assignment of error which complains of the court’s action in its first conclusion 
of law, which conclusion is as follows: 


“1. That when plaintiff attained the age of seventy years on November 24, 
1917; being in good standing in defendant’s association and having complied with 
all the by-laws in force at that time, his rishts became fixed and vested and he 
became entitled under his policy to the old age benefits provided in his Beneficiary 
Certificate and the by-laws of defendant, and that thereafter the defendant was 
powerless by any subsequently enacted by-law to abrogate such vested rights 
or increase the rates or lay any additional burdens or conditions upon plaintiff.” 

[1] If appellee’s rights had become vested upon his attaining the age of 70 
years, this: conclusion would be correct, but, in our opinion, such rights did not 
become vested. A vested right is a present or future right to do or possess certain 
things not dependent upon a contingency. The original certificate not providing 
for the old age benefits and the constitution and by-laws then in force not pro- 
viding for same, the appellee must necessarily rely upon his certificate No. 357 
and the laws enacted after 1891 for any benefits he may have. The said cer- 
tificate, No. 357, expressly provides that in order for the insured to secure the 
old age benefits his disalility must remain each year, and he must continue to 
maintain himself in good standing in the society by the payment of all dues and 
assessments. On the back of said certificate there is a provision that the holder 
of the same shall pay all dues and assessments that are required of him during 
the time he shall remain a member of the society, and that he shall make such 
payments at such time, in such manner, and in such amount as is required by the 
constitution and laws of the society then in force or which may thereafter be 
adopted. This provision is made a part of the contract and is recited to be a part 
of the consideration therefor. The laws of said organization adopted in 1899 
authorizing a provision for the old age benefit also required that the holder of 
a certificate should be in good standing and be permanently physically disabled 
by reason of old age, in order that he might secure the old age benefits there- 
under. The by-laws thereafter passed merely made more definite and certain 
the provisions as to said old age benefits, and provided more specifically the pen- 
alty in the event the holder of a certificate failed to pay such dues and assess- 
ments. Hence, it is plain to be seen that the right of appellee to the old age bene- 
fits was contingent, first, upon his attaining thee age of 70 years and being totally 





Life| Sovereign Camp W. © W. v. Cousins 327 


permanently disabled by reason of old age, and this disability continuing each 
year: and, secondly, upon his being a member in good standing. He could be 
entitled to the payment of $300 upon his attaining the age of 70 years, and at 
the age of 71 not be entitled to another payment. The same conditions must 
exist each year under the terms of his policy and said by-laws. These conditions 
were not only agreed to by the appellee by contract, but were also further recog- 
nized by appellee by virtue of the applications he filed for said benefits. The 
evidence is that appellee made proof of his disability and good standing in 1918, 
and at that time made application for the payment of $300. Like proof and an 
application were made in 1919, thereby showing that he understood the payment 
for each year was separate and dependent upon the foregoing conditions. We, 
therefore, conclude that appellee’s right to said benefits did not become vested 
at the time he became 70 years of age, neither did they become vested at any 
time thereafter. 

[2-4] Said contract and by-laws providing for a forfeiture of all rights under 
said policy in the event of failure to pay all dues and assessments, the said R. H. 
Cousins would have no further rights to said old age benefits unless the increase 
in the rates required of him was unreasonable and confiscatory. In determining 
the question as to the reasonableness of a schedule of rates of an organization 
such as the Woodmen of the World and like organizations, it would seem that 
the proper test is whether or not a necessity existed for the rates adopted, and 
the amount of the rates alone should not be considered. Supreme Lodge; Knights 
of Pythias v. Mims, 241 U. S. 574, 36 S. Ct. 702. 60 I. Ed. 1179, L. R. A. 1916F, 
919: Fowler et al. v. Sovereign Camp of Woodmen of World, 106 Neb. 192, 183 N. 
W. 550. Under these authorities and numerous others, the rates complained of 
in the case at bar would be presumed to be reasonable unless it was shown_that 
no necessity existed for the increase in said rates. No evidence was offered 
upon this question, the only evidence being ‘the amount of the increase, which, 
under the above holdings, cannot determine the question. In the Fowler Case, 
above referred to, the 1919 schedule of rates of the Woodmen of the World, 
being the particular rates complained of in this cause of action, was upheld by the 
Supreme Court of Nebraska. In the Fowler Case, the court held that a necessity 
was shown to have existed for the increase in the rates, and the full schedule of 
rates was held to be valid. In our opinion, the courts of a xas, as well as those 
of other states, are bound by the decision in the Fowler Case. It has been held 
by the Supreme Court of thee United States that the rights of members of a 
corporation of a fraternal and beneficiary character have their source in the con 
stitution and by-laws of the corporation, and can only be determined by resort 
thereto, and such constitution and by-laws must necessarily be construed by the law 
of the state of its incorporation. Supreme Council of Royal Arcanum y. Green, 
237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. The appellant 
organization being a fraternal and Nebraska being the state of its organization 
and incorporation, we are necessarily bound by the decisions of the courts of that 
State. 

[5] It is the contention of the appellee that section 53B of the 1899 laws of 
said organization provides that the assessment rate and dues then in force should 
thereafter remain in force, and, therefore, it could not raise its rates and dues. 
We find nothing in said laws which could be construed to have this meaning. 
\fter authorizing the payment of an old age benefit, and the manner thereof, said 
by-law recites as follows: “provided said member's assessment rate and all dues 
provided by the by-laws of the Order shall remain and shall be paid as before 
provided.” We find no pleading to sustain this contention, and do not construe 
said provision to mean that the rates then in force should thereafter remain the 
same. Such a construction would destroy the purpose of the organization. 

[6] The appellee further contends that the appellant is estopped from denying 
liability by reason of its acceptance of the sum of $3.25 per month after appellee 
attained the age of 70 years. We see no merit in this contention. This amount 
was paid to the clerk of the local chapter after the 1919 laws were passed, and 
there is no evidence which would tend to show that the appellant agreed to or 
ratified the payment of such an amount. On the contrary, it is admitted that 
when appellee made application in 1920 for the benefit, said organization refused 
payment of the same on the grounds that appellee had not paid the increased rate. 
He was offered a cash settlement on his policy, which he refused. His testimony 
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shows plainly that he contended for the $3.25 rate, and the society demanded 
the increased rate. The clerk had no authority under the laws of said organiza- 
tion to waive any of the conditions upon which the certificate was issued. 

[7] We, therefore, conclude that under the terms of the said certificate No. 
357, and the laws of said organization, the appellee forfeited all rights to said 
old age benefits when he refused to comply with the requirements of the 1919 
laws of said organization and refused to pay the rate demanded of him. 

The appellee having paid the sum of $70.75 under protest to protect what he 
believed his rights to be under said certificate, the same should be refunded to 
him. He has proper pleadings for this recovery, arid it should have been awarded. 

For the reasons stated, the judgment of the trial court is reversed, and judg- 
ment is here rendered that the appellee take nothing upon the certificate sued 
upon, but that he recover against the appellant the sum of $70.75 paid by him as 
assessments or dues since he became 80 years of age. 

Reversed and rendered, with instructions. 

On Motion for Rehearing. 

Both parties attack in motions for rehearing our findings and judgment in fa- 
vor of appellee for the $70.75 for premiums paid by said appellee after he reached 
the age of 80 years. We find upon reexamination of the record that only in the 
event appellee recovered the full amount of his old age annuities would he be 
entitled to recover such premiums as improperly paid. Having denied him such 
recovery, it follows that he could recover such premiums only upon cancellation of 
his certificate in toto at 80 years of age. Neither he nor the insurer undertook 
to do this. Hence, our judgment in this respect was error. Said motions are 
therefore granted to this extent, and our judgment heretofore entered in favor 
of appellee for said $70.75 is set aside, and judgment rendered that appellee take 
nothing: against appellant by his suit herein. In all other respects our original 
opinion herein is in all things adhered to, and said motion of appellee is in all 
other respects overruled. 

Motion granted in part, and in part overruled. 


FRYE v. PRUDENTIAL INS. CO. OF AMERICA No. 22279. 
Supreme Court of Washington. May 26, 1930. 
288 Pacific Reporter 262. 


1. INSURANCE. . , 

Mailing of policy from insurer’s home office to local office for purpose of 
delivery constitutes “constructive delivery,” made absolute by payment of pre- 
mium. 

(For other cases, see Insurance, Dec. Dig. §136[2], 137[1].) 

2. INSURANCE ; , 3 

In determining the question of delivery of policy, the test is the right ol 
possession as distinguished from actual possession. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. 
Agreement by local insurance agent to call for first premium on fixed date 
held to be within scope of agent's authority. 

The agent was authorized to take applications, deliver policies, and 
collect premiums, and was the same person who took the application of 
the insured in this case and was to deliver the policy upon payment of 
the first premium. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

4. INSURANCE. ; 

Stipulations and conditions in policy must be construed reasonably, to avoid 
forfeiture, if possible, and to advance beneficial purposes of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Failure of authorized agent to collect first premiums through his neglect held 
not to have invalidated constructive delivery of policy to insured. 

_ After telegraphic approval of insured’s application by home office of 

insurance corporation an1 depositing of life insurance policy in mails 

without instructions, add? essed to local office of company, the company’s 
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authorized agent agreed to call for first premium at insured’s place on a 
fixed day, but neglected to do so, although the insured was able and 
willing to pay. The following day, before the arrival of the policy through 
the mails, the insured was accidentally killed. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE. 

Stipulation that policy should not take effect until “received” by insured 

and first premium be paid held not to have prevented constructive delivery. 
The application for a life insurance policy stipulated that, unless 

first premium was paid at time of application, the policy should not take 
effect until “received” by insured and the first premium be paid. The 
premium was to be paid from the date of the policy, antedating the ap- 
proval of application, thus indicating intention that policy become effec- 
tive upon payment of premium after mailing of policy to local office. 

The policy was never “received” by the insured because of his accidental 

death. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Department 2. 

Appeal from Superior Court, King County; Guy C. Alston, Judge. 

Action by Inez G. Frye against the Prudential Insurance Company of Am- 
erica. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

S. A. Keenan, of Seattle, for appellant. 

Bell, McNeil & Bowles, of Seattle, and Gordon D. Eveland, of Everett, for 
respondent. 

Marn, J. 

This action is based upon an insurance policy. The cause was tried to the 
court and a jury. At the conclusion of all the evidence, the plaintiff moved for 
a directed verdict, and the defendant for a nonsuit. The trial court overruled the 
defendant’s motion and sustained the motion of the plaintiff. A directed verdict 
was returned. The defendant moved for judgment notwithstanding the verdict 
and also for a new trial, both of which motions were overruled. Judgment was 
entered upon the verdict, from which the defendant appeals. 

The appellant was an insurance corporation organized under the laws of the 
state of New Jersey, with its principal place of business and home office at 
Newark in that state. It had a local office in the city of Seattle. Otis C. Maloy 
was employed by the local office for the purpose of soliciting insurance, deliver- 
ing policies, and collecting premiums. June 29, 1927, Maloy took the application 
of Russell M. Frye for an insurance policy on his life, naming the respondent, 
Inez G. Frye, his wife, as sole beneficiary. The application and report of the 
medical examiner was received at the home office in Newark, N. J., July 14, 
1927. On the 19th of that month, the application was approved and a telegram 
sent to the Seattle office, which was received on the day following, or the 20th. 
The policy, without instruction, was mailed to the Seattle office on this day. 
When the telegram was received, it was called to the attention of Maloy in 
the regular course of business, and he entered into an arrangement or agree- 
ment with the insured by which Maloy was to call at the insured’s place of 
business on Saturday afternoon, the 23d, and collect the first premium. The 
insured on this day was able, willing, and ready to pay the first premium, and 
had provided himself with the money for that purpose. Maloy did not call 
during that afternoon as he had agreed to do. On the following morning, or 
July 24, Russell M. Frye received an injury in an automobile accident from 
which he died during that day. Two days later the policy was received through 
the mail at the Seattle office and was returned to the home office. 

As above stated, the present action was brought by the beneficiary named 
in the policy to recover thereon. There are no disputed facts upon any material 
matter, and the questions to be determined are those of law. 


[1] The first question is whether the policy had been delivered, and, if 
so, when. The delivery of a policy may be either actual or constructive. If 
a policy is placed in the mail at the home office, addressed to a local office, 
with the intention that it shall be delivered to the insured upon the payment 
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of the premium, the delivery is constructive and becomes absolute when thy 
premium is paid. In Long v. New York Life Ins. Co., 106 Wash. 458, 180 P. 
479, 480, it was said: 

“The respondent claims that there was a delivery of the policy because 
it was placed in the mails to be delivered prior to the death of Mr. Long. There 
can be no doubt that, if there was an intention on the part of the insurance 
company to deliver this policy unconditionally to Mr. Long at the time it was 
placed in the mails, then it might be held that there was a sufficient delivery. 
The rule in regard to such deliveries is stated in 14 R. C. L. p. 898, as follows: 

“It is the intention of the parties and not the manual possession of a 
policy which determines whether there has been a delivery thereof. There must 
be an intention to part with the control of the instrument and to place it in 
the power of the insured or some person acting for him. Manual delivery to 
the insured in person is not necessary, nor ts the fact that a policy has been 
turned over to the insured conclusive on the question of delivery. This matter 
of delivery is largely one of intent, and the physical act of turning over the 
policy is open to explanation by parol evidence. The deposit of an insurance 
policy in the mails, addressed to the insured. is a delivery to him and the same 
is true of the mailing or otherwise delivering the policy to the agent of the 
insurer with unconditiona isivuctions to deliver the same to the insured, though 
it is otherwise where the instructions to the agent are conditional.’ 

In New York Life |! v. Baker (C. C. A.) 33 F.(2d) 454, .436, it is 
said: “We believe the case f: lls within the authorities holding that there 
is sufficient delve: ( Cy the msured the acceptance of the risk 
as manifested by the e ny reparing and executing and mailing the policy 
to its agent for « applican r ouwilh ming the 
application proyic polic hall n | effective until delivered to 
and received by ( 1 » v. Rt riord (C. C. A.) 284 
F. 707; Unter) 3 
459, 45 1, 

Cooley's 
[2] The 


273, 276, 42 L. 


Ce 


» mm whien 
had been sen 
agent at Dalton ( 
by the local agent ot voven 30, 1895 local agent did not deliver it 
on that day, and 1 1 dic 1 following dav. was there held that 
there had been a deliy x and that a recovery could be had thereot 
It was therein said: “The « g ql is subject of delivery, 
is not who ha © actual pr but who has the right of possession. Ap- 
plying these principles 1 facts before us, we think that the delivery of the 
policy in question to the applicant had, in the contemplation of law, been et 
fected before his death. When his application was accepted at the home ot- 
fice in New York, and a policy issued thereon was placed in the mails for the 
sole purpose of ultimately reaching his hands, the company parted with its 
possession and control of the paper. The intention to deliver was complete. 
{3] In the case now before us. the policy was mailed from the home othce 
in Newark, N. J. the local office in Seattle, to be delivered to Maloy, who 
took the applicatic ho in turn was to deliver the policy to the insured upon 
the payment of the first premium. Had this premium been paid, there can be 
no question but that unde he ai ‘ wove reterred to therc would have 
been in law a deliverv oi th obey, the Habilitv of the appellant would be 
established. The premiun 4s not paid. becau hrough the fault 
or neglect of Ma he Q g 1 vas not ¢ illed for as Maloy had 
agre ed witl th ures t ta Malov. having authe rity to take 


applications, del ) and renvums, ino moking 1c agreement 


o call for the Di im on Saiurdav af iOOn Was acting within the scope 
of his authority 

In each of the cas of Greet Prudential Ins. Co. of America, 106 Kan. 90, 
186 P. 970, Youn dential Life Ins. Co. (Mo. App.) 179 S. W. 749, and 
Bowen vy. Prudential [1 : | America, 178 Mich. 63, 144 N. W. 543, 546, 
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there was mailed from the home office with the policy a warning slip to the 
effect that the policy should not be delivered until certain conditions were com- 
plied with, and in those cases it was held that the mailing of the policies was 
not a delivery. In the case last cited, the rule of the cases above referred to 
is recognized but is held not to apply. It was there said: “Authorities are to 
be found where the claim of constructive delivery has been sustained under 
the particular facts shown in special cases in which the local agent, through 
whom the application was made, having received a policy for conditional delivery, 
after ample time and opportunity in which to act, neglected or failed to make 
the delivery. The leading cases along that line, and which it is contended are 
controlling here, are Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R.A 
88, 69 Am. St. Rep. 134, and Unterharnscheidt v. Missouri State Life, [160 lowa, 
223] 138 N. W. 459 [45 L. R. A. (N. S.) 743].” 

The next question which arises is whether the appellant can avoid liability 
by reason of the neglect or failure of Maloy, its agent, to carry out his agree- 
ment to call for the premium on Saturday afternoon. In other words, has the 
appellant a right to defeat a recovery upon the policy because of a negligent 
act or fault of its agent when acting within the scope of his authority. The 
consequences of the negligence of the appellant’s agent should not be visited 
upon the respondent. In Holden vy. Putnam Fire Ins. Co., 46 N. Y. 1, 7 Am. 
Rep. 287, it is said: “The defendant may have reason to complain of the 
negligence of its agent, but the consequences of his negligence should not be 
visited upon the plaintiff. 

In Boutin v. National Casualty Co., 86 Wash. 372, 150 P. 449, 450, it was 
held that an accident policy did not lapse for failure of the insured to pay the 
premium monthly in advance, as required by the policy, where it appeared 
that the insurance company employed a collector who for three years had called 
on the first day of the month, or shortly thereafter, and collected and receipted 
for the premiums and the premium had not been paid because the collector 
had not called. It was there said: “If the collector who was employed by the 
insurance company neglected to call upon the first of the month and receive 
the premium, it was his fault, and not the fault of thé beneficiary or the as- 
sured. To hold under these circumstances that the policy had lapsed would, 
we think, amount to a great miscarriage of justice.” 

[4] Referring again to the case of New York Life Ins. Co. v. Babcock, 104 
Ga. 67, 30 S. E. 273, 277, 42 L. R. A. 88, 69 Am. St. Rep. 134, upon this question 
it was there said: “In any view, then, that we take of this case, whether the 
receipt given by the local agent to the applicant constitutes a part of the con- 
tract of insurance or not, the defendant company was liable. The insured had 
complied with every condition and had done everything required of him in order 
to obtain insurance upon his life. The company had unconditionally accepted 
his application, and issued a policy to be unconditionally delivered to him. That 
policy was received by its local agent, who, through negligence or in disregard 
of his obligations both to his company and to the other contracting party, failed 
without excuse and without authority to hand the policy to its real owner. In 
consequence of this failure and negligence, the company contends it is not 
liable. It thus seeks to take advantage of the wrong of its own agent by vir- 
tually pleading his negligence as a defense to this action. The law should be 
plain in its terms and unmistakable in its meaning before a court should hold 
that for such a cause an insurance policy was inoperative. As was held by this 
court in the case of Clay v. Phoenix Ins. Co., 97 Ga. 44, 24 S. E. 417: ‘Stipulations 
and conditions in policies of insurance, like those in all other contracts, are to 
have a reasonable intendment, and are to be so construed ,if possible, as to 
avoid forfeitures, and to advance the beneficial purposes intended to be ac- 
complished.’ ” 

[5] Since the failure of the insured in the case now before us to pay the 
premium was due to the fault or neglect of the agent of the appellant, the case 
stands in the same situation as though the premium had in fact been paid on 
the day that Maloy was to call for the same. 

The case of Markey v. Mutual Benefit Insurance Co., 103 Mass. 78, differs 
from the case now before us, in that there the insured, at the time the policy was 
tendered to him by the agent of the insurance company, made the agent his 
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agent for the purpose of obtaining money from a third person. There is nothing 
of that kind in the present case. 

[6] We have not overlooked the fact that in the application it was provided 
that, unless the full first premium was paid at the time of making the applica- 
tion, the policy should not take effect until issued by the company and “re- 
ceived” by the insured and the full first premium thereon paid. If the premium 
had in fact been paid at the time it was arranged that it should be, it would 
hardly be contended that the policy had not gone into effect on that day. The 
policy was dated July 2, 1927, and the premium was to be paid from that day, 
which would indicate that it was the intention of the parties that the policy 
should become effective when the premium should be paid after the policy 
had been prepared and mailed from the home office, without any limitations or 
restrictions upon its delivery by the local agency. 

Affirmed. 


Mitchell, C. J., and French, Fullerton, and Holcomb, JJ., concur. 


SACHS et al. v. NORTH AMERICAN LIFE INS. CO. OF CHICAGO. 
Supreme Court of Wisconsin. April 29, 1930. 
230 Northwestern Reporter 612. 
2. INSURANCE—AGENT’S AUTHORITY —EXTENSION OF CREDIT — 

EVIDENCE—SUFFICIENCY. 

Evidence held insufficient to establish soliciting agent had authority to extend 
credit for first premium on life policy. 

The life policy provided that insurance should not take effect until 
first premium was paid in full and that no one had power to make or 
modify contract unless made in writing by two of insurer’s principal 
officers. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

3. INSURANCE—STATUTES — INSURANCE AGENT — WAIVER OF 

PROVISIONS OF APPLICATION OR POLICY. 

Statute held not to confer on soliciting agent authority to waive explicit pro- 
visions of application or policy (St. 1929, § 209.05). 

St. 1929, § 209.05, relates to and provides who are agents of insurance 
companies. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) ° 
4. INSURANCE—KNOWLEDGE OF AGENT —CHARGEABLE ‘TO _IN- 

SURER. 

Under statute, insurer held chargeable with all facts within soliciting agent’s 
knowledge, in relation to act necessary or proper to fulfill agency in soliciting in- 
surance and collecting premiums (St. 1929, § 209.05). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Appeal from a judgment of the Circuit Court for Eau Claire County; James 
Wickham, Circuit Judge. 

Action by Solomon Sachs and another against the North American Life In- 
surance Company of Chicago. Judgment for plaintiffs, and defendant appeals.— 
[By Editorial Staff.] 

Reversed with directions. 

Action commenced April 16, 1929. Judgment for plaintiffs entered October 16, 
1929. Defendant appeals. 

Bundy, Beach & Holland, of Eau Claire, for appellant. 

Farr & MacLeod, of Eau Claire, for respondents. 

Fritz, J. 


Action to recover on a life insurance policy dated November 3, 1928, and in- 
suring plaintiffs’ son, Coleman I. Sachs, who died November 22, 1928. No pre- 
mium was ever paid. A. S. Williams, defendant’s local agent at Eau Claire, Wis., 
solicited the insurance. He was a district agency manager for several insurance 
companies, and solicited insurance for the defendant, but there is no proof that he 
was a general agent of the defendant. In the application, which is expressly made 
part of the contarct, and which was signed by Solomon Sachs, it was provided : 
“That the insurance hereby applied for shall not take effect until the policy is 
issued and delivered by the Company, and the first premium paid thereon in full, 
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during the lifetime and good health of the child whose life is proposed for in- 
surance. * * *” 

The policy provided that: 

“All premiums are payable in advance at the Home Office, or to any agent of 
the Company upon delivery, on or before the date due. of a receipt signed by the 
President, the Vice-President, or the Secretary of the Company, and countersigned 
by said agent.” 

“If any premium or portion thereof be not paid when due, this policy shall be 
void and all premiums forfeited to the Company, except as herein provided.” 

“No one has power to make or modify this contract of insurance, or to extend 
the time for paying any premium, and the Company shall not be bound by any 
promise or representation heretofore or hereafter made, unless made in writing 
by any two of the following officers, viz.: The President, Vice-President or 
Secretary.” 


No writing, extending the time for payment of the first premium, or modifying 
the contract, or as to any promise or representation, was made by any of those 
officers. The agent, Williams, had no express authority to extend the time for 
payment of the first premium, or to deliver a policy without pavment of such pre- 
mium. He was allowed sixty days in which to remit to the defendant for premi- 
ums, or to return policies sent to him. Upon procuring an application he for- 
warded it to the defendant for acceptance. In his report accompanying the appli- 
cation for the policy in suit, in answer to a question as to what settlement he ex- 
pected to make. if cash or notes “have not been taken,” he stated, “Pay on de- 
livery.” With the policy which defendant sent to Williams, it sent a receipt for 
the first premium, which Williams was to countersign and deliver to the insured 
upon payment of the premium. The policy expressly provided that it was made 
‘in further consideration of the payment, on or beforeedelivery of this policy or as 
hereinafter provided,” of the first annual premium. 


[1, 2] The case was tried without a jury, and the court found, upon sufficient 
evidence, that Williams delivered the policy to plaintiffs “without the payment of 
said premium, with the understanding and agreement that said policy was then in 
force and that credit was extended for the payment of said premium until the 
agent would again call for it.” The learned circuit judge concluded that because 
Williams had thus agreed that credit was extended for payment of the first pre- 
mium, and that the policy was then in force, the defendant was liable notwith- 
standing the express and explicit provisions to the contrary, in the contract of in- 
surance. That conclusion can only be sustained if the evidence establishes that 
Williams, as a mere soliciting or special agent, had authority, express or implied, 
to waive or modify the contractual provisions that the insurance should not take 
effect until the first premium was paid in full; and that no one had power to 
make or modify the contract unless made in writing by two of the defendant’s 
principal officers. It is not contended that Williams had any express authority to 
make such waiver or modification. On the other hand, there is no evidence that 
he had ever delivered a policy of the defendant with any such understanding for 
the extension of credit, or that the defendant had ever permitted or acquiesced in 
such a delivery or understanding. The court did find that, on previous occasions, 
Williams had delivered fire insurance policies to the plaintiffs, without. receiving 
payment of the premium until he subsequently collected it. However, evidence 
and findings as to Williams’ custom in delivering fire insurance policies, with which 
the defendant had no connection, were wholly irrelevant in this action. There are 
material differences between the provisions of life and of fire insurance contracts, 
and the methods of placing, executing, and delivering policies for those lines of 
insurance. Life insurance agents rarely, if ever, are general agents with authority 
to place the insurance and write or execute policies which are effective immediately, 
as fire insurance agents do. Consequently, they stand upon a substantially differ- 
ent footing from fire insurance agents, and a custom as to delivery of fire insur- 
ance policies and the extension of credit for premiums therefor does not establish 
the existence of a like custom as to life insurance policies—and especially not. 
when such policies are issued by another insurer. With that custom as to fire 
insurance policies out of the case, were the plaintiffs entitled to recover? 

The mere fact that a policy was delivered “in advance of payment of the 
first premium does not point to the probability of a waiver of the provision that 
the liability under such policy should not antedate actual receipt by the society of 
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such premium in money.” “The provision in the policy, postponing its effect as 
an insurance contract till payment of the first premium, contemplated a delivery 
of the policy to McDonald subject to such provision, so that in case of payment 
of the first premium not being made till a jiater day the liability * * * would be 
postponed accordingly.” McDonald v. Provident Savings Life Assurance Society, 
108 Wis. 213, 220, 84 N. W. 154, 157, 81 Am. St. Rep. 885. The decision in that 
case recognizes the rule that: “A general agent of an insurance company who has 
authority to deliver policies and receive payment of the premium has power to 
waive prepayment of the premium although the policy contains a condition to the 
contrary.” Joyce on Insurance (2d Ed.) 77, 79. 

However, as hereinbefore stated, there is no proof that Williams had the au- 
thority of a general agent as to the policy in suit. He was merely a soliciting 
agent. There is a substantial distinction. 

“A general agent of an insurance company is generally one who is authorized 
to accept risks, agree upon and settle the terms of the insurance contracts, issue 
policies by filling out blank instruments which are furnished him for that purpose, 
and to renew policies already issued, as distinguished from a soliciting agent who 
merely procures applications, forwards them:to some other officer by whom the 
policies are issued, collects the premiums and delivers the policies.” 32 C. J. 1065; 
Cyclopedia of Insurance Law, § 506. 

“A soliciting agent is merely a special agent, and as a general rule, has au- 
thority only to solicit insurance, submit applications therefor to the company, and 
perform such acts as are incident to that power. He may bind the company by 
agreements and representations properly made in connection with the application 
for insurance, but ordinarily has no authority to bind it by attempted acts or con- 
tracts in its behalf, relating not to the taking of the application, but to the sub- 
sequent contract of insurance, or to other matters not connected with the applica- 
tion and not within the real or apparent scope of his authority. * * *” 32 C. J. 
1067; Cyclopedia of Insurance Law, § 507. 

So it has been held, on the one hand, that “* * * a general agent has authority 
to extend credit for premiums due, except when a restriction upon his authority 
exists, and is brought to the knowledge of the insured”; and, on the other hand, 
“that a life insurance agent, authorized to collect premiums, but having no author- 
ity to issue policies, can grant no extension of time for payment of an installment 
of a premium note. Nor does authority to issue a policy for a consideration then 
paid authorize the agent to extend credit.” Cyclopedia of Insurance Law, § 604, 

The absence in this case of proof that there had existed any practice or cus- 
tom on Williams’ part to extend credit for the first premium upon life insurance 
policies which the defendant -had issued, and which he had delivered, constitutes a 
controlling distinction between this case and that case of De Groot v. Mutual Life 
Ins. Co., 179 Wis. 202, 190 N. W. 443, 445. In that case, uncontradicted testimony 
established that the defendant’s local agent had delivered quite a number of pol- 
icies, and had customarily allowed the insured sixty days or more in which to 
make payment; that the defendant had never required its local agent to obtain 
payment of the first premium upon the delivery of its policies; and that the de- 
fendant had consented to such method. In view of those facts, this court said: 
“The defendant’s agent had, under his own uncontradicted testimony, recognized 
permission by defendant to extend the time for credit * * * of such first premium 
for more than the period of 60 days.” 


[3, 4] The provisions of section 209.05, Stats., do not confer on a mere so- 
liciting, or special agent like Williams, authority to waive or modify the explicit 
and controlling provisions of an application signed by the insured, or of the sub- 
sequent insurance contract, which had been duly signed and executed by defend- 
ant’s officers, and which under its terms could only be waived or modified by two 
of the principal officers of the defendant joining in a writing to such effect. Han- 
kins v. Rockford Ins. Co., 70 Wis. 1, 4, 35 N. W. 34; Stevens v. Queen Ins. Co., 
81 Wis. 335, 339, 51 N. W. 555, 29 Am. St. Rep. 905; Bourgeois v. Mutual Fire 
Ins. Co., 86 Wis. 402, 407, 57 N. W. 38. 

Under section 209.05, Stats., the defendant was chargeable with all facts within 
Williams’ knowledge, in relation to any act necessary or proper in order to fulfill 
his agency (Stilp v. N. Y. Life Ins. Co., 168 Wis. 264, 169 N. W. 606) in soliciting 
the insurance and collecting the premium, either in accordance with the provisions 
of the insurance contract, as made by the defendant’s officers, or in accordance with 
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such authority as was expressly granted to Williams by the defendant, or could 
properly be implied trom ex actices of W er 1 the deiendant had 
permitted. But Williams had nothing 1 oO \ naking ft rms of that insur- 
ance contract That ] Was reigt ! his 
agency. ‘To hold otherwise, under the iacts of ti ‘ ile and un- 
reasonably vest in a mere s tmg agen t nportant 
power—which was unequivocally and proper); ved by entractual pro- 
visions to the defendant's principal corporate oft s—o cane tl srms ol the 
insurance contract, without according the detendan rat « pportunity, by 
proper means and diligence, to limit the scope of its agent's authority in that 
respect. 

For the reasons stated, the proof fails to establish that Williams was author- 
ized to extend credit for the paym »f the first premium to agree that the 
policy would be in jorce in the meantime. Consequently, the insurance never be- 
came effective, and plaintiffs are not entitled to recover on the policy 

Judgment reversed, with directions to enter judgment dismissing the com- 
plaint. 
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AMERICAN CENTRAL INS. CO. et al. v. HARMON KNITTING MILLS, Inc. 
No. 4243. 
Circuit Court of Appeals, Seventh Circuit. March 18, 1930. 
Rehearing Denied April 8, 1930. 
39 Federal Reporter (2d) 21. 


4. INSURANCE—PROOF OF LOSS, BASED LARGELY ON ESTIMATES 
OF MACHINIST, WHO VALUED DAMAGED MACHINES FOR IN- 
SURERS AT MUCH LESS THAN SUCH ESTIMATES AND AMOUNT 
HE TESTIFIED TO, DID NOT CONTAIN FALSE STATEMENTS DE- 
FEATING RECOVERY ON FIRE POLICIES. 

Insured’s proof of loss, based largely on estimates of machinist, who had large 
part in manufacture and final adjustment of knitting machines damaged by fire, 
held not to contain such false statements as to defeat recovery on policies, though 
he appraised them for insurers at much less than value so estimated and amount 
testified to by him. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


5. INSURANCE—OVERVALUATION IN PROOF OF LOSS, DOES NOT 
DEFEAT RECOVERY ON FIRE POLICIES, IN ABSENCE OF FRAUD- 
ULENT INTENT. 

Before an overvaluation of loss in the proof of loss will defeat recovery on 
fire insurance policies, it must be shown that insured acted with fraudulent intent. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 


7. INSURANCE—FINDING OF AMOUNT OF FIRE LOSS ACCORDING TO 
ESTIMATES OF RECONSTRUCTION COST BY WITNESS, NOT DE- 
DUCTING FOR DEPRECIATION OF DAMAGED MACHINES OR SAL- 
VAGE, AND INCLUDING EXORBITANT WAGES HELD EXCESSIVE. 
District Court’s finding that insured’s loss from destruction of knitting ma- 

chines by fire was $79,857.75, based on cost of reconstruction as estimated by wit- 

ness, who made no deduction for depreciation or salvage and included wages of 
machinists, knitter, draftsman, and pattern maker at $135 and $150 a week and $600 
and $468 per month, respectively, held excessive and reduced to $40,000, in view of 
his affidavit that he received $60 per week and $45 a week part of time and contrary 
testimony of disinterested witnesses as to wages of such workmen. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, Southern District of Illinois, Southern Division. 

Suit by the Harmon Knitting Mills, Inc., against the American Central In- 
surance Company and others. Decree for plaintiff, and defendants appeal. 

Modified, and affirmed as modified. 

Robert J. Folonie, of Chicago, Ill., for appellants. 

W. Edgar Sampson, of Springfield, Ill., for appellee. 

Before Alschuler, Evans, and Page, Circuit Judges. 

Evans, Circuit Judge. 

Appellee brought this suit to recover a fire loss from appellants, fire insurance 
companies, who defended on the ground that a court of equity did not have jurjs- 
diction of the cause and on the further ground that the liability was extinguished 
because of false and fraudulent proofs of loss, and on the ground that the dam- 
ages allowed were excessive. a 

At the threshold we are confronted with the objection to the jurisdiction 
of the court. 

There were eight outstanding insurance policies issued by eight different com- 
panies on the property destroyed or damaged by the fire. One company adjusted 
its loss. Each policy was evidently a standard policy and contained this provision: 
“This company shall not be liable under this policy for a greater proportion of any 
loss on the described property * * * than the amount hereby insured shall bear to 
the whole insurance, whether valid or not, or by solvent or insolvent insurers, 
covering such property.” ; 

Each policy also contained a clause or clauses to the effect that the insurer 
shall be liable for no greater portion of such loss than the amount thereby insured 
bears to 80 per cent. of the actual cash value of the property described at the 
time of the loss. None of the defendants sought to limit their liability by reason 
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of this last-named clause. It was contended, however, and is earnestly argued 
here, that the total amount of insurance exceeded appellee’s total loss. Each 
policy also contained provisions to the effect “that the insurer shall not be liable 
beyond the actual cash value of the property at the time of the loss, and that the 
loss or damage shall be ascertained or estimated in accordance with such actual 
cash value with proper deduction for depreciation, however caused.” Each policy 
also provided for immediate notice of any loss by fire and for the making of a 
sworn statement in the nature of a proof of less within sixty days after the fire, 
and each policy designated the matters to be contained in such proof of loss. 
Each policy also contained a provision that it should be void if the insured con- 
cealed or misrepresented in writing or otherwise any material fact or circumstance 
concerning the insurance or the subject thereof, or in case of any false swearing 
by the insured touching any matter relating to this insurance or the subject thereof 
whether before or after the loss. 

It will thus be seen that the instant suit involved the recovery of damages 
against seven defendants; that liability was predicated upon contracts almost iden- 
tical in language; that the conditions precedent to recovery were the same in each 
case; and that the several liabilities were dependent upon the relation of the total 
loss to the total amount of insurance written. 

Will equity assume jurisdiction upon this showing? The jurisdiction of a court 
of equity over suits of this character has been the sfibject of considerable judicial 
and textbook discussion. There exists some contrariety of opinion. Sustaining 
jurisdiction, see Smith vy. Allemannia Fire Insurance Co., 219 Ill. App. 506; Fegel- 
son v. Niagara Fire Ins. Co., 94 Minn. 486, 103 N. W. 495. Contra, see Scruggs & 
Echols v. American Cent. Ins. Co. (C. C. A.) 176 F. 224, 36 L. R. A. (N. S.) 92; 
Scottish Union & Nat. Ins. Co. v. J. H. Mohlman Co. (C. C.) 73 F. 66; Me- 
chanics’ Ins. Co. v. C. A. Hoover Distilling Co. (C. C. A.) 173 F. 888, 32 L. R. A. 
(N. S.) 940; Rochester German Ins. Co. v. Schmidt (C. C. A.) -175 F. 720. See 
footnote for somewhat analogous cases.’ 

[1] The case of Smith v. Allemannia Fire Insurance Co., 219 Ill. App. 506 
squarely supports such jurisdiction. Appellee argues that, inasmuch as the insur- 
ance policies were issued on property in Illinois, by companies licensed to do 
business in that state, this decision should terminate our study of this phase of 
the case. But the question of equity jurisdiction is one which the federal courts 
must determine for themselves, and they cannot be relieved of this duty by the 
holding of the courts of the state wherein the suit is brought. Kuhn v. Fairmont 
Coal Co., 215 U. S. 349, 20 S. Ct. 140, 54 L. Ed. 228; A&tna Life Ins. Co. v. Roewe 
(C..:C.. A.) 38 Fad) 38. 


[2, 3] If equity has iurisdiction of this cause, it is because it will avoid nu- 
merous actions at law. Lut something more is required than the avoidance of a 
multiplicity of suits. There must be a common interest existing among the in- 
dividual defendants and between them and the plaintiff in order that a court of 
equity may interfere. Section 267, Pomeroy, Equity Jurisprudence (4th Ed.). 
This common interest exists in the present suit, if at all, because of the similar. 
provisions in all of the insurance policies and particularly because of that provision 
heretofore quoted which makes each appellant liable for only its proportion of 
the total loss. Is this common interest of such a nature, extent, and object, as to 
justify the assumption of jurisdiction by a court of equity? We think. it is. 
Milwaukee Mechanics’ Ins. Co. v. Ciaccio (C. C. A.) 38 F.(2d) 153. All the de- 
fendants were interested in the loss, the determination of which constituted what 


1For appellants, see Hale v. Allinson, 188 U. S. 56, 23 S. Ct. 244, 47 L. Ed. 380; Kelley 
v. Gill, 245 U. S. 116, 38 S. Ct. 38, 62 L. Ed. 185; United States v. Bitter Root Development Co., 
200 U. S. 451, 26 S. Ct. 318, 50 L. Ed. 550; Washington County v. Williams (C. C. A.) 111 
F. 801, 813; Illinois Steel Co. v. Schroeder, 133 Wis. 567, 113 N. W. 51, 14 L. R. A. (N. S.) 
239, 126 Am. St. Rep. 977; Tribette v Ill. Central R. Co., 70 Miss. 182, 12 So. 32, 19 L. R. A. 
660, 35 Am. St. Rep. 642; Southern Steel Co. v. Hopkins, 174 Ala. 465, 57 So. 1), @ i. 
R. A. (N. S.) 464, Ann. Cas. 1914B, 692; Barston v Mingo Drainage Dist. (D. C.) 264 F. 
224; Carey v. McMillan (C. C. A.) 289 F. 380; Tompkins v. Craig (C. C.) 93 F. 885; Doggett 
v. Hart, 5 Fla. 215, 58 Am. Dec. 464; Murphy v. City of Wilmington, 6 Houst. (Del.) 108, 
22 Am. St. Rep. 345; Fulton v. Fisher, 239 Mo. 116, 143 S. W. 438; Peniston v. Hydraulic 
Press Brick Co., 234 Mo. 698, 138 S. W. 532; Cheney v. Goodwin, 88 Me. 563, 34 A. 420. 

For appellee, see North Am. Ins. Co. v. Yates, 214 Ill. 272, 73 N. E. 423; Wyman v. 
Bowman (c C. A.) 127 F. 257; Montgomery Light & Power Co. v. Charles (D. C.) 258 F. 723; 
Lake Charles Milling Co. v. Rice Growers’ Ass’n (C. C. A.) 295 F. 246; Raymond v. Chicago 
Union Traction Co., 207 U. S. 20, 28 S. Ct. 7, 52 L. Ed. 78, 12 Ann. Cas. 757; Wilson v. 
Tilinois Southern R. Co., 263 U. S. 574, 44 S. Ct. 203, 68 L. Ed. 456. 
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might be called the gist of this suit. It is true, each cause of action is based upon 
a contract, but liability is measured by the insured’s loss rather than by the amount 
of the policy. In fact, liability under the contract is dependent upon the amount 
of all the outstanding insurance as well as the amount of the loss. How is the 
amount of outstanding insurance to be determined? And how can one company’s 
proportion be ascertained without first ascertaining the total amount of insurance? 

(4, 5] Fraudulent Statement in Proof of Loss—The evidence on this- issue 
was somewhat conflicting. One witness, whose evidence was most important, gave 
testimony on the witness stand which was at variance with his sworn statement 
made before trial. Appellee’s proof of loss was based largely upon the estimates 
given by this witness. The District Judge, appreciating the importance of this 
testimony, gave written expression of his views, and accepted, as the witness’ best 
judgment of the loss sustained, the evidence given on the trial, which was favorable 
to appellee. Supported by this statement, we have no hesitancy in rejecting ap- 
pellants’ urge to the effect that there were such false statements made in preparing 
and submitting the proof of loss as to defeat a recovery in this suit. 

Before an overvaluation of the loss appearing in the proof of loss will defeat 
recovery, it must be shown that insured acted with fraudulent intent. National 
Fire Insurance Co. v. Renier (C. C. A.) 22 F.(2d) 671; Commercial Insurance 
Co. y. Friedlander, 156 Ill. 595, 41 N. E. 183. An insured might well rely on the 
statement furnished it by an outsider, qualified to speak, notwithstanding such ex- 
pert overestimated the amount of the loss. To illustrate, assume A lost, through 
a fire, certain works of art such as statuary, which could not be replaced, and for 
which there was a decidedly limited market. In order to make proper proof oi 
loss, it would be natural for A to consult a sculptor or dealer in such art products. 
If A relied on such statements, and made proof of loss accordingly, he would 
not be denied recovery simply because the dealer grossly overstated the true value 
of the property destroyed. So here appellee did not know the value of the ma- 
chines destroyed by the fire. There was a decidedly limited market for such 
property. In fact, the reproduction cost was perhaps the most satisfactory way of 
ascertaining its value. Appellee therefore sought the machinist who had a large 
part in the manufacture and final adjustment of the machines destroyed. Upon 
his estimates of the amount of the loss, appellee relied in making its proof of loss. 
It did not know when it made its proof of loss that the appraiser, upon whose 
appraisal it relied, had or would make an appraisal for the insurer also and place 
a value on the same property less than one-third that given to the appellee. 

[6] Amount of Loss—Appellee contends that there is some evidence to sup- 
port the finding of the court in its favor to the effect that the appellee’s loss was 
$79,857.75, and this finding is therefore binding upon us. But this suit is one in 
equity, and we are required to examine the evidence to ascertain, not whether 
there is some evidence to support the court’s finding, but whether the finding is not 
contrary to the clear weight of the evidence. True, this court must give and does 
readily give much weight to the District Court’s finding upon this disputed issue. 
However we are not required to accept it in the same sense that we accept the 
verdict of a jury in an action of law respecting an issue over which there is a 
dispute. 

In American Rotarv Valve Co. v. Moorehead, 226 F. 202. 203, this court said: 
“Under the new equity rules, as well as under the old ones, the reviewing court 


has the right, and owes to itself and to the parties the duty, of trying the questions 
of fact de novo. Under the old rules, the findings of the trial court were entitled 
tot be treated as very persuasive, and such findings were not to be disturbed, unless 
it appeared quite clearly that the trial court had either misapprehended the evi- 


dence or had gone against the clear weight thereof. We conceive that the new 
rules have made no change in those respects.” 


[7] After a most careful examination of all of the evidence, we are convinced 


that a material reduction must be made in the amount of the loss and therefore in 
the amount of recovery The total amount of insurance written on all of the 
property was $81,000 Of this, approximately $61,000 covered “the machinery,” 
$1,000 the “fixtures and furniture,’ and $19,000 the “merchandise and material.” 
There is no controversy over the extent of the loss on the furniture and fixtures. 
It exceeded $1,000. As to the loss on the merchandise and material, the parties 
also agree as to the amount—$16,983.09. The dispute arises over the value -of 
“the machinery” which was damaged or destroyed. 
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Each policy provided that the insurer “shall not be lable beyond the actual 
cash value of the property at the time any loss or damage occurs and the loss or 
damages shall be ascertained or estimated according to such actual cash value, 
with proper deduction tor depreciation, however caused.” 

The witness Walter, upon whose testimony appellee must rely to support its 
position, submitted a statement to the court wherein he set forth his estimated 
cost of constructing the ten knitting machines. He divided his statement into 
three subdivisions: (a) Constructing and assembling $45,581.00; (b) adjusting 
and finishing, $31,731.75; (c) standard machinery, $2,545.00—total, $79,857.75. 

Under the first two subdivisions, Walter divided his estimate into “cost of 
material” and “labor.” It is in reference to the latter item, labor, that Walter's 
evidence fails to persuade. Under “Constructing and Assembling’—‘Labor.” the 
following statement appears: 

7 machinists, 9 hours per day, 26 days per month, and 10 

months, or 16,380 hours in all, @ $2.50 per hour $40,950.00 

Draftsman—1l1 month 


Total labor $42,018.00 
Under the heading “Labor” for “Adjusting and Finishing” the following 
statement appears: 
Adjusting by expert knitter two weeks to each of 10 stitches at $150.00 per 
$30,000.00 


Total adjusting and finishing $31,631.75 


It is undisputed that there was some depreciation in the value of the ma- 
chinery. Walter made no deduction for depreciation in his estimates, nor did he 
allow, in this statement, anything for salvage. If the number of hours necessarily 
required in “constructing and assembling” and in “adjusting and finishing” the 
machines be accepted as correct, it is nevertheless impossible, in the face of the 
evidence, to accept the price put upon such labor. 

In attempting to reconcile the evidence of this witness with the evidence of 
numerous manufacturers and emplovers of labor, it must be borne in mind that 
appellee’s witness made a sworn statement before trial, material extracts of which 
are herewith set forth 

“On the 21st d 1 y sit Springfield and made a most thorough, 
careful and expert exan f the 1 vines as they existed after the fire, and 
from this examination at nv expe . he knitting machine business, I am 
able and have formed a nn he replacement value of these machines 
and each of them. My examination developed that none of the machines had been 
totally destroyed. 

“IT made a very careful and expert examination as to the replacement value of 
these machines and in my op onion ti an he replaced and that said replacement 
value of these machines new would be not to exceed $2,500.00 per machine. 1 
further made a careful expert examination as to the value of these machines and 
in my opinion they can be replaced and that said replacement value of these ma- 
chines new would be not to exceed $2,500.00 per machine. I further made a 
careful expert examination as to the value of these machines as they stood im- 
mediately before the fire struck them, and in my opinion from such an examination, 
these machines, and each of them, were worth, at the time of the fire, not to ex- 
ceed $2,000 per machine. 

“None of these machines were so totally destroyed by the fire as to prevent a 
competent draftsman from making copies and drawings of parts and each of the 
parts from which he would readily be able to reproduce each of these machines as 
they stood immediately before the fire. I would personally be able myself from 
what is left of these machines to reproduce and put in working order each of 
these machines as they were immediately before the fire and it would be readily 
apparent to any competent draftsman that none of these machines have been so 
damaged or destroyed by the fire as to prevent their being reproduced in their 
entirety by a competent man.” 

In this same affidavit he said he received $60 per week and part of the time 
$45 a week when working on these. To allow wages for his assistants at $135 a 
week or $585 per month is clearly excessive. 
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Witnesses for appellants, who were in one way interested in the outcome of 
this case, stated that such wages ranged from $36 to $45 per week, while the 
wages of knitters, instead of $18 per day, was $35 to $45 per week. 

Walter’s statement that a draftsman was entitled to $600 per month and a 
pattern maker to $468 per month was disputed. 

Reconciling as best we can the evidence on this question of wages, and 
making due allowance for depreciation in the value of the machinery. we con- 
clude that the loss on account of these machines should be fixed at $40,000 

The decree fixing the amount of liability of each appellant must be modified 
accordingly. The amount against each appellant is hereby fixed as follows: 

American Dentral Insurance Company, the sum of $8,672.94. 

Aétna Insurance Company, the sum of $8,672.94. 

Albany Insurance Company of Albany, N. Y., the oe: of $4,469.24. 

Federal Union Insurance Company, the sum of $7,091.64. 

Scottish Union & National Insurance Company, a sum of $7,091.64. 

The Yorkshire Insurance Company, the sum of $7,091.64. 

The Reliance Insurance Company of Philadelphia, the sum of $7,800.50. 

As'thus modified, with interest as allowed in the decree, the decree is affirmed. 

Appellants recover their costs on this appeal. 
































































MILLER et al. v. UNION ASSUR. SOC., LIMITED, OF LONDON, 
ENGLAND. 
Nos. 8617, 8618. 
Circuit Court of Appeals, Eighth Circuit. Feb. 3, 1930. 
Rehearing Denied April 21, 1930. 
39 Federal Reporter (2d) 25. 

1. INSURANCE—OWNER WAS PROPERLY CHARGED UNDER EVI- 
DENCE WITH KNOWLEDGE OF UNLAWFUL USE OF PREMISES 
BY LESSEE AND CONSEQUENT INCREASE IN HAZARD. 

Owner of premises was properly charged with knowledge of unlawful use 
thereof by lessee and consequent increase in hazard, within meaning of fire 
insurance policy, in view of evidence with respect thereto. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE—INCREASE OF HAZARD BY OPERATION OF STILL ON 
PREMISES BY LESSEE HELD WITHIN CONTROL AND KNOWL- 
EDGE OF OWNER. 

Increase of hazard within meaning of fire insurance policy by reason of 
operation of moonshine still on premises by lessee held to have been within 
control and knowledge of owner of premises. 

(For other cases, see Insurance, Dec. Dig. § 320.) 


7. INSURANCE—STIPULATION AS TO NATURE AND HAZARD OF OC- 
CUPANCY OF PREMISES WITHIN KNOWLEDGE OF PARTIES WAS 
UNNECESSARY IN INSURANCE POLICY. 

Where insured and insurer both knew of nature and hazard of occupancy 
of insured premises, it was unnecessary to stipulate in contract of insurance 
the nature of occupancy and hazard thereof. 

(For other cases, see Insurance, Dec. Dig. § 322.) 


8. INSURANCE—CHANGE OF POSSESSION OF PART OF PREMISES 
WITH INCREASE IN HAZARD BY OPERATION OF STILL VOIDED 
FIRE POLICIES. 

Fire insurance policies became void under provision that they should be 
void in the event of a change of possession which increased hazard, where there 
was change of possession of part of premises with a very material increase 
in hazard by reason of operation of moonshine still thereon by lessee. 

(For other cases, see Insurance, Dec. Dig. § 322.) 


9. INSURANCE—VIOLATION OF FIRE POLICY BY STORING GAS- 


OLINE AND ALCOHOL ON PREMISES WARRANTED INSURER IN 
DECLARING POLICY VOID. 


Violation of fire insurance contract, by keeping on premises large quantities of 
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gasoline and alcohol used in connection with unlawful manufacture of alcoholic 
spirits, warranted insurer in declaring policy void by reason thereof. 


(For other cases, see Insurance, Dec. Dig. § 326[1].) 


10. INSURANCE—STORING AND USE OF GASOLINE AND ALCOHOL 

IN CONNECTION WITH UNLAWFUL MANUFACTURE OF ALCOHOL- 

IC SPIRITS COULD NOT BE JUSTIFIED UNDER WORK AND MA- 

TERIAL CLAUSE. 

Storing and use of gasoline and alcohol on premises for unlawful use, in 
connection with manufacture of alcoholic spirits, could not be excused or justi- 
fied under work and material clause of policies reserving to occupant the right 
to use premises as was usual and incidental in business as conducted therein, 
when not in violation of any law. 

(For other cases; see Insurance, Dec. Dig. § 320.) 


11. INSURANCE—PROVISION IN MORTGAGE CLAUSE OF FIRE POL- 
ICY FORM PROVIDED BY STATE LAW (Rev. St. Mo. 1919, § 6239). 
Provision in mortgage clause of fire insurance policy for subrogation held 

not in violation of standard policy form provided by state law (Rev. St. Mo. 

1919, § 6239) authorizing such other provisions, agreements, or conditions as 

may be indorsed or added thereto. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


12. INSURANCE—RIGHT OF INSURER TO DECLARE POLICY VOID AS 
AGAINST INSURED WAS NOT WAIVED BY EXAMINATION. 
Right of insurer to declare fire insurance policy void as against insured was 


not waived by examination of insured in accordance with provision therefor 
in contract. 


(For other cases, see Insurance, Dec. Dig. § 396[2].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Suit by the Union Assurance Society, Limited, of London, England, against 
Edwin L. Miller and another. Decree for plaintiff and defendants appeal. 

Affirmed. 

Bruce Barrett, of Kansas City, Mo. (E. M. Harber, of Trenton, Mo., and 
Charles W. Crossan, of Kansas City, Mo., on the brief), for appellants. 

Murat Boyle, of Kansas City, Mo. (William S. Hogsett, of Kansas City, 
Mo., on the brief), for appellee. 

Before Kenyon and Booth, Circuit Judges, and Reeves, District Judge. 

ReeEvEs, District Judge. 

Under the rule of conventional subrogation the appellee was granted a 
decree for the recovery of a specified sum of money against the appellant. To 
satisfy said. decree, the court below adjudged same a lien against certain real 
estate which was ordered sold. 

Appellee was engaged in the fire insurance business and issued its two policies 
of insurance in the sum of $2,000 and $8,000, respectively, to the appellant. 
These policies were issued for a period of one year, expiring in March, 1926. 
By their terms they undertook to assure the appellant against direct loss or 
damage by fire to a building on premises owned by him and situated in Kansas 
City, Mo. 

On the Ist of October, 1925, and while said policies were in force, the said 
building was admittedly damaged by fire to an extent in excess of the amount 
stipulated in said policies. The real estate was incumbered with a mortgage 
or deed of trust, and there was attached to said policies a mortgage clause 
providing for the payment to the mortgagee, in the event of loss, as “such in- 
terest may appear.” In accordance with this provision, the appellee paid the 
amount due on said mortgage. There was another provision in the mortgage 
clause to the effect that the interest of the mortgagee “shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described prop- 
erty * * * nor by any change in the interest, title or possession of the property, 
nor by any increase of hazard.” 

On account of the foregoing provisions in the policy, the appellee acknowl- 
edged liability to the mortgagee to the extent of the note with accumulated 
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imterest secured by said mortgage, but denied liability to the mortgagor and 
did so under the following provisions of said policy: “This entire policy, * * * 
shall be void if the hazard be increased by any means within the control or 
knowledge of the insured, or if any change, * * * take place in the * * * 
possession of the subject of insurance (except change of occupants without 
increase of hazard) or if * * * there be kept, used, or allowed on the above 
described premises, * * * gasoline * * * or other explosives * * * or 
petroleum or any of its products of greater inflammability than kerosene oil of 
the United States standard.” 

And there was a provision in the policy that: “On payment to such mort- 
gagee (or trustee) of any sum for loss or damage hereunder, if this Company 
shall claim that as to the mortgagor or owner, no liability existed, it shall, to 
the extent of such payment be subrogated to the mortgagee’s (or trustee) 
right of recovery and claim upon the collateral to the mortgage debt, * * * 
it may pay the mortgage debt and require an assignment thereof and 
mortgage.” 

Asserting that the policies had become void as to the mortgagor, the ap- 
pellee claimed the rights vouchsaied by the foregoing provisions and instituted 
its suit in equity for recovery against the appellant and tor a decree of fore- 
closure against the real estate. To invoke said provisions, the appellee alleged 
that for a long time prior to October 1, 1925, the date of the fire, “th: 
described in said policies wert 


or 
ot the 


premises 
used tor the purpose of illegally and unlawfully 
manufacturing alcoholic products and that alcoholic products, and_ stills and 
devices and materials for the purpose of manufacturing said products, were 
illegally and unlawfully kept and used upon satd premises and that alcoholic 
products were illegally and unlawiully conveyed to and from = said premises. 
That all of said matters were in violation of law, and greatly and materially 
increased the ordinary risk and hazard oi fir Chat said unlawful things and 
matters were not usual and incidental to the business ordinaridy conducted 
on the premises or the business conducted thereon at the time said policies were 
issued.” 

It was further alleged: “That gasoline and alcohol were kept and used 
in connection with such unlawful matters and that such keeping and use were 
within the control or knowledge oi plaintitt. * * * That said unlawiul mat 
ters and use began on or about July 13th, 1925, and continued until time of 
said loss and that such matters greatly increased the hazard from fire.” 

It was further alleged “that on or about July [3th, 1925, after the issuance 
of said policies, there was a change in the possession of said premises, and a 
change of occupants with an increase in hazard.” 


It was further alleged: “That there was kept, used and allowed on the 


premises described in said policies gasoline and alcohol in large quantities; al 
the time of and for a long time prior to said loss and on and after July 13th, 
1925. That said articles are explosives That gasoline is a product manufac- 


tured irom petroleum and of greater inflammability than kerosene oil of the 


United States standard.” 


December 30, 1925, the appellee declared said policies void as of July 


13, 1925. The trustee named in the deed of trust declined to institute pro- 
ceedings in toreclosure, and upon such retusal this suit was filed 

The appellant, by his answer, admitted the issuance and delivery of the 
policies and the execution of the mortgage, but challenged the validity of certain 
portions of the mortgage clause attached to said policies. He denied other per- 


tinent allegations of the bill 

On Juiy 13, 1925, after the issuance and delivery of said policies, the ap- 
pellant leased for immediate occupancy a portion of said premises to one Ar- 
meno. Thereaiter, and until October 1, 1925, Armeno illegally operated a num- 
ber of distilling apparatus therein for the distillation of alcoholic spirits, and 
in connection therewith he had kept large quantities of gasoline and alcohol 
in said premises 

Said stills had an aggregate capacity of 1,200 gallons of alcohol for each 
24 hours. The stills were located on the second and third floor. A part of the 
equipment was on the first floor. During the same period and for a long time 
previously, the appellant owned and operated in the same premises the E. L. 
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Miller Manufacturing Company This company was engaged in manufactur- 
ing water fillers, oil burners, ice can fillers, and some other small appliances. 
[t occupied the first floor immediately under the rooms leased by Armeno, in 
addition to other space. Ingress and egress by Armeno and his employees were 
observable by those engage the E. L. Miller Manutacturing Company. 

Appellant's factory cmployces, as well as occupants of adjacent premises, 
not only detected if aleohol and cookmg mash emanating from said 
premises, but according » Line wheiming evidence it was necessarily notice- 
ible by all persons in and about those portions of the premises occupied by the 
EK. 1. Miller Manutacturing Company 

Appellant testitied that he was absent from the factory plant of E. L. Miller 
Manutacturing Company at all times except between August 9th and August 
30th preceding the tir He disclaimed any knowledge of the use to which 
said premises were g put by Armeno 

Appellant's son was his agent and assistant and executed the lease to Ar- 
meno on behalf of the appellant. It was in evidence that defendant's son was 
in the room, where some of the stills were located, on one occasion. More- 
over, an emplovee oi his tather’s iactory called his attention to the unlawful 
use being made of said premises. While this was denied by the son, yet it 
was evidence for the consideration of the chancellor who was able to observe 
the demeanor of the witnesses. 

Several employees of the E. L. Miller Manufacturing Company testified 
for appellee as to the presence of alcoholic odors and other suspicious circum- 
stances relative to the wrongiul use of the premises. There was evidence justi- 
fying the inference that the illegal use eof said premises by Armeno became a 
matter of common knowledge in the E. L. Miller Manufacturing Company 
phant. 

{1] The chancellor below properly found from the evidence that the ap- 
pellant either knew of the wrongful or illegal use of his premises or that he 
should have known of that fact. Appellant’s water bills suddenly increased 
from a minimum of $1 to more than $20 per month when Armeno became a 
tenant. The operation of five stills on the second floor immediately above the 
rooms occupied in part by appellant’s factory, with the necessary use of equip- 
ment involving material, receptacles, boilers, and other articles, could not be 
done in secret. Such material and equipment, as well as the product, would 
have to be moved in and out and would challenge the notice and attention of 
any one situated as was appellant and his aid. The court properly charged 
him with knowledge of the unlawful use of his premises and the consequent 
increase in the hazard 

The appellant challenges jurisdiction in equity upon the ground that the 
appellee has a plain. adequate, and complete remedy at law. He denies, more- 
over, that said) policies were rendered void by any wrongful act or acts on 
his part. Other facts will be noticed and discussed in the course of the opinion. 

1. When appellee filed its bill, the sufficiency thereof was challenged by 
a pleading designated a “demurrer.” It was not there asserted that the ap- 
pellee had a plain, adequate, and complete remedy at law. Said “demurrer” 
partook of the nature of a demurrer in a law case. The pleading filed by ap- 
pellee and upon: which the case was tried was designated “Amended Bill in 
Equity.” 

[2] The case was duly docketed on the equity side of the court. Equity 
Rule No. 22 (28 USCA § 723) provides that an action improperly brought on 
the equity side of the court “shall be forthwith transferred to the law side and 
be there proceeded with.” Appellant should have moved to transfer the case 
to the law side. He failed to make such a motion and by proceeding to a 
hearing he waived his right, if any existed. Fay v. Hill (C. C. A.) 249° F. 415, 
loc. cit. 418. 

{3] Moreover, appellee necessarily invokes the doctrine of subrogation. 
Notwithstanding the agreement in the policy, the appellee did not become ipso 
incto subrogated to the rights of the creditor. Subrogation “is not a substantive 
tangible right of such nature and character that it can be seized and held and 
enjoyed independently of a judicial proceeding. It is a right in action only, 





344 The Insurance Law Journal, Vol. 75 [Aug., 1930 


that is, it must be established by a judicial proceeding. For this purpose, re- 
sort must be had to a civil action.” 25 R. C. L. § 70, p. 1391. 

[4, 5] Appellee’s action was properly lodged in equity. This being true, we 
may assume that foreclosure is a statutory and therefore a legal proceeding, 
still jurisdiction in equity will not be relinquished until purely legal rights have 
been determined. Shaffer v. Carter, 252 U. S. 37, 40 S. Ct. 221, 64 L. Ed. 445. 
But —— is not necessarily a statutory proceeding. Keith & Perry Coal 
Co. Bingham, 97 Mo. 196, 10 S. W. 32. Even if so, the remedy at law to be 
adequate must be a remedy at law in the federal court where jurisdiction in 
equity is sought. Coler vy. Board of Com’rs of Stanly County (C. C.) 89 F. 257; 
Smyth v. Ames, 169 U. S. 466, 18 S. Ct. 418, 42 L. Ed. 819. 

2. It was provided by the policy that it should become void (a) “if the hazard 
be increased by any means within the control or knowledge of the insured.” 
This provision stands alone and separate from the other provisions of the pol- 
icy. According to the evidence, the hazard was greatly increased by means 
which were within the knowledge and control of the insured. Large quantities 
of gasoline were kept and stored in said premises for use in connection with the 
illegal manufacture of alcohol. Moreover, according to the evidence, alcohol 
itself is an explosive substance. It would be idle to say that the hazard of 
said prmises was not increased by the installation and operation of distilling 
apparatuses in accordance with the methods and means shown to have been 
employed in this case. All the evidence points conclusively to that fact. The 
trial court properly found that these matters were within the knowledge and 
control of the appellant. This court must reach the same conclusion from an 
examination of the evidence. Such a provision in the policy has been held to 
be reasonable. Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, loc. cit. 
463, 14 S. Ct. 379, 38 L. Ed. 231; Norwaysz v. Thuringia Ins. Co., 204 Ill. 334, 68 
N. E. 551. 

The evidence justifies the conclusion that the appellant knew of the illegal 
manufacture of alcoholic spirits in his building. Appellant cites, but. is not aided 
by Colker v. Connecticut Fire Ins. Co., 224 Ky. 837, 7 S. W.(2d) 502, 505, where 
the court approved the following as a proper instruction: “If the plaintiff had, 
in good faith, rented to James Martin the sheet and metal building and Martin 
had installed and operated the moonshine still therein, without the plaintiff's 
consent, and plaintiff did not know it and in the exercise of ordinary care, under 
the facts known to him, should not have known it, then same was not by means 
within his control.” The court then said: “The operation of the moonshine 
still increased the hazard to the property.” 

[6] Although appellant said that he had forbidden such illegal use of his 
premises, and had stipulated in his lease that the premises should not be used 
in violation of the law, yet appellant permitted them to be so used. He re- 
served in his lease the right “to enter at all reasonable times to view the premises.” 
Yet with all the suspicious circumstances, appellant never exercised that right. 
It was within his power to enforce the provisions of the lease. In fact, he 
had the right to enforce an implied warranty that the premises should not be 
put to an unlawful use. 36 C. J. 87. It would appear, therefore, that the hazard 
was increased by means within both the control and knowledge of the appel- 
lant. 

[7] 3. It is contended by the appellant that the policies themselves contain 
no provision relative to the use of said premises. When the policies were 
written, the premises were occupied by the E. L. Miller Manufacturing Com- 
pany. This company was engaged in the manufacture of water fillers, oil burners, 
ice can fillers, and other small appliances. Both parties knew the nature and 
hazards of this occupancy. It was unnecessary to stipulate in the contract the 


nature of the occupancy and the hazards thereof when both were well known 
to the contracting parties. 


(8) 4. The policies provided that they should be void in the event of a change 
of possession. with increase in hazard. There was such a change of possession 
of a part of said premises with a very material increase in hazard. The policies 
became void under this provision. Appleby v. Firemen’s Fund Ins. Co., 45 Barb. 
(N. Y.) 454 (second appeal) 54 N. Y. 253; Planters’ Mutual Ins. Ass’n of Arkansas 
v. Dewberry, 69 Ark. 295, 62 S. W. 1047, 86 Am. St. Rep. 195. 
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[9] It was further provided that said policies should become void “if there 
be kept, used or allowed” on said premises gasoline or other explosives. Un- 
deniably large quantities of gasoline and alcohol were kept and used on said 
premises by Armeno. Such articles were used in connection with the unlaw- 
ful manufacture of alcoholic spirits. This was a violation of the contracts and 
warranted the appellee in declaring them void. La Force v. Williams City Ins. 
Co., 43 Mo. ~— 519; Liverpool & London Ins. Co. vy. Gunther, 116 U. S. 113, 6 
S. Ct. 306, 29 L. Ed. 575; Gunther v. Liverpool Ins. Co., 134 U. S. 110, 10 S. Ct. 
448, 33 L. Ed. ‘857; Leonard vy. Northwestern Nat. Ins. Co., 53 App. D. C. 343, 
290 F. 318. 

{10] 5. Neither can the storing and use of gasoline and alcohol on said 
premises be excused or justified under the so-called work and material clause of 
the policies. This provision reserves to the occupant the right to use “the prem- 
ises as is usual and incidental in the business * * * as conducted therein 
* * * when not in violation of any law.” 

Obviously and admittedly the materials in question weré used in violation of 
law as the premises were being used not only to violate the prohibitory laws 
of the government but the revenue laws as well. 

6. The appellant makes the further contention that the provision in the mort- 
gage clause for subrogation is in violation of the standard policy form provided 
for by the laws of Missouri. An applicable Missouri statute (Rev. St. Mo. 
1919, § 6239) requires that each company doing business in the state of Missouri 
shall file its form of policy to be used “covering the responsibilities of the com- 
panies as well as the duties of the assured, to be classed and known as its form 
of Missouri fire insurance policy.” It is further provided that “after the first 
day of July, A. D. 1919, no policy shall be issued in this state carrying risks by 
fire or lightning by any company which does not embrace the form filed and ap- 
proved of, as herein provided.” 

{11] It is to be noted that the policies in suit embraced the forms filed and 
approved, but contained other conditions not inconsistent with those appearing 
in the form filed. The form filed and approved specifically provided for “such 
other provisions, agreements or conditions as may be endorsed hereon or added 
hereto.” It was not only clearly within the rights of the parties to provide for 
a subrogation agreement, but such could have been enforced as legal subro- 
gation without such an express stipulation. 

The evidence tended to show that the superintendent of insurance of the 
state of Missouri was entirely familiar with appellee’s amplified mortgage clause, 
and that its use had been permitted as lawful and not inconsistent with the form 
filed. 

{12] 7. Appellee had a right to declare the policy void as against the ap- 
pellant. This right was not waived by its examination of the assured. Such an 
examination was provided for in the contract. Neil Bros. Grain Co. v. Hartford 
Fire Ins. Co. (C. C. A.) 1 F. (2d) 904. 

No error appearing, and the decrees having been entered for the right party, 
the same should be and ure 

Affirmed. 


HERNOR CO., Inc., v. SUPERIOR FIRE INS. CO. et al. 
District Court, E. D. New York. March 15, 1930. 
39 Federal Reporter (2d) 477. 
1. INSURANCE—WARRANTY—OCCUPANCY. 
Clause in fire insurance policy that building was occupied as dwelling held 
warranty that on date of issuance of policy building was occupied as dwelling. 
(For other cases, see Insurance, Dec. Dig. § 265.) 
2. INSURANCE—BREACH OF WARRANTY—VACANT BUILDING. 
Where building was vacant and unoccupied at time fire insurance policy was 
issued, warranty that building was occupied as dwelling held breached. 
(For other cases, see Insurance, Dec. Dig. § 279.) 
3. INSURANCE — VACANCY PERMIT — OCCUPANCY CLAUSE — CON- 
SISTENCY. 
Vacancy permit clause that during term of any policy year building could be 
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vacant for nine months and ten days held not inconsistent with occupancy clause 
relating to condition of building at date of issuance of fire policy. 
(For other cases, see Insurance, Dec. Dig. § 279.) 
4. INSURANCE—INCONSISTENT CLAUSES—CONSTRUCTION AGAINST 
INSURER. 
In event of inconsistent or repugnant clauses in fire insurance policy, it must 
be construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE—CONSTRUCTION—AVOIDING FORFEITURE. 
Construction of fire policy which will avoid forfeiture is favored in prefer- 
ence to one which will work forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
6. INSURANCE INTERPRETATION — ORDINARY MEANING OF 
WORDS. 
Court should interpret clauses of fire policy according to ordinary meaning of 
words used. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 
7. INSURANCE—FIRE LOSS—EVIDENCE—SUFFICIENCY. 
$4,700 verdict against insurer for damage to building by fire held against 
weight of evidence in suit on fire policy. ; 

The evidence disclosed that the building insured was in a dilapidated 
and abandoned condition prior to issuance of policy of insurance, and had 
very little, if any, value. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

At Law. Action by the Hernor Company, Inc., against the Superior Fire 
Insurance Company and another. Verdict for plaintiff. 

Verdict set aside. Judgment for defendant. 

Walter & Wolff, of New York City (Alfred A. Walter, of New York City, 
of counsel), for plaintiff. 

Denman, Bevier & Scotti, of New York City (Louis Bevier, Jr., of New 
York City, of counsel), for defendant Superior Fire Ins. Co. 
Moscowirz, District Judge. 


The plaintiff, a domestic corporation, brought this action against the defend- 
ant Superior Fire Insurance Company a foreign corporation, on a policy of fire 
insurance. 

The action was tried before the court and a jury, resulting in a verdict 
by the jury in favor of the plaintiff in the sum of $4,700. The questions of law 


raised by motions made by the defendant were reserved for the court under a 
stipulation of the parties. 


On March 12, 1927, the defendant issued its policy of fire insurance in the 
sum of $5,000 to the plaintiff, in which the subject of the insurance was described 
as follows: 

“$5,000. On the * * * story * * * roof * * * frame building and additions 
and extensions attached thereto, including heating, lighting, cooking and elec- 
trical apparatus with their appurtenances, fixtures and connections, mason and 
plumbing work, steam, gas, and water pipes and their fixtures, fire escapes, 
awnings, stoops and all other fixtures, contained in or attached to and forming 
part of the building occupied as a dwelling and situate on the North side of 
Court Street 400 feet West of Junction Avenue, Elmhurst, County of Queens, 
State of New York. Loss, if any, on buildings payable to Clara E. Burroughs, 
Mortgagee. Warranted by the insured that the above described building is occu- 
pied exclusively for dwelling purposes by not more than three families.” 

The policy also contained, among others, the following provisions: 

“Privilege granted * * * (5) to be vacant for a period of not exceeding nine 
consecutive months in any one policy year in addition to the ten days permitted 
by the policy.” 

“This entire policy shall be void if the insured has concealed or misrepre- 
sented any material fact or circumstance concerning this insurance or the subject 
thereof or in case of any fraud or false swearing by the insured touching any 
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matter relating to this insurance or the subject thereof, whether before or after 
a loss.” 

“* * * Unless otherwise provided by agreement in writing added hereto this 
Company shall not be liable for loss or damage occurring. 

“* * * (f) while a described building, whether intended for occupancy by 
owner or tenant, is vacant or unoccupied beyond a period of ten days. 

When the policy was written, the building was vacant and unoccupied, and 
was still vacant and unoccupied on June 24, 1927, when the fire occurred which 
almost completely destroyed the building. The building was located on the north 
side of Court street, 400 feet west of Junction avenue, Elmhurst, county of Queens, 
state of New York. It was about 125 years old, and was in a dilapidated con- 
dition. The windows and door openings were open and unprotected; the plaster 
and lath was down in most of the rooms; and the flooring was broken and badly 
worn. 

On February 22, 1927, about 3 weeks before the policy was issued, there was 
a fire in the building which did extensive damage to the interior, burning a large 
hole in the side of the house approximately 20 feet in diameter, and a large hole 
in the roof. Prior to this fire there were holes in the roof as a result of the actions 
of the elements. The building was in this condition at the time the policy was 
issued. 

The defendant asked no questions about the condition of the house when 
receiving the oral application for the insurance policy, and no information of the 
condition of the building was given to the defendant by the plaintiff. The condi- 
tion of the building was such that it was unfit for occupancy as a dwelling or 
for any other purpose. 

{1, 2] The clause in the policy quoted above which contains the words “oc- 
cupied as a dwelling” constitutes a warranty that on the date of the issuance of 
the policy the building was occupied as a dwelling. It was conceded upon the trial 
that at the time the policy was issued the building was vacant and unoccupied. 
This was a breach of warranty. Wall v. East River Insurance Co., 7 N. Y. 370; 
Alexander v. Germania Fire Insurance Co., 66 N. Y. 464, 23 Am. Rep. 76. 

[3] The vacancy permit clause which is also quoted above and contained in 
the policy is not inconsistent with the occupancy clause. The words “to be vacant” 
in the vacancy permit clause relate to a time subsequent to the issuance of the 
policy. The occupancy clause relates to the condition of the building at the date 
of the issuance of the policy. To construe the vacancy permit clause to relate to 
the time of the issuance of the policy would make it inconsistent with the occupancy 
clause. 

[4-6] It is the law that, in the event of inconsistent or repugnant clauses, the 
policy must be. construed in favor of the insured. Courts will favor a construction 
which will avoid a forfeiture in preference to one which will work a forfeiture. 
The court should interpret the clauses of the policy according to the ordinary 
neaning Gf the words used. Preston v. A*tna Insurance Company, 193 N. Y. 142, 
85 N. E. 1006, 19 L.. R. A. (N. S.) 133. 

A reading of the clauses of the policy shows that there was a warranty that 
the building was occupied as a dwelling at the time of the issuance of the policy. 
The insurance company, however, agreed that during the term of any one policy 
year the building could be vacant for 9 months and 10 days. Both clauses therefore 
can be given their full effect. 

[7] The building was in a dilapidated and abandoned condition prior to the 
issuance of the policy of insurance, and was hardly more than a shell, and had very 
little, if any, value. The verdict of $4,700 is therefore excessive in amount and 
against the weight of evidence and will be accordingly set aside. 

Considering the condition of the building before the issuance of the insurance 
policy, it is a serious question whether or not the failure of the plaintiff to dis- 
close the same did not constitute a concealment of material facts. However, be- 
lieving as I do that there has been a breach of warranty barring a recovery by the 
plaintiff, it is not necessary to discuss this question. 

The verdict will be set aside and the complaint dismissed. Judgment for the 
defendant. Settle judgment on notice. 
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CARSON et al. v. HOME FIRE & MARINE INS. CO. 
No. 5673 
Circuit Court of Appeals, Fifth Circuit. March 24, 1930. 
39 Federal Reporter (2d) 50. 
2. INSURANCE—BUILDER’S RISK FIRE POLICY—MUTUAL MISTAKE-- 

REFORMATION. 

Contractors who requested agent to issue builder’s risk fire policy held en- 
titled after loss to reformation of policy, which through mutual mistake, insured 
contractors as owners and required unconditional ownership. 

Building contractors gave instructions to insurance agent to issue 

a construction or builder’s risk policy of fire insurance on building which 

the contractors were erecting under contract with the owner. By mis- 

take the policy actually issued, incorrectly described the buildings and 

lot and insured the applicants as owners of the buildings under construc- 

tion, and contained clause providing that policy should be void if interest 

of insured was other than unconditional and full ownership. The con- 

tractors paid the premium without examining the policy and the buildings 

described therein, while in course of construction, were damaged by 
fire. 

(For other cases, see Insurance, Dec. Dig. § 143[6].) 

3. INSURANCE—REFORMATION OF POLICY—NEGLIGENCE. 

Failure of persons applying for builder’s risk fire policy to examine policy 
or discover mistake until after loss, did not constitute such negligence as to 
defeat recovery in reformation suit. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


4. ee POLICY—INSURED’S DUTY OF EXAMINA- 
ION. 
Insured is not held to same degree of care in respect to examination of 
printed policy as in case of ordinary contract. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE—PROOF OF LOSS—WAIVER. 

Insurer’s refusal to pay loss within time required for proof constitutes waiver 
of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Lake Jones, Judge. 

Suit by H. H. Carson and H. M. Cochran, Jr., copartners, doing business 
under the firm name of Carson & Cochran, against the Home Fire & Marine 
Insurance Company. From a decree of dismissal, defendants appeal. 

Reversed and remanded. 

N. B. K. Pettengill, of Tampa, Fla. (Cook, Blanchard & Hoffman, of St. 
Petersburg, Fla., and Macfarlane, Pettengill, Macfarlane & Fowler, of Tampa, 
Fla., on the brief), for appellants. 

John B. Sutton and H. C. Tillman, both of Tampa, Fla., for appellee. 

Before Bryan and Foster, Circuit Judges, and Sibley, District Judge. 

Bryan, Circuit Judge. 

This is an appeal from a final decree dismissing on motion a bill to reform 
a fire insurance policy on the ground of mutual mistake. 


The case stated by the bill is this: Appellants were building contractors. 
On February 1, 1926, they gave instructions to appellee’s agent at his solicitation, 
to issue to them a construction or builder’s risk policy of fire insurance on a 
two-story dwelling and a garage which they were erecting under contract with 
the owner. The insurance agent had previously issued to appellants a number 
of policies of builder’s risk insurance and knew that they were building con- 
tractors and were not the owners of the lot on which they were erecting the 
building in question. He promised to comply with their instructions and de- 
livered to them a policy of fire insurance dated the same day. They paid the 
insurance premium and placed the policy in their safe without examining or 
reading it, because of their confidence and belief that it had been correctly 
made out, as had been all previous policies which the agent had issued to them. 
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Appellee’s agent intended to comply with the instructions of appellants to issue 
a construction or builder’s risk policy, but by mistake of an employee in his 
office, the policy actually issued described the dwelling as a one-story building, 
did not correctly describe the lot on which the dwelling and garage were being 
constructed, insured appellants as owners of buildings under construction, and 
contained clauses which provided that it should be void “if the interest of the 
insured be not truly stated herein, * * * [or] unless otherwise provided by 
agreement indorsed hereon, * * * be other than unconditional and sole own- 
ership.” The policy as issued was for a term of three years, and insured the 
building described in it while they were in course of construction. Before the 
buildings were completed, the dwelling was destroyed, and the garage damaged 
by fire. Appellants did not submit formal proof of loss within the sixty-day 
period required by the policy, but within that period appellee denied liability, 
and advised appellants that because of errors and inaccuracies contained in 
the policy it would refuse to pay the loss, or any part thereof. 

{1, 2] There can be no doubt that a court of equity has the power to re- 
form a contract on the ground of mutual mistake. 23 R. C. L. 327. The bill 
of complaint alleges that the mistakes which it seeks to correct were mutual. 
There is nothing in the nature of the mistakes alleged which it would be in- 
equitable to correct. And it is necessary, before appellants can sue on the 
policy, to have it reformed, at least as to the clauses which describe them as 
owners instead of building contractors, and provide that the policy shall be void 
if their interest be not truly stated therein, or be other than unconditional 
and sole ownership. It is a misconception of the object of the bill to say that 
these clauses cannot be changed except by a written indorsement. The very 
purpose of the suit is to change the terms of the policy in such sort as 
to make them conform to the intention of the parties. 

[3, 4] It is argued that the failure of appellants to examine the policy when 
it was delivered, or to discover the mistakes complained of until after loss, con- 
stitutes such negligence as to defeat recovery. Fire insurance policies are 
made out on standard forms and are full of technical terms which the insured 
rarely understands. The insured is bound to accept the policy as it is printed, 
and he is, therefore, not held to the same degree of care in respect of reading 
and examining it as he is in the case of an ordinary contract that he can re- 
ject or have changed to meet his demands. 23 R. C. L. 351. 

[5] It is argued that it would be a futile thing to reform the policy in 
question, because appellants admittedly cannot show compliance with the re- 
quirement to make proof of loss within sixty days after the date of the fire. 
A complete answer to that argument is the alleged refusal within that time of 
appellee to pay the loss. The effect of such refusal was to waive proof of loss 
Royal Insurance Co. v. Martin, 192 U. S. 149, 162, 24 S. Ct. 247, 48 L. Ed. 385 

The decree is reversed, and the cause is remanded for further proceedings 
not inconsistent with this opinion. 


CONCORDIA FIRE INS. CO. OF MILWAUKEE v. COMMERCIAL BANK 
OF LIBERTY, MO. 
No. 8692. 
Circuit Court of Appeals, Eight Circuit. Feb. 13, 1930. 
Rehearing Denied May 3, 1930. 
39 Federal Reporter (2d) 826. 

4. INSURANCE—FIRE INSURANCE—CHANGE OF USE—MORTGAGEE’S 

KNOWLEDGE—QUESTION FOR JURY. 

In mortgagee’s action on fire policy, change of use of house to lodging 
house and plaintiff’s knowledge of change held questions for jury. 

The policy contained standard mortgage clause which required the 

mortgagee to notifiy the insurer of change of ownership or occupancy, 

or increase of hazard, which shall come to mortgagee’s knowledge. The 

evidence disclosed nothing more than that occasionally the insured ac- 

comodated a transient lodger, and it did not appear that the premises 

had not been so occasionally used at or prior to the time of the writing 

of the insurance. 


(For other cases, see Insurance, Dec. Dig. § 668[9].) 
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5. INSURANCE—FIRE INSURANCE—INSURED PREMISES—CHANGE IN 

USE—MORTGAGEE’S KNOWLEDGE... 

To defeat mortgagee’s recovery on fire policy requiring notice of change 
in interest or occupancy of premises if known to mortgagee, mortgagee must 
have had actual knowledge of change. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

6. INSURANCE—FIRE INSURANCE—CHANGE OF INTEREST—MORT- 

GAGEE’S KNOWLEDGE—BANK DIRECTOR. 

Bank holding trust deed on insured property held not chargeable with knowl- 
edge of change of ownership by fact that bank director maintained abstract 
office in which he had abstract books which showed transfer. 

While the bank’s attorney was ai different times attorney for in- 
sured and had the abstract books in his office showing the transfer, it 
appeared the books were kept by an employee, and that the transfer 
was not actually known by the director until after the fire, and that he 
had no knowledge of any change in use, occupancy, or increased hazard 
prior to the fire. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

8. INSURANCE—FIRE INSURANCE—PAYMENT—VEXATIOUS REFUSAL 

—PENALTY—BURDEN OF PROOF. 

Plaintiff suing on fire policy had burden to show vexatious refusal to pay 
loss, within statute permitting assessment of penalty and attorney’s fee (Rev. 
St. Mo. 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

9. INSURANCE—PAYMENT—VEXATIOUS REFUSAL—PENALTY—EVI- 

DENCE—SUFFICIENCY. 

Evidence held insufficient to make issue for jury of insurer’s vexatious re- 
fusal to pay loss. (Rev. St. Mo. 1919, § 6337). 

Defendant’s adjuster discovered that there had been a transfer of 
title, which, if known to the plaintiff mortgagee, would have avoided the 
policy, and the investigation further disclosed what appeared to be a 
change in the use of the property increasing the hazard. There was no 
evidence of any direct demand for payment, and, while a considerable 
length of time elapsed between the date of the loss and the commence- 
ment of the action, there appeared to have been no correspondence be- 
tween the mortgagee bank and the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Action by the Commercial Bank of Liberty, Missouri, against the Concordia 
Fire Insurance Company of Milwaukee. Judgment for plaintiff, and defendant 
appeals. 

Affirmed in part, and in part reversed and remanded, with directions. 

Samuel Levin, of Chicago, Ill. (Frederick D. Silber, of Chicago, IIL, William 
S. Hogsett and Chester L. Smith, both of Kansas City, Mo., and Herbert W. 
Hirsh, of Chicago, Ill., on the brief), for appellant. 

Henry S. Conrad, of Kansas City, Mo. (James Simrall, of Liberty, Mo., 
L. E. Durham and Hale Houts, both of Kansas City, Mo., on the brief), for ap- 
pellee. 

Before Van Valkenburgh and Gardner, Circuit Judges, and Munger, District 
Judge. 

GARDNER, Circuit Judge. 

This is an action brought by the Commercial Bank of Liberty, Mo., to re- 
cover upon a policy of fire insurance which the appellant, Concordia Fire In- 
surance Company, issued to E. D. Moore, inthe amount of $5,000, covering 
a two-story dwelling. The parties will be referred to as they appeared in the 
lower court. There was attached to the policy a National Board standard mort- 
gage clause, which, in part, reads as follows: 

“Loss, if any, payable to Commercial Bank or assigns, as mortgagee (or 
trustee) as such interest may appear. 
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“This policy, as to the interest therein of the said payee, as mortgagee 
(or trustee) only, shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property nor by the commencement 
of foreclosure proceedings, nor the giving of notice of sale relating to the prop- 
erty, nor by any change in the interest, title, or possession of the property, nor 
by any increase of hazard; provided that in case the mortgagor or owner shaii 
neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same; and provided further that the mortgagee (or 
trustee) shall notify this company of the commencement of foreclosure proceed- 
ings, and of any notice of sale relating to the property, and of any change of own- 
ership or occupancy or increase of hazard which shall come to the knowledge 
of said mortgagee (or trustee), and unless permitted by this policy, the same 
shall be noted thereon and the mortgagee (or trustee) shall, on demand, pay 
the premiums for any increased hazard. 

“Failure upon the part of the mortgagee (or trustee) to comply with the 
foregoing obligations shall render the insurance under this policy null and 
void as to the interest of the mortgagee (or trustee).” 

The policy contained the following provisions: 

“This entire policy, unless provided by agreement endorsed hereon or 
added hereto, shall be void * * * if the hazard be incresaed by any means 
within the control or knowledge of the insured; * * * or if the interest of 
the insured be other than unconditional and’sole ownership; or if the subject 
of insurance be a building on ground not owned by the insured in fee simple; 
* * * or if any change other than by the death of an insured take place 
in the interest, title or possession of the subject of insurance (except change of 
occupants without increase of hazards): * * * 

“If, with the consent of this company, an interest under this policy shall 
exist in favor of a mortgagee or of any person or corporation having an interest 
in the subject of the insurance other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in the manner ex- 
pressed in such provisions and conditions of insurance relating to such interest 
as shall be written upon, attached or appended hereto.” 

It is alleged in the plaintiff’s petition that on or prior to August 18, 1924, 
E. D. Moore was indebted to the plaintiff bank in the sum of $5,000, to secure 
the payment of which Moore, on August 15, 1924, executed his deed of trust 
to the bank. It is further alleged that on January 24, 1927, the building covered 
by the insurance was destroyed by fire, and that at the time of the fire there 
was due plaintiff on Moore’s indebtedness, represented by promissory note, the 
sum of $4,273.70, for which amount the plaintiff prayed judgment, with interest, 
and for penalty and attorney fees, by reason of the alleged vexatious refusal 
of the defendant to pay the loss. 

By way of answer, the defendant alleged that, subsequent to the issuance 

of the policy and the attaching of the mortgage clause in favor of the plaintiff 
bank, the insured, Moore, conveyed the property, and that thereafter Moore's 
grantees entered into a contract for the sale of the property, which changes 
of ownership were with the knowledge of the bank, and that the plaintiff did 
not notify the defendant company of the changes of ownership, as required by 
the mortgage clause; by reason of which failure the plaintiff forfeited any right 
to recover under the policy or the mortgage clause attached thereto. 
_ The answer further alleged that although the policy provided that the build- 
ing insured should be occupied only for dwelling purposes, there was a change 
of occupancy with the knowledge of the plaintiff, of which change the plaintiff 
did not notify the defendant, as required by the policy, and that, by reason 
of such failure of the plaintiff to notify the defendant of the increase in hazard, 
plaintiff forfeited any right to recover under the policy, or under the mortgage 
clause attached thereto. 

When the cause was called for trial, the defendant moved for a dismissal 
because of an alleged defect of parties, in that the mortgagor was not joined 
as a party to the action by the plaintiff. This motion was denied, and on trial 
the jury returned a verdict for the amount due the plaintiff on the mortgage 
debt, with interest from March 24, 1927, and for penalty for vexatious refusal 
to pay the loss in the sum of $213.68, and for attorney fees in the sum of $1,000; 
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the verdict amounting in the aggregate to the sum of $6,664.09, for which amount 
judgment. was duly entered. 

In the assignments of error filed by defendant with his petition for appeal, 
forty-six alleged errors are assigned, but, in the brief, appellant specifies and 
urges only seven, which may be summarized as follows: (1) That the court 
erred in denying defendant’s motion to dismiss by reason of the defect of parties 
plaintiff; (2) that the court erred in denying defendant’s motion to direct a 
verdict for the defendant made at the close of plaintiff’s case; (3) that the court 
erred in permitting the plaintiff to cross-examine defendant’s witness Simrall 
relative to matters not the subject of direct examination; (4) that the court erred 
in not instructing the jury to return a verdict in favor of the defendant because 
the insured building was used, subsequent to the issuance of the policy, as a 
rooming house for transient roomers; (5) that the court erred in charging the 
jury as to the knowledge of the witness Simrall of the change in occupancy, or 
the change of ownership, or the alleged increase in the hazard of the risk; 
(6) that the court erred in refusing to instruct the jury that there was no evidence 
that the defendant had vexatiously refused to pay the loss; and (7) that the 
court erred in submitting to the jury the question of penalty and attorney fees 
for vexatious refusal to pay the loss. 

[1] The question of the alleged defect of parties plaintiff was not raised by 
the defendant, either by demurrer or answer. It appeared on the face of the 
petition and should have been raised by demurrer under the Missouri practice. 
Missouri Revised Statutes, 1919, § 1226. Had the alleged defect not appeared on 
the face of the petition, the objection should then have been taken by answer. 
Missouri Revised Statutes, 1919, § 1230. The objection not having been so taken, 
it was waived. 

Section 1230, Missouri Revised Statutes, 1919, also provides that, when the 
matters enumerated in section 1226 do not appear on the face of the petition, 
the objection may be taken by answer, and, “If no such objection be taken, 
either by demurrer or answer, the defendant shall be deemed to have waived the 
same, excepting only the objection to the jurisdiction of the court over the sub- 
ject-matter of the action, and excepting the objection that the petition does not 
state facts sufficient to constitute a cause of action.” Wilson Co. v. Hartford 
Fire Ins. Co., 300 Mo. 1, 254 S. W. 266. 

[2] It is next urged that the court erred in overruling defendant’s motion 
to direct a verdict in its favor at the close of plaintiff’s case. It appears, how- 
ever, that, after the motion was overruled, the defendant introduced testimony 
in its own behalf, and this constituted a waiver, and hence the matter need be 
given no further attention. 

[3] It is strenuously urged that the court erred in permitting plaintiff to 
cross-examine defendant’s witness Simrall relative to matters not the subject 
of direct examination. The record shows the following proceedings, with refer- 
ence to the cross-examination of this witness: 

“Q. Mr. Simrall, following this fire, did you have any talk with Mr. Baker, 
the agent of this defendant company, in an effort to collect the money? A. Yes. 

“Mr. Levin: I object to that, if the court please, as not cross-examination. 

“The Court: Objection overruled.” It is noted that the question did not 
call for any conversation, but was simply preliminary as to whether the witness 
had had such a conversation. Following this, presumably in response to ques- 
tions propounded by plaintiff's counsel, the witness details such conversations 
as he claims to have had, all without objection. He was then interrogated as 
follows: 

“QO. One other question—Did either one of these conversations, or any otf 
them, over the period you have mentioned, ever state to you in words or in 
substance that they would not pay on account of any change in ownership, or 
any contract affecting the interest or title of Mr. Moore to that property? A. 
No sir. 

“Mr. Smith. I move to exclude the answer because it is immaterial. 
“The Court: Overruled. Motion denied.” 


It is here again observed that no objection was made to the question, and, 
after the question was answered, the motion to exclude the answer was noi 
based upon the ground that it was not proper cross-examination, but because 
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it was immaterial. It will thus be noted that the only objection raising the 
question of the propriety of the cross-examination was not made until after the 
answer was given, and no motion was made to strike out the answer, and, in 
any event, the question was simply preliminary, and subsequent thereto, without: 
objection, the witness related such conversations as he claimed to have had. 
There was clearly no reversible error in: these rulings. Dinet v. Rapid City 
(C. C. A.) 222 F. 497. 

(4, 5] It is next urged that it appears from the undisputed evidence that 
the use of the premises in question had been changed from that of a dwelling 
house to that of a lodging house for transient guests, and that the plaintiff 
had knowledge of this change, and, having failed to notify defendant, the court 
should have directed a verdict for the defendant because of the violation of the 
mortgage clause. If this question is presented by the record, it is by reason 
of the court’s refusal to give instruction No. 2 requested by the defendant. The 
specification of error, however, does not set out this instruction totidem verbis, 
as required by Rule 24 of this court. In any event, the question of the alleged 
change of use of the house, and the alleged knowledge of the plaintiff were, 
at most, all controverted questions of fact to be determined by the jury. The 
knowledge brought home to the mortgagee must be actual and not constructive 
knowledge. Hartford Fire Ins. Co. v. Morris (C. C. A.) 27 F.(2d) 508. The 
court, in effect, so instructed the jury, and the verdict of the jury is conclusive 
on the defendant. : 

The most that can be said with reference to the testimony is that it tended 
to show that occasionally the insured accomodated a transient lodger. There 
is nothing to indicate that the premises had not been so occasionally used at 
or prior to the time of the writing of the insurance, nor was the occasional 
housing of a transient lodger inconsistent with the use of the premises as a 
dwelling house; nor, in fact, is there any evidence to indicate that the property 
had undergone any substantial change. It cannot be said that the evidence 
showed without dispute that the plaintiff bank knew of the alleged use of the 
premises as a lodging house, if they were so used, and hence the question was 
properly a jury question. 

[6] The court charged the jury that if the witness Simrall had knowledge 
ot a change of occupancy, transfer, or change of ownership, or increase of 
hazard prior to the fire, the bank would be charged with such knowledge, pro- 
vided the jury should further find from the evidence that his duties as director 
and attorney for the bank were of such nature as to oblige or require him to 
communicate his knowledge to the other bank officials. The court further 
charged the jury that knowledge of the bank ordinarily would be such knowledge 
as would come to the executive officers of the bank charged with the super- 
vision and management of the bank. There is no claim that there was any direct 
evidence of actual knowledge on the part of Simrall, either of the transfer of title 
by Moore, or of the alleged change in the use or occupancy of the premises. 
3ut it is claimed that by reason of the fact that he was at different times at- 
torney for Moore, and that he had a set of abstract books in his office, and 
these books showed the transfer in question, he was charged with knowledge. 
It appears that the abstract books were not kept by Simrall, but by an em- 
ployee in his office, and the positive evidence is that this transfer was not actu- 
ally known by Simrall until after the fire. Neither is there any substantial evi- 
dence that Simrall had knowledge of any change in use, occupancy, or in hazard 
prior to the fire. The knowledge contemplated by the mortgage clause in ques- 
tion, requiring the mortgagee to give notice to the insured, is actual knowledge 
as distinguished from constructive knowledge. It is not enough that by the 
exercise of diligence the mortgagee could have learned of these changes, either 
in title, or in the use of the premises, but actual knowledge was necessary. Hart- 
ford Fire Ins. Co. v. Morris (C. C. A.) 27 F.(2d) 508; Brown v. Conn. Fire Ins. 
Co., 197 Mo. App. 317, 195 S. W. 62. The instruction complained of could not, 
therefore, have been prejudicial to the defendant. 

(7] A separate paragraph of appellant’s brief is devoted to the question of 
the weight of the evidence, and it is there argued that the verdict of the jury 
is against the weight of the evidence. It is not, however, the function of this 
court to weigh the evidence, but only to determine whether or not there is 
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substantial evidence to sustain the verdict. Atchison, T. & §S. F. Ry. Co. yv. 
Condos (C. C. A.) 30 F.(2d) 669; Flannery v. Willcuts (C. C. A.) 25 F.(2d) 951 

[8, 9] The other specifications go to the action of the lower court in sub- 
mitting to the jury the question of the alleged vexatious refusal of the defendant 
to pay the loss under this policy. Section 6337, 1919 Revised Statutes of Missouri, 
provided that, “In any action against any insurance company to recover the 
amount of any loss under a policy of fire, cyclone, lightning, life, health, accident, 
employers’ liability, burglary, theft, embezzlement, fidelity, indemnity, marine 
or other insurance, if it appears from the evidence that such company has vex- 
atiously refused to pay such loss, the court or jury may, in addition to the 
amount thereof and interest, allow the plaintiff damages not to exceed ten per 
cent. on the amount of the loss and a reasonable attorney’s fee; and the court 
shall enter judgment for the aggregate sum found in the verdict.” In this case, 
the jury assessed, aspenalty under this statute, the sum of $213.68, and as at- 
torney’s fee the sum of $1,000, and these items were added to the amount due on 
the policy and judgment entered for the aggregate amount. It is vigorously 
urged that the court erred, not in the instructions given on this question, but 
in submitting this question to the jury at all under the facts appearing in the 
record. 

It appears from the record that the defendant’s adjuster, in investigating 
the facts of this case, discovered that there had been a transfer of title which, 
if known to the plaintiff, would have avoided the policy. It also appears that 
his investigation disclosed what may reasonably have appeared to him to be 
evdence of a change in the use of the property increasing the hazard and risk 
of the insurance company. His investigation also disclosed that the attorney 
and director of the bank maintained, in connecton wth his law business, an 
abstract office, and that the insured was a client of this director and attorney, 
who apparently was in position to have learned of this transfer. 

The burden of proof on this question was on the plaintiff. There was no 
evidence of any direct demand for payment, either by way of correspondence 
or by oral negotiations. A very considerable length of time elapsed between 
the date of the loss and the commencement of the action, and it is noticeable 
that during this entire time there seems to have been no correspondence what- 
ever between the bank, or anyone representing the bank, and the insurance 
company. Outside of the mere lapse of time, there is nothing in this record 
to warrant the conclusion that the failure to pay indicated that defendant’s 
attitude was vexatious and recalcitrant. We are of the view that there is no 
substantial evidence to sustain this portion of the judgment. Commercial Cas- 
ualty Ins. Co. v. Fruin-Colnon Contracting Co. (C. C. A.) 32 F.(2d) 425; Non- 
Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37; Aufrich- 
tig v. Columbia Nat. Life Ins. Co., 298 Mo. 1, 249 S. W. 912. 

The question is quite fully considered by this court in an opinion by Judge 
Van Valkenburgh in Commercial Casualty Co. y. Fruin-Colnon Contracting Co., 
supra, and further discussion of the question here would seem to be quite un- 
necessary. 

The portion of the judgment awarding plaintiff damages and interest should 
be and is sustained, but that portion of the judgment awarding the plaintiff 
penalty in the sum of $213.68 and attorney’s fees in the sum of $1,000, because 
of the alleged vexatious refusal to pay the loss, should be and is reversed. It 
follows that the case should be remanded to the lower court, with directions 
that the plaintiff remit from the judgment as entered the amount of the penalty 
and attorney’s fee as assessed by the jury, and, as so modified, the judgment 
will be and is affirmed; but if on notice the plaintiff shall fail to make such 
remission within thirty days after notice, then the court is directed to grant a 


new trial. No costs shall be taxed on this appeal for or against either of the 
parties. 
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AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK v. POWDERLY 
COAL & LUMBER CO. 6 Div. 382. 
Supreme Court of Alabama. March 27, 1930. 
Rehearing Denied May 22, 1930. 
128 Southern Reporter 225. 

1. INSURANCE—ADMITTING FIRE POLICY ISSUED TO THIRD PER- 
SON CONTAINING STANDARD LOSS PAYABLE CLAUSE TO 
PLAINTIFF HELD ERRONEOUS UNDER COMPLAINT AVERRING 
POLICY ISSUED TO PLAINTIFF AS ASSURED. 

In suit on fire insurance policy where averments of complaint disclosed policy 
issued direct to plaintiff as assured admitting policy issued to third person con- 
taining standard loss payable clause to plaintiff as its interest may appear held 
erroneous on ground of variance between allegation and proof; policy introduced 
not being one declared upon in complaint. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

2. INSURANCE—“INSURABLE INTEREST” EXISTS WHERE ONE HAS 
REASONABLE EXPECTATION OF DERIVING PECUNIARY AD- 
VANTAGE FROM PRESERVATION OF SUBJECT-MATTER. 

Insured having reasonable expectation of deriving pecuniary advantage from 
preservation of subject-matter of insurance, whether advantage inures to him 
personally or as representative of rights or interests of another, has an insurable 
interest. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 


3. INSURANCE—“INSURABLE INTEREST” DOES NOT EXIST IN FA- 
VOR OF SIMPLE CONTRACT CREDITOR WITHOUT LIEN OWNING 
MERE PERSONAL CLAIM AGAINST DEBTOR. 

Simple contract creditor without lien of any character and owning mere per- 
sonal claim against debtor does not have insurable interest in property of debtor. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 


5. INSURANCE—WIDOW’S DOWER, RIGHT TO HOMESTEAD SELEC- 
TION, POSITION AS ADMINISTRATRIX, AND PAYMENT ON HUS- 
BAND’S MORTGAGE HELD INSUFFICIENT INTEREST UPON 
WHICH TO PREDICATE “INSURABLE INTEREST.” 

“Insurable interest” of widow in deceased husband’s property, covered by fire 
insurance policy containing loss payable clause running to creditor, cannot be 
predicated on surviving widow’s inchoate right of dower, nor upon any right to 
homestead selection nor upon widow’s position as administratrix of husband's 
estate, nor upon widow’s payment of part of mortgage on property. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


6. INSURANCE—INSURER BY ISSUING POLICY TO MATERIALMAN 
WITH FULL KNOWLEDGE OF FACTS SURROUNDING INTEREST 
WOULD BE ESTOPPED TO ASSERT INSURED HAD NO INSURABLE 
INTEREST. 

If general agent of insurer was made cognizant of facts in regard to title to 
property insured and interest of person to whom loss was made payable and with 
knowledge of such fact issued policy, insurer would be estopped to assert that 
insured had no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 117.) 


7. INSURANCE—INSURED TO HAVE “INSURABLE INTEREST” MUST 
ACT IN GOOD FAITH AND SHOW SUCH RELATION TO PROP- 
ERTY AS WOULD GIVE SOME INTEREST IN ITS PRESERVATION. 
To have an insurable interest, an insured is not required to have technical 

knowledge, but must act in good faith and show such relation to property as 

would give him some sort of interest in its preservation. 
(For other cases, see Insurance, Dec. Dig. § 115[1].) 
Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 
Action on a policy of fire insurance by the Powderly Coal & Lumber Com- 

pany against the American Equitable Assurance Company of New York. From a 

judgment for plaintiff, defendant appeals. 
Reversed and remanded. 
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Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 
O. S. Finch and Jim Gibson, both of Birmingham, for appellee. 
GARDNER, J. 


The suit was on a fire insurance policy. From a judgment for the plaintiff, 
defendant appeals. 

The complaint is substantially in Code form, and is sufficient. Commercial 
Fire Ins. Co. v. Capital City Ins. Co., 81 Ala. 320, 8 So. 222, 60 Am. Rep. 162. 

[1] We so construe its averments as disclosing the insurance policy issued 
direct to plalintiff as the assured. In proof of the complaint, plaintiff offered 
a policy issued to Mrs. Nattie Bailey which contained a New York standard loss 
payable clause to plaintiff as its interest may appear. We think the defendant’s 
objection to the introduction of this policy upon the ground of a variance between 
the allegation and such proof should have been sustained. It was noi the policy 
declared upon in the complaint. Though not here in point, the recent case of 
Tarrant Land Co. v. Palmetto Fire Insurance Company (Ala. Sup.) 125 So. 807, 
considering such standard loss payable clause, is of interest in this connection. 
This clause expressly provides that as far as the interest of the payee therein is 
concerned the policy shall not be invalidated by any act or neglect of the owner 
nor by any change in the title or ownership and other matters not necessary 
here to note. There were numerous pleas interposed by defendant which were 
appropriate under the complaint as framed and as to which the court erred in 
sustaining demurrer thereto, though many of them would be inappropriate under 
the facts as here disclosed. While the erroneous ruling as to the introduction 
of the policy suffices for a reversal of the cause, yet in view of another trial 


we feel that more should be said, at least in the way of a statement of a general 
view of the case. 


Plaintiffs evidence tended to show that one Swinney had a contract for remod- 
eling a dwelling house in Bessemer, formerly owned by J. A. Bailey, now deceased. 
Bailey died in Florida, but at the time of his death was living with his wife 
and children, some of whom were minors, at Shannon. This house and lot in 
Bessemer, its value at the time not appearing, constituted his estate, but was 
not his homestead. The widow was duly appointed and qualified as administratrix 
of the estate, but nothing further was done in the way of administration. No 
dower had been assigned and no effort at selection of a homestead. Swinney’s 
contract for remodeling the house for a lump sum was verbal and with the widow. 
He was unable to finance, and at his request plaintiff furnished material and 
also advanced some funds to pay laborers on this job. As the work progressed 
plaintiff desired protection from destruction of the premises by fire and applied to 
one Hendrix, agent of defendant company and who is shown to have had sufficient 
authority to qualify him as general agent of the company under the decisions 
of this court. Yorkshire Ins. Co. v. Gazis, 219 Ala. 96, 121 So. 84. We may here 
add, by way of parenthesis, that as to the person Crittenden, his authority is 
limited .and not within the influence of the above-noted authority. Prine v 
Am. Cent. Ins. Co., 171 Ala. 343, 2nd headnote, 54 So. 547. 

{2, 3] Appellant insists that under the proof plaintiff had no insurable intcrest. 
and therefore the policy is void. Pope v. Glenn Falls Ins. Co., 136 Ala. 670, #4 
So. 29, 30; Commercial Fire Ins. Co. v. Capital City Ins. Co., supra. Plaintiff's 
right as to the property bears relation to those of Swinney, the contractor. Le 
Grand v. Hubbard, 216 Ala. 164, 112 So. 826. “Whoever * * * may fairly be 
said to have a reasonable expectation of deriving pecuniary advantage from the 
preservation of the subject-matter of insurance, whether that advantage inures 
to him personally or as the representative of the rights or interests of another, 
has an insurable interest.” American Ins. Co. v. Newberry, 215 Ala. 587, 112 
So. 195, 196. It is further recognized in this state that a simple contract creditor 
without a lien of any character, “without a jus in re or a jus in rem, owning a 
mere personal claim against his debtor, has not an insurable interest in the prop- 
erty of his debtor.” Creed v. Sun Fire Office, 101 Ala. 522, 14 So. 323, 326, 
23 L. R. A. 177, 46 Am. St. Rep. 134. This court has also held that “a person 
can have no insurable interest where his only right arises under a contract which 


is void or unenforceable either at law or in equity.” Pope v. Glenn Falls Ins. 
Co., supra. 


[4] The argument therefore is that under the contract with the widow no 
lien could be fastened upon any interest in the property. Any dower right 
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of the widow was in the nature of a right of action. It was not an interest 
or estate in realty and was unassignable, except by way of extinguishing release 
to the terre-tenant. Francis v. Sandlin, 150 Ala. 583, 43 So. 829. 

[5, 6] So far as the widow’s inchoate right of dower is concerned, it must 
be conceded the enforcement of plaintiff’s claim could not rest upon such interest, 
and such would seem to be the result also as to any right to homestead selection 
(Lester v. Stroud, 212 Ala. 635, 103 So. 692), as well, likewise, her position as 
administratrix (Steele v. Steele, 64 Ala. 438, 38 Am. Rep. 15), or her payment 
of $190 on the mortgage (Foster v. Foster, 219 Ala. 70, 121 So. 80). But 
plaintiff insists that conceding the foregoing, it should recover upon the theory 
of estoppel, as recognized: by this court in Am. Ins. Co. v. Newberry, 215 Ala. 
587, 112 So. 195, wherein the Pennsylvania case of Light v. Countrymen’s Mut. 
Fire Co., 169 Pa. 310, 32 A. 439, 47 Am. St. Rep. 904, is quoted with approval. 
The argument on plaintiff’s behalf is that the general agent Hendrix was made 
cognizant of the facts in regard to the title and of plaintiff’s interest, and that 
so knowing these facts issued the policy sued upon. If such is established by 
the proof, the case would be brought within the influence of the Newberry Case, 
supra, and estoppel established. 

[7] In this latter authority, the court was careful to guard against any 
infringement upon the general rule of law condemning any mere gambling ele- 
ment of insurance, but held this was met by the proof which showed some sort 
of interest in the preservation of the property. The insured is not required 
to have technical knowledge, but must act in good faith and show such a relation 
to the property as would give him some sort of interest in its preservation. 

We think the evidence here presented suffices to remove the “merely gamb- 
ling” element from the case, and that this consideration is not sufficient to bar 
the pleading of estoppel. 

The pleadings in the instant case did not properly present the issue here 
discussed. To obviate the fatal variance referred to, the complaint should be 
amended so as to show the facts, the application by plaintiff to the general agent 
for insurance of its interest in this property, and that the policy was issued in 
its present form in compliance with such request, for which consideration was 
paid by the plaintiff. 

Upon the question of insurable interest, with proper complaint, it would 
seem plaintiff makes out a prima facie case upon establishing the essential aver- 
ments of such a complaint by the proof as above indicated and that defendant 
should plead specifically no insurable interest. Commercial Fire Ins. Co. 
Capital City Ins. Co., Pope v. Glenn Falls Ins. Co., supra. 

The answer to such special plea would be by way of replication setting up 
the matter of estoppel. We have in a general way attempted to point out the 
proper procedure to present the issue as to insurable interest which appears 
to be considered the most important question. 

Any other matter may, of course, be properly presented upon another trial 
upon a reformation of the pleading. 

In this connection we may add, however, that we see no necessity of resort 
on plaintiff's part to a court of equity for reformation, but that its suit is main- 
tainable in a court of law. 

For the error indicated, let the judgment be reversed and the 
manded. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


Vv. 


cause re- 


GREEN vy. WESTCHESTER FIRE INS. CO. 5 Div. 34. 
Supreme Court of Alabama. April 17, 1930. 
Rehearing Denied June 5, 1930. 

128 Southern Reporter 436. 


INSURANCE. . y 
Insured’s special replication in suit on fire policy, setting up estoppel 
insurer to assert insured was not sole owner, held sufficient. 

Special replication alleged that ones issuing policies were agents of 
insurer, and as such countersigned policy; that insured’s wife fully ad- 
vised agent and disclosed to him character, nature, condition, and true 
state of possession, title, and ownership of property covered by policy; 
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that agents with full knowledge of true condition of plaintiff’s posses- 
sion, ownership, and title issued policy sued upon, accepted premium, 
and delivered policy; and that therefore insurer is estopped to deny 
liability on ground that insured was not sole owner of property insured. 
(For other cases, see Insurance, Dec. Dig. § 641[2].) 


Appeal from Circuit Court, Lee County; W. B. Bowling, Judge. 

Action on a policy of fire insurance by H. C. Green against the Westchester 
Fire Insurance Company. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Plaintiff's special replication is as follows: 

“Comes the plaintiff and for answer to pleas Nos. 2, 3, 4, and 5 says: 

“That the property described in the policy of insurance sued upon in this 
case was purchased by H. C. Green for his father J. D. Green, with the un- 
derstanding between J. D. Green and all the heirs at law of said J. D. Green all 
of whom were then over the age of twenty one years that said property should 
be occupied by J. D. Green as a homestead until his death and that thereupon 
the said title to said property reverted to said H. C. Green who thereupon be- 
came the sole owner thereof; that the said J. D. Green died October 7th, 1924, 
and that thereupon the said H. C. Green entered into the exclusive possession of 
said real estate under bona fide claim of ownership with the full knowledge and 
consent of the other heirs at law of the said J. D. Green; that when the policy 
of fire insurance sued upon in this cause was issued one C. L. Mullen & Com- 
pany were the agents of the defendant and that they as such agents countersigned 
said policy of insurance and issued it or procured its issuance to plaintiff; that 
before and at the time of the issuance of said policy, plaintiff's wife who pur- 
chased said insurance at the request of plaintiff fully advised S. J. Gilmore then 
acting for said C. L. Mullin & Company as such agent, and fully disclosed to 
him the character, nature, condition and true state of the possession, title and 
ownership of the said property covered by said policy of insurance, in this: 
She told him that the public records of Lee County showed that the title to said 
property was in J. D. Green and that H. C. Green had not up to that time had 
the deeds changed to his, H. C. Green’s name, and with full knowledge of the true 
condition of plaintiff’s possession, ownership, and title the said C. L. Mullin & 
Company issued to plaintiff the said policy of insurance sued upon, accepted the 
premium thereupon and delivered the same to plaintiff. Wherefore plaintiff says 
the defendant is estopped to deny its liability on the grounds set up in said plea.” 

Frank M. de Graffenried, of Seale, for appellant. 

Denson & Denson, of Opelika, for appellee. 

SayrE, J. 

The action is upon a policy of fire insurance. By special pleas 2, 3, 4, and 
5 defendant insurance company set up the fact, to state the pleas in summary 
fashion, that plaintiff insured was not at the time of his application for insur- 
ance and the issuance of the policy the sole owner of the property insured, thus 
avoiding the policy because the interest of the insured in the property was not 
truly stated therein. The statement of the case reproduces plaintiff’s special re- 
plication. We note for special attention the allegation that “C. L. Mullin and 
Company were the agents of the defendant and that they as such agents counter- 
signed said policy of insurance and issued it or procured its issuance to plain- 
tiff,’ and “with full knowledge of the true condition of plaintiff’s possession, 
ownership, and title the said C. L. Mullin and Company issued to plaintiff the 
said policy of insurance sued upon, accepted the premium thereupon and de- 
livered the same to plaintiff.’ The court sustained defendant’s demurrer to 
this replication, and that ruling presents what appears to be the controlling 
question on this appeal. 

The inference to be drawn from the record and the briefs of the respective 
parties is that the replication in question was considered to be defective for that 
it failed to show the agent’s authority to waive the stipulation as to plaintiff's 
title. 

Bearing in mind the nature and purport of the act of the agent considered 
by the court in Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 96 So. 250, 252, 
viz., a waiver of “the iron safe clause” by reason that, after the policy there in 
suit had been canceled for failure to comply with that stipulation, defendant's 
agent accepted the premium for one year with full knowledge of the facts, the 
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court’s statement that “it is not sufficient to allege the authority of the agent to 
do the primary act merely [that is, to issue the policy]; but either the waiver or 
estoppel must be charged directly upon the principal, or it must be alleged that 
the agent was authorized to bind the principal as to such waiver or estoppel”’— 
bearing the noted facts in mind, the meaning and effect of the language em- 
ployed by the court will appear in clearer light. The same rule of responsibility 
is stated in Alabama State Mutual, etc. Co., v. Long, etc., Co., 123 Ala. 677, 26 
So. 655, where it was held that there is a material difference between the power 
of an agent in respect of waiving provisions against other insurance existing 
within his knowledge at the time of his issuance of a policy and waiving insur- 
ance subsequently purchased on the same property. It was there ruled in effect 
that in the first stated case, i. e., the issue of a policy in the first place, that is, 
the primary act, was governed by a rule different from that obtaining in respect 
of an alleged waiver by an act done or permitted after policy issued and pur- 
porting to affect the liability thereby evidenced. In the first stated case it is 
enough to allege agency in general terms, in the second there must be an allega- 
tion of the agent’s authority to do the act pleaded as a waiver. In Yorkshire 
Ins. Co. v. Gazis, 215 Ala. 564, 112 So. 154, 155, the waiver pleaded was this, in 
effect: That defendant’s agent, who had written the policy, had agreed that in- 
sured might take out additional insurance thus causing a’ total amount of in- 
surance on the property insured in excess of the amount permitted by the 
face of the policy. It was held to be “manifest that the alleged agreement set up 
in the replications was prior to, or contemporaneous with, the issue of the policy 
sued on, and no facts are averred to show the authority of such soliciting agent 
to waive or modify the contract provisions of the policy declared upon and con- 
trary to its express terms”—this on the theory that it was not sufficient to 
allege the agency to do the primary act merely, that is, to issue the policy in 
the first place—that it was necessary to allege that the agent had special authority 
to waive a term of the policy. But on a second appeal in the same case (York- 
shire, etc., Co. v. Gazis, 219 Ala. 96, 121 So. 84, 85) it was said, and very justly 
and in agreement with the authorities there cited, that “an agent who is author- 
ized to solicit and receive applications for fire insurance, and, at his discretion, 
to countersign and issue policies of insurance intrusted to him by the company 
for that purpose, must be regarded quoad hoc as the general agent of the com- 
pany.” The statute authorizing foreign insurance companies to do fire insurance 
business only through agents duly commissioned to write insurance in Alabama 
(Code, §§ 8353, 8379) was referred to, and it was said that “Getting business on 
the faith of such agreement, then writing a policy forbidding the thing agreed 
upon, would work a like fraud,” and that “the doctrine that all prior, negotia- 
tions are merged in the written agreement gives way in this class of cases to 
the doctrine of waiver, or estoppel as more consonant with reason and justice.” 
Recurring to the allegations of the replication, heretofore stated, as to the agency 
of C. L. Mullin & Co. in the premises, and as to what such agents did in and 
about the issue of the policy here in suit, the court is of opinion that notice to 
such agents of the state of the title to the property insured was notice to de- 
fendant and that if it, acting through its authorized agent, issued the policy in 
suit, it was bound to answer as its agents agreed it would answer, the stipula- 
tion on the written face of the policy as to the state of the title to the contrary 
notwithstanding. 

The demurrer to the replication should have been overruled. 

Reversed and remanded. 

Thomas, Brown, and Foster, JJ., concur. 


SINGLETON et al. v. HARTFORD FIRE INS. CO. Civ. 3880. 
District Court of Appeal, Third District, California. April 21, 1930. 
287 Pacific Reporter 529. 
1. INSURANCE. 
Evidence showing value of building destroyed by fire held competent on 
issue whether fire was of incendiary origin, rendering insurance policy void. 
(For other cases, see Insurance, Dec. Dig. § 658.) 
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2. INSURANCE. time 
Whether fire which destroyed hotel building covered by insurance was of 
incendiary origin, totally avoiding insurance policy, held for jury under evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


3. INSURANCE. 5 
Whether alleged false statements by insured regarding property destroyed by 
fire were willfully made held for jury under evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


8. INSURANCE. 

Under terms of fire policy, insured’s willful destruction of property or willful 
and false statements in proof of loss with intent to defraud held to totally avoid 
policy (St. 1909, p. 404, § 1). 

Fire insurance policy in question in conformity with St. 1909, p. 

404, § 1, contained forfeiture clause rendering. policy void if insured 

concealed or misrepresented any material fact or circumstance concerning 

insurance or subject thereof, and also in case of any fraud or false swear- 

ing touching any matter relating to insurance or subject thereof, whether 

before or after loss. 


(For other cases, see Insurance, Dec. Dig. §§ 429, 553[1].) 


Appeal from Superior Court, Plutnas County; J. O. Moncur, Judge. 

Action by George Singleton and another against the Hartford Fire Insurance 
Company. Case was dismissed as to the Indian Valley Bank, and judgment 
rendered for plaintiff, and defendant appeals. 

Reversed. 

Percy V. Long and Bert W. Levit, both of San Francisco (S. C. Young, of 
Quincy, of counsel), for appellant. 

Huston, Huston & Huston, of Woodland, and I,. H. Hughes, of Quincy, for 
respondent. 

R. L. THompson, J. 

This is an appeal from a judgment in favor of the plaintiff Singleton which 
was entered upon a directed verdict. The suit was founded upon liability under a 
fire insurance policy. The defenses were urged that the fire was of incendiary 
origin caused by the willful acts of the plaintiff Singleton, and that his recovery 
was harred by willfully rendering a false claim of loss. 

The plaintiff Singleton owned a hotel at Crescent Mills, in Plumas county, 
which he acquired by exchange of properties in 1924. The exchange value of this 
property was about $6,000. It was alleged the property was worth $8,000 at the 
time of the fire. The building was somewhat dilapidated. The equipment was 
poor and the business did not prosper. The hotel building was insured by the ap- 
pellant April 2, 1926, for $4,000 and the contents for $1,000 additional. The policy 
conformed to the California statutes of 1909, page 404. It contained this forfeiture 
clause: “Matters avoiding policy. This entire policy shall be void, (a) if the 
insured has concealed or misrepresented any material fact or circumstances con- 
cerning this insurance or the subject thereof; or, (b) in case of any fraud or 
false swearing by the insured touching any matter relating to this insurance or 
the subject thereof, whether before or after a loss.” Section 1. The property 
was subject to a mortgage of $800 held by the plaintiff Indian Valley Bank, which 
was paid by the appellant subsequent to the commencement of the action. The 
cause on the part of the bank was then dismissed. 

The building and its contents were completely destroyed by fire which occur- 
red at about noon on September 2, 1926. The respondent promptly made a claim 
for the full amount of insurance on both the building and its contents. No ques- 
tion is raised on appeal as to the value of the building. Upon examination under 
oath which occurred prior to the trial, as provided for by the terms of the pol- 
icy, the respondent swore that the fire destroyed the following items of personal 
property which he claimed were contained within the building and were worth 
the sums which appear opposite the respective items, to wit: 


7 Wood beds $15.00 $ 105.00 
23 Iron beds 13.50 310.50 
30 Springs 9.50 285.00 
30 Mattresses 15.75 472.50 
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22 Dressers : 495.00 
3 Bureaus 73.50 
52 Chairs 182.00 
11 Tables Z 198.00 
4 Rugs 100.00 
4 Sofas ‘ 144.00 
10 Iron stools : 45.00 

Dishes and cooking utensils 300.00 
50 Pillows 100.00 
36 Sheets wen os 81.00 
6 Blankets 51.00 
36 Pillow cases 18.00 
4 Quilts and blankets 18.00 


Replacement value $2,978.50 
Depreciation 1,490.00 


Sound value and loss $1,488.50 


Testimony was adduced to the effect that a substantial number of the fore- 
going items were not included in the building at the time of the fire. There was 
also evidence of circumstances tending to indicate that the respondent may have 
set fire to the building, which issues should have been submitted to the jury. At 
the close of the evidence, however, the court directed the jury to return a verdict 
for the plaintiff, which it accordingly did. A judgment was thereupon rendered in 
favor of the plaintiff for the full amount of his insurance, less the sum of $800, 
which had been previously paid to the bank in settlement for the mortgage which 
it held. From this judgment the appeal was perfected. 

At the trial, the respondent was the only witness called in his own behalf. 
With the exception of a single item of the personal property, he persisted in testi- 
fying that he did not know the separate value of any of the articles of hotel 
equipment, but said that the agent, Bacher, who wrote the policy, listed the personal 
property at a total valuation of $2,000 and that “they were worth $2,000 to me 
there in the hotel.” 


Substantial evidence was adduced in support of the defense that the fire was 
caused by the incendiary acts of the appellant and that his recovery on the policy 
was barred by subsequent false, fraudulent, and exaggerated sworn statements 
with respect to the articles of property which were burned, and their valuation. 

The following circumstances which appear in the record sufficiently support 
the foregoing defenses to have required the submission of these issues to the jury 
notwithstanding the fact that they were contradicted by the respondent. A directed 
verdict was therefore erroneous. 


[1] The appellant was precluded from proving the value of the hotel building 
on the theory that the insurance company had waived its right to question the 
value which was asserted in the claim of loss by its failure to dissent therefrom 
by written notice to the insured within twenty days from the receipt of the proof 
of loss, as required by the policy. The policy, however, contained the further pro- 
vision that: “This company shall not be held to have waived any provision or con- 
dition of this policy or any forfeiture thereof, by assenting to the amount of the 
loss or damage. * * *” Evidence of the value of the building was competent not 
for the purpose of reducing the amount of insurance to be paid thereon, but to 
determine whether the policy had become void on account of the incendiary acts 
of the insured. He testified that the building and its contents were originally pro- 
cured by him at an exchange valuation of only $6,000. Exchange valuations are 
usually exorbitant. The evidence indicates that the building had deteriorated and 
was sadly in need of repairs and that the business had not prospered. Assuming 
that the evidence might have shown the building to have been worth much less 
than the amount for which it was insured, it would have furnished a motive for 
the fire. This evidence should not have been excluded. In support of the court’s 
ruling upon this line of evidence, the respondent relies on Victoria Park Co. v. 
Continental Insurance Co. of New York, 39 Cal. App. 347, 178 P. 724, and other 
similar cases. But in none of these cases was the issue of an incendiary fire or 
fraudulent declarations of values involved. In the case above cited it is said: 
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“There was no issue in the case as to the fire having occurred as alleged by the 
plaintiffs.” 

[2, 3] In the present case the witness Joe Palazzi testified that within a few 
months prior to the fire the plaintiff twice tried to persuade him to burn the hotel. 
The first occasion was about a month or two before the property was insured. 
Palazzi said the plaintiff came to his cabin near by and offered to pay him $200 
if he would burn the hotel. He testified that Singleton said: “You go in the hotel. 
* * * T will put insurance on that building * * * and then * * * we will burn him 
down; if you don’t want to do it, I will get somebody else. * * * I take five gallon 
coal oil and I will soak all of the carpet on the second floor. * * * I will let you 
know when I am ready to go, and * * * you can take your stuff away. * * * 
I will (then) build for you a little restaurant on the corner of my lot. * * *” 
“That (conversation occurred) a month or two before (I moved, which was in 
March).” As a matter of fact the hotel and its furnishings were subsequently 
insured April 2, 1926, for $5,000. The record discloses the existence of no pre- 
vious insurance on the property. Palazzi further testified that in June after the 
property had been insured, the plaintiff again returned and renewed his offer to 
pay him $200 to burn the property. In a long cross-examination the witness stren- 
uously adhered to his story. There is evidence to support the theory that the fire 
was in fact started in the upper story of the hotel, which was unoccupied. The 
plaintiff had been absent for a week or ten days prior to the fire and had just re- 
turned a day or two before that occurrence. In spite of the fact that he denied 
having been in the alleyway behind the hotel at any time “for half a month” prior 
to fire, the witness Mary Esani, who lived back of the hotel, testified that she saw 
him just a few minutes before the fire going into the hotel from the alleyway in 
the rear “through the fence,” which was attached to the woodshed. This was cor- 
roborated by a witness by the name of Rose Lucier, who said: “He went right 
through the gap of the fence, right in front of my place there, to go in through 
his back yard.” Within a few moments after he entered his premises from the 
rear smoke was seen coming through the roof of the hotel toward the rear of the 
building. After this Mrs. Lucier testifies that “about half an hour or twenty 
minutes” after she saw him leaving the hotel to go up the street, he returned and 
she says, “When I saw him peeking through between the houses, that was after 
the fire.” Mr. William Kingdon, Jr., who was a clerk in a store across the street 
from the hotel, testified that about a month before the fire he saw a truck stand- 
ing in the back yard of the hotel “right close to Mr. Singleton’s bedroom,” upon 
which Mr. Westover, a truckman who was then stopping at the hotel, had a number 
of small boxes. He said, “It was somewheres about a month before (the fire), 
and it was along in the morning when it was being loaded.” There is evidence 
that during the burning of the building, while many of the neighbors were fran- 
tically working to control the fire and to save some of the contents of the build- 
ing, the plaintiff stood calmly by, neatly dressed and apparently unconcerned. 
Mr. Kingdon, Sr., whose store across the street from the hotel was also destroyed 
by fire, testified that he rushed across to assist in putting out the fire, and, seeing 
Singleton calmly standing there, accused him of burning the property. He said: 
“T advanced towards him and called him a vile name and accused him of setting 
the fire for the purpose of bettering himself and not paying any attention to what 
became of the rest of us. * * * As soon as I accused him of setting the fire, he 
backed away from me and acted as if he was afraid of me.” Shortly after the fire 
the plaintiff visited the garage of John Haker, who testified that he seemed ner- 
vous and agitated. He said, “He appeared rather nervous. * * * He was rolling 
2 cigaret, his hands were shaking.” Singleton owned an automobile, which was 
not insured and which he usually kept in a garage adjoining the hotel. He tes- 
tified that about a month or six weeks before the fire this car had been taken by 
him to Woodland, where his wife was then living. Upon the contrary, however, 
Mr. Kampschmidt, an automobile mechanic, testified that he had worked on that 
machine at Crescent Mills shortly before the fire. He said, “I am pretty fairly 
positive that it was about a week or ten days before the fire.” In conflict with 
the itemized statement of the articles of hotel furniture and their valuation, which 
the plaintiff had previously sworn he had lost in the fire as above specified, a 
number of witnesses, including the barber who rented a couple of rooms in the 
building and had charge of the hotel in the absence of the owner, testified to an 
absence of furniture and equipment which is at startling variance with the plain- 
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tiff’s claim of loss. As a matter of illustration, instead of 30 mattresses, which 
he claimed to have lost, there is evidence that the hotel contained but 13 which 
were of any value; instead of 22 dressers, one witness says there were but 3; there 
is evidence which tends to reduce the number of 50 pillows claimed to have been 
lost to 12; 36 sheets were reduced to 15; and 36 pillow cases to 15. 

The foregoing state of the record conclusively indicates that the issues as to 
the cause of the fire and respecting the alleged fraudulent misrepresentation as to 
the personal property which was claimed: to have been destroyed by fire, should 
have been submitted to the jury. The liability of the insurance company depended 
upon the solution of these questions. 

[4] A direction to the jury to render a verdict on a question of fact, where 
there is substantial evidence to justify a contrary decision thereon, is an invasion 
of the province of the jury and in conflict with the constitutional inhibition against 
a trial judge charging the jury on matters of fact. 24 Cal. Jur. 916, § 164; Umsted 
v. Scofield Eng. Const. Co., 203 Cal. 224, 263 P. 799. 

[5-7] Upon a motion for a directed verdict every reasonable inference from 
the evidence should be resolved in favor of the party against whom the application 
is made. When reasonable minds may differ as to the effect of the evidence upon 
the solution of an issue of fact, the application to direct a verdict should be de- 
nied. Boyle v. Coast Imp. Co., 27 Cal. App. 714, 151 P. 25; Robertson v. Weingart, 
91 Cal. App. 715, 726, 267 P. 741; 33 C. J. 130, § 863. From time immemorial the 
courts have jealously guarded the rights of juries to pass upon facts. An applica- 
tion to direct a verdict upon facts should be granted with caution, and only when 
it is clear there is no substantial evidence to support a contrary finding. In the 
present case it may not reasonably be said there is no substantial evidence to sup- 
port the appellant’s contentions that (1) the fire was of incendiary origin, and (2) 
false statements of the property alleged to have been lost were willfully made. 
These were questions for the jury to determine. This evidence was material. 

[8] Under the provisions of the policy in the present case, willful destruction 
of the property on the part of the insured, or willful and false statements made 
by him on his proof of loss with intent to defraud the insurance company, will to- 
tally avoid the policy and relieve the insurer from all liability thereunder. Pedrotti 
v. American Nat. Fire Ins. Co., 90 Cal. App. 668, 266 P. 376; 33 C. J. 19, § 667; 
6 Cooley’s Br. on Ins., p. 4938; 7 Cooley’s Br. on Ins. p. 4938; 7 Cooley’s Br. on 
Ins., p. 5858. 

The judgment is reversed. 

We concur: Finch, P. J.; Plummer, J. 


DETROIT TRUST CO. v. TRANSCONTINENTAL INS. CO. OF NEW YORK. 
iv. ‘ 
District Court of Appeals, Third District, California. April 28, 1930. 
287 Pacific Reporter 535. 
1. INSURANCE. 


Question of broker’s authority to act as insured’s agent must be determined 
from facts and circumstances, together with conduct and communications be- 
tween parties. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

2. INSURANCE. : 

If broker had authority to procure fire policy regardless of rate, insurer 
should be bound by policy at increased rate in broker’s possession, uncanceled 
and premium fully paid. 

(For. other cases, see Insurance, Dec. Dig. § 108.) 

3. INSURANCE. 

Broker’s agency in insured’s behalf may exist even though commissions are 
paid broker by insurer. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4. INSURANCE. ; 

Evidence held to show broker was insured’s agent in taking out policy at 
increased rate, making policy in full force and effect. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

Appeal from Superior Court, Butte County; H. D. Gregory, Judge. 
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Action by the Detroit Trust Company, a corporation, against the Trans- 
continental Insurance Company of New York, a corporation. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 


Guy R. Kennedy and Redman, Alexander & Bacon, all of San Francisco, 
for appellant. 


Carleton Gray, of Oroville, and Chickering & Gregory, of San Francisco, 
for respondent. 

R. L. THompeson, J. 

This is an appeal from a judgment in favor of plaintiff in an action for in- 
demnity on a fire insurance policy. 

The plaintiff is the trustee of the Feather River Pine Mills Company, which 
operates its lumber mills near Oroville, in Butte county. It was successor to 
the Hutchinson Lumber Company. In 1923 a trust indenture was executed by 
the first mentioned company to the plaintiff, by the terms of which it was 
provided the trustee should keep the milling property insured for 80 per cent. 
of its insurable value, payable in the name of the trustee. Marsh & Mclennan 
were general insurance agents. However, for several years this company had 
acted as brokers for the milling company in procuring its insurance and for 
this purpose became its agent. Mr. Land, president of the Feather River Pine 
Mills Company, testified, “They (Marsh & McLennan) were acting as our 
brokers.” They were not the agents of the defendant insurance company. Mr. 
Hoditz, chief accountant of this brokerage company, testified: “Marsh & Mc- 
Lennan did not * * * act as general agents for the Transcontinental In- 
surance Company of New York. Marsh & McLennan had nothing to do with 
the writing or issuance by the Transcontinental Insurance Company of ,New 
York of its policy numbered 79,348.” Pursuant to directions from the plain- 
tiff, said brokers procured and forwarded to it, September 1, 1927, several policies 
of insurance on the milling plant, equipment, and stock on hand aggregating a 
large sum of money. Included among these policies was one numbered 79,348 
for $2,500 written by the defendant insurance company. The uniform rate of 
premiums on these policies had formerly been 1.319 per cent. According to 
custom a large amount of insurance, such as is involved in this transaction, 
was apportioned among twenty or more insurance companies so as to divide 
the liability. This was done in the present instance. The defendant company 
carried only this one small policy and another one for $6,500, which is not in- 
volved in this action. In 1927 the general rate of all such policies was in- 
creased by the Pacific Board of Underwriters to 3.14 per cent. The various 
insurance companies which had executed these policies had charged plaintiff's 
brokers with the premiums at the increased rate of 3.14 per cent. This increased 
rate of insurance was charged from July 15, 1927. On September 16, 1927, seven- 
teen of these policies, aggregating the sum of $348,750, including the $2,500 policy 
which is involved in this action, were returned by the plaintiff to its said agents, 
Marsh & McLennan, accompanied with a letter which reads in part: “Con- 
firming conversation of yesterday, together with understanding, we advise as 
follows: You will cancel without charge to us, for either the so-called earned 
premium or otherwise, the following policies; * * * 79,348, Transcontinental, 

2,500. * * * The above policies were handed to you by the writer on yes- 
terday with advice that we would not pay for these policies and would not want 
any policies issued at figures above our old rate, namely, 1.319.” 

Instead of procuring the cancellation of these policies, the brokers held them 
for some three weeks attempting to obtain an adjustment of the rate. In the 
latter part of September, a representative of the firm of Marsh & McLennan 
visited the office of the defendant in San Francisco and informed it that the 
plaintiff refused to accept, among others, policy numbers 79,348 for $2,500 at 
the increased rate, and requested the defendant to issue a cover note in lieu of 
the policy. This the defendant refused to do and declined to cancel the policy 
until the premium, which was at this time earned, was fully paid. Mr. Morrice, 
representing the defendant, testified in this regard: “I talked to him about the 
flat cancellation. * * * Q. And he (Mr. Parry, manager of the defendant 
company) told you then that they would not cancel the policy flat, didn’t he? 
A. Why yes, he said * * * that they could not cancel the policy flat.” The 
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premium on this policy was subsequently paid to the defendant in full on Sep- 
tember 27th by the check of Marsh & McLennan, which check was accepted 
and cashed by the defendant. The policy was retained in the office of plaintiff's 
brokers. The fire which destroyed the property covered by this policy occurred 
October 6, 1927. Proof of loss in the total sum of $1,162,504.08 was subsequently 
duly made. Upon demand of the defendant, without further communication 
with the plaintiff about the matter, the brokers, Marsh & McLennan, returned 
the policy to the defendant after the fire on October 12th and it was thereupon 
marked “canceled.” Without knowledge or consent on the part of the plain- 
tiff, on December 28th, the defendant credited the brokers with the amount 
of this premium which had been previously paid. Upon the trial the court 
found that the defendant “executed and delivered to said Feather River Pine 
Mills” Company policy number 79,348 for $2,500 insurance on August 8, 1927. 
The court further found that this policy “was not cancelled by said defendant 
and.was at all times prior to said fire and on the date thereof in full force 
and effect”; that in said transaction, with relation to the insurance of said prop- 
erty, the brokers Marsh & McLennan were the agents of plaintiff and were not 
the agents of the defendant. ( 

The complaint alleged that the value of “said property so damaged and 
destroyed by said fire was the sum of $1,162,504.28,” and that said property 
was insured in the aggregate sum of $1,226,641.21, including said $2,500 policy 
which is involved in this action. The answer denied that “said property was 
insured against loss or damage by fire in the sum of $1,226,641.21, or any sum 
in excess of the sum of $1,033,891.21, and alleges that said last-named sum does 
not include any insurance issued by the defendant herein:’ Upon the foregoing 
pleadings the court properly found from defendant’s admission that the property 
was insured for a total sum of $1,033,891.21 in addition to said $2,500 policy. 
Thereupon judgment was rendered upon said policy for $2,369.28. Accepting, 
as correct, the allegations of the answer with respect to the total amount of 
insurance with which the milling property was covered at the time of the fire, 
the loss by fire greatly exceeded the aggregate insurance, and, under such cir- 


cumstances, the judgment may not be said to be excessive. Even though the 
total insurance to which the plaintiff might resort, to compensate its loss by 
fire, exceeded the amount of loss by substantially $64,137, as appears from the 


findings, still the amount of the judgment which was rendered was not exces- 
sive. 


[{1, 2] The defendant contends that the insurance brokers, Marsh & MclLen- 
nan, were not acting as the agents of the plaintiff in this transaction; that plani- 
tiff’s return of the policy to these brokers, together with the accompanying 
letter, constituted a reprdiation of such agency and a definite rejecting of the 
policies, and that the subsequent payment of the premium on this bond by Marsh 
& McLennan was made by mistake. The question of agency must, however, be 
determined from all the facts and circumstances of the case, together with the 
conduct and communications between the parties. If there is substantial evi- 
dence to support the court’s findings with relation to the agency, then the 
judgment should be affirmed. If Marsh & McLennan had authority from the 
plaintiff to procure this policy of insurance and was not limited as to the rate 
of premium it was permitted to pay, then the defendant should be bound by 
this policy, for the policy was in the possession of the planitiff’s agent uncan- 
celed and the premium was fully paid. The controversy between the plaintiff 
and its agent respecting the rate of insurance had nothing to do with the validity 
of the policy. The payment of the premium and the retaining of the policy 
by Marsh & McLennan after their fruitless effort to adjust the rate with the 
defendant is a circumstance strongly tending to show their agency for the plain- 
tiff. Regardless of their relationship toward other insurance companies, there 
is ample evidence to support the finding that in this particular transaction Marsh 
& McLennan acted as the agents of the plaintiff. Mr. Hill, who was manager 
of the milling company, testified: “March & McLennan had full charge of all 
of the insurance for the Hutchinson Lumber Company. * * * Under mere 
general instructions as to the extent of the lines to be carried, they were charged 
with all the details of seeing that we were kept covered and seeing that we main- 
tained conditions at the plant that we were required to maintain under the 
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policies and seeing that our rates were kept low and in general serving us in 
the capacity of insurance agents—brokers—and managers to whom we intrusted 
all of our insurance affairs.” 

[3] In the case of Solomon y. Federal Ins. Co., 176 Cal. 133, 138, 167 P. 859, 861, 
the following language is used which is peculiarly applicable to the present 
case: “It is well settled that, where, in circumstances such as are presented here, 
an insurance agent requests insurance from a company which he does not repre- 
sent, he is acting for the insured.” 

This agency in behalf of the insured may exist even though the commissions 
are paid to the broker by the insurer. Solomon v. Federal Ins. Co., supra; Par- 
rish v. Rosebud M. & M. Co., 140 Cal. 635, 74 P. 312; Bennett v. N. W. Nat. 
Ins. Co., 84 Cal. App. 130, 135, 257 P. 586; Mahon v. Royal Union Mut. Life 
Ins. Co. (C. C. A.) 134 F. 732; McGraw Wooden Ware Co. v. German Fire Ins. 
Co., 126 La. 32, 52 So. 183, 38 L. R. A. (N. S.) 614, 20 Ann. Cas. 1229; 5 Cooley's 
Br. on Ins., (2d Ed.) p. 1452. 

[4] We are satisfied the record sufficiently supports the findings to -the 
effect that Marsh & McLennan were the agents of the plaintiff in this trans- 
action, that the policy was not canceled at the time of the fire, but, upon the 
contrary, was then in full force and effect, and that the defendant was therefore 
liable. 

The judgment is affirmed. 

We concur: Finch, P. J.; Plummer, ‘J. 


PAPAS et al. v. AATNA INS. CO. 
Supreme Court of Errors of Connecticut. May 9, 1930. 
150 Atlantic Reporter 310. 
1. INSURANCE. 


Proof of system under which policies were issued and reported was ad- 
missible to fix actual date of policy. 

The insurance company’s defense to the action on the fire policy was 
that insured on October 30, the day after the fire, had induced the 
agent to issue a policy bearing date as of October 3, concealing from 
the agent the fact that a fire had in the meantime occurred. The de- 
fendant’s evidence showed that printed forms were furnished to the agent 
in triplicate bearing serial numbers for each set, that the copy sent 
through the insurance exchange to the home office was mailed on Octo- 
ber 30, and that forms bearing pricr serial numbers ran up to Octo- 
ber 24. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 

No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, JJ. 

William B. Hennessy and John B. Greco, both of Waterbury, for appellants. 

Charles J. Martin and Walton E. Cronan, both of New Haven, for appellee. 

Banks, J. 

This is an action upon a fire insurance policy executed by the defendant, 
bearing the date of October 3, 1928, and purporting to insure the stock and 
fixtures of the plaintiffs in their place of business in Meriden against loss by 
fire for the term of one year from that date. A fire occurred in the plaintiffs’ 
store on Qctober 29, 1928, causing substantial loss of the property described 
in the policy, and the plaintiffs duly furnished the defendant with proof of their 
loss. The defendant rejected the proof because of alleged fraudulent acts of 
the plaintiffs in the procurement of the policy. The defendant alleged in its 
answer that on October 30th, subsequent to the fire, the plaintiff Papas, with 
intent to defraud the defendant, represented to the defendant’s agent, Elliott, 
that through error he had failed to renew a policy on this property which ex- 
pired on October 3, 1928, and that he wished to renew this policy for an in- 
creased amount, dating it back to October 3, 1928; that, in pursuance to a scheme 
to defraud the defendant, Papas concealed from Elliott the fact that a fire had 
occurred in the premises on October 29th, and the latter, relying upon his repre- 
sentations, issued the policy in suit on October 30th, 1928, but dating it back 
to October 3, 1928. In support of this defense the defendant offered the evidence 
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of its agent Elliott and his son that the policy in suit was actually issued on 
October 30, 1928, and certain records in the office of the agent Elliott, in that 
of the New England Insurance Exchange, and in the home office of the de- 
fendant, which it claimed demonstrated that the policy could not have been 
written on October 3d. The plaintiffs assign as error the rulings of the court 
admitting this documentary evidence. The policy in suit was upon a printed 
form bearing the serial number 640, and the defendant offered the following 
proof of the date of its issue with reference to the date and serial numpers 
of other policies issued at the Elliott agency immediately before and after the 
issue of this policy. These printed forms known as “agents’ dailies” were fur- 
nished by the defendant company to its agent Elliott in triplicate, each set 
of three having the same serial number. In the regular course of business 
Elliott made three “dailies” bearing the same serial number, one of which was 
attached to the policy delivered to the assured, one was retained by him as 
his original record of the policy, and the third was mailed by him on October 
30th to the New England Insurance Exchange in Hartford. That is an organiza- 
tion through which all “dailies” written by the several agents in a particular 
district pass for examination and correction. If found correct they are stamped 
with the date of their receipt and forwarded the same day to the home office 
of the company on whose behalf they are written. The triplicate of the “daily” 
of the policy in suit was identified by the stamp clerk of the exchange as the 
paper received in that office and stamped as received on October 31, 1928, and 
by the examiner in the home office of the defendant as received on November 
1, 1928, and was offered and received in evidence as defendant’s Exhibit 18. 

The stamp clerk in the office of the insurance exchange also testified that 
she kept a record of the serial numbers of the policies as they came through 
the stamp office, and produced the record showing the order in which the serial 
numbers of policies written for the defendant by the Elliott agency were re- 
ceived in the stamp office, which showed that the policy numbered 640 was 
received in its regular sequence. This record was received in evidence as 
defendant’s Exhibit 17. Elliott produced from his files “dailies” bearing serial 
numbers 632 to 639 inclusive, which bore dates running from September 21, 
1928, to October 24, 1928 and “dailies” numbered 641 and 642, dated respectively 
October 30 and November 8, 1928, which were offered and received in evidence for 
the purpose of proving that the true date of issue of the policy in suit, number 640, 
was October 30th, and these were marked Defendant’s Exhibits 6 to 15 inclusive. 

The defendant also produced triplicate copies of the “dailies” serially num- 
bered 632 to 639 inclusive, which Elliott testified had been sent to the home 
office through the stamp clerk in the usual course. The stamp clerk testified 
that they were stamped with the date received, and sent to the defendant’s home 
office, and the defendant’s general adjuster testified that they were received 
and stamped at the home office as of the date received. They were received 
in evidence for the same purpose, and marked as on Exhibit No. 20. 

Elliott testified that, under the billing system used by him in the regular 
course of his business, he made out an invoice of the premium on this policy 
in triplicate, one copy of which was given to the plaintiff Papas, one filed for 
record in connection with renewal dates, and the third used as a ledger record 
of partial payments on account of premiums. The plaintiffs offered in evidence 
the original invoice given to Papas which bore on its face a credit ofa payment 
of $30 upon the premium under date of October 3d. The defendant produced 
a loose-leaf binder of accounts receivable containing a ledger sheet which was 
the triplicate copy of the plaintiff’s invoice, and which contained on its back, 
in a space lined off for the entry of payments, an entry of a credit of $30 under 
the date of October 30th. This copy of the invoice was received in evidence 
as Defendant’s Exhibit 5. 


Elliott produced a loose-leaf cash book and the defendant offered in evidence 
the page from the book showing the entries of cash receipts in order for the 
month of October, which was received in evidence as Defendant’s Exhibit 16. 

Exhibits 5 and 16, which were entries in Elliott’s books of account, were 
objected to as not being entries in shop books made in the regular course of 
business, because they were upon loose sheets of paper. They were not pri- 
marily admissible as entries in shop books under the statute (Gen. Stat. § 6017), 
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since this is not an action in book debt (Katsonas v. Sutherland Building & 
Contracting Co., 104 Conn. 54, 68, 132 A. 553), and were not offered for that pur- 
pose. The other documentary evidence thus offered and received was objected 
to generally as being incompetent and irrelevant. 

[1-3] The parties were at issue as to the date when the policy of insurance 
upon the plaintiff's property was written, whether upon October 3d, as claimed 
by the plaintiffs, or on October 30th, as claimed by the defendant. The de- 
fendant’s agent Elliott, and his son testified that it was written in their office 
and delivered to the plaintiff Papas on October 30th. The date of the issuance 
of the policy was the fact in issue. Any fact which, taken by itself or in con- 
nection with other facts, rendered probable the fact that the policy was issued 
on October 30th was relevant to that issue and admissible in evidence unless 
excluded by some positive rule of law. The proof offered by the defendant of 
the system under which its policies were issued from the office of its agent, 
and reported through the office of the New England Insurance Exchange to its 
home office, together with the documentary proof recording the course of the 
so-called “daily” wtih its serial number, and showing the sequence in regular 
order of policies bearing serial numbers just above and below that of the policy 
in suit, tended strongly, if not conclusively, to fix the date of its issue as being 
October 30th. Such proof logically tended to aid the trior in the determination 
of the issue, and was clearly relevant to the question of the date when this 
policy was written. The plaintiffs in their appeal from the rulings admitting 
this evidence invoke the rule that a writing produced for the purpose of re- 
freshing the present memory of a witness is not itself admissible in evidence, 
and the rule that parties are not permitted to make evidence for themselves 
by introducing statements made by them on a former occasion not inconsistent 
with their testimony upon the trial. Neither rule is applicable to the docu- 
mentary evidence here in question. It does not appear from the finding that 
any of the evidence objected to was used to refresh the present recollection 
of any witness, nor that any of it was evidence of the past declaration of any 
witness in support of his testimony upon the trial such as to make it inadmis- 
sible in evidence under the rule relied on. 


[4-6] As we pointed out in Curtis v. Bradley, 65 Conn. 99, 111, 112, 31 A. 591, 
28 L. R. A. 143, 48 Am. St. Rep. 177, it is immaterial that a critical analysis may 
impute to a document some element of a declaration. The writing may, by 
reason of the circumstances under which it was made, be a documentary witness 
to the fact the paper itself tends to prove, though it may also be in a certain 
sense a declaration. A memorandum of the details of a transaction relevant 
to the issue, shown to be correct and to have been made substantially at the 
time of the transaction by, or in the presence of, one who then had personal 
knowledge of such details and of the accuracy of the memorandum and who so 
testifies, is, in connection with his testimony, admissible as original evidence 
of such details. Curtis v. Bradley, supra; Neff v. Neff, 96 Conn. 273, 114 A 
126; Katsonas v. Sutherland Building & Contracting Co., 104 Conn. 54, 132 A. 
553; Hawken v. Daley, 85 Conn. 16, 81 A. 1053; Wigmore on Evidence (2d Ed.) 
§§ 734, 754. It is admissible “because such memorandum is in itself evidence 
of a fact closely relevant, plainly material, and essential to a just trial, and be- 
cause no principle of the law of evidence or rule of public policy justifies its 
exclusion.” Curtis v. Bradley, supra, page 114 of 65 Conn., 31 A. 591, 596. “The 
record, verified and adopted, becomes a present evidentiary statement of the 
witness.” 2 Wigmore on Evidence (2d Ed.) § 754. The various entries and 
records here in question come clearly within this rule. They were made at the 
time of the transaction in question, and their accuracy is attested by the testi- 
mony of the various persons who made them. The records themselves, in con- 
nection with the testimony thus authenticating them, were admissible as origi- 
nal evidence of the relevant facts that the triplicate copy of the plaintiff’s policy 
was forwarded, stamped, and received at the home office of the defendant in 
the proper sequence of its serial number, and upon the dates shown, and that 
all the records and entries made in connection with the writing of the policy 
were made in such order, with relation to other entries and records, as they 
would have been made if the regular course of business if the actual date of 
the issuance of the policy was October 30th instead of October 3d. 
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Plaintiffs in their brief assume that the witness Elliott had, at the trial, 
present recollection and knowledge of the contents of the entry upon the tripli- 
cate copy of the invoice (Exhibit 5), and of the entry in the cash book (Exhibit 
16), and contend that those entries were for that reason not admissible. The 
finding, to which we are confined in our consideration of these rulings, does 
not so state, and the evidence was not objected to upon that ground. Katsonas 
vy. Sutherland Building & Contracting Co., supra, pages 69, 70 of 104 Conn. 132 
A. . 553. 

The plaintiffs’ motion to set aside the verdict, and for a new trial, was 
properly denied. Upon the evidence before them, the jury could reasonably 
have reached no other conclusion than that the policy in suit was written after 
the fire, and procured to be written by the fraudulent representations of the 
plaintiffs. 

There is no error. 

All concur. 


HOME INS. CO. OF NEW YORK v. LOFLIN. 
No. 19909. 
Court of Appeals of Georgia, Division No. 1. April 16, 1930. 
Rehearing Denied May 13, 1930. 
153 Southeastern Reporter 229. 
1. INSURANCE. 

Return of policy authorizing cancellation at insured’s request, or unequi- 
vocal request for cancellation without surrender of policy, cancels policy without 
affirmative act by insurer. 

(For other cases, see Insurance, Dec. Dig. § 240.) 


Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Action by J. T. Loflin against the Home Insurance Company of New York. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 

Lawson E. Thompson, of Washington, Ga., for plaintiff in error. 

B. W. Fortson, of Washington, Ga., for defendant in error. 

Syllabus Opinion by the Court. 

BLoopwortH, J. 

This case grew out of the same suit as did the case of Loflin v. Home 
Ins. Co., reported in 40 Ga. App. 246, 149 S. E. 308. In that case this court 
held: “Where a policy of fire insurance provides that it insures for a term 
of five years in consideration of the payment by the insured of a part of the 
premium in cash and the balance in four equal yearly installments, evidenced 
by an installment note, there arises a contract of insurance for an entire period 
of five years. Firemen’s Fund Ins. Co. v. Lindsey, 32 Ga. App. 683 (1), 124 S. E. 
369. The contention by the plaintiff in error in the instant case, that the cash 
payment made by him when the policy was issued was for the first years’ pre- 
mium, and that the four installment notes covered the premiums for the re- 
maining four years, is without merit.” 

[1] 1. Where the policy of fire insurance provides that “it shall be can- 
celled at any time at the request of the insured,” and the policy is returned by 
the insured to the insurer or authorized agent with a request that it be can- 
celed, “or even if an unequivocal request for cancellation is made without sur- 
rendering the policy, the policy is ipso facto canceled without any affirmative 
act on the part of insurer.” 26 C. J. p. 146, § 173. The foregoing rulings are 
controlling in this case, and the court did not err in overruling the demurrer to 
the defendant’s plea. 

[2] 2. “Declarations. of a witness, after trial, at variance with his sworn 
testimony, even when made under oath, and explicitly asserting that his testi- 
mony on the trial was false, do not constitute cause for grant of a new trial. 
Clark v. State, 117 Ga. 254 (8), 43 S. E. 853; Jordan v. State, 124 Ga. 417, 52 
S. E. 768; Smith v. State, 148 Ga. 332 (2), 96 S. E. 632; Johnson v. State, 149 
Ga. 214, 99 S. E. 609; Wilson v. State, 15 Ga. App. 632, 84 S. E. 81; Morgan v. 
State, 16 Ga. App. 559, 85 S. E. 827.” Miller v. State, 166 Ga. 698 (1), 144 S. E. 
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254. See, also, Burris v. State, 17 Ga. App. 331, 86 S. E. 739. The ruling in the 
foregoing cases disposes of the first special ground of the motion for a new 
trial, which is based upon alleged newly discovered evidence. 

[3] 3. Special ground 2 of the motion for a new trial is not complete within 
itself. It does not show in what way the charge complained of “was contrary 
to law and was entirely incorrect.” Chestnut v. Cobb, 163 Ga. 88 (3), 135 S. E. 
433; Riddle v. Sheppard, 119 Ga. 930 (3), 47 S. E. 201; Callaway v. Pearson, 21 
Ga. App. 565 (1), 94 S. E. 817. 

4. Special ground 3 of the motion for a new trial is not erroneous for any 
reason assigned. Moreover, under the ruling in the case of Loflin v. Home Ins. 
Co., supra, there is no merit in this ground or the preceding ground of the 
motion. 

5. Special ground 4 of the motion is too general for consideration. 

6. The evidence authorized the verdict in favor of the plaintiff for $58.10, 
with interest and attorney’s fees. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 






NATIONAL-BEN FRANKLIN FIRE INS. CO. v. McGANN. 


No. 7728. 
Supreme Court of Georgia. May 16, 1930. 
153 Southeastern Reporter 362. 
1. INSURANCE. 

Complaint to reform contract, based on allegations showing plaintiff has 
no right to sue on contract as reformed, is demurrable. 

(For other cases, see insurance, Dec. Dig. § 143[8].) 

4. INSURANCE. 

Husband could not sue to reform fire policy, under petition showing hus- 
band acted as wife’s agent to insure wife’s property and that policy, if re- 
formed, would create no liability to husband. 

Allegations of petition to reform fire policy showed that husband 
acted at all times as agent for wife, and not for himself, in purchasing 
fire policy to cover property of wife, in which husband did not own 
any interest; that insurer executed policy covering property not owned 
by the wife; and that policy, if reformed as sought, would insure prop- 
erty of wife, and liability for loss would be to wife and her mortgagee; 
and that no liability whatever would be created to husband. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit by William T. McGann, suing for the use of Mrs. William T. McGann 
and another, against the National-Ben Franklin Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Reversed. 


The petition alleges that on November 1, 1926, McGann, as agent for his 
wife, made application to agents of the insurance company for the issuance of 
a policy of fire insurance on property, the title to which was owned by Mrs. 
McGann, but which was covered by a mortgage held by Mrs. Julie E. Holmes. 
McGann told the agents of the location of the property, and was informed 
that they were familiar therewith. They were requested to make the policy 
payable to Mrs. McGann, with a mortgage clause attached in favor of Mrs. 
Holmes. Through mistake and inadvertance on the part of the agents the policy 
as issued was made payable to McGann instead of his wife, the property described 
therein was different from that intended to be insured, and, in the place of 
Mrs. Holmes, Citizens’ & Southern National Bank, trustee for bondholders of 
Security Mortgage & Bond Company, was named as mortgagee in the clause 
attached. The agents were informed by McGann of these errors. Thereafter 
he: was informed by them that a corrected policy insuring the property in ac- 
cordance with the intention of the parties had been delivered to Mrs. Holmes. 
On May 28, 1928, the property described by McGann at the time he applied for 
insurance, and which it was intended to cover by the policy, was destroyed by 
fire. Afterwards it was discovered that the corrected policy had not been issued 
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as McGann had been informed. The insurance company denied liability. The 
petition, brought by “William T. McGann, suing for use of Mrs. William T. 
McGann and Mrs. Julie E. Holmes,” sought reformation of the policy and a 
judgment against the insurance company. The defendant demurred to the 
petition, on the grounds: (1) It does not set forth a cause of action; (2) the 
parties necessary to the equitable relief prayed are not before the court, it 
appearing that neither all the parties to the policy as written, nor all the parties 
to the contract of insurance as it is sought to be reformed, are not before the 
court; (3) it appears that plaintiff has been guilty of such laches and negligence 
as to bar the equitable relief prayed. Error is assigned upon overruling of the 
demurrer. 

Smith, Hammond, Smith & Bloodworth and W. L. Bryan, all of Atlanta, for 
plaintiff in error. 

W. C. Henson and Craighead & Craighead, all of Atlanta, for defendant in 
error. 

Syllabus Opinion by the Court. 

GuBerT, J. 

[1-3] 1. Where a plaintiff bases his suit to reform a contract on allegations 
which show that he has no right to maintain the suit, either as the contract was 
executed or as he seeks to have it reformed, it is subject to general demurrer. 
It does not convert such fatally defective petition into a good cause of action 
if such plaintiff bring the suit “for the use” of another. To maintain a suit for 
the use of another, there must be a legal right of action in the party bringing 
the suit. Norwich Union Fire Insurance Society v. Wellhouse, 113 Ga. 970, 
39 S. E. 397; Wright v. Continental Insurance Co., 117 Ga. 499, 43 S. E. 700; 
State of Georgia v. Bank of Quitman, 117 Ga. 849, 45 S. E. 236; Ross v. Glover- 
Ball Co. 156 Ga. 109, 118 S. E. 691; American Surety Co. v. County of Bibb, 162 
Ga. 388, 391, 134 S. E. 100. 

[4] 2. The allegations of the petition show that the plaintiff, acting at all 
times as agent ‘for his wife, and not for himself, purchased a fire insurance policy 
to cover property of the wife, in which plaintiff did not own any interest. The 
insurer executed and delivered a policy of insurance covering property not 
owned by plaintiff’s wife. Under such policy the company incurred no liability. 
If reformed as sought, the policy would insure property of the wife, and liability 
for loss would be to the wife and her mortgagee; no liability whatever to the 
husband. Hence, in neither case can the plaintiff husband maintain a suit. 

3. The court erred in overruling the general demurrer. 

4. The remaining grounds of demurrer need not be decided. 

Judgment reversed. 

All the Justices concur. 


COLVER v. CENTRAL STATES FIRE INS. CO. No. 29293. 
Supreme Court of Kansas. May 3, 1930. 
284 Pacific Reporter 266. 
1. INSURANCE—TENANT AT WILL—MORTGAGABLE INTEREST—IN- 
SURABLE INTEREST. 


Interest of tenant at will, having full control of farm on condition of fur- 
nishing: life tenant board and room, held not mortgagable; holder of mortgage 
executed by life tenant’s tenant at will held not to have insurable interest in 
mortgaged dwelling (Rev. St. 1923, 67—504). 


Syllabus by the Court. 


Where a tenant at will enjoyed the occupancy and use of a farm un- 
der an oral contract with the life tenant that he could do what he pleased 
with the land and farm it, upon condition that the life tenant should have 
a room in the house and board with the family, such tenant at will had no 
interest in the property which could be made the subject of a valid and 
enforceable mortgage to a third party, nor did the holder of such a mort- 
gage have an insurable interest in the farmhouse occupied by the tenant 
at will and the life tenant under such circumstances. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 
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2. INSURANCE — INSURER’S LIABILITY —ESTOPPEL TO DENY — IN. 
SURABLE INTEREST. 
Rule of estoppel to deny liability on insurance policy, where insurer knew 

facts, is inapplicable where insured has no insurable interest. 

The rule of estoppel to deny liability on an insurance policy, where 
the insurer had been apprised of the facts constituting the insured’s claim 
of interest in the property, and had accepted the premium thereon, does 
not apply where the insured has no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from District Court, Edwards County; Roscoe H. Wilson, Judge. 

Action by C. B. D. Colver against the Central States Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Arnold C. Todd, Hal M. Black, and Carl O. Bauman, all of Wichita, and W. 
E. Broadie, of Kinsley, for appellant. 

A. L. Moffat and John A. Etling, both of Kinsley, for appellee. 

Dawson, J. 

This was an action on a policy of fire insurance on a farmhouse. The defense 
was based on plaintiff's want of insurable interest. 

The material facts were these: 

On June 4, 1909, one George Miller died seized of a 320-acre farm in Ed- 
wards county. By his will he devised a life estate in the farm to a brother, Jonas 
W. Miller, Sr., and the remainder to that brother’s son, Jonas W. Miller, Jr. 

The life tenant had a daughter who was married to James Hohn, following 
which Jonas told Hohn “to take the land and do what he pleased with it, and 
farm it, it being agreed that the said Jonas Miller, Sr., should have a room in 
the house and board with the family.” 

Accordingly, sometime in 1909, Hohn and wife moved on the farm and oc- 
cupied it for many years, and Jonas made his home with them. Jonas and Hohn 
neglected to pay the taxes for several years, and in 1913, a tax deed to the farm 
was issued to M. M. Rummell, and in 1915 Rummell conveyed it by quitclaim 
deed to Hohn. In June, 1922, Hohn assumed to convey it by quitclaim deed to 
M. C. Tubbs, and in November, 1923, the heirs of Tubbs conveyed it by quitclaim 
deed to the plaintiff, C. B. D. Colver. The quitclaim deeds to Tubbs and Colver 
were “given as security for indebtedness and being in fact mortgages.” 

On October 17, 1924, Hohn and wife also gave Colver a mortgage on the 
farm to secure the payment of their promissory note for $5,795.82, payable on 
demand. 

On December 1, 1925, Colver instituted an action in the district court of Ed- 
wards county against the life tenant, the remainder-man, and the administrator 
of the deceased testator who had devised the property as above. The object of 
the suit was to obtain a declaratory judgment on the validity of the tax deed of 
1913, and other matters of no present concern. That action was tried in June, 
1927, and the court took the case under advisement for several months. 


While matters were in that situation and waiting the decision of the trial 
court, on October 12, 1927, Colver obtained from defendant a policy of fire in- 
surance for $1,500 covering the farmhouse, loss payable to himself, “mortgagee, 
as his interest may appear at time of loss.” In December, 1927, the trial court 
rendered its decision in the tax deed case, in which it defined the status of Hohn 
with reference to the farm as that of a tenant at will. That judgment was re- 
viewed by this court where it was held that Hohn, being merely the tenant at 
will of the life tenant, could not acquire title adversely to the remainderman, and 
that his acquisition of the tax title by quitclaim deed from Rummell had the effect 


of a redemption from tax sale. Colver v. Miller, 127 Kan. 72, 272 P. 106, decided 
December 8, 1928. 


Four months prior to this court’s decision just stated, on August 8, 1928, the 
farmhouse was destroyed by fire, and on September 5, 1928, this action to recover 
on the policy was begun. 

On issues joined, the cause was tried by the court. Aside from a question of 
veracity between Colver and the agent who wrote the application, touching Colver’s 
statements concerning the nature of his interest in the property, the evidence pro- 
voked no serious controversy. The trial court made findings of fact which in- 
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cluded a recital of the pertinent matters involved in Colver v. Miller, supra. In 
part, these read: 

“I. About October 12, 1927, J. P. Motter, soliciting agent of the defendant 
insurance company solicited the insurance on a number of properties owned by 
the plaintiff, among them being the property in controversy; that several prop- 
erties were discussed, and plaintiff at that time, told Mr. Motter that he held a 
tax deed title as security and a mortgage on the property in controversy, and that 
the matter of the title was then in litigation; that he would like to have insurance 
on the property, and that Mr. Motter if he chose to do so, could examine the 
record title and also examine the property. Mr. Motter did make an examination 
of the property in question, and at that time talked with James Hohn, and later 
Mr. Motter prepared an application for insurance which was signed by the 
plaintiff. * * * 

“II. That said company later issued to the plaintiff a policy of insurance upon 
the dwelling house. * * * 

“TIT. At the time of the issuance of the policy of insurance herein sued on, 
the plaintiff [himself] was a soliciting agent of the defendant insurance company, 
and he did not at any time notify the defendant * * * of the results of the litigation 
in [Colver v. Miller]. * * * 

“IV. On August 14, 1928, the dwelling house included in said policy of insur- 
ance was destroyed by fire, such dwelling house being insured in said policy 
against loss by fire in the sum of $1,500.00. 

“V. * * * On August 29, 1928, [defendant] notified plaintiff by letter that it 
would not pay said loss, and denied liability under said policy, and tendered back 
to the plaintiff the sum of $72.66 for the premium paid by plaintiff. 

* * * a x * * * + 

“IX. On December Ist, 1927, the district court made findings of fact and con- 
clusions of law, in said action of Colver v. Miller et al., finding that said [Rum- 
mell] tax deed was invalid, from which judgment and findings plaintiff appealed to 
the supreme court where the judgment and findings of the district court were 
affirmed. * * * 

“X. On October 17, 1924, James Hohn and Sadie Hohn his wife, executed a 
promissory note to the plaintiff herein, for the sum of $5795.82, whereby they 
promised to pay said amount on demand; said note was secured by a real estate 
mortgage executed on said date, and covering the real property herein described. 

“XI. Jonas W. Miller was born on September 28, 1847, and died December 3, 
1928, and at the time the fire loss under the policy in this action occurred, his 
life expectancy, according to the American experience table of mortality was 4.05_ 
years. James Hohn performed his contract with said Jonas W. Miller, Sr., until 
the time of the death of the said Miller. 

* * * * x * * * * 
“Conclusions of Law. 

“The court concludes as a matter of law, that the plaintiff should have judg- 
ment against the defendant for the sum of $1591.50 together with the costs of 
a action, and there should be taxed as costs herein, the sum of $500.00 attorney 
ees.” 

Judgment was entered accordingly, and defendant appeals, pressing its main 
contention that Colver had no insurable interest in the farmhouse on the Miller 
property. 


[1] Counsel for these litigants are in practical agreement as to the general rule 
of law which governs this appeal. Both parties cite text-book authorities and de- 
cided cases holding that any person who has an interest in property which may be 
adversely affected by its destruction has an insurable interest in it. It need not 
be a certainty that he will suffer a loss if the property is burned; it is enough if, 
he may possibly be damaged thereby. So, too, cases and rules of law are cited 
holding that a mortgagee, a life tenant, or one in possession of property under 
claim of right, although such claim is invalid, has an insurable interest. There 
is authority which holds that even a tenant at will may have an insurable interest. 
Most of this is familiar law. Our concern is to discover how this plaintiff, C. 
B. D. Colver, brings himself within this liberal rule of law. Colver holds a mort- 
gage executed by Hohn, the tenant at will under the life tenant. A tenant at 
will cannot be assured of a longer occupancy than the time which the statute 
requires as a sufficient notice to terminate such tenancy—thirty days. R. S. 67— 
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504. So, while Hohn might have insured his very limited interest in the farm 
home as tenant at will because its destruction within the time he could have 
held possession under the statute would have been a loss to him, that interest 
was too shadowy to be made the basis of a real estate mortgage. What could 
Colver do with such a mortgage? If it were foreclosed what could the sheriff 
sell and deliver to a purchaser at foreclosure sale? Nothing. 

“Tenant at will is, where lands or tenements are let by one man to another, 
to have and to hold to him at the will of the lessor, by force of which lease the 
lessee is in possession. In this case the lessee is called tenant at will, because 
he hath no certain nor sure estate, for the lessor may put him out at what time 
it pleaseth him.” Lit. § 68. > ae so 

This is still law in this state, except that thirty days’ notice in writing is 
Mecessary to terminate the tenancy unless the tenant commit waste, in which 
event no notice is necessary. R. S. 67—504, 67—509. The purpose of the statute 
was to provide a peaceable and fair mrt. iecermining the precarious estate, 
and enabling the landlord promptly to regain possession. 

It was an intrinsic quality of an estate at will that it was personal, and 
could not pass to an assignee. In this instance the service to be rendered by 
the tenant at will was in fact personal, and an assignment of the tenancy 
would ipso facto determine the estate. While under modern law a mortgage 
does not constitute a conveyance and merely creates a lien, the essence of the 
lien is that the mortgagee has power to procure a sheriff’s sale of the land to 
a purchaser to satisfy the debt secured by the lien. Exercise of the power would 
of necessity defeat itself by terminating the tenancy. 

Counsel for the appellee put their own construction upon what was de- 
cided in Colver v. Miller, supra, and assert that it was there decided that Hohn 
had acquired the entire interest of Jonas W. Miller, Sr., the life tenant, that 
Hohn was in effect the life tenant; and the point is made that a life tenant 
may mortgage his interest as life tenant. It is useless to waste words on that 
point. Either the decision of the trial court in Colver v. Miller, supra, affirmed 
by this court, that Hohn’s interest was that of a tenant at will in res adjudicata, 
or the matter is still open for decision in this action and we are bound to hold, 
as heretofore, that such was the nature of his interest. He was not the life 
tenant, nor did he acquire all the interest of the life tenant. What the life 
tenant did do was what any elderly man in his circumstances, who was on good 
terms with his daughter and her husband, would naturally do. He wanted to 
live on that particular farm with his own daughter and her family, and to ac- 
complish that purpose he permitted Hohn and wife to take charge of the farm, 
and gave Hohn the privilege of conducting it to suit himself, to do what he 
pleased with it, provided he was given a room and board in the farmhouse 
with Hohn’s family. Such an arrangement was a purely personal one between 
Jonas W. Miller, Sr., and Mr. and Mrs. Hohn. It did not pass the life interest 
from Jonas to his son-in-law. It did not transfer an assignable interest in 
the farm to Hohn. The intimate domestic relationship of the parties which 
inhered in the contract and was its essential and controlling element and pur- 
pose could not be the subject-matter of a mortgage nor sold at sheriff's sale to 
the highest bidder. It is clear to this court that when this farmhouse burned, 
Colver’s mortgage was a nullity; consequently he suffered no loss. He had no 
insurable interest in the property which burned. 

[2] But what about estoppel? Appellee contends that having apprised the 
agent of the company of the facts concerning his interest in the property, and 
of the litigation pending to determine that interest, defendant undertook the 
risk and accepted the premium therefor, and therefore it is estopped to raise 
the defense that plaintiff had no insurable interest. It seems a sufficient answer 
to this point to observe that although Colver may be accredited with entire 
good faith in believing he had a substantial interest in the property as quitclaim 
title holder under the tax deed, and as the holder of a mortgage given by the 
tenant at will, yet the policy itself provided that the loss would only be payable 
to Colver, “mortgagee, as his interest may appear at time of loss.” Ere that 
time arrived it had been made to appear that the tax deed was invalid and 
it had been held that its acquisition by Hohn had extinguished it. Consequently 
Hohn’s quitclaim deed passed nothing through Tubbs and his heirs to Colver. 
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Ere then, also, it had become perfectly apparent that Hohn, the mortgagor 
under whom Colver claimed, was a mere tenant at will under a conditional con- 
tract of occupancy of such an intimate and personal nature that it furnished 
nothing substantial which could be the subject of a mortgage. Furthermore, a 
salutary public policy will not give judicial recognition to a contract of insur- 
ance on the life or property of another person issued in behalf of one who has 
no insurable interest therein. Such insurance is regarded as a mere wagering 
contract which the courts will not enforce. Consequently the doctrine of estoppel 
invoked by plaintiff cannot be applied here nor does it vitiate the defense set 
up against this action. 32 C. J. 1109-1112; 26 C. J. 36; 14 R. C. L. 905-910. 

The judgment is reversed, and the cause remanded, with instructions to 
enter judgment for defendant. 


DEWARE v. FEDERAL INS. CO. 
Supreme Judicial Court of Massachusetts. Bristol. May 16, 1930. 
171 Northeastern Reporter 327. 
INSURANCE. 


Finding policy was never renewed held justified under evidence that no re- 
newal policy was issued following promise of agent to renew policy. 

Plaintiff had insurance policies in six companies secured through a 
single agency, and on the expiration of the policies he requested the 
agent to renew them. The agent promised to do so. However, the 
defendant company failed to send a new policy or to reply to plaintiff’s 
letter, and it was agreed that the agent was without general power. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Exceptions from Superior Court, Bristol County; D. F. Dillon, Judge. 

Action by Robert B. Deware against the Federal Insurance Company. 
There was a finding in defendant’s favor, and plaintiff brings exceptions. 

Exceptions overruled. 

C. R. Easton, for plaintiff. 

McLellan, Brickley & Sears, of Boston, for defendant. 

Per Curiam. 

This is an action of contract to recover upon a fire insurance policy alleged 
to have been issued by the defendant upon property of the plaintiff injured by 
fire. There was testimony tending to show that in 1926 the plaintiff had insur- 
ance in six companies, the defendant being one, on his property through the 
agency of one Lenzen, and that at their expiration in February, 1927, he re- 
quested the agent to renew the policies who said that he would do so; that he 
heard no more of the matter of reinsurance until after the fire when’ he was 
told by the agent that the defendant did not send a new policy. He had never 
received anything in writing which would indicate an intention to renew the 
policy. The agent testified that he told the plaintiff he must write to the de- 
fendant, which he did, but received no reply; that he never himself issued any 
renewal policy and never bound the risk. There was no testimony as to the 
extent of the agent’s authority, but if was agreed that he was without general 
power. Plainly upon this evidence the finding in favor of the defendant was 
justified. 

Exceptions overruled. 


RITSON v. ATLAS ASSUR. CO. 
Supreme Judicial Court of Massachusetts. Middlesex. May 27, 1930. 
171 Northeastern Reporter 448. 
7. INSURANCE. 
_ Although both tenants in common could not recover on fire insurance policy 
issued to one, latter by proper amendment could recover to extent of his interest. 
(For other cases, see Insurance, Dec. Dig. § 643[1].) 
8. INSURANCE. 
Statutory referees determining fire loss need not follow formal judicial 
procedure nor observe strict rules of evidence (G. L. c. 175, § 101). 
G. L. c. 175, § 101, enacts that referees in determining fire loss shall 
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meet to hear evidence, and that adjourned hearings may be held from 
time to time, if necessary. 
(For other cases, see Insurance, Dec. Dig. § 572.) 

9. INSURANCE. 


Statute requiring referees in determining fire loss to hold “hearing” im- 
pliedly required opportunity for both parties to be present and offer evidence 
(G10. 175; 32708). 

(For other cases, see Insurance, Dec. Dig. § 572.) 

10. INSURANCE. 


Referees determining fire loss did not hold statutory “hearing,” where notice 
thereof omitted statement insured could offer evidence (G. L. c. 175, § 101). 
The evidence showed that the notice sent to the insured stated 
merely that there would be a meeting of the referees at a specified 
time. After the referees had met, they conversed for some time and 
heard evidence in the case and then went to a garage on the premises 
where insured was conducting his regular business, and asked him if he 
had anything to say. The insured might have understood from the 
notice that his presence at the hearing was not necessary; and from the 
question, that he was not allowed or expected to give evidence at that 
time. 
(For other cases, see Insurance, Dec. Dig. § 572.) 


Appeal from Appellate Division of District Court, Middlesex County. 

Action of contract by William Ritson and another against the Atlas As- 
surance Company. Limited. On report to the Appellate Division, after judg- 
ment for plaintiffs, the report was dismissed, and plaintiffs and defendant ap- 
peal. 

Order dismissing the report reversed, and new trial ordered on condition 
of amendment; otherwise, judgment rendered. 

P. B. Buzzell, of Boston, for plaintiffs. 


McLellan, Brickley & Sears, B. A. Brickley and H. W. Cole, all of Boston, 
for defendant. 


CARROLL, J. 


The plaintiffs are the owners as tenants in common of a dwelling house which 
was damaged by fire. Their action of contract is to recover on a policy of fire 
insurance issued by the defendant in the name of William Ritson. The judge 
of the District Court found for the plaintiffs. In the Appellate Division the 
report was dismissed. The plaintiffs and the defendant appealed. 

The defendant’s appeal presents the question, Can Thomas W. Ritson join 
with his co-owner, William Ritson, in this action when the policy makes no 
mention of Thomas W. Ritson? The plaintiffs contend that as William was 
the agent of the undisclosed principal, Thomas, under the rule giving an un- 
disclosed principal the right to sue on a written contract the action was properly 
brought in the names of both tenants in common. 


[1-3] Although a person has the right to determine with whom he will 
contract, Boston Ice Co. v. Potter, 123 Mass. 28, 25 Am. Rep. 9, it is well settled 
that the contract of the agent is the contract of the principal; that the principal 
may sue on a written contract, though not named therein, if made by his agent, 
the contract not being under seal or a negotiable instrument, Eastern Railroad 
v. Benedict, 5 Gray. 561, 66 Am. Dec. 384. It is also settled that parol evidence 
may be introduced to show that a written contract made in the name of the 
agent was in fact made on behalf of an undisclosed principal. Byington v. 
Simpson, 134 Mass. 169, 45 Am. Rep. 314; Huntington v. Knox, 7 Cush. 371; 
Eastern Railroad y. Benedict, supra. 


[4-7] But this principle does not give both plaintiffs the right to recover 
in one action, on a policy issued in the name of one who was a part owner of 
the premises damaged and himself a principal so far as his interest was con- 
cerned. On this point the case cannot be distinguished from Finney v. Bedford 
Commercial Ins. Co., 8 Metc. 348, 41 Am. Dec. 515, where it appeared that John 
S. Bates was insured on the outfits of the barque “Volante.” At the trial evi- 
dence was offered to show that the barque and her outfits were owned by the 
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plaintiffs; that Bates applied for insurance in behalf of all the owners, Bates 
being the owner of an inconsiderable part only; that it was intended by all 
the parties in making “the policy as it was made, to cover the interest of all 
the owners, by the insurance.” It was held that the parol evidence sule ap 
plied; that another and different contract could not be shown by such evidence 
In the course of the opinion at page 351, quoting from Marshall, C. J. in Graves 
y. Boston Marine Ins. Co., 2 Cranch, 419, 2 L. Ed. 324, it was said: “A poliey, 
though construed liberally, is still a special contract; and under no rule for pro 
ceedings on a special contract, could the interest of copartnership be given in 
evidence on an averment of individual interest, or the averment of the interest 
of a company be supported by a special contract relating in its terms to the 
interest of an individual.” Finney v. Warren Ins. Co., 1 Metc. 16, 35 Am. Dec. 
343. See Getchell v. Aetna Ins. Co., 14 Allen, 325, 328; Commonwealth v. National 
Ins. Co., 113 Mass. 514, 517; Washburn-Crosby Co. v. Home Ins. Co., 199 Mass. 
463, 85 N. E. 1592. The parol evidence showing that William Ritson was acting 
for Thomas and intended to insure the interests of both plaintiffs was erroneously 
admitted. The record does not show any objection was made to its admission. 
But the introduction of this evidence does not take away the rights of the parties. 
The rule excluding parol evidence is one of substantive law. Mears v. Smith, 
199 Mass. 319, 85 N. E. 165. The plaintiffs, therefore, cannot recover in this 
action, but William Ritson on a proper amendment can recover to the extent 
of his interest. Finney v. Bedford Commercial Ins. Co., 8 Mete. 348, 352. 

It was found that the referees appointed to determine the amount of loss did 
not hold a hearing as required by G. L. c. 175, § 101. That statute enacts that 
the referees, within ten days after the appointment of the third referee, shall 
meet to hear the evidence in the case, and if the case is not completed at the 
first hearing adjourned hearings may be held from time to time. It was found 
that a notice in writing was sent by the referee selected by the defendant to 
William Ritson stating, “There will be a meeting of the three referees in re- 
gard to above fire loss on Wednesday morning, April 27, at 9 o’clock at the 
scene of the fire.” The referees met at the appointed time and place. William 
Ritson was conducting his regular business at a garage on the premises. Pre- 
vious to this meeting he had selected one Hale as his referee. Ritson informed 
Hale of the meeting, which Hale attended. When the referees met, the judge 
found, “they held a general conversation” for about one-half hour, at which the 
plaintiff was not present. During this time a witness, Johnson, notified by the 
defendant to attend, was asked concerning parts of the house and the referees 
“went into the house * * * and Johnson pointed out certain things in regard 
to it’; one of the referees then “went down to the plaintiff William Ritson 
and asked him if he had anything to say. Ritson replied that he was in Hale’s 
[one of the referees] hands”; the premises were then examined by the referees 
and the plaintiffs were not present. An award of $1,100.28 was then made. The 
judge found that, while there was no fraud in making the award, the actual 
damages were $2,100. 

[8-10] The referees were not required to act in a formal manner according 
to the proceedure in a judicial inquiry, nor were they boynd by the strict rules 
of evidence. But the duty was imposed on them by the statute of holding a 
hearing, and this implied that both parties should be present or have an op- 
portunity to be present and offer their evidence. National Fire Ins. Co. v. Goggin 
(Mass.) 166 N. E. 758. Second Society of Universalists v. Royal Ins. Co., 221 
Mass. 518, 521, 109 N. E. 384, Ann. Cas. 1917E, 491. William Ritson was notified 
of the meeting of “the three referees,” but he was not informed there was to be 
a hearing where evidence could be presented, and he may have inferred that the 
meeting of the referees was in fact a meeting preliminary to the hearing. 
Apparently he thought he was not expected to be present, and made no prepara- 
tion for the presentation of his case. After some evidence had been heard in 
his absence he was asked by one of the arbitrators “if he had anything to say,” 
to which he replied that he was in Hale’s hands. When this inquiry was made, 
some evidence had already been heard, and Ritson was merely asked if he had 
anything to say. He was not asked to make khown his evidence, nor was such 
an Opportunity given him at any time prior to the hearing. It was not essential 
that the parties should be actually present at the hearing or in fact offer any evi- 
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dence, but they must be given an opportunity to attend and introduce their evi- 
dence. In our opinion the trial judge was not in error in ruling as he did on this 
branch of the case. 

[11] The plaintiffs contended there was no error in excluding an offer of 
proof, and in refusing to give the request “that the award in this case was -o 
grossly and manifestly inadequate as in itself alone to justify a finding of bias or 
prejudice on the part of one or more of the referees.” The judge found as a 
fact that the loss was $2,100, and set aside the award. It is unnecessary to con- 
sider the question whether the ruling of law should be made as requested. Second 
Society of Universalists v. Royal Ins. Co., 221 Mass. 518, 523, 109 N. E. 384, Ann. 
Cas. 1917E, 491. The plaintiffs in view of the finding were not harmed by the 
refusal to give the ruling. As the question of the offer of proof may not arise 
in the present form at the new trial we do not consider it. 

The plaintiff William Ritson is given leave to amend by striking out the 
name of Thomas W. Ritson. If this is done within thirty days from the date 
of rescript, the order dismissing the report is to be reversed and a new trial 
ordered limited to the question of damages. If the amendment is not made, the 
order dismissing the report is to be reversed and judgment entered for the de- 
fendant. 

So ordered. 


GREEN v. HARTFORD FIRE INS. CO. et al. 
No. 28463. 


Supreme Court of Mississippi, Division A. April 21, 1930. 
128 Southern Reporter 107. 
Syllabus by the Court. 


INSURANCE—ORAL AGREEMENT—RENEWING INSURANCE POLICY. 

Oral agreement to keep fire insurance policy in force and renew policy 
three years from date of agreement was within Statute of Frauds (Hemingway's 
Code 1927, § 3325). 

Hemingway’s Code 1927, § 3325 (Code 1906, § 4775), provides that no 
action shall be brought upon agreement which is not to be performed 
within fifteen months from making thereof, unless agreement or some 
memorandum shall be in writing and signed by party to be charged. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Appeal from Chancery Court, Alcorn County; Chas. S. Mitchell, Chancellor. 

Action by Mrs. E. J. Green against the Hartford Fire Insurance Company 
and the Stanley Insurance Agency. The demurrer of the Hartford Fire In- 
surance Company was sustained, and the demurrer of the Stanley Insurance 
Agency was overruled, and complainant and the Stanley Insurance Company 
appeal. 
™ Affirmed as to complainant and reversed as to the Stanley Insurance Com- 
pany, and cause remanded. 

W. C. Sweat, of Corinth, for appellant. 

R. L. McLaurin, of Vicksburg, and J. A. Cunningham and F. W. Cunningham, 
both of Booneville, for appellees. 

McGowen, J. 

The appellant, Mrs. E. J. Green, filed her bill in the chancery court against 
the Hartford Fire Insurance Company and the Stanley Insurance Agency, a 
partnership, seeking to enforce an oral contract to keep a house belonging to 
her insured, and to renew the insurance thereon when it should expire, which 
contract is alleged to have been made with her by the Stanley Insurance Agency. 
A loss by fire having occurred, she now seeks to enforce the oral agreement. 
A demurrer to the original bill was sustained, and appellant filed an amended 
bill, to which amended bill the Hartford Fire Insurance Company and the Stanley 
Insurance Agency filed their separate demurrers. The demurrer of the Hart- 
ford Fire Insurance Company was sustained, the demurrer of the Stanley In- 
surance Agency was overruled, and Mrs. Green and the Stanley Insurance 
Agency were allowed an appealsto settle the principles of the case. 

We shall consider only the amended bill, in which it was alleged that Mrs. 
Green, the appellant, was the owner of a residence in the town of Rienzi, which 
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had been insured by her husband in his lifetime, through the said agency, with 
the Hartford Fire Insurance Company. It was further alleged that on Decem- 
ber 12, 1920, a policy was issued to her for a term of three years on said house, 
insuring same for the sum of $2,000, and the furniture and household goods. 
It was alleged that on December 12, 1923, the policy was renewed, a copy thereof 
being attached to the bill as Exhibit A; and it was also alleged that, on or 
about the date of such renewal, Mrs. Green was in the office of the Stanley 
Insurance Agency, in Booneville, and had a converation with J. C. Stanley, Jr., 
a member of the partnership composing the Stanley Insurance Agency, who 
delivered to her the policy, which she took, intending to carry it home with 
her; but the said Stanley suggested that she leave the poliry with the Stanley In- 
surance Agency, as the agent of the Hartford Fire Insurance Company; that 
they would keep it, and, upon its expiration, renew it. “That is to say that the 
said Insuurance Company, by and through the said Insurance Agency, would 
at all times keep the property insured; and that she would thereby be relieved 
from being annoyed about keeping the said property insured and having the 
same renewed when the policy expired.” Relying upon the oral agreement in 
regard to renewing the insurance upon her house, she consented, and left the 
policy with the Stanley Insurance Agency. ; i 

The bill alleges that on the 8th of December, 1928, the dwelling and its con- 
tents were totally destroyed by fire; whereupon the appellant called for the 
policy of insurance. The agent stated to her that he felt sure the same had 
been renewed, but later informed her that upon the expiration of the policy 
they had not renewed it. 

The bill alleged, in detail, that the Stanley Insurance Agency was the general 
agent of the Hartford Fire Insurance Company, and prayed for a decree for 
the sum of $2,500, and for the enforcement of Exhibit A as though it had been 
renewed on the renewal date, which was December 12, 1926. It prayed, as an 
alternative, that the policy be treated by the court as if it had been written 
and delivered to her, or that the court require the same to be written and de- 
livered in accordance with the oral contract. 

The demurrers of the agency and of the fire insurance company were alike, 
and the same principles of law were applicable thereto in the particulars which 
we shall here set forth, being ground No. 3 of the Hartford Fire Insurance Com- 
pany: “The basis of the alleged cause of action is an oral promise which was 
not to be performed within fifteen months from the date of the promise, and 
it is within the statute of frauds.” 

It will be observed that the oral agreement to renew the policy and keep 
the property insured was made on or about December 12, 1923, the date of the 
renewal of the policy of insurance, which is the standard New York form of 
fire insurance policy, and which was for a term of three years, or until noon 
of December 12, 1926. The fire occurred on February 8, 1928. The insurance 
agency did not comply with its oral agreement to renew the fire insurance policy 
in the Hartford Fire Insurance Company on December 12, 1926. 

A fair construction of the language used, setting forth the oral contract 
upon which this suit is based, is that it was a contract dual in its nature; first, 
that the insurance policy would be renewed upon the recurrence of the re- 
newal date, three years from the date on which it was made, together with a 
further contract that they would keep the property insured. The bill does not 
allege the payment of any premiums on December 12, 1926, the renewal date, 
or any investigation on the part of appellant, until the loss of her dwelling 
house by fire occurred, about fifteen months after the expiration of the policy 
which had been in force to her knowledge. 

The demurrers in this case are based upon section 3325, Hemingway’s Code 
1927, section 4775, Code of 1906, the applicable part of which is in this language: 

“Certain contracts to be in writing. An action shall not be brought whereby 


to charge a defendant or other party: 
“(a) * * * 


“(b) * * * 

“(c) * * * 

“(d) Upon any agreement which is not to be performed within the space 
of fifteen months from the making thereof; or 
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“(e) * * * Unless, in each of said cases, the promise or agreement upon 
which such action may be brought, or some memorandum or note thereof, shall 
be in writing, and signed by the party to be charged therewith, or some person 
by him or her thereunto lawfully authorized in writing.” 

It is quite well settled in this jurisdiction--in fact, comes down to us from 
the common law—that an oral agreement by a party to insure the property 
of another is a valid contract; but it has never been held, so far as we have 
been able to ascertain, that there is any difference in applying the Statute of 
Frauds to an insurance contract from its application to any other oral con- 
tract. 

Counsel for appellee, in his bill, construes the language to mean that the 
contract here entered into was a promise to keep the property insured, and to 
renew the policy when it expired. 

There is no allegation that the policy written December 12, 1923, did not 
continue and remain in force until the expiration of the term, December 12, 
1926; and if liability is to be laid in this case, it must be upon the fact that 
the insurance agency and the insurance company did not renew the written 
contract of insurance on December 12, 1926. 


Counsel for Mrs. Green contends that this was not an agreement which 
could not be performed within fifteen months; and then calls attention to the 
fact that by the terms of the policy there are numerous contingencies upon 
the occurrence of which the policy would become void; that the promise of the 
agency was to keep it insured, and to renew it when necessary—when any of 
these contingencies arose, such as procuring other insurance, a manufacturing 
establishment operated after hours, or a cessation of operation of a manufactur- 
ing plant, altering or repairing the building for more than fifteen days at a 
time, unconditional and sole ownership, or if the building became vacant for a 
space of more than ten days. 

Appellant then illustrates her position thus: Suppose that mechanics be 
employed in repairing the building for more than fifteen days; or suppose that 
the building became vacant for the space of more than ten days—either of 
these contingencies happening within the period of fifteen months—this policy 
would then have become void; but, when the building was reoccupied, it would 
have been the duty of the defendant to renew the policy, and under this oral 
agreement they have thus bound themselves. Counsel for the appellant is of 
the opinion that these illustrations demonstrate that the oral contract was pos- 
sible of performance within the fifteen months. Unfortunately for him, his 
illustrations are inapt, for the reason that in the case of Insurance Co. of North 
America v. Pitts, 88 Miss. 587, 41 So. 5, 6,7 L. R. A. (N. S.) 627, 117 Am. St. 
Rep. 756, 9 Ann. Cas. 54, this court held that, under the provisions of a fire 
insurance policy, it should be void if the building be or become vacant, and so 
remain for ten days. The building there in question had been vacant for more 
than ten days, but actual possession had been resumed some time before the 
fire occurred, and the insurance company was held liable, and the policy con- 
tinued in force without renewal. “If the loss had occurred during the pro- 
hibited vacancy, there could be no recovery. This is everywhere held, and so 
decided by our own court in Insurance Co. v. Scales, 71 Miss. 975, 15 So. 134.” 


Counsel does not contend that if, in the illustration used, the fire had oc- 
curred during the period in which the insurance could not be enforced, that 
is, in the space of time when the house was vacant in excess of the period al- 
lowed, that the insurance company could be held liable, in spite of its con- 
tract. On the other horn of the dilemma, if the building was reoccupied, then 
by the operation of law, and by the construction this court placed upon the con- 
tract, the property was insured, and there was no necessity for anything to be 
done by the insurance agency or the insurance company. 

The result is the same in respect to the other illustration with reference 
to mechanics repairing a building for a period of more than fifteen days. If 
a fire should occur during that time, the insurance company would not be 
liable. When the building is completed, the policy goes into effect without 
any action on the part of the insurance company or its agent. . 

We have been cited to no case where an oral contract to renew a policy three 
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years later has been enforced. In the present case, the contract to renew the 
policy was not possible of performance within the fifteen-month period—it. was 
not to be renewed until three years later. The renewal was not possible of 
performance within that period. Suppose Mrs. Green had sold her property 
and alienated her interest therein, the contract of insurance would have been 
forfeited; and can any reasonable man say that it would have been the duty 
of these agents of the fire insurance company to immediately renew the for- 
feited policy in favor of Mrs. Green at a time when she had no insurable in- 
terest therein, in spite of the solemn written contract? This is* the logical 
conclusion to which counsel’s argument tends, and it is not maintainable. The 
only complaint here found against the insurance company and its agents is that 
they did not renew the policy of fire insurance in December, 1926. Appellant’s 
loss occurred considerably more than four years after this oral agreement was 
made. The first time this contract was possible of renewal, as shown by the 
facts alleged in this case, was on December 12, 1926. 

In the case of Jackson v. I. C. R. Co., 76 Miss. 607, 24 So. 874, there was 
under consideration a contract by the railroad company to give employment to 
Jackson for his lifetime. This was held not to be within the operation of the 
Statute of Frauds, the court announcing the rule that it were possible of per- 
formance within one year. This holding was at a time when the period was 
twelve months, instead of fifteen, as it is now written. 

In the case of Steen v. Kirkpatrick, 34 Miss. 63, 36 So. 140, this court held, 
with reference to an antenuptial contract made the day before the marriage 
of the parties thereto, to the effect that the survivor should have the share of 
the deceased spouse, coming to him or her by law, for life only; and that at 
the death of the survivor it should revert to the estate of the first decedent, 
that the Statute of Frauds did not apply, for the time of performance might 
have occurred within a year from the time of agreement between Steen and 
Mrs. Robinson; and the court would not presume that the contract was in viola- 
tion of the Statute of Frauds when and if it might be performed within the 
year. Citing Duff v. Snider, 54 Miss. 245, in which latter case this court held 
that where no time is fixed by the agreement for making a payment the con- 
tract will not be held to be in violation of the Statute of Frauds. 

These authorities are not controlling for the reason that, with the written 
contract in her hands, Mrs. Green and the other parties thereto knew that the 
time for renewal was three years thereafter, just as certainly as if it had been 
stated to her thus: “Three years from this date we will renew this policy.” — 

In the oral agreement here set up, there was no understanding that either 
party might terminate the agreement at any time. 

As illustrating and sustaining our view, see Giddings v. Phoenix Ins. Co., 
90 Mo. 272, 2 S. W. 139; Wiebeler v. Milwaukee Mechanics’ Ins. Co., 30 Minn. 
464, 16 N. W. 363; Klein v. Liverpool, etc., Ins. Co. (Ky.) 57 S. W. 250: Har- 
rower vy. Ins. Co. of No. Am., 144 Ark. 279, 222 S. W. 39. 

But counsel for the appellant seems to argue that because of the agreement 
to keep the policy renewed, a partial performance of the contract would relieve 
it from the operation of the Statute of Frauds. His illustrations and his argument 
are to that effect. But our court has aligned itself, in the case of Fisher v. 
Kuhn, 54 Miss. 480, with that line of authorities which hold that it has long been 
the doctrine of this court not to accept part performance, or any other thing, as 
an exception, to take a case out of the operation of the statute. See, also, 25 
R. C. L., page 461; Gerachi v. Sherwin-Williams Co. (Miss.) 125 So. 410. 

Appellee cites 27 C. J., p. 188, § 119 to uphold its propostiion that if the origi- 
nal contract is in writing, and an oral agreement to renew on the same terms is 
made, the original contract is a sufficient memorandum to take the oral agreement 
out of the operation of the Statute of Frauds. There is cited in the notes only 
one case, Pomerantz v. Polonsky, 103 Misc. Rep. 246, 170 N. Y. S. 43. It is suf- 
ficient to state that the contract of employment there was from year to year, and 
that the opinion of the court does not seem to support the text; but even granting 
that it does, the case is not well reasoned. and we do not follow it. 

The case most frequently cited to uphold appellee’s contention in’ this re- 
spect is Trustees First Baptist Church v. Brooklyn Fire Ins. Co., 18 Barb. (N. Y.) 
69, in which case the court said that if, upon the facts of the case, where there 
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was a parol lease of land for several years, the anology be applied, the agree- 
ment would be valid as an agreement to insure from year to year; and the facts 
stated by the court are as follows: 

“In Sept. 1847, there was an agreement to renew the insurance on the 22d 
of July, 1848. That agreement was to be perfected by giving a certificate of 
renewal, on the 22d of July, 1848, for a year from that date, and so it was 
to be fulfilled within a year. The thing to be done within the year was the 
giving of the written agreement or certificate to insure, and then when it was 
given, the-obligation to pay for the loss occurring within a year after the Ist 
of July, 1848, would accrue.” 

Under this statement of facts, the court held the insurance company liable. 

In the instant case we have reached the conclusion that the agreement here 
was to renew the policy on its expiration date, which was three years from 
the date of the making of the oral contract. There was nothing to be per- 
formed by the insurance company or its agency until three years had elapsed. 
There was no possibility of its performance at an earlier date. The agreement 
was, as we construe the bill, to this effect: “We are now giving you a policy 
of insurance on your dwelling. Three years from now we will renew this policy 
without trouble or annoyance to you; the renewal policy to be a copy of the 
policy we are now handing you.” The agreement, then, was to have a written 
memorandum of renewal three years later. This agreement was not possible 
of performance, nor was the entire contract, as construed by appellee, wholly 
possible of performance until the expiration of the three-year period, for which 
time appellee’s property was already insured. The Statute of Frauds applies, 
this being an oral agreement for the performance of a contract to issue a 
written policy of insurance three years from the date of said agreement. 

The demurrers of the Stanley Insurance Agency and the Hartford Fire 
Insurance Company should have been sustained, on the ground that the oral 
contract violated the Statute of Frauds, as set forth in this opinion. 

Affirmed as to Mrs. Green; reversed as to the Stanley Insurance Agency; 
cause remanded. 









































































































MANGELSDORF et al. v. PENNSYLVANIA FIRE INS. CO. 
No. 20865. 
St. Louis Court of Appeals. Missouri. April 8, 1930. 
As Modified on Denial of Rehearing April 24, 1930. 
26 Southwestern Reporter (2d) 818. 
1. INSURANCE —SPRINKLER POLICY — AVOIDANCE — WAIVER — IN- 

STRUCTION. 

Instruction that insurer had waived its right to declare policy of sprinkler 
insurance void by reason of material part of building having fallen held not 
erroneous. 

The instruction was to the effect that insurer, by sending its ad- 
juster to building for purpose of examining and adjusting loss, who, 
after examination, informed insured that material part of building had 
not fallen, and advised that loss would be paid, waived right to declare 
policy void by reason of material portion of building having fallen be- 
fore sprinkler system discharged any water. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


2. INSURANCE—FORFEITURE—WAIVER—NONWAIVER AGREEMENT. 
Insurer requiring insured, in compliance with policy, to do some act in- 
curring trouble or expense, waives right to insist on forfeiture, notwithstanding 
nonwaiver agreement. 
(For other cases, see Insurance, Dec. Dig. § 397.) 
3. INSURANCE—AVOIDANCE—SPRINKLER INSURANCE—FALL— 
BUILDING—EXTENT. 
Clause of sprinkler policy avoiding it in case building, or material portion 
thereof should fall, contemplated falling to such extent that usefulness was 
destroyed. 


(For other cases, see Insurance, Dec. Dig. § 324.) 
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5. INSURANCE—DAMAGES FOR VEXATIOUS DELAY—PENAL STATUTE 

—CONSTRUCTION. 

Law authorizing damages for vexatious delay in action on insurance policy 
is highly penal, and must be strictly construed. (Rev. St. 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. INSURANCE—DAMAGES FOR VEXATIOUS DELAY—SPRINKLER IN- 

SURANCE—“INDEMNITY INSURANCE.” 

Sprinkler leakage insurance was not included within indemnity insurance 
in law authorizing damages for vexatious delay (Rev. St. 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE—‘INDEMNITY INSURANCE”—NEGLIGENCE—INJURY 

TO ANOTHER. 

“Indemnity insurance” is that intended to indemnify insured generally against 
consequences of negligence resulting injuriously to another. ; 

(For other cases, see Isurance, Dec. Dig. § 124.) 

8. INSURANCE—DAMAGES FOR VEXATIOUS DELAY—SPRINKLER IN- 

SURANCE—“OR OTHER INSURANCE.” 

Sprinkler leakage insurance was not included within phrase “or other in- 
surance” in law authorizing damages for vexatious delay (Rev. St. 1919 § 6337). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, St. Charles County; Edgar B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by Edward F. Mangelsdorf and another against the Pennsylvania 
Fire Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded, with directions in case of consent to remittitur, 
otherwise reversed and remanded for a new trial. 

William Waye, Jr., of St. Charles, Silber, Isaacs, Silber & Woley, of Chicago, 
Ill, and Anderson, Gilbert & Wolfort, of St. Louis, for appellant. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, and Theodore C. Bruere, 
of St. Charles, for respondents. 

BENNICK, C. 

This is an action upon a policy of insurance issued by defendant against all 
direct loss and damage by sprinkler leakage to the contents of certain premises 
owned by plaintiffs, and located at Main and Victor streets, in the city of St. 
Louis. Upon a trial to a jury, a verdict was returned in favor of plaintiffs, 
and against defendants, for the sum of $2,226.10 on the face of the policy, $112.04 
as interest, $233.81 as damages, and $250 as attorney’s fees, or for the aggregate 
amount of $2,821.95. Judgment was rendered in conformity with the verdict, 
from which, following the overruling of its motion for a new trial, defendant 
has duly appealed. 

Plaintiffs were engaged in the wholesale seed business, which involved the 
purchase, storage, preparation for resale, and the resale, of various kinds of 
seeds. The building in which the business was conducted measured 225 feet 6 
inches by 54 feet 2 inches; and consisted of a basement, first and second floors, 
and a cupola built above the roof of the second story. The walls of the building 
were brick, and the flooring was laid upon beams, which in turn were supported 
by pillars which stood at intervals throughout the building. The structure itself 
consisted of two sections which had been built at different times, and which 
were separated by a brick wall through which openings or doors were made 
connecting the two sections; but it was nevertheless shown by plaintiffs’ evi- 
dence that the whole of the structure constituted but one building. 

Some time during the night of May 17, 1927, a portion of the second floor, 
measuring 31 feet 6 inches by 24 feet 9 inches, collapsed, carrying with it an ap- 
proximately equal area of the first floor, and precipitating such sections, to- 
gether with the seeds stored thereon, down into the basement of the building. 

_The evidence disclosed that the building was equipped with an automatic 
sprinkler system, consisting of pipes attached to the walls and ceilings, which 
were fed from a feeder pipe which ran from a point under the basement to a 
water main in the street. The system was designed so that the sprinkler pipes 
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would ordinarily be filled with air at a sufficient pressure to prevent water 
from flowing into the pipes. However, in the event that a sprinkler head opened 
by reason of heat, or on account of corrosion or any mechanical defect in the 
pipes themselves, the air would escape, with the result that the air pressure 
would be released, and the water would flow into the pipes and escape through 
the head, or through the point at which the defect had developed. 

The sprinkler system was equipped with what is known as a Potter auto- 
matic alarm system, which consisted of a clock-like device located at a* point 
in the basement of the building near the main valve, so that, in the event of 
a flow of water out of the supply pipes through the main valve and into the 
sprinkler system itself, an electrical alarm would be sent to the headquarters 
of the Potter Alarm Company, and in turn relayed to the city fire department. 
Plaintiffs’ evidence disclosed, however, that on certain occasions in the past 
when the system had not been in correct working order no alarm had been 
registered at the Potter headquarters. 

It was shown that there were railroad tracks just outside the building, over 
which trains passed at intervals throughout the day and night, and that the 
effect of the operation of trains past the building was to cause the building 
to shake and the sprinkler pipes to vibrate and rattle in their hangers. It 
also appears that on an average of six or seven times a year the system became 
out of order; and that, as soon as a leak would be discovered, steps would be 
taken to find the break and repair it. 


At the time of the loss under the policy, the normal weight of the seeds 
stored on the second floor was seventy-five pounds to the square foot, and on 
the lower floor twenty-five pounds to the square foot, although ordinarily the 
weights had varied from one hundred to two hundred pounds to the square 
foot. Plaintiffs’ evidence showed further that the éffect of allowing the seeds 
to become saturated with water would be to more than double their weight. 

As soon as plaintiffs were informed at their home of the accident that had 
occurred during the night, they came to the building, and found that water 
was pouring with great force, not only out of the sprinkler pipes that had been 
located under the first and second floors, but also out of a tie-in pipe which 
hung down from the ceiling of the second floor directly over the portion of the 
floors that had collapsed. The witnesses testified further that even in the 
second story the sacks which remained on the floor, as well as the floor itself, 
were wet for some distance back from the hole, indicating that it had been 
leakage from overhead, with a resultant increase of weight on the floor, that 
had caused the floor to give way. 

Immediately following the loss, plaintiffs, with their adjuster, met with de- 
fendant’s adjuster, Mackay, who had been sent by defendant to ascertain and 
report to it the amount of damage and cause of the loss, whereupon the usual 
nonwaiver agreement was entered into between the parties, providing in effect 
that no action taken by either party thereto with reference to ascertaining the 
amount of loss or damage, or investigating any circumstances connected there- 
with, should be construed as a waiver of any of the terms, conditions, or pro- 
visions of the policy, or as an admission or denial of any liability for the claim 
made thereunder. 

At the same time Mackay told plaintiffs to salvage the dry seeds and the 
partially wet seeds as quickly as possible; to hire men to do the work; to rent 
space in which to dry out and store the seeds; to hire trucks to convey the 
seeds to such premises; and then to get up an inventory of the damaged mer- 
chandise after such of the seeds had been salvaged as were not thoroughly 
wet, which would be all the information that the company would desire. The 
evidence shows that Mackay’s instructions were complied with by plaintiffs; 
and that, in salvaging the seeds, they expended the sum of $1,779.80, and re- 
ceived for certain of the salvaged seeds the sum of $962.09. 

While the policy provided that the insured should render the company a 
proof of loss within sixty days after the leakage occurred, plaintiffs’ evidence 
was, and Mackay himself admitted, that he gave them an extension of time 
to file their proof until such occasion as under the nonwaiver agreement the 
company should determine whether it would admit or deny liability. Formal 
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proof of loss was made on October 21, 1927, following which defendant denied 
liability, and the present suit was instituted. 

Plaintiffs’ petition was in conventional form, alleging a loss under the 
policy in the sum of $2,226.10, and praying judgment against defendant for said 
sum, together with interest, and the statutory penalty by way of damages and 
attorney’s fees. 

In its answer defendant set up three defenses: First, that a material part 
of the building had fallen, and that whatever loss plaintiffs had sustained was 
due thereto, and that thereupon said policy had immediately ceased; second, 
that plaintiffs had stored bags of seeds on the floors far in excess of the capa- 
city thereof, and that by reason thereof the floors had been caused to give way, 
and the sprinkler pipes to be broken; and, third, that plaintiffs had failed to com- 
ply with the provision in the policy requiring written proof of loss to be made 
within sixty days after the spinkler leakage, and that, by reason of their fail- 
ure to have given such notice, and of the fact that the time for giving such 
notice had not been extended in writing by defendant, plaintiffs had not com- 
plied with the terms of the policy, and defendant was released from liability 
thereunder. 

The reply filed by plaintiffs was in the form of a general denial. 

Having filed a brief containing nineteen assignments of error, counsel 
for defendant have voluntarily abandoned twelve of their points, leaving for 
our consideration the determination of the propriety of the giving of three in- 
structions for plaintiffs, the limitation of the cross-examination of one of plain- 
tiffs witnesses, and the submission to the jury of the issue of damages for 
vexatious refusal and by way of attorney's fees. 

[1] The first of the instructions criticized is plaintiffs’ instruction No. 4, 
which told the jury in substance that, even though they might find and believe 
from the evidence that a portion of the first and second flooring of the build- 
ing fell before the sprinkler system discharged any water, and that by reason 
thereof the sprinkler system was broken or loosened in such a way as to dis- 
charge water upon the seeds, yet if they should find that defendant sent its 
adjuster to the building for the purpose of examining and adjusting the loss, 
and that the adjuster made an examination of the building and of the sprinkler 
system, that, after making such examination, he informed plaintiffs that a 
material part of the building had not fallen, and that he would advise defendant 
that plaintiffs should be paid for their loss, that he instructed plaintiffs to sal- 
vage and protect the seeds from further loss and damage, and to get a building 
into which they could remove the damaged goods preparatory to the making 
of an inventory, that plaintiffs, acting under such instructions from the adjuster, 
incurred trouble and expense in salvaging the goods, and made and furnished 
to the adjuster an inventory showing what their loss or damage had been, then, 
even though portions of the first and second flooring fell before the sprinkler 
system discharged any water upon the seeds, nevertheless defendant had waived 
its right to declare the policy void by reason of such fact. 

We do not think that any fault is to be found with this instruction. It 
was positively shown that, following the mishap, the adjuster was sent to plain- 
tiffs’ premises to ascertain the cause of the loss, and to determine the resulting 
damage. The adjuster himself testified that he even made a second trip to 
find out whether the goods were being moved as rapidly as possible so as to 
conserve the rights of the company. To determine the actual loss which plain- 
tiffs had sustained, it was necessary that the damaged goods be salvaged, and 
in fact the policy itself provided, as a requirement in case of loss, that the in- 
sured should protect the property from further damage, forthwith separate the 
damaged and undamaged property, put it in the best possible order, and furnish 
to the company a complete inventory of the damaged property, and the amount 
claimed thereon. In giving the instructions to plaintiffs as to the steps that 
they shiuld take to minimize the loss, the adjuster was clearly acting within 
the scope of his apparent authority. 

{2] The cases hold that, notwithstanding the signing by the insured of 
such a nonwaiver agreement as was executed in the case at bar, yet if the 
insurer, in its negotiations or transactions with the insured, after knowledge of 
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the facts which would otherwise work a forfeiture of the policy, requires the 
insured, in compliance with the provisions of the policy, to do some act or acts 
by which trouble or expense is incurred, the right to insist upon a forfeiture 
will be thereby waived. Block v. United States Fidelity & Guaranty Co., 316 
Mo. 278, 290 S. W. 429; Tinsley v. Aitna Insurance Co., 199 Mo. App. 693, 205 
S. W. 78; Schusterman v. Fidelity-Phenix Fire Insurance Co. (Mo. App.) 253 
S. W. 91; Painter v. Concordia Fire Insurance Co. (Mo. App.) 256 S. W. 531; 
Shearlock v. Mutual Life Insurance Co., 193 Mo. App. 430, 182 S. W. 89. 


Here the facts hypothesized in the instruction had ample support in sub- 
stantial evidence; and, if the jury found that, in compliance with a definite 
condition of the policy, the defendant required planitiffs to incur trouble and 
expense in salvaging the damaged goods, the waiver of its right to claim a for- 
feiture of the policy was thereby established. Consequently there was no im- 
propriety in the giving of plaintiffs’ instruction No. 4, and defendant’s objections 
to it stand for disapproval. 


[3] Complaint is next made of plaintiffs instructions Nos. 6 and 8, which re- 
ferred to the defense attempted to be made under that clause of the policy 
which provided that, “if a building, or any material part thereof, fall except 
as the result of sprinkler leakage, all insurance by this policy on this building 
or its contents shall immediately cease.” 

By instructions 6 and 8 the court told the jury, as a matter of law, that 
such clause contemplated the falling of the building, in whole or in part, to 
such an extent that its usefulness and distinctive character as a building was 
destroyed or substantially impaired, and that the hazard of the building or its 
contents to damage by sprinkler leakage was increased. Following this, the 
jury were informed that, if they found that, after the falling of a portion of 
the first and second floors of the building, the same was not rendered unsuit- 
able for its use as an entire building, and its usefulness and distinctive character 
as a building was not destroyed, or the building or its contents rendered more 
easily subject to loss or damage by sprinkler leakage, then defendant had no 
defense to the action by reason of the fact that a portion of the flooring fell. 

We have found no case, and none has been cited to us, which deals with a 
policy containing an exclusion clause of identical language with the one at 
bar. However, even in those cases construing a clause worded more favorably 
to the company’s contention, such as, “if the building, or any part thereof, 
fall,’ and omitting the adjective “material,” which appears in the policy in suit, 
the courts have held that the language should not receive a technical or strained 
construction, that, where a policy does not definitely designate what part of 
a building must fall to avoid the policy, the language must be construed most 
favorably to the insured, and that a clause of such character, even with the 
word “material” omitted, should nevertheless be construed to mean an _ integral 
part of the entire building, and to contemplate the fall of such a substantial 
and important part of the building as to impair its usefulness as such, and to 
leave the remaining portion subject to an increase in the risk insured against. 
London & L. Fire Insurance Co. vy. Crunk, 91 Tenn. 376, 23 S. W. 140; Clay- 
burgh v. Agricultural Insurance Co., 155 Cal. 708, 102 P. 812, 18 Ann. Cas. 579; 
Home Mutual Insurance Co. v. Tompkies & Co., 30 Tex. Civ. App. 404, 71 S. W. 
812, affirmed 96 Tex. 187, 71 S. W. 812, 814; Phenix Insurance Co. v. Jones, 16 
Ga. App. 261, 85 S. E. 206; Nelson v. Traders’ Insurance Co., 181 N. Y. 472, 74 
N. E. 421. ‘ 

Here the testimony of witness Hessenbruch, as well as Defendant’s Exhibit 
10, disclosed that the portion of the flooring which fell represented only 2.9 
per cent. of the total floor space in the building; and it was shown by other 
evidence that the machinery, and the greater part of the seeds on hand, were 
in nowise affected by the occurrence; and that plaintiffs continued to occupy 
the building, and to conduct their business therein, from the time their dam- 
age was sustained up to and including the day of the trial. It appears that the 
court followed the weight of authority in construing the clause in question, and 
that under the circumstances of the case it was properly for the jury to deter- 
mine whether a material part of the building had fallen except as the result 
of sprinkler leakage. Such being true, there was no error in plaintiffs’ instruc- 
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tions Nos. 6 and 8, and the objections interposed against them must be dis- 
allowed. 

(4] For their next assignment of error, counsel for defendant argues that 
they should have been permitted on the cross-examination of plaintiffs’ wit- 
ness, Mackay, to ask him the basis of his opinion, which he had theretofore 
given on direct examination, to the effect that a material portion of the building 
had not fallen. Suffice it to say to this point that no exception was saved to 
the ruling of the court sustaining an objection to the question, in view of which 
the matter is not here for our review. 

The final question for decision is the earnest insistence of defendant that 
the court erred in submitting the issue of statutory damages and attorney’s 
fees as for vexatious delay, upon the theory that sprinkler leakage insurance 
is not included among any of the forms of insurance mentioned in the statute 
so as to warrant the imposition of a penalty for vexatious delay, if there was 
such a delay, which counsel deny. 


The damage statute was originally enacted by the Legislature in 1865, and 
went unchanged until 1911 (Laws 1911, p. 282), when the act was amended to 
read as it now stands. As originally passed, it provided that damages for 
vexatious delay were recoverable in an action to recover the ‘amount of any 
loss under a policy of “fire, life, marine, or other insurance.” The present 
statute is section 6337, R. S. 1919, and it will be observed, by a comparison of 
it with the original statute (section 7068, R. S. 1909), that the effect of the 
amendment of 1911 was to add cyclone, lightning, health, accident, employers’ 
liability, burglary, theft, embezzlement, fidelity, and indemnity insurance to its 
previous terms. It will be further observed that both as first enacted, and 
also as amended, the statute contained the concluding phrase, “or other insur- 
ance.” 

[5] There is no doubt about the fact that sprinkler leakage insurance is 
not expressly mentioned in the statute, and consequently, since the statute is 
highly penal, and is not to be enlarged in its scope or inclusion beyond its ex- 
plicit terms or those necessarily to be implied therefrom, the instant case does 
not fall within the purview of the statute, unless sprinkler leakage insurance 
may be held to be sufficiently included within or covered by one of the forms 
of insurance definitely mentioned therein. Conceding the propriety of this 
conclusion, counsel for plaintiffs argue that it may properly fall within the species 


of “indemnity” insurance, and that in any event it is covered by the phrase “or 
other insurance.” 


[6, 7] We cannot believe that the statute may be construed so as to in- 
clude sprinkler leakage insurance within the term “indemnity” insurance. In 
a sense, every form of insurance tends to indemnify the policyholder against a 
loss sustained under his policy but yet the term “indemnity insurance” has come 
to have a very well defined and recognized meaning in insurance parlance. For 
instance, as contradistinguished from the ordinary form of insurance, which is 
purely a matter of private contract wholly between the parties thereto, it has 
been judicially defined as the class of insurance “intended to indemnify the as- 
sured generally against the consequences of his own acts of negligence which 
result injuriously to the person or property rights of some third person and 
for which he is compelled to respond in damages.” Breeden v. Frankford Marine 
Accident & Plate Glass Insurance Co., 220 Mo. 327, 119 S. W. 576, 584. Obviously, 
the policy at bar was in nowise designed to cover such a contingency; and, 
moreover, it occurs to us that, if it had been the intention of the Legislature 
to include within the meaning of the term “indemnity,” as used in the act, all 
classes and kinds of insurance, it would have been unnecessary in drafting 
the amendment of 1911 to have made specific mention of the many different 
kinds of insurance that are enumerated therein. 

[8, 9] Likewise plaintiffs’ insistence that the policy at bar falls within the 
phrase, “or other insurance,” is disproved, as we view the case, by the necessary 
application of the ejusdem generis rule, which is understood to mean that, where 
a statute contains general words only, such general words are to receive a 
general construction, but, where it enumerates particular classes or things, fol- 
lowed by general words, the general words so used will not ordinarily have a 
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general meaning, but will be limited in their scope to objects of the kind and 
character specified. 

In the case of Mears Mining Co. v. Maryland Casualty Co., 162 Mo. App. 
178, 144 S. W. 883, the Springfield Court of Appeals was called upon to con- 
strue a policy of employers’ liability insurance in the light of. the statute as 
it stood prior to the amendment of 1911. In a carefully considered opinion, the 
court applied the ejusdem generis rule, and, after stating the history of the 
legislation in much the same fashion as we have given it here, held that neither 
the classes of insurance specifically specified in the statute, nor the general 
words following afterwards, were sufficient to cover the policy then under con- 
sideration. Later this court, in the case of L. Cohen Grocer Co. v. Massa- 
chusetts Bonding & Insurance Co. (Mo. App.) 251 S. W. 127, while recognizing 
that the rule of ejusdem generis should be applied to the interpretation of the 
phrase “or other insurance,” nevertheless held that the application of the rule 
properly permitted a policy of insurance against robbery to be brought within 
the purview of the statute, since such a policy was of the same general character 
and class as insurance against burglary, theft, etc., which are specifically men- 
tioned in the statute. 

Obviously, before the words “or other insurance” can be construed to in- 
clude a loss under a policy of sprinkler leakage insurance, we must be able 
to say that it is like some one of the species and kinds of insurance expressly 
mentioned in the statute. This we cannot do, for to our minds a loss by sprinkler 
leakage contains no single element of the various risks enumerated by the 
statute. It follows, therefore, that in the light of the highly penal nature of 
the statute which requires that it be strictly construed so as not to be held 
to apply to any class of insurance that is not plainly or necessarily included 
among its provisions, it was error to submit the question of penalty in the 
case at bar. 

This error, however, is one that may be cured by a remittitur. The totai 
amount of the penalty allowed by the jury was the sum of $483.81. Accordingly, 
the commissioner recommends that, if plaintiffs will within ten days remit such 
sum, the judgment of the circuit court be reversed, and the cause remanded, with 
directions that a new judgment be entered in favor of plaintiffs, and against 
defendant, in the sum of $2,338.14, with interest at the rate of 6 per cent. per 
annum, from and after September 29, 1928, the date of the original judgment; 


that, failing in this, the judgment be reversed, and the cause remanded for a 
new trial. 


Per Curiam. 


The foregoing opinion of Bennick, C., is adopted as the opinion of the court 

The judgment of the circuit court is accordingly reversed, and the cause 
remanded, with directions as recommended by the commissioner, provided plain- 
tiffs enter a remittitur of $483.81 within ten days; otherwise the judgment is 
reversed, and the cause remanded for a new trial. 

Becker and Nipper, JJ., concur. 

Haid, P. J., not sitting. 





SMITH et al. v. OHIO MILLERS’ MUT. FIRE INS. CO 
No. 29879. 
Supreme Court of Missouri, in Banc. March 4, 1930. 
Rehearing Overruled April 8, 1930. 
26 Southwestern Reporter (2d) 962. 
1. INSURANCE—DUAL AGENCY—FRAUD—JURY QUESTION. 

Whether insurance broker's alleged dual agency, concealed from insurer, 
constituted fraud relieving insurer from liability to insured on fire policy, was 
jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE—APPLYING CHECKS—PAYMENT OF PREMIUMS— 

CREDIBILITY. 

If insured directed broker to apply checks on policy, premiums were thereby 
paid, not withstanding insured’s contradictory testimony affecting credibility. 
(For other cases, see Insurance, Dec. Dig. § 186[4].) 
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4. INSURANCE—EVIDENCE—SUFFICIENCY—JURY CASE—PAYMENT 

OF PREMIUMS. 

In action on fire policy, evidence on issue whether premiums had been paid 
held sufficient to take case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

6. INSURANCE—BURDEN OF PROOF—AFFIRMATIVE DEFENSES. 

In action on fire policy, insurer had burden of proving affirmative defenses 
that broker fraudulently acted in dual capacity, and conspired with insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

7. INSURANCE—PAYMENT OF PREMIUMS—BURDEN OF PROOF. 

In action on fire policy, insured had burden of proving payment of pre- 
miums. 

The insured alleged payment of premiums, and the insurer entered 
general denial and alleged further that no premium was ever paid and 

hence policy was without consideration. The defense of nonpayment 

was therefore a negative defense, coming within general rule that party 
alleging negative does not ordinarily have burden of proving it. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

8. INSURANCE—NEGATIVING BREACH OF WARRANTIES—AFFIRMA- 

TIVE DEFENSE. 

In action on insurance policy, it is unnecessary to negative breach of promis- 
sory warranties and conditions subsequent; such breach being affirmative de- 
Tense. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

10. INSURANCE—INSTRUCTION—REFUNDING PREMIUM—CANCELING 

POLICY—ERROR. 

Instruction that if insurer, attempting to cancel policy, failed to repay un- 
earned premium, cancellation was void, held erroneous, being contrary to policy. 

The policy provided that it could be canceled at any time “with 

or without tender of the excess of paid premium above the pro rata pre- 

mium for the expired time.” 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

\ction by A. B. Smith and E. K. Smith, doing business under the name of 
the A. B. Smith Lumber Company, against the Ohio Millers’ Mutual Fire In- 
surance Company. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded. 

See, also, 320 Mo. 146, 6 S.W.(2d) 920. 

Samuel A. Harper of Chicago, Ill, Howell & Howell, of Kansas City, Mc- 
Gugin & Evans, of Nashville, Tenn., N. C. Hawkins, of Caruthersville, and 
Hay & Flanagan, of St. Louis, for appellant. 

Ward & Reeves, of Caruthersville, for appellees. 

Wuitr, J. 

Action on a fire insurance policy. On a trial by jury in Pemiscot county 
April 15, 1929, a verdict was returned in favor of the plaintiffs for $36,287.50; 
judgment accordingly from which the defendant appealed. 

The plaintiffs, husband and wife, were engaged as partners in the lumber 
and timber business, with head office at Paducah, Ky. They had a number 
of lumber yards at various places, one called No. 6, at Bragg City, Pemiscot 
county, Mo. On October 26, 1920, they procured a policy of fire insurance, No. 
21735, for $25,000, running one year, on the lumber and timber in that yard. 
The premiym on that policy was $342. During the months of October and 
November, 1920, six other policies were written by the defendant upon the 
plaintiffs’ lumber yards at various places. The property covered by the policy 
sued on was destroyed by fire June 8, 1921. The evidence satisfactorily showed 
that the property was worth more than $100,000. No question is raised as to the 
issuance of the policy, the value of the property, the destruction by fire, and 
the proofs of loss. ; 

The answer pleads several defenses. Those upon which the defendant relies 
are: First, a general denial; second, a failure of consideration, in that no part 
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of the premium was ever paid; third, a cancellation of the policy in March, 
1921; fourth, a cancellation by consent in that the plaintiffs acquiesced after 
notice of cancellation March 18, 1921, until after the fire; fifth, that one Auber 
Smith, who holds himself .out to the public and to the defendant as an inde- 
pendant insurance broker, was in fact in the employ of the plaintiffs on a salary, 
attending to the plaintiffs’ business in procuring the policy sued on, and other 
policies on other yards belonging to plaintiffs; that the relation between the 
plaintiffs and Auber Smith was unknown to the defendant, and that the con- 
cealment of that relation constituted a fraud which would vitiate any pay- 
ments made by plaintiffs to Auber Smith as premiums on this and other policies. 
Other facts are pleaded which are more in the nature of evidence in support 
of the particular defenses mentioned. 

The case was before this court on a former appeal. 320 Mo. 146, 6 S.W.(2d) 
920. On the first trial, on the application of the defendant, a referee was ap- 
pointed by the trial court. Upon examination of the facts, the referee found 
and reported that the plaintiffs did in fact pay the premium on the policy in 
suit to Auber Smith, but that Auber Smith at the time was a dual agent oi 
both plaintiffs and defendant without the latter’s consent. For this reason the 
referee reported as a conclusion of law that such payment of the premium was 
not binding and recommended judgment for the defendant, which was accord- 
ingly rendered by the trial court. On appeal this court held that the appoint- 
ment of a referee was unauthorized, that the case was one for submission to 
a jury, and therefore reversed the judgment and remanded the cause. There, 
320 Mo. 146, 6 S. W. (2d) 920, we decided several questions presented on this 
appeal. The opinion quite fully states the pertinent facts in the case, but 
we find it convenient to give a brief statement of such facts. 

Plaintiffs do not contend that defendant actually received the premium on 
policy 21735, but claim it was paid by them to Auber Smith. In order to under- 
stand the nature of the transaction, which plaintiffs claim as payment, it is 
necessary first to determine Auber Smith’s relation to the plaintiffs. 

He had an office in the plaintiffs’ suite, for which he paid the plaintiffs a 
rental of $25 a month. He was employed by the plaintiffs as an office effi- 
ciency expert. His business was to revise the bookkeeping system which the 
plaintiffs used, and the manner of reporting operations from the different 
branches of the plaintiffs’ business. He testified that he had no interest in the 
business of A. B. Smith Lumber Company; that he had no authority over its 
mployees; that he did not transact any of its business; that his agreement 
with A. B. Smith’ was that he should continue uninterrupted in his insurance 
business and give A. B. Smith the balance of his time not devoted to the in- 
surance business; and that he consolidated his two interests in one office with 
two clerks. The arrangement was concluded in April, 1919. He had been in 
the brokerage insurance business for twenty-one years, insuring the property of 
plaintiffs sixteen or seventeen years. A. B. Smith paid him for his services in 
reconstructing his accounting system at first $3,000 a year, which was later in- 
creased to $5,000 a year, and still later reduced. He swore that he had from 
300 to 500 insured customers, including A. B. Smith Lumber Company, and that 
he wrote policies for all of them in much the same way he did for the A. B. 
Smith Lumber Company. 

The defendant took the deposition of Auber Smith, A. B. Smith, his wife, 
E. K. Smith, and introduced them in evidence. A. B. Smith testified that Auber 
Smith’s duty was to see that the clerks and bookkeepers conformed to what he 
thought was the proper standard of keeping books and papers. That was the 
branch of business over which Auber Smith had supervision. Auber did not 
go out and direct the superintendency and management of the lumber plants. 
A. B. Smith had nothing whatever to do with Auber Smith’s insurance business. 

Auber Smith testified: “They (defendant) did not send me the policies to 
be delivered to A. B. Smith Lumber Company. The Ohio Millers’ Mutual In- 
surance Company did business with me, and they sent these policies on my ap- 
plication, they didn’t know whether I was going to deliver them to A. B. Smith 
Lumber Company or John Jones.” 

The defendant in all correspondence in relation to those premiums addressed 
its letters to Auber Smith. A statement was sent him by the defendant February 
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15th, asking for a check, reminding Auber Smith that their rule was to have 
payment on policies written in October not later than January Ist and on policies 
written in November not later than February lst, following. 

February 23d the defendant’s president, W. H. Clark, addressed a letter to 
Auber Smith giving the numbers of the seven policies issued by that company 
covering the plaintiffs’ properties, including policy No. 21735, reminding Auber 
Smith of the letter of the 15th, and using this expression: “Now unless the 
check covering all past due premiums amounting to $1,824.20 is received by us 
by return mail, we shall be obliged to cancel the above mentioned policies.” It 
appears there was no reply to that letter. 

Mr. Clark in his testimony explained that premiums on the seven policies 
amounted to $2,026.89, leaving $1,824.20 due from Auber Smith after deducting 
his 10 per cent. commission. March 3, 1921, Mr. Clark sent a telegram to Auber 
Smith asking for the main office address of A. B. Smith Lumber Company, 
saying, “Desire to cancel policies.” On receipt of the telegram, Auber Smith 
wired to the defendant asking it to withhold action until letter should be re- 
ceived. March 4th Auber Smith wrote a long letter to the defendant in which 
he called attention to the bad conditon of the lumber business, and said he 
hoped soon to get a check from A. B. Smith Lumber Company. Then he men- 
tioned a great amount of indebtedness due A. B. Smith Lumber Company and 
the difficulty and delay of collection. He suggested that the lumber company 
desired to give notes at 8 per cent. for the premiums, that he could not handle 
them, and requested defendant to handle them. Another letter, said to be dated 
March 3d, addressed by Mr. Clark to Auber Smith, was introduced, in which 
only the concluding paragraphs is in the record. It relates to other policies of 
defendant not among those issued to plaintiffs. The closing part of that letter 
asks Auber Sniith to confer with the assured and wire result, saying that, if 
a check was forthcoming, the insurance would be continued, otherwise it would 
be canceled. March 10th the defendant wrote to A. B. Smith Lumber Com- 
pany, giving the numbers of the seven policies written for plaintiffs, including 
No. 21735, saying that the letter was notice that those policies were canceled, 
effective from noon March 16th following. With that letter was inclosed a state- 
ment for $776.93, the amount of the premiums on those policies after deducting 
the unearned premiums. This letter was sent by registered mail, and the receipt 
on the postmaster’s card was “A. B. Smith Lumber Company, per Robinson.” 
A. B. Smith testified that he never saw the letter but admitted that Robinson 
was an employee of his, and in a letter written to defendant June 22, 1921, after 
the fire, he protested that his record showed that he paid “your agent Auber 
Smith not only this premium, but also other premiums with your company, and if 
Smith had not paid you, he is responsible and you certainly should have no 
trouble in collecting.” 

In order to show that they had paid the premium, the plaintiffs introduced a 
check for $1,150, signed by A. B. Smith Lumber Company, payable to Auber 
Smith, dated November 9, 1920, indorsed by Auber Smith, and stamped “Paid” 
by bank stamp November 10, 1920. There is no dispute that Auber Smith re- 
ceived that money at that time. The total of the premiums then due, less his 
commission, as stated above, was $1,824.20. November 23d the plaintiffs paid 
Auber Smith by check $765.50. This with the check for $1,150 would more thar: 
pay the premiums on the seven policies, less Auber’s commission. This check is 
explained by a balance due from plaintiffs to Auber Smith on other policies, and 
a debt due by Auber Smith on account of rent. Auber Smith, instead of trans- 
mitting to defendant the money, proceeds of those checks, used $1,141 to pay an 
overdraft, caused by his previous check for that amount to the Ocean Accident 
& Guaranty Company, with whom it appears A. B. Smith Lumber Company had 
nothing to do. 


Appellant showed that Auber Smith presented an account for premiums due 
on the seven policies to A. B. Smith Lumber Company on November 11th, two 
days after the date of this check for $1,150, and claimed for that reason it could 
not have been intended to apply on the seven policies including the one sued on, 
because the account had not then been rendered. 

A. B. Smith explained it in this way: He said that Auber Smith came to him 
on the 9th, two days before he got the bill, and asked for a check for $1,150, 
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said that he needed the money, and no doubt Auber did; he was usually in that 
condition. A. B. Smith handed him the check, and the bill was afterwards made 
out. 

The letter of March 4th, mentioned above, was dictated by Auber Smith 
and his name was signed to it by Edna K. Smith, though she testified that she 
did not read it and did not know what was in it. She was accustomed to sign 
letters dictated by A. B. Smith when written in his absence, and sometimes per- 
formed that office for Auber Smith. 

I. Appellant first assigns error to the action of the trial court in overruling 
the defendant’s demurrer to the evidence. All the essential facts relied upon 
by appellant on this point were before the court on a former appeal, and it 
was held that the issues should be submitted to the jury. This court said, 320 
Mo. 146, 6 S. W. (2d) loc. cit. 928: “Notwithstanding Auber Smith is frequently 
referred to in the testimony as a ‘broker’ rather than as an ‘agent,’ we think 
his testimony and that of appellants and Auber Smith in connection with the 
other eevidence was sufficient to take the issue of dual agency to the triers of 
fact, as well as the question whether the payments made by appellants to Auber 
Smith were, or were not, intended by appellants to be applied on respondent's 
policies.” 

{[1, 2] A. B. Smith and E. K. Smith each testified that the checks for $1,150 
and $765.50 were to be applied on the seven policies taken out in October and 
November, and they so instructed Auber Smith. If that is true, then the premium 
on this policy in suit was paid in November, 1920, unless Auber Smith’s alleged 
double agency constituted such fraud as to relieve the defendant from liability, 
and that was a matter for the jury. Auber Smith’s conduct was inconsistent, and 
his evidence contradictory; probably he deceived both the plaintiffs and defendant. 
It will be noted that all through the correspondence the defendant treated Auber 
Smith as the person liable to it for these premiums, as an independent broker. 
The letter of May 7th, after the attempted cancellation, presented him a bill for 
the earned premiums on the policies claimed to be canceled, and used this ex- 
pression: “As before stated, we hold you responsible for the payment of these 
earned premiums.” In like manner they held him liable for the total premiums 
before the alleged cancellation. The fact that Auber Smith had an office in the 
same suite with the plaintiffs, that he had charge of a certain department of plain- 
tiffs’ business, revising plaintiffs’ system of bookkeeping, was admitted. That 
the plaintiffs knew nothing whatever about Auber Smith’s dealings with the 
insurance company, that he kept his correspondence with them to himself, is fairly 
inferable from the evidence. It would be singular if A. B. Smith, with $100,000 
worth of lumber on hand, would deliberateyl allow his insurance policies to lapse 
for nonpayment when apparently he was fully able to pay the premiums. In 
his letter, by which it is claimed he admitted knowledge of the cancellation and 
thereby contradicted his evidence, he shows a somewhat confused notion of the 
situation. He says: “So far as this notice having been a cancellation notice, 
we are not aware of the fact, but merely assumed that it was a notice that 
the premium had not been paid to you by Mr. Smith. This was no affair of 
ours, therefore it was not necessary for us to advise.” This is quite awkward 
if not an ingenious attempt to deny that he had knowledge of the letter addressed 
to A. B. Smith & Co., canceling the policies, and is in direct conflict with his 
own testimony that he did not know what was in the letter. The jury might 
very well on that evidence have disbelieved anything he said and have found 
that the premiums were not paid. 


[3] Nevertheless, if in fact A. B. Smith had directed the two November 
checks, delivered to Auber Smith, to be applied on the bill for the seven policies 
written in October and November, as A. B. and E. K. Smith swore, and as the 
referee found on the first trial, the premiums were paid. The attempt of A. B. 
Smith to ignore the cancellation notice may have been a bluff, or an attempt to 
get by without promptly paying a premium which he knew he would have to pay 
in the end. His contradictions and his doubtful relation to Auber Smith only 
affect his credibility as a witness. All those things do not nullify the fact of 
payment by the two checks mentioned, if he directed their application as he 
swore he did. 


The plaintiffs from the start opened their books and papers for the inspection 
of defendant’s agents, apparently with no attempt to conceal anything shown 
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by those records and files. Defendant depended upon them and the depositions 
of plaintiffs to make out its defense. 

[4] All points necessary to make out a case seem admitted by defendant, except 
that it claims plaintiffs‘must not only prove the execution and delivery of the 
policy, their ownership of the property, its total loss, but also compliance with 
the conditions of the policy, which includes payment of the premium. Plaintiffs 
contend that the burden is on the defendant to prove a want of consideration. The 
facts tending to show payment appear in defendant’s evidence. A _ submissible 
case was made out. 

[5] II. Appellant complains of instruction A which, after defining the policy 
as a contract of indemnity, tells the jury that, if they believe the “plaintiff 
owned the property covered by the policy, and that the same was destroyed by 
fire June 8, 1921, plaintiff was entitled to recover unless you find for the defendant 
under other instructions given herein.” 

That instruction would be harmless if there were no error in instructions 14 
and 15, given for the plaintiffs, which are as follows: 

“Instruction No. 14. The court instructs the jury that one defense set up 
in this case is that plaintiffs did not pay the premium on the policy in question; 
another defense is, that one Auber Smith acted in a dual capacity, representing 
both the plaintiffs and the defendant in the matter of collecting and payment of the 
premium on the policy in question: and another defense is that said Auber Smith 
and the plaintiffs fraudulently acted together in a conspiracy in the matter of the 
premium on the policy in question (as set out in other instructions given in this 
case). Now, therefore, as to these defenses, you are instructed that the burden 
of proof upon each of said defenses is upon the defendant, and that you should 
not find for defendant, upon either of said defenses upon which you find and 
believe defendant has failed to make out and establish by the preponderance or 
greater weight of all the evidence in this case. 

“Instruction No. 15. The court instructs the jury that the burden of proof 
is upon the defendant to establish by the greater weight or preponderance of all 
the evidence one or more of the various defenses interposed herein by it, and 
unless you find and believe by the greater weight or preponderance of the evi- 
dence that the defendant has so made out one or more of its defenses herein, 
then you must find the issues for the plaintiffs.” 

[6] While the burden was upon the defendant to prove its affirmative defenses, 
those instructions placed the burden upon the defendant to prove that the premium 
was not paid, a negative defense. 

[7] The defense of nonpayment is presented here in a general denial. The 
plaintiffs in their petition alleged that the defendant made its policy of insurance 
“whereby in consideration of the payment by plaintiffs to defendant of the premium 
of $342, defendant insured plaintiffs against loss or damage by fire,” etc. That 
is an allegation of the payment of premium as a part of plaintiffs’ case. The 
defendant in its answer denies each and every allegation in the plaintiffs’ petition. 
Then as a further defense it alleges that no premium was ever paid and therefore 
there was no consideration for the policy. Then followed the affirmative defenses 
mentioned above. The plea of want of consideration is merely another way of 
pleading in the form of a different and distinct defense a failure to pay the 
premium. 

The general rule upon this subject is stated in 26 Corpus Juris, p. 514, § 721: 
“The general rules relating to the burden of proof in other civil actions on con- 
tract apply in an action on a fire insurance policy. In accordance with such rules 
the burden is on plaintiff to prove, by a preponderance of the evidence, every 
fact in issue which is essential to his cause of action.” 


And on page 492, § 693: “The general rule requiring plaintiff in an action 
on contract to allege performance on his part of conditions precedent and dependent 
or concurrent covenants is applied to actions on policies of fire insurance, so as 
to require plaintiff either to allege performance of conditions and warranties in 
the policy which are made essential to its operation as a contract, or to allege 
a waiver of performance or a legal excuse for nonperformance.” 


Also on page 516, § 725: “Plaintiff is required to allege performance of 
conditions precedent to a right of recovery, and therefore logically has the burden 
of proving performance, or a legal excuse for nonperformance.” 


[8] As to promissory warranties and conditions subsequent, it is not necessary 
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to negative a breach of such warranties ; 
tive defense. 

In Stephens v. Fire Association of Philadelphia, 139 Mo. App. loc. cit. 374, 
123 S. W. 63, an action on a fire insurance policy, the Springfield Court of Appeals 
held that the burden was on the plaintiff to allege and prove the payment of the 
premium. The ruling in that case, so far as we can find, has never been criticized 
in the courts of this state. 

All the cases cited by respondent to show what is necessary to make out a 
case on an insurance policy and the burden of proof are life insurance policies. 
Usually such a policy has some condition, such as that it shall not be effective 
before the premium is paid, or it recites that the premium is paid, or that the 
policy is incontestable after a certain period. But. the fundamental difference 
between a life insurance policy and a fire insurance policy is that in the former, 
after the death of the insured, whether payments of premium have been made is 
peculiarly within the knowledge of the insurer. The insured who had such knowl- 
edge is dead. For that reason in life insurance policies in the allegation of non- 
payment, a negative defense, the burden is upon the party alleging the negative 
to prove it. The matter is illustrated in Swinhart v. St. Louis & Sub. Ry. Co., 
207 Mo. loc. cit. 434, 105 S. W. 1043, quoting from an earlier case, where it is 
stated that as a general rule, he who alleges an affirmative is bound to prove it. 
The exceptions are where a negative allegation is necessary to a cause of action 
or a defense and the subject-matter of the negative averment lies peculiarly within 
the knowledge of the party making the averment, then that party has the burden 
of proving such negative averment. 

ice v. Security Life Insurance Co. of America, 248 Mo. 304, loc. cit. 318, 

S. W. 68, 71, Ann. Cas. 1914C, 648, cited in the cases upon which the appellant 
reat was a life insurance case, and this was said: 

“Whether the premiums had been received or not was a matter peculiarly 
within the knowledge of appellant. It however, neither peladed nor proved non- 
payment, although if that were the fact the policy would have been relieved of 
the preclusion of the clause making it incontestable after one year, and it would 
have been open to any legitimate defenses, such as false warranties or fraudulent 
representations. The record contains no positive proof of the payment of the 
second premium. The payment of the first premium is admitted. 

“Under these circumstances the production of the policy, together with proof 
and due notice of the death of the insured, made a prima-facie case for respondent, 
and cast upon the defendant the burden of showing whether any premium was 
unpaid at the death of the insured.” (Italics ours.) 

State ex rel. Bankers’ Life Co. v. Reynolds, 277 Mo. 14, 208 S. W. 618, was 
a case of certiorari to the Court of Appeals. An action was begun on a policy in 
an assessment life insurance corporation. On a trial the jury rendered a verdict 
for the plaintiff. The insurance company appealed to the Court of Appeals, where 
the judgment was reversed. One point made by the relator insurance company 
was that the demurrer to the evidence should have been sustained because the 
plaintiff did not prove payment of all the premiums or assessments falling due 
un to the date of the assured’s death. The Court of Appeals held that the burden 
of showing whether any installments were unpaid at the death of the insured 
rected upon the defendant. 

This court, in refusing to quash the record of the Court of Appeals on that 
ground, quoted from the Harris Case noted above, and said, loc. cit. 21 of 277 Mo., 
208 S. W. 618, 619: “It is patent from a reading of the cases urged by relator 
Jinsurance company] as being in conflict with what the Court of Appeals said upon 
the above point that these cases but announce the general rule to which the rule 
in an action upon a contract of life insurance is an exception’ ‘which means that 
the Court if Appeals, in placing the burden of proving the nonpayment of pre- 
miums upon the defendant, folowed an exception to the general rule that the burden 


is on the plaintiff to prove payment, the exception applying alone to actions on life 
policies. 





such a breach would constitute an affirma- 


No case involving a fire insurance policy similar to the one involved here has 
been cited. The plaintiff tendered the issue by alleging the payment of the pre- 
mium. The defendant joined issue by a general denial. The premium was not paid 
at the time the policy was issued; it was not intended to be paid at that time. The 
correspondence shows that the defendant expected payment of the premium not 
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later than the first of the second month after the issuance of the policy. That 
seems to have been understood by A. B. Smith and Auber Smith. At the close 
of the plaintiffs’ case no demurrer was offered to the evidence. Defendant pre- 
sented a demurrer at the close of the case after it had introduced evidence showing 
the facts which the plaintiffs claim constitute the payment. However cogent plain- 
tiffs’ evidence may have been upon that point, it was a question for the jury, and 
the burden was on the plaintiffs. 

The burden was on the defendant to prove every affirmative defense, such as 
the cancellation of the policy, the cancellation by consent, the dual agency of Auber 
Smith, the alleged fraud and concealment of Smith’s relation to the plaintiffs, and 
fraud by false entries alleged. The facts relating to payment of the premium, on 
plaintiff’s theory of the case, were peculiarly within the knowledge of the plaintiffs. 
It is therefore like an action on any other contract; the plaintiffs must prove per- 
performance of their contract before they can recover; the burden was on them to 
prove such performance. The instructions should be framed to that effect. There- 
fore instructions 14 and 15 were erroneous 

[9] III. Appellant assigns error to the giving of instruction numbered 10 on 
behalf of plaintiffs. The jury was directed that, if they find that Auber Smith 
did collect the premiums and in doing so acted for himself alone, or acted alone 
as the agent of defendant, they should find there was no dual agency, and added 
this: “And this is true even though you may further believe that Auber Smith was 
in the general employment of plaintiffs.” It is contended all through by the plain- 
tiffs that Auber Smith was not in the general employment of the plaintiffs, that he 
was employed for a special and peculiar purpose entirely apart from the general 
business. The instruction is inconsistent with other proper instructions on the 
question of dual agency. Therefore the instruction was erroneous; also because 
of the closing part, where it assumes that letters and communications passed be- 
tween Auber Smith and the defendant of which the plaintiffs had no knowledge. 

[10] Instruction 13, given on behalf of the plaintiffs, tells the jury, that, if 
the plaintiffs paid the premium on such policy as set out in other instructions and 
the defendant did not repay the plaintiffs the unearned portion thereon, then the 
defendant’s attempted cancellation of the policy was not binding on the plain- 
tiffs. The provision in the policy in relation to that matter contains the following: 
“This policy may be cancelled at any time by the company by giving to the insured 
a five days’ written notice of cancellation with or without tender of the excess of 
paid premium above the pro rata premium for the expired time, which excess, if 
not tendered shall be refunded on demand. Notice of cancellation shall state that 
said excess premium (if not tendered) will be refunded on demand.” Therefore 
that instruction was error. 

[11] The fundamental error in the instruction is that the matter mentioned 
was not in issue, though both parties treated it that way and neither could com- 
plain on that account. The defendant asserted its right to cancel because the 
premium was not paid, and for no other reason. If the premium was paid, it had 
had no right to cancel the policy, refund or no refund. Plaintiffs on the other 
hand contend that the premium was paid, and do not deny the right to cancel if 
it was not paid. The question was whether or not the premium was paid. The 
refund of unearned premium is not in issue. 

The appellant also complains of the refusal of a number of instructions offered 
by it. In the instructions actually given for the defendant, every defense was 
submitted to the jury in a form of which the defendant cannot complain. . It is un- 
necessary to point out specifically the appropriateness of such instructions. If 
there is an error in any of them, it is favorable to the defendant, and the matter 
properly covered by those refused is cintained in those given. 

For the errors mentioned, the judgment is reversed, and the cause remanded. 

All concur, except Walker, J., absent. 
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KRPAN v. CENTRAL FEDERAL FIRE INS. CO. 
No. 6618. 
Supreme Court of Montana. April 30, 1930. 
287 Pacific Reporter 217. 
4. INSURANCE—REFORMATION—RETAINING POLICY—FAILURE TO 
READ. 


That insured, who was unable to read, retained fire policy without reading 
it, held not to prevent reformation. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


5. INSURANCE—POLICY PROVISION—KNOWLEDGE OF AGENT—WAIV- 
ER. 
Generally where agent knows facts which by terms of policy render it void, 
insurer by issuing policy and accepting premium waives policy provision. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


6. INSURANCE—OWNERSHIP OF INSURED—LIABILITY OF COMPANY. 

Where insurance agent failed to inquire concerning insured’s ownership of 
land, insurer cannot escape liability under policy because insured was not land- 
owner. 


(For other cases, see Insurance, Dec. Dig. § 389[7].) 


Appeal from District Court, Silver Bow County; Frank L. Riley, Judge. 

Action by Valentine Krpan against the Central Federal Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John K. Claxton, of Butte, for appellant. 

M. S. Galasso and N. A. Rotering, both of Butte, for respondent. 

ANGSTMAN, J. 

Defendant on October 24, 1927, issued to plaintiff a fire insurance policy 
for a period of three years, covering property owned by plaintiff and situated 
at 27 Casey street in the city of Butte. The policy was for the sum of $1,800, 
$1,300 of which was on a one-story, shingle roof, frame building, and the other 
$500 was for furniture, bedding, and wearing apparel situated in the building. 

Defendant has its home office in Davenport, Iowa, and an agent in Butte. 
Defendant’s agent at Butte examined the house and furniture before issuing the 
policy. Defendant collected from plaintiff premium for three years. On April 
5, 1928, all of the property was destroyed by fire; proper proof of loss was there- 
upon made, and defendant’s agent in charge of its adjustment bureau investigated 
the loss, and an agreement was reached between him and plaintiff whereby plain- 
tiff agreed to accept the sum of $1,449.08 in settlement of the loss. A draft was 
executed by defendant and sent to its agent in Butte, but before it was de- 
livered to plaintiff the agent at Butte received a telegram from the company in- 
structing him not to deliver the draft. The delivery of the draft was withheld 
because the company had learned that the house was situated upon land leased 
by plaintiff and not owned by him in fee simple. 


The policy of insurance contains this clause: “This entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall be 
void * * * if the subject of insurance be a building on ground not owned 
by the insured in fee simple.” 

Plaintiff by his complaint sought to have the policy reformed to show that 
the house stood upon leased ground and to recover under the policy. He alleged 
that the omission to state in the policy that he was not the owner of the land 
was due to the mutual mistake of the parties. He testified in support of his 
right of reformation that he told the agent of the defendant at the time the ap- 
plication for the policy was made that the land was owned by the Northern Pacific 
Railway Company, and that the agent replied that that was all right, that “he 
would just insure the house and furniture,” and assured plaintiff that the policy 
was all right. The evidence shows that plaintiff is unable to read the English 
language, and that no one read the policy to him. Defendant’s agent denied 
that plaintiff had made the statement to him that the ground was owned by 


the Northern Pacific Railway Company, and said, “There was no conversation at 
all on that.” 
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At the time of the trial, over objection of defendant, the court directed that 
a jury be impaneled to assist it in determining the action. The jury returned a 
special verdict favorable to plaintiff on a special interrogatory submitted to it. 
The defendant moved the court to reject the special verdict and adopt a finding 
in favor of defendant. The motion was denied, and the special verdict was 
adopted by the court. Other findings of fact and conclusions of law were 
made, and judgment was entered for plaintiff for the reformation of the policy 
and for the recovery of $1,449.08, together with interest in the sum of $124.30. 
Defendant's motion for new trial was denied, and it appealed from the judg- 
ment. 

The special interrogatory which was submitted to the jury was as follows: 
“Question: Did the plaintiff, Valentine Krpan, before the insurance contract 
herein sued upon was made and executed by the defendant insurance company, 
state to the witness Sherman I. Schrock that he, said plaintiff, did not own 
the ground upon which stood the house described as No. 27 Casey street, in the 
city of Butte, Montana?” The jury answered in the affirmative. (Schrock 
was the agent of the defendant company who wrote the policy.) 

{1, 2] The first assignment of error is grounded upon the action of the 
court in retaining a jury to assist in the consideration of the case. While in an 
equity case it becomes the exclusive province of the judge to ascertain the 
facts, he may, in his discretion, use the jury in an advisory capacity and sub- 
mit to it such issues as he sees fit, as was done here. Lenahan v. Casey, 
46 Mont. 376, 128 P. 601; Hoskins v. Scottish Union National Ins. Co., 59 
Mont. 50, 195 P. 837: Ebaugh v. Burns. 65 Mont. 15, 210 P. 892. Nor 
was it incumbent upon the trial judge, as contended by defendant, to an- 
nounce, before the evidence was submitted, as to what issues he would sub- 
mit to the jury. Determination of what issues will be submitted to the jury in 
a case involving the equitable powers of the court may properly be withheld 
until the evidence by both sides has been introduced. 

[3] Defendant contends that the evidence is insufficient to support the decree 
ordering a reformation of the policy. Specifically it is contended that the mis- 
take, if any, was uni-lateral and not mutual. 

Our statute treating of the revision of contracts provides: “When, through 
fraud or a mutual mistake of the parties, or a mistake of one party, which 
the other at the time knew or suspected, a written contract does not truly ex- 
press the intention of the parties, it may be revised on the application of a 
party aggrieved, so as to express that intention, so far as it can be done without 
prejudice to rights acquired by third persons, in good faith and for value.” 
Section 8726, Rev. Codes 1921. 

Conceding that under the pleadings it was incumbent upon plaintiff to show 
a mutual mistake, we think he has met the requirement. The facts in this case 
are substantially the same as those before this court in the case of Stevens vy. 
Equity Mutual Fire Ins. Co., 66 Mont. 461, 213 P. 110, where it was held that 
the pleadings and proof were sufficient to warrant reformation. Similar facts 
have been held by other courts to warrant reformation on the ground of mutual 
mistake. Back v. People’s National Fire Ins. Co., 97 Conn. 336, 116 A. 603; 
Hanover Fire Ins. Co. f. Hiers, 79 Fla. 408, 84 So. 605; Gregan y. Northwestern 
National Ins. Co., 83 Or. 278, 163 P. 588. 

{4] The fact that plaintiff retained the policy without reading it does not, 
as contended by defendant, prevent him from maintaining the action for its 
reformation (Stevens v. Equity Mutual Fire Ins. Co., supra), and particularly 
where, as here, he was unable to read the English language (Giammares vy. 
Allemania Fire Ins. Co., 89 N. J. Eq. 460, 105 A. 611). 


[5] But, were we to hold that the proof was insufficient to justify reforma- 
tion on the ground of mutual mistake, we would still uphold the judgment under 
the facts here alleged and found. Here it is alleged that, at the time the policy 
was obtained, plaintiff informed defendant’s agent that the land on which the 
house was situated was held by him under lease, and that he was not the owner. 
of the land. His evidence, as above noted, supported this: allegation. The 
jury and the court found this to be the fact. True, it was contradicted, but 
we cannot say that the evidence preponderates against the finding. It has gen- 
erally been held that, where the agent of the insurance company, at the time 











































398 The Insurance Law journal, Vol. 75 [Aug.. 1930 





of issuing the policy, knows facts which by the terms of the policy render it 
void, the insurance company by issuing the policy and accepting the premium 
waives such provision in the policy, or, as some courts hold, is estopped from 
asserting nonliability under such circumstances. Foster v. Scottish Union & 
National Ins. Co., 101 Ohio 180, 127 N. E. 865; Bryant v. Granite State Fire 
Ins. Co., 174 Mich. 102, 140 N. W. 482; Blackstock v. Jefferson Insurance Agency, 
23 Ga. App. 642, 99 S. E. 142; Hite v. Liverpool, etc., Co., 33 Ga. App. 349, 126 
S. E. 304; Springfield, etc., Co., v. Price, 132 Ga. 687, 64 S. E. 1074; State Mutual 
Ins. Co. v. Green, 62 Okl. 214, 166 P. 105, L. R. A. 1917F, 663; Martin v. Con- 
tinental Ins. Co. (Mo. App.) 256 S. W. 120; Van Schoick v. Niagara Fire Ins. 
Co., 68 N. Y. 434; Georgia Home Ins. Co. v. Bennett, 134 Ark. 52, 203 S. W. 
279; Plunkett v. Piedmont Mutual Ins. Co., 80 S. C. 407, 61 S. E. 893; Anderson 
v. United States Fire Ins. Co., 57 N. D. 462, 222 N. W. 609. 

[6] Were we to accept the testimony of defendant’s witnesses as to what 
was said at the time of issuing the policy, we would be forced to the same con- 
clusion. The agent who wrote the policy testified that nothing was said at the 
time the application for the policy was made with reference to plaintiff's owner- 
ship of the land on which the house was situated. If defendant regarded this 
a material part of the contract, it should have interrogated plaintiff concerning 
it. By issuing the policy, it led plaintiff to believe in good faith that his prop- 
erty was insured. Having failed to inquire concerning pllaintiff’s ownership of 
the land on which the house was situated prior to issuing the policy, the de- 
fendant company cannot escape liability on the ground that plaintiff was- not 
the owner of the land. Johnson v. Rocky Mountain Fire Ins. Co., 70 Mont. 
411, 226 P. 515. 

Other contentions are made by defendant, but we find no reversible error 
in the record. The judgment is affirmed. 

Matthews, Galen, and Ford, JJ., concur. 


Callaway, C. J., being absent, did not hear the argument, and takes no part 
in the foregoing decision. 


BERKOWITZ v. WESTCHESTER FIRE INS. CO. No. 16. 
Court of Errors and Appeals of New Jersey. May 20, 1930. 
150 Atlantic Reporter 404. 
1. INSURANCE. 


Fire insurance contract will not be reformed unless mistake is mutual and 
parties entered into contract other than intended. 
Syllabus by the Court. 

A written contract for fire insurance will not be reformed for a mis- 
take unless such mistake is mutual and the parties appear to have entered 
into a contract which they did not intend to enter into. Following case 
of Sardo v. Fidelity, etc., Co. of Maryland, 100 N. J. Eq. 332, 134 A. 774. 
(For other cases, see Insurance, Dec. Dig. § 143[3].) 

2. INSURANCE. 
Insured, failing to notify insurer promptly that fire policy did not cover his 
special interest, could not after loss have policy reformed. 
Syllabus by the Court. 

Under the facts in this case it was the duty of the insured when the 
policy was received, to promptly examine it and if it did not contain the 
conditions which were agreed upon to at once notify the company of 
such fact and of his refusal to accept the policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Court of Chancery. 

Suit by Bernard Berkowitz against the Westchester Fire Insurance Company. 
Decree for complainant, and defendant appeals. 

Reversed. 

Arthur T. Vanderbilt, of Newark, for appellant. 

Dembe & Dembe, of Bayonne, for respondent. 

Kays, J. 

The bill in this case was filed by the complainant-respondent for the purpose 
of having a policy of fire insurance reformed which had been issued by the de- 
fendant, the Westchester Fire Insurance Company, to the said complainant, Ber- 
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nard Berkowitz. The policy as issued covered by its terms the interest of the 
complainant as owner of certain store fixtures contained in a store in the city of 
Bayonne which he owned and which he had leased to one Herman Gold. The 
building had been leased to Gold for a term of five years beginning January 1, 
1925, with the right of renewal for an additional term of five years. At the time 
of the execution of the lease, the complainant, Berkowitz, gave Gold a bill of sale 
covering the fixtures in the store. Under this lease the complainant, Berkowitz, 
had an option to repurchase these fixtures for $1,500 at the conclusion of the 
five-year term if Gold did not exercise his option to renew the lease for an addi- 
tional term. The lease also gave Berkowitz a lien on the fixtures as security 
for the payment of rent to him under said lease. The lease also provided that 
should the fixtures be destroyed by fire the option to repurchase the same by 
Berkowitz would be of no force or effect. Berkowitz, believing that Gold might 
burn the property, applied to one Newman, a brother-in-law and an insurance 
agent, for a policy of insurance covering the fixtures. Berkowitz claimed that he 
showed Newman the lease between him and Gold and directed Newman to obtain 
the necessary insurance. Newman, at the time, had desk room in the firm of 
John E. Muller & Sons, general fire insurance agents for the defendant company. 
Newman gave the said John E. Muller & Sons a memorandum containing the name 
of the complainant, Berkowitz, and the amount of insurance desired. The policy 
of fire insurance was prepared in the usual form insuring the complainant, Berko- 
witz, as owner of the fixtures and without containing any indorsement showing 
that the complainant had only a special interest in the fixtures under an option to 
purchase. The policy of insurance was delivered by John FE. Muller & Sons to 
Newman who later delivered it to the complainant, Berkowitz. Berkowitz testified 
that he did not examine the policy. The policy of insurance was issued on or 
about March 12, 1926, and ran for a period of one year. Two fires occurred in 
the premises, the first on December 12, 1926, and the second on January 16, 1927, 
the second fire resulting in a total destruction of the fixtures. The plaintiff claims 
that he received the policy three or four weeks after it was issued. Between the 
time of the receipt of the policy by the complainant and the occurrence of the 
fires, the plaintiff retained the policy without objection and without calling the 
attention of the defendant company, or its agent, to any mistake which might 
have been contained therein. The agent, Newman, did not disclose to the general 
agent, John E. Muller & Sons, nor to the company, the fact that the complainant 
was having trouble with the tenant and that he feared a fire might occur destroy- 
ing or damaging the fixtures. There was testimony that a Mr. Smith, of John E 
Muller & Sons’ office, had a talk with the complainant by telephone and that the 
complainant admitted he had not shown the lease to the agent, Newman. This 
however was contradicted by Berkowitz. After the fire occurred the complainant 
demanded payment of the value of the fixtures covered by the policy. The de- 
fendant company refused to make payment, and the bill to compel a reformation 
of the policy was then filed, praying that the policy be reformed to read, “that it 
is intended to cover the interest of the complainant under the agreement with Her- 
man Gold dated December 22nd, 1924 rather than that the complainant is the 
owner of the said property described in the said policy of insurance,” etc. 

The learned vice chancellor, who heard the case, advised a decree granting the 
relief sought, basing his opinion upon the conclusion that when the policy was is- 
sued it was not intended to read as it was written but intended to protect the in- 
terest of the complainant, Berkowitz, whatever it might be in the fixtures, against 
loss by fire. 

[1, 2] We are of the opinion that the conclusion of the vice chancellor was 
erroneous. The complainant did not contend that fraud was practiced by the de- 
fendant company upon the complainant, nor did the complaint allege fraud. This 
case is similar to the case of Sardo v. Fidelity & Deposit Co. of Maryland, 100 N. 
J. Eq. page 332, 134 A. 774, 775, in which this court stated the rule, as laid down 
in this state in reference to reformation of contracts, to be as follows: “That in 


order to reform a contract of insurance or other written contract in the absence 
of fraud on the part of the defendant, it must appear that the minds of the 
parties to said contract have met, and that a mutual mistake of the contracting 
parties has been made in writing out the contract, so that the parties appear to 
have entered into a contract which they have not entered into. The reformation, 
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therefore, of such a contract must be to make the written contract to conform to 
that upon which the minds of the parties have met.” 

This same rule was also laid down by this court speaking through Chancellor 
Walker in the case of the Crescent Ring Co. v. Travelers’ Indemnity Co., 102 
N. J. Law, page 85, 132 A. 106. 

The complainant in this case had the policy of insurance, as written, in his 
possession for six or seven months and it was his duty when the policy was re- 
ceived to promptly examine it and if it did not contain the proper conditions or 
provisions to at once notify the company of such fact and of his refusal to accept 
the policy. This the complainant did not do. This rule was also laid down in 
the case of the Crescent Ring Co. v. Travelers’ Indemnity Co. and in the case of 
Sardo v. Fidelity & Deposit Co. of Maryland, above cited. There is grave doubt 
in this case as to whether the agent, Newman, even if he knew of the conditions of 
the lease between the complainant and Gold, disclosed to the general agents, Muller 
& Sons, those conditions. If he had disclosed such conditions to the general 
agents and such conditions of the lease had come to the attention of the company 
it is doubtful whether the company, knowing these conditions and knowing that 
the complainant feared that a fire might occur, would have issued a policy cover- 
ing Berkowitz’s real interest in the property. 

We are therefore of the opinion that the policy should not be reformed as 
prayed for in the bill of complaint and the decree of the court below is reversed 
with costs. 


For affirmance: None. 
For. reversal: The Chief Justice, Justices Trenchard, Parker, Campbell, Lloyd, 
Case, and Bodine, and Judges Van Buskirk, McGlennon, Kays, Hetfield, and Dear. 


BECK-BROWN REALTY CO. v. LIBERTY BELL INS. CO. 
Supreme Court, Special Term, Kings County. April 19, 1930. 
241 New York Supplement 727. 
1. INSURANCE. 


Contract of insurance is personal as to insured, and does not pass ipso facto 
to alienee or vendee on conveyance of property. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

2. INSURANCE. 

Before loss, insurer is subjected to risk which insurer may exempt from 
assignability except on own consent. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 

3. INSURANCE. 
__After loss under fire policy, assured’s right to payment may be assigned 
within limitations, as any other chose in action. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

4. INSURANCE. : 

Assignment of fire policy subsequent to loss is valid, regardless of conditions 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

5. INSURANCE. 

Assignee of fire policy after loss has right to sue to reform contract. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Action by the Beck-Brown Realty Company against the Liberty Bell In- 
surance Company. On motion by defendant to dismiss the complaint. 

Motion denied. wis 

Henry Hetkin, of Brooklyn, for plaintiff. 

Powers & Kaplan, of New York City, for defendant. 

Dunne, J. : 

The complaint alleges that a certain mortgagee of premises was insured 
against loss by fire; that said mortgagee was in possession of the bond and 
mortgage at the time of a destruction of the premises by fire; that. thereafter 
there was an assignment of the bond and mortgage and also an assignment of 
all rights, title, and interest in and to the said policy from the mortgagee to 
plaintiff. The latter sues to recover under the fire insurance policy, and in 
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connection therewith asks that a part of the description of the property be 
stricken out and the policy be reformed because of the mutual mistake and 
fraud on the part of the insurance company. Defendant moves to dismiss 
the complaint on the ground that the contract in question is not one that may 
be assigned, and that an assignee may not sue to reform a contract to which 
said assignee was not a party. 

[1-6] A contract of insurance is personal as to the assured. It is not such 
an incident of property as will pass ipso facto to an alienee or vendee upon the 
conveyance of the property. This is true since the character of the assured is 
an important element in the contract and one person cannot be substituted for 
another without the consent of the insurer. The reason for the rule is appar- 
ent. In the case of the State Mutual Insurance Co. v. Roberts, 31 Pa. 438, cited 
in Shotwell v. Jefferson Insurance Co., 18 N. Y. Super Ct. 247, it was stated: 
“The safety of the insurer is dependent much upon the character of the as- 
sured—not alone upon his integrity and good faith, but upon his habits of care- 
fulness, prudence and vigilance. It is not the purpose to stipulate for a new 
contract with the assignee. It is designed, rather, to afford substantial pro- 
tection to the underwriters, by enabling them to preserve, during the continuance 
of the risk, the safeguards which existed at its origin—those found in the honesty 
and watchfulness of the assured.” Before loss, the insurer is subjected to a 
risk, and it is this risk which the insurer may exempt from assignability 
except upon its own consent. Upon loss, however, the risk disappears and 
nothing remains except the assured’s right to payment—a mere chose in 
action which may be assigned within the limitations of any other chose in action. 
Thus an assignment of a fire insurance policy subsequent to a loss is valid, 
regardless of the conditions of the policy. Courtney v. New York City Ins. Co., 
28 Barb. 116; Nease v. A&tna Ins. Co., 32 W. Va. 283, 9 S. E. 233; Franklin 
v. National Ins. Co., 43 Mo. 491; Wood on Insurance, No. 94; May on Insur- 
ance, No. 468; 2 Beach Insurance, No. 1114. The second point raised by the 
defendant is also untenable. In Hunt v. Provident Sav. Life Assur. Soc., 77 
App. Div. 338, 79 N. Y. S. 74, it was held that the assignee of the beneficiary 
under a life insurance policy has a right to sue for the reformation thereof after 
the death of the insured. I think the rule there stated applies with equal 
cogency where the loss has occurred under a policy of fire insurance. Further, 
“a cause of action for the reformation of a contract on account of fraud or 
mutual mistake is assignable and passes by an assignment of the contract.” 
Bently v. Smith, *41 N. Y. 342, 1 Abb. Dec. 126. 


Motion denied. 


STERLING SPINNING & STAMPING WORKS, Inc., v. KNICKERBOCKER 
INS. CO. OF NEW YORK et al. 

SAME v. CHICAGO FIRE & MARINE INS. CO. OF CHICAGO, ILL., et al. 
Municipal Court of City of New York, Borough of Manhattan, First District. 
May 8, 1930. 

242 New York Supplement 201. 


1. INSURANCE. 

Contractor who over seven-year period was employed over 1,800 times by 
insurance companies, held not qualified to appraise fire loss as “disinterested 
appraiser.” 

The contractor had been employed for 17 or 18-years last past by 
insurance companies in capacity of estimator or appraiser, and in seven- 
year period had been employed 1,792 times by insurance company to 
make estimates and 92 times to make appraisals. During this period his 
gross income from insurance companies was approximately $250,000, 
which represented 70 per cent. of his total income from all sources. 

(For other cases, see Insurance, Dec. Dig. § 570.) 

2. INSURANCE. 

Duty of insurance appraiser is to bring out all facts, so that true value 
of loss may be determined. 

(For other cases, see Insurance, Dec. Dig. § 572.) 
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Action by the Sterling Spinning & Stamping Works, Inc., against the Knick- 
erbocker Insurance Company of New York and others, and against the Chicago 
Fire & Marine Insurance Company of Chicago, Ill, and others. A preliminary 
question was presented as to whether appraiser selected by insurance com- 
pany to determine loss was disinterested. 


Questions determined. 


. Alfred B. Nathan and S$. Howard Imbrey, both of New York City, for plain- 
tiff. 

Bonynge & Barker, of New York City (Robert J. Sykes and 
Vail, Jr., both of New York City, of counsel), for defendants. 

SPIEGELBERG, Official Referee. 

These actions are brought to recover a fire loss sustained by the plaintiff. 
The appraisal clause in the policies, so far as applicable, reads: 

“In case the insured and this Company shall fail to agree as to her amount 
of loss or damage, each shall, on the written demand of either, select a com- 
petent and disinterested appraiser.” 

[1] The parties having been unable to agree upon the amount of the loss, 
the plaintiff demanded an appraisal and gave the name of the person selected 
as appraiser. The agent for the defendants designated John Hankin as their 
choice for appraiser. The plaintiff objected to the selection of Mr. Hankin on 
the ground that he was not competent or disinterested. The defendants failed 
to appoint another appraiser in place of Mr. Hankin, whereupon these actions 
were begun. After the plaintiff had started with his proof of loss, it was 
agreed by counsel for both sides that, before proceeding further with the trial, 
the question should be decided whether Mr. Hankin was disinterested within the 
meaning of the clause in the policy. The plaintiff withdrew his objection to 
Mr. Hankin’s competency. No specific acts of unfair dealing in this or in any 
other case are charged against Mr. Hankin, but the plaintiff claims that the 
frequent instances of employment of Hankin by these defendants and other in- 
surance companies disqualified him from acting as appraiser. It appears that 
Hankin was a contractor and had been employed for about 17 or 18 years last 
past by insurance companies in the capacity of estimator or appraiser. In the 
years 1922 to and including 1928 Hankin was employed 1,792 times by insurance 
companies to make estimates, and 92 times to make appraisals. His gross in- 
come during these seven years from insurance companies was approximately 
$250,000, which represented 79 per cent. of his total income from all sources. 
In four of the seven years his income from insurance companies amounted to 
between 90 per cent. and 98 per cent. of his total income. 

The plaintiff contends that these facts in themselves disqualify Hankin from 
being designated as appraiser on behalf of the defendants. I am constrained 
to agree with this contention. It is unnecessary to set out at length my reasons 
in support of the conclusion which I have arrived at, as they are based upon 
the persuasive opinion in Coon v. National Fire Insurance Co., of Hartford, 
126 Misc. Rep. 75, 213 N. Y. S. 407, 410, affirmed 218 App. Div. 812, 218 N. Y. S. 
722, and again affirmed in 246 N. Y. 594, 159 N. E. 665, in both instances without 
opinion. In that case the appraiser had acted for the insurance companies 
for a period of ten years in 560 appraisals and 205 estimates, “and that he re- 
ceived for such services $23,027.20, to which may be added his compensation 
in this case of $2,608.43.” The court very fully reviews the cases in point and 
comes to the conclusion that the appraiser on account of his frequent re- 
tainers by the insurance companies was not disinterested. The learned counsel 
for the defendant seeks to distinguish that case from those under consideration 
upon the claim that the question of fraudulent representations and misconduct 
of the appraiser and the umpire entered into the decision of the court. To 
my mind, it is quite clear that the court rejected the appraiser solely upon the 
ground of his interest. The court says: “His name should not have been 
suggested, with or without representations, because of his previous employ- 
ment by the insurers. As to his relations with the insurance companies and 
their agents, there was a deceptive silence as to his true position with them. 
He was to perform a judicial duty. Honesty, disinterestedness, and competency 
were his qualifications. His relations with the insurance companies disqualified 


George D. 
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him from acting in that capacity.” And again: “I have had no difficulty in ar- 
riving at a decision that the appointment and award should be set aside. In 
reaching that conclusion, no consideration is given to the selection or specific 
actions of the umpire. Sufficient to say Millard was the power in the affair, 
and should not have undertaken to act, where the contract and the law provdies 
for impartial, unbiased, disinterested, and fair-minded action.” 

The learned counsel for the defendants bases his main reliance on Cohen 
y. Atlas Assurance Co. of London, 163 App. Div. 381, 386, 148 N. Y. S. 563, 
567. In that case it appeared that the appraiser had acted six times on fire 
losses, once for the assured and five times for the insurers, and the court said: 
“That fact is not sufficient in itself to disqualify him or to make the action of 
the defendants in selecting him a fraud upon the plaintiff.” 

Here no question of fraud is raised, but timely objection was made by the 
plaintiff which has not been heeded. But the principal point of difference be- 
tween that case and those under consideration is that in that case there was 
a casual employment covering only a few cases, while in these the number ex- 
ceeded 1,800. The cases of Remington Paper Co. v. London Assurance Corp., 
12 App. Div. 218, 43 N. Y. S. 431, and Levin v. Northwestern National Insurance 
Co. (C. C.) 185 F. 981, likewise cited by the defendants, do not state the number 
of times which the appraiser to whom objection was made had been employed, 
although an examination of the case on appeal in the Remington Case reveals 
the fact that the appraiser had been employed between 30 to 35 times by the 
insurance companies. 

[2] It is, of course, difficult, if not impossible, to accurately fix the number 
of employments which will disqualify an appraiser. It is likewise impossible 
in an aggregation of small stones to determine which stone makes it a heap 
of stones. But in most cases, seeing small stones piled together, it is not dif- 
ficult to say whether it may be called a heap of stones. And thus it is in a 
case of this kind. Twenty or forty or even one hundred cases of employment 
over a period of years may not disqualify an appraiser to act when 1,800 cases 
will. The duty of an appraiser, no matter how friendly he may be with the 
side that appointed him, is to bring out all the facts in a particular case, so 
that the true value of the loss may be determined. It is too great a task for 
the average man, no matter how honest his intentions may be, to act as favor- 
ably to one side as to the other, when his livelihood in the past was derived 
from one of the parties, and the hope of future employment rests upon the 
same party. It is to guard against such temptation to which human nature may 
be subjected that the standard clause was directed by the Legislature to be in- 
serted in the insurance policies requiring the appointment of disinterested appraisers 
by both sides. 

Although the question is not free from doubt I hold that Hankin should not 
have been named as appraisef. The trial for the purpose of proving the loss will 
proceed at such time as may be agreed upon. 


HAMILTON COUNTY MUT. FIRE INS. CO. v. ROSENBAUM. 
Court of Appeals of Ohio, Hamilton County. April 29, 1929. 
171 Northeastern Reporter 345. 
2. INSURANCE—FIRE—SETTLEMENT—MUTUAL MISTAKE. 
Where settlement and accord were based on partial loss through mutual 
oan when there was total loss from fire, settlement was void (Gen. Code, 
9583). 

The statute referred to (Rev. St. § 3643, now Gen. Code, § 9583) re- 
quires insurer to fix insurable value of property insured against fire or 
lightning, and provides that, in absence of change increasing risk or in- 
tentional fraud, in case_of total loss, whole amount mentioned in policy 
shall be paid. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Action by Solomon Rosenbaum against the Hamilton County Mutual Fire 
Insurance Company. Judgment for plaintiff, and defendant brings error—[By 
Editorial Staff.] 

Affirmed. 
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George H. Kattenhorn and Edward J. Babbitt, both of Cincinnati, for plain- 
tiff in error. 


Irwin Rosenbaum and W. Donald Hall, both of Cincinnati, for defendant 
in error. 
HAMILTON, J. 


The action below was brought by the defendant in error, Solomon Rosen- 
baum against the plaintiff in error, to recover a balance due under a policy 
of fire insurance issued on the property of Rosenbaum. 

The fire occurred in the Rosenbaum property, and both the insurance com- 
pany and the insured investigated the damages to the property and submitted 
the estimated cost of repairs. Negotiations were carried on between the insurer 
and the insured, looking to a settlement of the damage, and from those negotia- 
tions there resulted the payment of the sum of $475 to the insured by the in- 
surer. This sum was based on the estimated cost of repairs. The 
elected to make the repairs. 

The fire occurred December 16, 1925. The settlement was made on Decem- 
ber 22, 1925, and a check given in the settlement was cashed December 26, 
1925. 

On the 29th of December, 1925, after an examination of the building, the 
city authorities issued an order of condemnation of the building, and later several 
times refused a permit to repair the damaged property. Later the plaintiff 
sought to return the money received by him from the insurer, but it was re- 
fused by the company. The amount of the policy was $1,000. The action was 
for the sum of $525, the balance of the policy unpaid, upon the theory that the 
loss was a total loss and that the settlement was made under a mutual mistake 
of fact. 

The defense was accord and satisfaction, and the company contends that 
the accord and satisfaction was entered into, not under a mutual mistake between 
the parties, but that the insured, before entering into the settlement, had ample 
opporunity to ascertain whether or not he could secure a permit, and that the 
company was under no obligation so to do and did not have in mind at the 


time of the settlement the securing of a permit for the making of the repairs 
which the insured had elected to make. 


insured 


The case was tried to the court and resulted in a verdict for the insured, 
plaintiff below, for said sum of $525, with interest. From that judgment, the 
insurance company prosecuted error to this court. 


The trial court found the settlement and accord was entered into under a 
mutual mistake between the parties; that the mutual mistake consisted of the 
fact that both parties considered the loss a partial one, and that the building could 
be repaired, whereas the loss as a matter of fact was a total one; and the build- 
ing unrepairable. 

It has been frequently held that the loss resulting from a refusal of the 
municipal authorities to issue a permit under its regulations and its power 
constitutes a total loss. Some of the cases so holding are Larkin v. Glen Falls 
Ins. Co., 80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286; Brady v. Northwestern 
Ins. Co., 11 Mich. 425; Wood on Insurance, §§ 445 and 446; Palatine Ins. Co., 
Limited, v. Nunn, 99 Miss. 493, 55 So. 44; Dinneen, Adm’r, v. American Ins. 
Co., 98 Neb. 97, 152 N. W. 307, L. R. A. 1915E, 618, Ann, Cas. 1917B, 1246. 


The fact that the municipal authorities refused a permit and condemned 
the building is only pertinent in establishing that the loss was a total loss 
within the meaning of section 9583, General Code. 


{1] The mutual mistake, as appears from the evidence, is that the settle- 
ment was made on the mutual misunderstanding that the loss was not a total 
loss, when the facts are that the loss is total. Moreover, as above stated, 
the trial court in weighing the evidence found that. there was a mutual mis- 
take. The law is, and it requires no authorities on the proposition, that a mutual 
mistake will void an accord and satisfaction. Therefore, to reverse the judg- 
ment in this case, it would require this court to hold that the trial court’s con- 
clusion was manifestly against the weight of the evidence, which we do not 
so find. In fact there is no denial by the insurance company that the settle- 
ment was based on partial loss. 
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We are also of the opinion that the case of Pennsylvania Fire Ins. Co. v. 
Drackett, 63 Ohio St. 41, 57 N. E. 962, 81 Am. St. Rep. 608, in principle, applies 
in this case. The syllabus of that case is: 

“1. An insured, by consenting to arbitrate the amount of loss sustained by 
fire, in pursuance to the provisions of the policy, is not precluded, in a suit 
upon the policy, from claiming and recovering as for a total loss, if the evidence 
sustains his claim. The provisions of section 3643, Rev. St., being founded 
upon public policy, the insured cannot be held to a waiver of them. 

“2. Where a building is so far destroyed by fire as to lose its identity and 
specific character as a building, and the parts that remain cannot be utilized 
to advantage in its reconstruction, there is a total loss, within the meaning of 
section 3643, Rev. St.” 

While there was no question of accord and satisfaction in the Drackett Case, 
there was the proposition of the consent to arbitration under the terms of the 
policy. Arbitration can obtain only where there is a dispute based on a partial 
loss. The Supreme Court, in construing the “valued policy” statutes, old section 
3643, Revised Statutes, now section 9583, General Code, in substance, held 
that, the arbitration being based upon the proposition that the loss was partial, 
and the loss being total, the provisions of the Code quoted, being founded 
upon public policy, could not be waived by the insured. 

[2] Applying that principle to the instant case, the settlement, or accord 
and satisfaction, as designated by counsel, was based upon the consideration 
of partial loss, just as in the Drackett Case the arbitration was consented to 
on that theory. If the insured could not be held to have waived the statute 
in such case, no more could he be held to have waived the statute in a com- 
promise settlement based on mistake as to the loss. 

Counsel for the insurance company rely largely on the case of Markham 
Shingle Co. v. Royal Ins. Co., 106 Wash. 309, 179 P. 799. In that case the 
court held that an accord and satisfaction was good even though the parties 
at the time were ignorant of a “valued policy” statute. That case, however, 
does not assist in the determination of the case under consideration. The case 
concerned a partial loss and a dispute as to the extent of loss and damage. It 
was conceded, and so found by the court, that the loss was partial. There was 
no reason for the comment of the court in the opinion on the fact that parties 
are presumed to know the law. The Washington “valued policy” statutes only 
applied when loss was total. The settlement was based on a disputed partial 
loss, and the decision was probably correct under the facts of the case. 

In the instant case the loss was total, and, the settlement being based on 
partial loss, there was a mutual mistake which voids the settlement, and section 
9583 protects the insured to the extent of the amount named on the policy. 

Judge Darby, in deciding the case, presented a written opinion, which 1s 
filed with the papers, in which he discusses the law and the facts in the case, 
and we are in accord therewith and with the conclusions reached. 

Judgment affirmed. 

Cushing, P. J., and Ross, J., concur. 


AMERICAN CENTRAL INS. CO. v. TERRY et al. 
No. 1341—5462. 


Commission of Appeals of Texas, Section A. March 26, 1930. 
26 Southwestern Reporter (2d) 162. 

1. INSURANCE—THERE IS NO “TOTAL LOSS” SO LONG AS REMNANT 
OF INSURED STRUCTURE MAY REASONABLY BE USED AS BaA- 
SIS ON WHICH TO RESTORE BUILDING (Rev. St. 1925, art. 4929). 
Under Rev. St. 1925, art. 4929, providing that fire insurance policy, in case 

of total loss by fire of realty insured, shall be held to be liquidated demand 
against company for full amount of policy, there can be no “total loss” so long 
as remnant of structure standing is reasonably adapted for use as basis on which 
to restore building to condition in which it was before the fire, and whether it is 
so adapted depends on whether reasonably prudent owner, uninsured, desiring 
such a structure as the one in question was before injury, would, in proceeding 
to restore building to its original condition, utilize such remnant as such basis. 


(For other cases, see Insurance, Dec. Dig. § 493.) 
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2. INSURANCE—FIRE POLICY CONSTITUTES LIQUIDATED DEMAND 
WHEN LOSS OF INSURED REALTY IS TOTAL, AND PROOF OF 
LOSS IS UNNECESSARY (Rev. St. 1925, art. 4929). 

Under Rev. St. 1925, art. 4929, providing that fire insurance policy, in case of 
total loss by fire of insured realty, shall be considered to be liquidated demand 
against company for full amount of policy, when loss is total, policy constitutes 
liquidated demand and proof of loss is not necessary, and suit can be maintained 
on policy as on any other liquidated demand. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE—EVIDENCE HELD TO ESTABLISH THAT DWELLING 
DAMAGED BY FIRE WAS NOT “TOTAL LOSS” SO AS TO MAKE 
POLICY LIQUIDATED DEMAND (Rev. St. 1925, art. 4929). 

Evidence, including photographs of insured dwelling taken after fire, held to 
establish that fire did not cause a “total loss” of the property insured, within Rey. 
St. 1925, art. 4929, so as to make policy a liquidated demand. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE—COMPLIANCE WITH FIRE POLICY PROVISION 
REQUIRING APPRAISAL OR ARBITRATION AS CONDITION PRE- 
CEDENT TO SUIT HELD NECESSARY WHERE LOSS WAS NOT TO- 
TAL, UNLESS WAIVED BY COMPANY. 

Where loss by fire which damaged insured building was not total, insurance 
company was entitled to an appraisal and arbitration of damages or loss under 
policy provision requiring an appraisal or arbitration as condition precedent to 
filing suit, unless such provision was waived by company. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


5. INSURNCE—FIRE POLICY STIPULATION REQUIRING APPRAISAL 
OR ARBITRATION AS CONDITION PRECEDENT TO SUING ON 
POLICY MAY BE WAIVED BY COMPANY. 

Stipulation in fire policy requiring appraisal or arbitration as condition pre- 
cedent to filing suit on policy, where insured property is not totally destroyed, 
may be waived by company by parol waiver, refusal to arbitrate, denial of li- 
ability, failure to demand arbitration or appraisal, acts inconsistent with intention 
to arbitrate, appointment of prejudiced appraiser, or improper conduct during ap- 
praisement. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

6. INSURANCE—INSURED COMPLIED WITH FIRE POLICY PROVI- 
SION REQUIRING APPRAISAL OR ARBITRATION OF LOSS, IF IT 
WAS NOT FAULT OF HIS APPRAISER THAT APPRAISEMENT 
OR ARBITRATION WAS NOT MADE. 

If insured in good faith selected a competent and disinterested appraiser to 
ascertain amount of fire loss to building, as provided in fire policy, and if it was 
not fault of appraiser selected by insured that appraisement or arbitration of loss 
was not made, insured complied with policy provision requiring appraisal or ar- 
bitration of loss as condition precedent to filing suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by C. R. Terry and others against American Central Insurance Com- 
pany, in which the Paris Building & Loan Association intervened. Judgment fot 
plaintiffs was affirmed by the Court of Civil Appeals [15 S. W. (2d) 81], and de- 
fendant brings error. 

Reversed and remanded for new trial. 

Edgar Wright, of Paris, and E. G. Senter, of Dallas, for plaintiff in error. 

Robbins & Bailey, of. Clarksville, and Long & Wortham, and W. S. Moore, 
all of Paris, for defendants in error. 

SHarp, J. 

For a partial statement of the nature and result of this suit, we quote as fol- 
lows from the opinion of the Court of Civil Appeals: 

“This suit was filed by the defendant in error Terry against the plaintiff in 
error for recovery of $4,500 and accrued interest on a fire insurance policy. The 
property insured was the residence of the defendant in error, situated in Clarks- 
ville, Tex., which was burned in December, 1925. The defendant in error claimed 
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that there was a total loss, and asked judgment for the full amount of the policy. 
The Paris Building & Loan Association intervened in the suit, claiming to be a 
creditor of the insured to the amount of $2,717.05 secured by a lien on the pro- 
ceeds of the policy. In addition to filing exceptions and a general denial, the plain- 
tiff in error sought to abate the action upon the ground that an agreement for an 
arbitration had been entered into between it and the defendant in error Terry, 
and no award had been made by the arbitrators selected. It pleaded the following 
provisions of the policy: 

‘In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the two so chosen shall first se- 
lect a competent and disinterested umpire; the appraisers together shall then es- 
timate and appraise the loss, stating separately the sound value and damage, and 
failing to agree shall submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss.’ 

‘The policy further stipulated that the loss should not become payable until 
sixty days after the ascertainment, estimate, and satisfactory proof of the loss 
therein required had been received by the company, including an award by the ap- 
praisers appraising, if any had been required. The court overruled the plea in 
abatement, and submitted the following issue, which was answered in the affirm- 
ative: 

‘‘Was the building in issue in this case after the fire a total loss? Answer 
yes or no. In this connection you are instructed that there can be no total loss so 
long as the remnant of the structure standing is reasonably adapted for use as a 
basis on which to restore the building to the condition in which it was before the 
injury. Whether it is adapted depends upon the question whether a reasonably 
prudent owner, uninsured, desiring such a structure as the one in question was 
before the injury, would, in proceeding to restore the building to its original con- 
dition, utilize such remnant as such basis.’ 

“Other interrogatories were propounded, the answers to which were rendered 
unnecessary by the affirmative answer to the first interrogatory. Upon the answer 
given the court rendered a judgment against the plaintiff in error for the full 
amount of the policy. 

“This is the second appeal in this case. The first is reported in 298 § 

658, to which reference is made for a fuller statement of the pleadings. 

“There are, we think, but two questions presented which call for. special con- 
sideration and discussion. One is, did the court err in overruling the plaintiff in 
error’s plea in abatement? The other is, does the evidence support the verdict of 
the jury finding that there was a total loss? 

“It appears that, before any suit was filed, the defendant in error Terry 
entered into a written agreement with the plaintiff in error to arbitrate their dif- 
ferences as to the extent of the loss. Terry claimed that the loss was total, while 
the representative of the plaintiff in error contended that it was only. partial. 
After reciting the provisions of the policy relating to arbitration in case of dis- 
agreement as to the amount of the loss, the arbitration agreement contained the 
following stipulation : 


‘*Witnesseth: That J. F. Kunkel and A. L. Hartshorne shall appraise and as- 
certain the sound value of the loss upon the property damaged and destroyed by 
the fire of December 13, 1925, as specified below. Provided, that the said ap- 
praisers shall first select a competent and disinterested umpire, who shall act 
with them in matters of difference only. The award of any two of them made in 
writing in accordance with this submission shall be binding upon both parties as 
to the amount of such loss. It is expressly understood that this appraisement is 
for the purpose of ascertaining and fixing the amount of sound value and loss and 
damage only to the property hereinafter described, and shall not determine, waive, 
or invalidate any other right or rights of either party.’ 

“The two arbitrators selected failed to agree upon the amount of the loss, 
and also failed to agree upon an umpire. After that failure, this suit was filed; 
the plaintiff’s petition alleging that the property insured was totally destroyed. 
In the first trial the jury found that the building was only partially destroyed, 
but that judgment was reversed on appeal and the case remanded. It was in the 
second trial that the jury returned a verdict finding, in effect, that the building 
was totally destroyed.” 
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An appeal was made to the Court of Civil Appeals for the Sixth Supreme Ju- 
dicial District by the American Central Insurance Company, and the case was 
affirmed. 15 S.W. (2d) 81. A writ of error was granted by the Supreme Court. 

The policy involved in this suit contains the following provisions: 

“In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the two so chosen shall first 
selected a competent and disinterested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss. * * * 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements.” 

Article 4929, Revised Civil Statutes, reads as follows: “A fire insurance policy, 
in case of a total loss by fire of property insured, shall be held and considered to 
be a liquidated demand against the company for the full amount of such policy. 
The provisions of this article shall not apply to personal property.” 

[1] The test of what constitutes a total loss has been settled in this state and 
in an exhaustive and able opinion rendered by the Supreme Court, speaking through 
Justice Denman in the case of Royal Ins. Co. v. McIntyre, 90 Tex. 170. 37 S. W. 
1068, 1074, 35 L. R. A. 672, 59 Am. St. Rep. 797, after reviewing many authorities 
and cases, says: “After a careful consideration of the question, we are of opinion 
that there can be no total loss of a building so long as the remnant of the structure 
standing is reasonably adapted for use as a basis upon which to restore the build- 
ing to the condidtion in which it was before the injury; that whether it is so adapted 
depends upon the question whether a reasonably prudent owner, uninsured, desiring 
such a structure as the one in question was before injury, would, in proceeding to 
restore the building to its original condition, utilize such remnant as such basis.” 

In the case of National Liberty Insurance Co. v. Dansby (Tex. Com. App.) 
260 S. W. 4040, 1041, Presiding Judge German, delivering the opinion, says: “We 
are authorized by the Supreme Court to say in this instance that, unless there 
is something in the contract of insurance to indicate with reasonable certainty that 
the foundation of the building is not covered by the insurance, then, as it is an 
essentially necessary part of the structure, it will be held to be included in the 
policy. In case the foundation was of wood or some other combustible material, 
and a fire should result in a partial loss to the foundation, a contrary rule would 
prevent recovery of any sum for such loss. There might also arise cases where 
fire in the basement of a building resulted in a material loss to the foundation, 
but, if it be held that the policy did not cover the foundation, unless it be specially 
contracted to that effect, this would preclude recovery for such damage. If the 
rule contended for by defendant in error should be adopted because the foundation 
in this instance was concrete, and underground, it would necessarily apply if the 
foundation were constructed of any other material, and not ‘underground. We 
think therefore that the safer rule is that above announced.” 

[2] The rule is well settled in this state that when the loss is total, it is a 
liquidated demand, and proof of loss is not necessary. Suit can be maintained 
on the policy as on any other liquidated demand, if the property on which the 
policy was issued was real property, and that it had been totally destroyed. Queen 
Ins. Co. v. Jefferson Ice Co., 64 Tex. 582. 

[3] We are confronted at the very threshhold of this case with this question: 
Is this a total loss by fire of the property insured? We have carefuliy consid- 
ered all of the testimony introduced in this case. There was introduced in evi- 
dence photographs taken of the house alleged to have been totally destroyed 


after the fire occurred, and we attach some of those photographs to this opinion, 
which are exhibited as follows: * * * 


From the evidence and the photographs disclosed in this record, it 1s our 
opinion that the evidence is undisputed that the house alleged to have been 
burned or damaged is not a total loss. It is with reluctance that we disagree 
with the findings of the jury and the Honorable Court of Civil Appeals to this 
effect, but as we view this record and testimony, there is but one reasonable 
conclusion that can be drawn therefrom, and that is that the house alleged to 
have been damaged by fire is not a total logs. 
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[4] A consideration of this case brings us to another question: The loss 
not being total, is the insurance company entitled to an appraisal or arbitration of 
the loss as a condition precedent to filing the suit? In view of the fact that 
plaintiff did not suffer a total loss by reason of the fire, and that by reason of 
the provision in the policy which requires an appraisal or arbitration as a con- 
dition precedent to filing the suit, we are of the opinion that the insurance company 
is entitled to an appraisal and arbitration of the damages or loss, as provided 
for in the policy, unless waived by the company. Scottish Union & Nat. Insur- 
ance Co. v. Clancy, 71 Tex. 5, 8 S. W. 630; Id., 83 Tex. 113, 18 S. W. 439. 

Cooley’s Briefs on Insurance (2d Ed.) Volume 7, 6137, lays down the following 
rule: “If there is an express stipulation forbidding any suit or action on the 
policy until after compliance with the provisions in relation to appraisement 
or arbitration, there can, of course, be no action maintained until such provisions 
have been met.” 

Many authorities are cited by the author to sustain this rule. 

[5] However, this rule may be waived by the acts and conduct of the com- 
pany or its agents and representatives, and the general rules governing a waiver 
are as follows: 

(a) Parol waiver; (b) refusal to arbitrate; (c) denial of liability; (d) failure 
to demand arbitration or appraisal; (e) acts inconsistent with intention to arbi- 
trate: (f) appointment of prejudiced appraiser; (g) improper conduct during 
appraisement. Cooley’s Briefs on Insurance (2d Ed.) vol. 7, pp. 6219, 6220, etc. 

{6] It is a further recognized rule that if the insured, in good faith, selected 
a competent and disinterested appraiser to ascertain and estimate the loss, as 
provided for in the policy, and that it was not the fault of the appraiser selected 
by the insured that an appraisement or arbitration of the loss was not made, then 
the insured has complied with that provision of the policy which requires an 
appraisal or arbitration of the loss as a condition precedent to filing his suit. 

There are other assignments raised, but in view of the fact that this case 
will be reversed and remanded, we will not consider the other matters complained 
of, because they will not likely arise upon another trial. 

For the reasons herein stated, we recommend that the judgment of the Court 
of Civil Appeals and the trial court be reversed, and that this cause be remanded 
to the trial court for another trial. 

Cureton, C. J. 

The judgments of the district court and Court of Civil Appeals. are both re- 
versed and cause remanded to the district court, as recommended by the Com- 
mission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 


HANOVER FIRE INS. CO. v. D. W. RAY & SON et al. 
No. 12221. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 4, 1930. 
Rehearing Denied Feb. 8, 1930. 
26 Southwestern Reporter (2d) 295. 

1. INSURANCE—DESIGNATION OF INSURED IN FIRE POLICY AS “D. 
W. RAY & SON” HELD NOT TO SHOW INSURED WAS PARTNER- 
SHIP, RENDERING POLICY VOID UNDER UNCONDITIONAL OWN- 
ERSHIP CLAUSE, WHERE INSURED WAS CORPORATION 
Provision in fire insurance policy designating insured as “D. W. Ray & Son,” 

with nothing to indicate whether insured was partnership or corporation, held 

not to show that insured was partnership, so as to render policy void under 

provision that it shall be void if interest of insured be other than unconditional 

and sole ownershp, where evidence showed insured was in fact a corporation. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—EVIDENCE AND ALLEGATIONS OF INSURER’S AN- 
SWER PRESENTING DEFENSE OF FRAUDULENT COLLUSION IN 
PROCURING POLICY HELD SUFFICIENT FOR JURY. 

_In suit on fire insurance policy, allegations of defendant’s answer asserting 
defense of fraudulent collusion between defendant’s agent and plaintiff in 
procurement and issuance of policy in controversy, together with other facts 
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and circumstances in evidence, held sufficient to require submission of such de- 

fense to jury. 4 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 

4. INSURANCE—INSURED’S ACTION IN GIVING INSURANCE AGENT 
GENERAL AUTHORITY TO SELECT COMPANIES, CANCEL POL- 
ICIES, AND TAKE OUT OTHERS, DID NOT MAKE AGENT IN- 
SURED’S AGENT IN ISSUING POLICY. 

Fact that insurer gave insurance agent general authority to take out policy 
on property with discretion to select company in which same should be insured 
to cancel any policies whenever same became necessary and take out other 
policies in place thereof, held not to make insurance agent the agent of insured 
instead of agent of insurer in issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 96.) 

5. INSURANCE—APPLICATION OF RETURNED PREMIUM ON CAN- 
CELED POLICY IN SATISFACTION OF PREMIUM UNDER NEW 
POLICY HELD NOT TO INVALIDATE NEW POLICY. 

Fact that returned premium theretofore paid by insured on another policy 
which had been canceled was applied by insurance agent in satisfaction of pre- 
mium charged on policy in controvesy held not to invalidate policy in contro- 
versy. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

On Motion for Rehearing. 


6. APPEAL AND ERROR—ERROR IN STRIKING ALLEGATIONS OF AN- 
SWER PRESENTING DEFENSE HELD NOT HARMLESS, THOUGH 
SIMILAR ALLEGATIONS REMAINED IN ANSWER. 

In suit on fire insurance policy, error in striking allegations of answer pre- 
senting defense of fraudulent collusion between insured and defendant's agent 
in securing issuance of policy held not harmless, though similar allegations re- 
mained in pleadings, especially where remaining allegations were not as specific 
as those stricken out and were probably subject to exceptions addressed to 
stricken pleadings on ground that they presented mere conclusions of law 

(For other cases, see Appeal and Error, Dec. Dig. § 1042[2].) 

Appeal from District Court, Tarrant County; Hal S. Lattimore, Judge. 

Suit by D. W. Ray & Son and others against the Hanover Fire Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded in part. 

Lewis T. Carpenter and E. G. Senter, both of Dallas, for appellant. 

Cockrell, McBride, O’Donnell & Hamilton, of Dallas, for appellees. 

DUNKLIN, J. 

The Hanover Fire Insurance Company issued to D. W. Ray & Son a fire 
insurance policy covering a cotton ginning plant situated in the town of Kerens, 
Navarro county, Tex. This suit was instituted to recover the alleged losses re- 
sulting from a fire which destroyed the property which was insured. A judg- 
ment was rendered in favor of the plaintiff for $5,023.80, with 6 per cent. in- 
terest thereon from the date of the judgment, and the insurance company has 
prosecuted this appeal. 

[1] In the policy the insured was designated as “D. W. Ray & Son,” with 
nothing to indicate whether the insured was a partnership or a corporation; but 
the evidence shows that it was in fact a corporation, and the suit was instituted 
in that name, by and through C. D. Ray and D. L. Orr as surviving directors 
and trustees of the corporation after it had been dissolved. The defendant in- 
surance company, by special plea, alleged that “D. W. Ray & Son” was a partner- 
ship, composed of D. W. Ray and son, and that since the title to the property 
insured was not vested in a partnership, but in a corporation by the same name, 
there could be no recovery by reason of the following provision contained in 
the policy: “This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the interest of the insured in 
the property be other than unconditional and sole ownership; or if the sub- 


ject of insurance be a building on ground not owned by the insured in fee 
simple.” 
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That defense was predicated upon the assumption that the name “Ray & Son” 
necessarily showed a partnership composed of D. W. Ray and his son as the 
persons insured, but the policy does not so* state, the name being used merely 
to identify the insured, which beyond doubt was plaintiff corporation. There 
is no merit in this defense, and it was properly overruled. 

The record shows that there were several other insurance policies outstanding 
against the property at the time of the fire, and the loss sustained by reason 
of the fire, as shown by the court’s findings, amounted to a total of $24,250. 
According to a provision in the policy in this suit, the defendant was not liable 
in excess of its pro rata portion of the loss computed upon the basis of the 
amounts of insurance covered by all the policies, respectively; and the judgment 
rendered was in compliance with that provision. 

The record shows that one Joe Sheppard was the defendant’s local agent 
in the town of Kerens, and that he issued and delivered the policy to the 
plaintiff, insuring the property for one year, beginning at noon of November 
25, 1925, and ending at noon on November 25, 1926, and on November 30, 1925, 
mailed to the defendant at its home office in the city of New York a report 
of such issuance; and that immediately upon receipt of such notice, the defendant 
sent the agent Sheppard the following telegram: 

“December 2, 1925. 
“Joe Sheppard, Kerens, Texas. 

“Please cancel immediately Hanover Terminal 38 Ray Class prohibited.” 

That telegram was received at Sheppard’s office near the middle of the 
same day it was sent. Its actual receipt was by Mrs. Sheppard, wife of Joe 
Sheppard, who was left in charge of the office while the husband was out of 
town. The husband returned home late in the afternoon of the same day. The 
fire occurred at 4 o'clock on the following morning, to wit, December 3, be- 
fore plaintiff was notified of such cancellation. 

{2] Defendant’s answer contained, among others, the following allegations: 

“That it is provided in the policy sued on, and the same is a material part 
thereof, ‘this entire policy shall be void if the insured has concealed or mis- 
represented, in writing or otherwise, any material fact or circumstances con- 
cerning this insurance or the subject thereof; or if the interest of the insured 
in the property be not truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.’ 

“Defendant shows that each and all of the provisions and stipulations of the 
policy here quoted were breached, and by reason thereof the policy was made 
void. Defendant shows that the policy sued on was procured from defendant. 
through artifice and fraud; that the risk represented by the policy was, according 
to the rules and regulations of defendant, not insurable; that this fact was well 
known to the assured and its agent, who procured the policy, or should have 
been known by them; that prior to the issuance of the policy sued on the assured 
had procured a number of policies in succession, each covering the property 
described in this policy; that when each of such policies was reported to the 
company in whose name it was issued, each of such companies promptly 
cancelled out the risk and so notified the assured and its agent; that because 
thereof the assured well knew, or should have known, that said risk was not and 
would not be acceptable to this defendant; that the assured well knew that it 
could not get insurance from this defendant if it were acquainted with the facts 
and circumstances surrounding the risk and if defendant knew that such com- 
panies to which the assured had applied for insurance upon said property had 
declined the risk and cancelled out policies which had been written thereon; 
that with knowledge of all of said facts the assured with the malicious and wil- 
ful and wrongful intent to defraud this defendant caused and procured defend- 
ant’s agent to issue the policy sued on, said agent wrongfully acting in collusion 
with the assured at the time; and also acting as the assured’s agent in the trans- 
action; that the assured so acting in colusion with defendant’s agent, caused and 
procured the policy to be issued without the knowledge or consent of this de- 
fendant, well knowing at the time that if defendant knew the facts it would not 
permit the policy to be issued; that the assured and defendant’s own agent, 
acting and colluding together, wrongfully concealed from defendant the fact that 
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said policy was issued and failed to report same to defendant promptly as they 
should have done. * * * 

“That by reason of all of said facts above set out the policy sued on was 
procured by plaintiffs, acting in collusion with defendant’s agent and by making 
him their agent, with the intent and purpose to defraud this defendant and to 
procure from it a policy of insurance without its knowledge or consent and 
against its positive instructions; that by reason thereof and by reason of the 
fraudulent concealment of the facts from defendant by plaintiffs and their agent, 
said policy of insurance never took effect and never became a binding obliga- 
tion against this defendant. * * *” 

Plaintiff addressed special exceptions to those allegations of fraudulent collu- 
sion between Sheppard and the assured on the ground that the same consisted of 
mere conclusions of the pleader without allegation of facts sufficient to support 
them. Those exceptions were sustained, and those allegations were stricken out 
hy the court; and error has been assigned to those rulings. 

We have reached the conclusion that the assignment now under consideration 
should be sustained. The issue of fraudulent collusion was clearly invoked in 
the stricken pleading, and in support thereof the defendant had the right to 
rely, not only upon specific facts alleged in that portion of its answer, but upon 
all other facts and circumstances in evidence which were also pleaded, such as 
the receipt at Sheppard’s office of the telegram on the day before the fire, and 
the failure of Sheppard to cancel the policy as he was instructed to do by the 
telegram, notwithstanding the reasons given by Sheppard for his failure so to do. 
All of those facts and circumstances were sufficient to require the court to submit 
that defense to the jury, and the action of the court in striking out that defense was 
equivalent to a peremptory instruction that those facts were insufficient as a matter 
of law, to support that defense. See Life Ass’n v. Parham, 80 Tex. 518, 16 
S. W. 316. 

[3-5] After the pleading presenting the defense of fraudulent collusion was 
stricken out, it was not incumbent upon the defendant to offer any proof of the 
facts alleged in that pleading, nor to request a submission of that issue to the 
jury. And it is to be noted that that defense was not submitted to the jury. The 
fact that the plaintiff had given Joe Sheppard general authority to take out a 
policy of insurance on the property with discretion to select the company in which 
the same should be insured, and with further authority to cancel out any policies 
whenever the same became necessary and take out other policies in place thereof, 
did not have the effect to make Sheppard the agent of the plaintiff and not the 
agent of the defendant in the issuance of the policy, as insisted by appellant in 
other assignments of error. Nor was the policy invalidated by reason of the 
- fact that the returned premium theretofore paid by the plaintiff on another policy 

which had been canceled was applied by Sheppard in satisfaction of the premium 
charged on the policy in controversy. 

The evidence showed that the policy in controversy was issued to take the 
place of another policy theretofore issued by the North River Fire Insurance 
Company, which had been canceled. That policy embodied a provision that in 
order to cancel it, it was necessary to give five days’ prior notice of such intention 
to cancel. Appellant insists that since that policy was canceled without giving 
such prior notice, the policy was in full force and effect at the time the policy in 
controversy was issued, and that thereforee the latter was of no binding force 
or effect. There is no merit in this contention, since the facts recited show a 
cancellation by consent of the parties thereto, and since defendant had no interest 
in that contract it is in no position to object to such cancellation. 

Error has been assigned to the refusal to submit several special issues requested 
by appellant. We deem it sufficient to say that some of those issues were merely 
of an evidentiary character, while others were necessarily involved in the issues 
that were submitted by the court. 

We conclude further that the evidence was sufficient to support the findings 
of the jury upon all the issues submitted by the court. 

For the error pointed out above in striking out the defense of fraudulent 
collusion between defendant’s agent Sheppard and the plaintiff in the procurement 
and issuance of the policy in controversy, the judgment of the trial court is 


reversed, and the cause is remanded: but all other assignments presented by 
appellant are overruled. 
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On Motion for Rehearing. 

[6] The appellees insist that we erred in sustaining the assignment of error 
addressed to the action of the court in sustaining appellees’ exception to that 
portion of defendant’s answer copied in the opinion on original hearing; since, 
as contended by appellees, allegations in substance to the same effect in the same 
answer were not stricken out, and therefore the defense of fraudulent collusion 
between defendant’s agent Joe Sheppard and the assured was still available to 
the defendant notwithstanding the exclusion of other portions of the answer. The 
point made is that in view of what has just been stated, the error, if any, in the 
ruling of the court just pointed out was harmless, at all events. 

We cannot concur with appellees in the view so taken. It is manifest; from 
the ruling of the court in striking out the allegations in appellant's answer just 
referred to, that the trial court intended to hold, and did in effect rule, that the 
pleading of the defendant failed to present facts sufficient to show a fraudulent 
collusion between Joe Sheppard, the agent of the defendant, and the assured; and 
it would be unreasonable to hold that notwithstanding such ruling, counsel for 
defendant should believe that he would have the right to insist upon the same 
defense, introduce evidence in support thereof, and request the submission of that 
issue merely because similar allegations still remained in the pleading. And it is 
to be noted further that the allegations so remaining were not so specific as those 
stricken out and apparently were more nearly subject to the exceptions addressed 
to the stricken pleading on ‘the ground that it presented mere conclusions of law, 
rather than facts upon which the defense of fraudulent collusion was predi- 
cated. See Bell v. Blackwell (Tex. Com. App.) 283 S. W. 765, and decisions there 
cited. 

The motion for rehearing is overruled. 


CENTRAL FEDERAL FIRE INS. CO. v. LEWIS et al. 
3 


No. 9343. 
Court of Civil Appeals of Texas. Galveston. Feb. 10, 1930. 
Rehearing Denied Feb. 27, 1930. 
26 Southwestern Reporter (2d) 444. 

1. INSURANCE—PROOFS OF FIRE LOSS WERE UNNECESSARY 
WHERE INSURANCE COMPANY DENIED LIABILITY BEFORE 
TIME FOR FURNISHING PROOFS, AND ITS ANTICIPATORY 
BREACH CONFERRED IMMEDIATE RIGHT OF ACTION. 

Where insurance company by its state manager notified insured that it denied 
liability under fire policy and would not pay same, before time came for furnishing 
proofs of loss, and later requested insured to surrender policy, this action upon 
insurer’s part constituted an anticipatory breach of contract, rendering proofs of 
loss unnecessary and conferring immediate cause of action upon insured. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE—COMPANY’S UNILATERAL SUGGESTION THAT IN- 
SURED COULD FILE PROOFS OF LOSS DID NOT ABROGATE 
RIGHT TO SUE ON FIRE POLICY ACQUIRED ON INSURER'S 
DENIAL OF LIABILITY. 

Right to sue on fire insurance policy acquired as result of anticipatory breach 
of contract by insurance company’s denial of liability was not abrogated by com- 
pany’s unilateral suggestion that insured could file proofs of loss if he wished, 
in which event he would have to wait 60 days longer before taking action against 
company. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


3. INSURANCE—PLAINTIFF, IN ACTION ON_ FIRE POLICY, WAS NOT 
REQUIRED TO PROVE HE WOULD HAVE FILED PROOFS OF LOSS 
IF INSURER HAD NOT BREACHED CONTRACT BY DENYING LIA- 
BILITY. 
Since denial of liability under fire policy by insurance company was anticipatory 
breach of contract, it was unnecessary for plaintiff to prove he relied upon that 
denial and would otherwise have filed proofs of loss, in order to sue on his policy 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 
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4. INSURANCE—EVIDENCE HELD TO ESTABLISH INSURED DID NOT 
FILE PROOFS OF LOSS BECAUSE INSURANCE COMPANY DE- 
NIED LIABILITY ON FIRE POLICY. 

In action on fire insurance policy, where insurer denied liability under policy 
and insured did not file proofs of loss, evidence held to establish he did not file 
proofs because liability on policy had been denied by “wand 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
. INSURANCE—EV IDENCE HELD TO ESTABLISH “TOTAL DESTRUC- 
TION OF BUILDING ” BY FIRE. 


In action on insurance policy where hotel burned down but foundation was 
in apparently good condition, evidence held to establish that building was completely 
destroyed, within policy provision for payment of specified sum in case of “total 
destruction.” 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE—WHERE FIRE POLICY PROVIDED IT SHOULD BE 
VOID IF OTHER INSURANCE WAS TAKEN, SECOND INSURER 
COULD NOT PRORATE ITS LIABILITY WITH FIRST INSURER 
(Rev. St. 1925, art. 4931). 

Insurer could not prorate its liability under Rev. St. 1925, art. 4931, for loss 
of building by fire with other insurance issued, where other insurance had provision 
it should be void if insured should take out more insurance. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

9. INSURANCE- INSURER COULD NOT PRORATE LIABILITY WITH 
PREVIOUS INSURANCE WHICH WAS VOID BECAUSE INTEREST 
OF INSURED WAS NOT TRULY STATED (Rev. St. 1925, art. 4931). 
Where fire insurance policies on property provided it should be void if interest 

of insured was not truly stated therein, and insured parted with property before 

policies were issued, they were void from their inception, and subsequent insurer 
of purchaser could not prorate its liability for loss by fire with the first insurer, 

under Rev. St. 1925, art. 4931. 

(For other cases, see Insurance, Dec. Dig. § 604.) 


10. INSURANCE—PURCHASER OF PROPERTY DOES NOT ACQUIRE 
EXISTING INSURANCE WITHOUT ASSIGNMENT WITH CONSENT 
OF INSURER SO THAT INSURER OF PURCHASER CANNOT PRO- 
RATE LOSS WITH PREVIOUS INSURANCE (Rev. St. 1925, art. 4931). 


An insurance contract is between the parties named, and, when the property 
is sold, if purchaser is. unable to procure assignment of insurance with consent 
of insurer, there is no contract between them, and insurer of purchaser’s interest 
cannot prorate its loss under Rev. St. 1925, art. 4931. 

(For other cases, see Insurance, Dec. Dig. § 604.) 


Appeal from District Court, Harris County; Walter E. Monteith, Judge. 

Action by Mell Lewis against the Central Federal Fire Insurance Company, 
in which A. W. Kloppenburg and others intervened. From the judgment for 
plaintiff and interveners, defendant appeals. 

Affirmed. 

Burgess, Burgess, Chrestman & Brundidge and L. E. Elliott, all of Dallas, 
for appellant. 

Hunt & Hunt and H. G. Butts, all of Houston, for appellee Lewis. 

Charles Fertsch, of Hallettsville, and Walter F. Brown, of Houston, for 
appellees Kloppenburg and others. 

GrRAVEs, J. 

The insurancee company, defendant below, appeals from a $12,856.38 judgment 
in favor of Mell Lewis, plaintiff, and A. W. Kloppenburg et al., interveners below, 
of which total $8,484.45 was apportioned to Lewis and $4,371 93 to Kloppenburg 
and two others in the aggregate, rendered by the court, as for the maturity of 
its obligations to them under two policies of insurance issued by it to Lewis as 
the owner of a furnished brick hotel building at Hallettsville, Tex., with a “loss 
payable” clause in favor of interveners as holders of a mortgage on the building, 
whereby it agreed to pay him for the total destruction of the properties by fire 
$10,000 on the building and $2,500 on the furniture, fixtures, and equipment, upon 
its own findings and this verdict of a jury: 
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“Special Issue No. 1. Would a reasonably prudent owner, uninsured, desiring 
such a structure as the one owned by Mell Lewis in Hallettsville, Texas, was before 
the fire, in proceeding to restore the building to its original condition have utilized 
the portions of said building left standing after said fire? To which the jury 
answered: ‘He would not.’ 

“Special Issue No. 2. What was the actual cash value of the premises in 
question at Hallettsville, Texas, just prior to the fire on October 27, 1927? To 
which the jury answered: ‘$15,000.00.’ 

“Special Issue No. 3. What was the actual cash value of the premises in ques- 
tion at Hallettsville, immediately after said fire? To which the jury answered: 
‘$1,800.00.’ 

“Special Issue No. 4. What was the actual cash value of the personal property 
situated in said hotel and destroyed by fire on October 27, 1927? To which the 
jury answered: ‘$2,416.00.’ ” 

The litigants will be designated as they severally were in the trial court. 

Although the terms of the policies required that, as a condition precedent, no 
proofs of loss resulting from the fire, which occurred on 27th day of October, 
1927, and destroyed at least the main superstructure of the building, together with 
all its insured contents, was ever made, the plaintiff relying upon and the court 
finding that such a denial of liability as rendered that unnecessary had been season- 
ably made by the defendant through its state manager. 

In this court the defendant contends: 

(1) That its requested peremptory instruction for a verdict in its favor 
as against the plaintiff, Mell Lewis, should have been given, because (a) the 
undisputed testimony shows that, long after the alleged denial of liability by its 
state manager, Parsons, and after the receipt by him of advices from its attorneys 
that the company was not required to definitely state its attitude toward liability 
until proofs of loss had been furnished, and when the filing would have been within 
time, the plaintiff refused to furnish such proofs on the ground that notice of loss 
had been given and that proofs thereof were unnecessary by reason of the fact 
that the loss was total; (b) it conclusively appears from letters of plaintiffs’ 
counsel demanding definite action of adjustment, or denial of liability, that he did 
not fail to furnish the required proofs of loss because of the alleged denial of 
liability by defendant’s state manager, Parsons, nor in any way rely thereon to 
his injury; (c) the plaintiff wholly failed to prove that the building was a total 
loss, as he alleged, there being no evidence that the rock foundation of it was 
either in any way damaged by the fire, or that it could not have been used as a 
basis for reproducing thereon such a building as existed before the fire. 

[1] These propositions are overruled. In the first place, the pleadings and 
evidence were amply sufficient to show that, within the time specified in the policies 
sued on for furnishing proofs of loss, the defendant, through its admitted state 
manager, Parsons, not only first notified the plaintiff that it denied liability under 
and would not pay the policies, but later requested him to surrender them to it; 
this action upon the insurer’s part constituted an anticipatory breach of its con- 
tract, rendered proofs of loss unnecessary, and conferred an immediate cause of 
action upon the insured. Oklahoma Fire Ins. Co. v. McKey (Tex. Civ. App.) 
152 S. W. 440; Fire Ass’n of Philadelphia v. Jones (Tex. Civ. App.) 40 S. W. 
44. 46; Connecticut Fire Ins. Co. v. Hilbrant (Tex. Civ. App.) 73 S. W. 558; 
Scottish Union & Nat. Ins. Co. v. Moore, 36 Tex. Civ. App. 312, 81 S. W. 573; 
Merchants’ Ins. Co. v. Nowlin (Tex. Civ. App.) 56 S. W. 198; Delaware Under- 
writers v. Brock, 109 Tex. 425, 211 S. W. 779; Georgia Home Insurance Co. v. 
Jacobs, 56 Tex. 372: Fidelity Phoenix Fire Insurance Co. v. Oldsmobile Sales 
Co. (Tex. Civ. App.) 261 S. W. 492; Fireman’s Fund Insurance Co. v. Galloway 
(Tex. Civ. App.) 281 S. W. 283. 

The denial of liability testified to was to the plaintiff himself, was unequé- 
vocal and absolute, whereupon the rights of the parties became fixed in the stated 
legal effect resulting from it, as well as from the demand for surrender of the 
policies, which was not waived by letters from his attorney urging adjustment of 


the loss, or giving other reasons for the claim that proofs thereof were not neces- 
sary. 


[2] Furthermore, the advice by letter from its attorneys to plaintiff, relied 
upon in this connection by the defendant company, did not undertake to withdraw 
this previously made and unqualified denial of liability direct to the plaintiff 

® 
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himself, nor did it request the plaintiff to furnish any proofs of loss; the only 
information being that, if he wished to do so, he could file them, in which event 
he would have to wait sixty days longer before taking action against the com- 
pany. Obviously the right to sue, already acquired as a result of the anticipatory 
breach of the contract, was not abrogated by these mere unilateral suggestions. 

[3, 4] In the second place, such a denial ‘of liability having been shown, which 
in itself constituted an anticipatory breach of the contract, it was unnecessary for 
the plaintiff to go further and prove that he relied upon that denial and would 
otherwise have filed the proofs of loss; in any event, however, instead of being 
conclusive the other way, we think the evidence in his behalf, especially the testi- 
mony of his attorney that he did not know proofs had not been filed until he got 
the previously discussed letter from the insurer’s attorneys, dated January 14, 
1928, after which he did not file any because liability under the policies had been 
denied, was sufficient to establish those facts. Indian River State Bank v. Insurance 
Co., 46 Fla. 283, 35 So. 228; Francis v. Association (Tex. Civ. App.) 260 S. W. 
938. 

[5] In the third place, the affirmation that there was no evidence of any 
injury to the foundation of the building such as to impair its availability for repro- 
duction of what the fire destroyed simply runs counter to the direct testimony 
to the contrary; it is true the foundation was either of rock or concrete, which 
superficially as to bulk was left standing, but there was ample supporting evidence 
from the best of sources, two builders of experience in such matters, to support 
plaintiff's averment that the building was totally destroyed by the fire, as well 
as the jury’s quoted finding thereon under special issue No. 1. No attack has 
been made upon the form of or the fact of submitting that question to the jury, no 
objection was made to the testimony referred to, nor is it contended that this 
finding was against the weight of the evidence. While there were conflicts, we 
think, without finding it necessary to recapitulate the whole body of the evidence, 
that this testimony alone defeats the contention made: 

“J. C. Calloway, an experienced builder, testified without objection as follows: 

‘I would say that a reasonably prudent man, uninsured, would not use 
the remnants that I saw there for the purpose of reconstructing the building as it 
was before the fire.’ 

“He had been constructing brick buildings for twenty years. 

“R. E. Bradberry, another experienced builder, gave the following testimony, 
which was admitted without: objection: 

‘Based upon my judgment as a builder and upon my experience I would say 
that a reasonably prudent man, uninsured, would not use as a base the remains 
there to reconstruct a building such as this was before the fire, assuming that it 
was a three story building prior to the damage by this fire.’ ” 

See Royal Insurance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068. 35 L. R. A. 
672, 59 Am. St. Rep. 797; Fire Ass’n of Philadelphia v. Strayhorn (Tex. Com. 
App.) 211 S. W. 447; Assurance Co. of America v. Continental Savings & Build- 
ing Ass’n (Tex. Civ. App.) 8 S. W. (2d) 787. 

[6] (2) That speecial issues 2 and 3 do not submit the proper measure of 
damages under the policy, which is “the actual cash value of the property at the 
time of the loss with proper deductions for depreciation, however caused, and 
shall in no event exceed what it would then cost the insured to repair or replace the 
same with material of like kind and quality,” nor can they form any basis for 
the judgment in plaintiff’s favor, based upon his allegation of a total loss, since 
they are referable only to interveners’ alternate plea for the amount of their 
debt out of an alleged greater damage in any event, and the verdict on special 
issue No. 1 is without any evidence to support it. 


A complete answer to these presentments is that the jury found, on what has 
been herein determined to be .sufficient evidence, that the building was a total 
loss, and that rendered special issues 2 and 3 immaterial. 

[7] (3) That there was reversible error in excluding the proffered testimony 
of Dr. Paul Renger, and J. F. McKnight, bearing, respectively, on the cash market 

value of the hotel property, and its past_operation at such a loss, all tendered as 

relevant under special issues 2 and 3. These issues themselves being immaterial, 
the complained of rulings were likewise so. It is the same also as to the com- 
plaint against the admission of the witness Boring’s testimony, and the exclusion 
of that of N. A. Moreland bearing on the cash value of the furniture at the time 
+ 
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of the fire. The evidence being sufficient to support the allegations of the plaintiff 
and interveners to that effect and the findings of court and jury that there was 
a total loss of both the building and its insured contents, all testimony as to the 
value of either became immaterial, because, in that contingency, the insurance 
contract between the parties fixed the amounts recoverable. 

[8] (4) That three policies of fire insurance issued by the Fidelity Union Fire 
Insurance Company to S. J. and M. C. Lipscomb, predecessors in ownership of 
the hotel property to the plaintiff, Lewis, one of them for $2,000 of date August 
18, 1927, and the others for $2,000 and $1,500, respectively, to become effective 
September 11 and 16, respectively, of 1927, all with loss payable clauses in favor 
of the interveners, constituted and remained other insurance within the effect of 
R. S. art. 4931, wherefore the trial court erred in not rendering a judgment allow- 
ing the defendant to prorate its liability to the interveners with all three of such 
Union Company policies. 

[9, 10] We overrule this insistence, holding the Union policies referred to 
void and ineffective for the claimed effect, under each and all of the countervailing 
considerations thus presented by the opposing litigants: 

“It was stipulalted in each of the Fidelity Union policies issued to the Lips- 
combs that the policies should be void if the insured should thereafter procure any 
other contract of insurance on the property covered in whole or in part by the 
policies, and, as the proof shows that the interveners, without knowing that the 
Lipscomb policies had been issued, instructed the plaintiff to take out insurance 
on the property with a loss-payable clause in favor of the interveners, and the 
plaintiff did take out such insurance as so requested and reported to the inter- 
veners that he had done so, the Fidelity Union policies were void and did not 
constitute concurrent insurance at the time of the fire. 

“Each of the Fidelity Union policies contained a stipulation that it was void 
if the interest of the insured in the property was not truly stated therein, and, 
as the policies dated in September, 1927, became effective, if at all, after the Lips- 
combs had parted with all of their interest in the property, and such policies 
stated that the Lipscombs were the owners of the property, these policies were 
void from their inception, and did not constitute concurrent insurance, at the 
time of the fire.” 

“An insurance policy is a contract between the parties named, to-wit, the 
insurer and the insured, and when the purchaser of either real or personal property 
buys the same on which there is existing insurance, if he is unable to procure 
an assignment of the same with the consent of the insurer, there is no contract 
as between such subsequent purchaser and the insurance company, so that, in so 
far as appellee Mell Lewis and the defendant are concerned, there was no con- 
current or additional insurance on this property, as appears from the undisputed 
testimony of appellee Lewis when a witness in his own behalf, he having made 
repeated efforts to procure an assignment of the policies complained of, but without 
success.” 

See Cooley on Insurance (2d Ed.) p. 5018; Leibrandt & McDowell Store 
Co. v. Fireman’s Ins. Co. (C. C.) 35 F. 30; Forbush v. Western Massachusetts 
Ins. Co., 4 Gray (Mass.) 337; Parks v. Hartford Ins. Co., 100 Mo. 373, 12 S. 
W. 1058. 

(5) That, “since defendant is entitled to prorate its loss as against inter- 
veners, so that the liability of the defendant to interveners is but $2,732.45, the 
judgment in favor of the plaintiff as against the defendant for $10,000.00, the 
full amount of the policy, with credit to the defendant for any amount paid 
interveners, would, when interveners are paid the $2,732.45, leave as a balance 
due the plaintiff $7,267.65, an amount greater than his interest in the policy, the 
judgment as so rendered in effect amounts to a double recovery.” 

This assignment being premised upon the assumption that the defendant 
was entitled to prorate its loss on account of the Fidelity Union policies, which 
we have held void and ineffective, obviously cannot be upheld. 

Further discussion is deemed unnecessary, as these conclusions determine the 
merits of the appeal. The judgment has been affirmed. 

Affirmed. 
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GIRARD FIRE & MARINE INS. CO. v. WINFREY. 
No. 2397. 
Court of Civil Appeals of Texas. El Paso. March 27, 1930. 
Rehearing Denied April 10, 1930. 
26 Southwestern Reporter (2d) 701. 
1. INSURANCE—DEVISE OF PERSONALTY—INTEREST OF INFANT ~— 

AGREEMENT TO SELL. 

As respects policy requirement of sole ownership, minor devised mother’s 
interest in household goods had substantial interest in goods, and was not divested 
thereof by agreement to sell interest to stepfather, insured. 

In its finding, court recited that mother devised to minor daughter and 

to her husband all her interest in household goods, husband’s share to 
be used during his lifetime and to pass to minor daughter at his death; 
that husband and guardian of minor with knowledge and consent of county 
judge entered into agreement in which husband was to purchase all interest 
of minor in household goods, that no formal application was made to pro- 
bate court, nor was order ever made regarding said transaction, but that 
husband paid guardian valuable consideration therefor, and that transac- 
tion was consummated by entry of judgment, wherein minor was plaintiff 
and husband was defendant, in which household goods were set aside to 
husband and title quieted in him. 


(For other cases, see Insurance, Dec. Dig. § 282[4].) 

3. INSURANCE—FIRE POLICY—SOLE OWNERSHI P—REPRESENTA- 
TION—KNOWLEDGE OF PROVISION. 
Acceptance: of fire insurance reciting insured is sole owner is equivalent to 


declaration thereof, though insured is ignorant thereof and made no representation 
of title. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 
4. INSURANCE—FIRE POLICY—UNCONDITIONAL OWNERSHIP—IN- 
TEREST OF MINOR. 
Fire policy requiring insured to be sole owner held void where minor had 
substantial interest in insured goods under devise from mother. 

The fire policy sued on provided that it shall be void if interest of 
insured in property was not truly stated, and if interest of insured was 
other than unconditional and sole ownership. At time policy was issued, 
minor child was owner of substantial interest in property under devise of 
mother’s interest therein. There was no evidence that insured directly 
or indirectly concealed or misrepresented any facts concerning insurance 
or subject thereof, and there was no waiver alleged or suggested of terms 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 282[4].) 


Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

Suit by A. A. Winfrey against the Girard Fire & Marine Insurance Company. 
Judgment for plaintiff, defendants motion for new trial was overruled, and 
defendant appeals. 

Reversed, and rendered for defendant. 

E. G. Senter, of Dallas, for appellant. 

Austin C. Hatchell and John Davis, both of Dallas, for appellee. 

WALTHALL, J. ; 

A. A. Winfrey, appellee, brought this suit against the appellant, Girard Fire 
& Marine Insurance Company, to recover upon a policy of insurance in the sum 
of $1,000, issued by appellant, insuring against loss by fire certain household furni- 
ture situated in a building at 1511 Vermont street in the city of Dallas, Tex., the 
petition alleging that on September 8, 1928, while the policy was in force the 


household furniture, described in the policy, was damaged by fire in the sum of 
$1,966.90. 


The principal defense under the policy presented is based upon the following 
provisions contained therein, viz.: “This entire policy shall be void if the insured 
has concealed or misrepresented in writing or otherwise any material facts or 
circumstances concerning the insurance or the subject thereof; or if the interest 
of the insured in the property be not truly stated herein.” 

Also: “This entire policy, unless otherwise provided by agreement endorsed 
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herein or added hereto shall be void if the interest of the insured in the property 
be other than unconditional and sole ownership.” 

The answer of appellant alleges: That when appellee applied for the policy 
sued on he represented that the property described in the policy was owned solely 
and wholly by himself; that the policy describes the property as his property; 
that at the time the policy was issued and at the time of the fire appellee was not 
the unconditional and sole owner of said property; that Winifred Ford, a minor, 
was the owner of a substantial interest in said property and that fact was known 
to appellee and was not disclosed to appellant; and that the concealment of said 
fact was a material misrepresentation as to the ownership of the property, and 
a violation of the terms of the terms of the policy as to sole ownership; that by 
reason of the above, the policy never took effect. 

The case was tried without a jury. The trial court made findings of fact 
and conclusions of law which sufficiently reflect the matters at issue, and which 
we here copy. 

“Findings of Facts. 

“The Court finds: 

“(1) That the plaintiff, A. A. Winfrey, and his wife, Vivia J. Winfrey, were 
legally married on the ——— day of —, 1922, and lived together as husband 
and wife until the 16th day of January, 1928, when the said Vivia J. Winfrey 
died in Dallas, Dallas County, Texas. 

“(2) That at the time of their marriage the wife Vivia J. Winfrey owned 
in her own right certain household furniture, which, after their said marriage 
she and A. A. Winfrey used in their home, that from time to time they exchanged 
various pieces of the old for new furniture, paying the difference in cash out of 
the community assets. 

“(3) That during the time they lived together all of the furniture was 
continuously in their possession and under the management of the plaintiff, A. A. 
Winfrey, and at the time of the death of said Vivia J. Winfrey they still owned 
and had in their possession several articles of furniture owned by her at the 
time of their marriage, including in which was a Adam-Shaff piano. That shortly 
after their marriage the plaintiff A. A. Winfrey secured a policy of fire insurance 
on said household goods in his own name and so continued to have same insured 
in such manner up to and including the policy of the defendant the Girard Fire 
& Marine Insurance Company, the policy herein sued on, and paid the premiums 
thereon. 

“(4) That on January 16th, 1928, Vivia J. Winfrey died in the city of Dallas, 
Dallas County, Texas, leaving a will, devising and bequeathing to her daughter, 
Winifred Ford and the plaintiff A. A. Winfrey all her interest in said property, 
share and share alike, the plaintiff’s share to be used and held by him during his 
lifetime and at his death to pass to Winifred Ford. 

“(5) That said will was duly probated in the Probate Court of Dallas County, 
Texas, and that the plaintiff A. A. Winfrey was by the court appointed adminis- 
trator of the estate of the said Vivia J. Winfrey and Fred L. Edwards was by 
the court appointed guardian of the person and estate of Winifred Ford, a minor, 
and that said administration of said estate and the guardianship of said minor are 
now pending in said court, neither having been closed. 

“(6) That during the month of March, or first part of April, 1928, the 
plaintiff, A. A. Winfrey, acting for himself and Fred A. Edwards, acting as 
guardian of the person and estate of Winifred Ford, with the knowledge and 
consent of the County Judge and acting under the advice of their attorney of 
record, entered into an agreement in which the plaintiff was to purchase all the 
interest of Winifred Ford in the furniture and household goods owned by him 
and Winifred Ford; that no formal application was made to the probate court 
nor was any order ever made regarding said transaction, though among them- 
selves it was agreed and understood that all interest of the minor Winifred Ford 
would pass to the plaintiff and that he paid the guardian a valuable consideration 
therefor; and that said transaction was consummated and put into effect by the 
entry of a certain judgment in the District Court of Dallas County, Texas, wherein 
Winifred Ford was plaintiff and A. A. Winfrey was defendant, entered as an 
agreed judgment on the 18th day of January 1929, in which the furniture and 
household goods in question were set aside to the plaintiff A. A. Winfrey and 
he was quieted in the title and pessession thereof. 

“(7) The court further finds that on the 26th day of June 1928, the defend- 
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ant, the Girard Fire & Marine Insurance Company, of Philadelphia, issued i 

fire policy No. D 1125, and being the one herein sued upon, insuring A. A. Win- 
frey, for the term of one year from the 16th day of July, 1928, at noon, until 
the 16th day of June, 1929, at noon, against all direct loss or damage by fire, 
except as therein provided, to an amount not exceeding $1,000.00, on said property, 
then located in a one-story, shingle roof frame building, situated at 1511 Vermont 
street, Dallas, Dallas County, Texas. I. Reinhardt & Sons, as agents, issued 
above. policy, and same agents have carried insurance on above property for 
several years prior to issuance of this policy. 

“(8) That plaintiff did not disclose to the defendant the facts regarding the 
death of his wife, the probate of her will the interest of Winifred Ford under said 
will or the contract of settlement with the guardian respecting the interests of 
Winifred Ford in the property, except to remark to an employee of the agents 
who wrote the policy, on the occasion of his paying the premium on said policy 
sued on, to the effect that his wife was dead, having died several months prior 
to the issuance of said policy. The defendant always regarded the plaintiff A. A. 
Winfrey as the sole and unconditional owner of the property in question and did 
not learn of the interest of any one other than plaintiff until after the fire in 
which the property was burned. 

“(9) The court further finds that on the 8th day of September, 1928, most 
of said furniture and household goods, covered by said fire insurance policy, was 
destroyed by fire, and that the articles and pieces of furniture not totally destroyed 
were damaged to such an extent as to render them worthless. 

“(10) That the plaintiff complied with the terms and conditions of said policy, 
in making proof of loss to the defendant; which fact was admitted in open court 
by the defendant. 

(11) That at the time of said fire and immediately thereafter it would have 
cost $1950.00 to replace said furniture injured and destroyed, with new furniture, 
at present prices, with material of like kind and quality. 

“(12) That the defendant has paid no part of said loss to the plaintiff, or to 
anyone else for his benefit.” 

The court entered judgment in favor of appellee and against appellant for 
the sum of $1,000, the amount of the obligation expressed in the policy and for 
interest and costs. 

The court overruled appellant’s motion for a new trial to which appellant 
excepted, gave notice, filed additional assignments of error, and has perfected 
this appeal. 

Opinion. 


Appellant submits that the undisputed evidence shows that Winifred Ford, 
minor, was the owner of a substantial interest in the property insured at the ‘ie 
the policy was issued and at the time it was destroyed by fire, and for that reason, 
under the terms of the policy above quoted, the judgment rendered was error. 

{1, 2] We concur in the statement of appellant that a substantial interest in 
the property remained in the minor, and was not divested out of her by the agree- 
ment stated, nor by the agreed judgment, but whether the final judgment was 
error we reserve for a further consideration. With the statement of that con- 
clusion we need not discuss the evidence nor the effect of the agreement or the 
agreed judgment, as divesting the minor of the interest in the household property 
and vesting her interest in appellee. Each owned an interest in the property, 
the minor owning one-half of her mother’s community interest in the property and 
appellee the other one-half of his wife’s community interest, being a life estate 
and appellee in addition having his one-half interest, the property insured being 
regarded before the death of the wife as community property of the husband and 
wife, except as to a piano, as in the court’s third finding. The wife could convey, 
and by her will did convey, only her one-half of her community interest. The 
interests in the property, as stated above, were owned by the minor and appellee 
at the time the policy of insurance involved here was written, and, in our opinion, 
remained so until and at the time of the trial. 


There is no evidence in the record that appellee, the insured, directly or in- 
directly concealed or misrepresented in writing, or otherwise any material or im- 
material facts or circumstances concerning this insurance or the subject thereof. 

Then we have this policy of insurance containing the following provisions: 
“This entire policy shall be void if the insured has concealed or misrepresented in 
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writing or otherwise any material facts or circumstances concerning this insur- 
ance or the subject thereof; or if the interest of the insured in the property be 
not truly stated herein.” 

Also: “This entire policy, unless otherwise provided by agreement endorsed 
herein or added hereto shall be void if the interest of the insured in the property 
be other than unconditional and sole ownership.” 

There is no pleading or evidence in the record that the parties by agreement 
indorsed in the policy, or added thereto any provision affecting the policy as 
written. 

The question is then presented as to the liability of appellant upon the policy, 
the interests of appellee and the minor being as above stated at the time the 
policy was written. 

The question is then presented as to the liability of appellant upon the policy, 
the interests of appellee and the minor being as above stated at the time the 
policy was written. 

In Fire Ass’n of Philadelphia v. Calhoun, 28 Tex. Civ. App. 409, 67 S. W. 
153. the policy provided that it should be void if the interest of the insured in 
the property be other than unconditional and sole ownership, or the building or 
ground be not owned by the assured in fee simple. The assured owned only an 
undivided half interest in the house and lot described in the policy. 

The building and contents were destroyed by fire. 

It was held that the assured was not the sole owner of the insured building, 
but owned only an undivided half interest therein. The assured had agreed to 
purchase the property from his co-owner, but the sale had not been consummated, 
the beneficial title or enforceable right was not in the assured when the policy 
was written, and the insurance company had not been advised of the actual state 
of the title until after the fire. The court held that this representation of sole 
ownership is not sustained. 

In Merchants’ & B. F. Underwriters v. Williams (Tex. Civ. App.) 181 S. W. 
859 (on rehearing, page 862) the court refers to the Fire Ass’n of Philadelphia v. 
Calhoun Case, supra, and held that a want of title in the assured of the sort 
stipulated for in the policy renders the policy void. 

In Insurance Co. of North America v. Wicker, 93 Tex. 390, 55 S. W. 740, 
741, where a policy provided that “this entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void * * * if the subject of 
the insurance be personal property, and be or become incumbered by a chattel 
mortgage.” There was a chattel mortgage upon the wheat insured at the time the 
policy was issued, but the mortgage was discharged the day following the issu- 
ance of the policy. The insurer did not know of the mortgage. It was there said 
that by the existence of the mortgage the forfeiture of the policy occurred, that a 
court has no authority to reinstate it without the consent of the insurer, and that 
the subsequent discharge of the mortgage did not restore the policy. 

In East Texas F. I. Co. v. Kempner, 87 Tex. 229, 238, 27 S. W. 122, 47 Am. 
St. Rep. 99, providing a vacancy clause in the policy, and where a vacancy in the 
occupancy occurred, it is said that the insured is required to know the terms of 
his policy, and to know the condition of his property, the protection the policy 
gave him, and to provide for its protection. This was not a duty of the insurance 
company. The vacation of the building forfeited the policy, and reoccupancy did 
not revive it unless the forfeiture was waived. 

In Fireman’s F. Ins. Co. v. Wilson (Tex. Com. App.) 284 S. W. 920, the 
policy was in the terms of the instant case. The assured, Fullerton, at the time 
of the issuance of the policy, or at the time of the fire had only an undivided in- 
terest in the building as a partner in a company which owned it. Judge Harvey, 
for the Commission of Appeals, section A, held that one holding undivided 
interest in a building as a member of a partnership which owned it, and who also 
had a lien thereon under a chattel mortgage was not an unconditional and sole 
owner within the terms of the policy, and referred to 26 C. J. pp. 178 and 179. 


We could multiply the cases to the same effect, both in this state and else- 
where. 


(3, 4] It is a general rule that the acceptance of a fire insurance policy re- 
citing that the insured is the unconditional and sole owner of the property 
insured is equivalent to a declaration of that fact, notwithstanding that the insured 
made no representation as to the condition of the title, and did not know of the 
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recital in the policy. Cyclopedia of Insurance Law, vol. 4, § 915 (4 Couch on In- 
surance), and references in notes. 


No waiver is alleged or suggested. . 
We need not discuss other questions submitted. 
The case is reversed, and here rendered for appellant. 


CONWAY v. PROVIDENCE WASHINGTON INS. CO. 
OF PROVIDENCE, R. I. 
Supreme Court of Wisconsin. April 29, 1930 
230 Northwestern Reporter 630 
2. INSURANCE—FIRE POLICY—VACANT BUILDING—INCREASE OF 

RISK—SUFFICIENCY OF EVIDENCE. 

Evidence held to sustain court’s finding that fire hazard was increased by 
vacancy of insured building precluding recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from a judgment of the Circuit Court for Oconto County; E. V. 
Werner, Circuit Judge. 

Action by Stephen Conway, administrator of the estate of Mary Conway, 
against the Providence Washington Insurance Company of Providence, R. I. 
Judgment for defendant, and plaintiff appeals—[By Editorial Staff.] 

Affirmed. 

Action commenced November 30, 1928; judgment for defendant entered 
September 19, 1929. Plaintiff appeals. 

The suit is on a fire insurance policy covering a dwelling house in Chicago. 
The policy had a provision to the effect that it should be void if the hazard 
should be increased by any means within the control or knowledge of the in- 
sured, or vacant or unoccupied for ten days unless otherwise provided by agree- 
ment indorsed thereon. It had attached a rider granting permission to allow 
the property to remain vacant or unoccupied while seeking or changing tenants 
and during the absence of assured or tenants. 

The policy is dated December 12, 1927. The house had been vacant six 
weeks prior to the date of the policy and continued so up to the time of the 
fire. It was in fair condition when the tenant left. By the middle of February 
some of the windows were out and doors were broken; the plaster was off in 
places and lying on the floor; lath and plaster had been pulled off by children; 
doors and glass and a little plaster would then have made house in good condi- 
tion, and it would not have cost much to repair it. 

A small fire had occurred on the first floor of the house in January, appar- 
ently caused by children playing with matches. Fire department officials at 
this time tried to find the owner to give notice to him to make such repairs as 
would remove the “fire hazard” which the building then constituted, but could 
not find him. The fire occurred on March 27th. A week before the fire de- 
partment officers had again inspected the building. It was then in a much more 
dilapidated condition. All windows and doors were out; nearly all plaster was 
off the walls; the porches were so dilapidated as to be dangerous; some siding was 
gone; the roof was good; the inside woodwork was marred, but could be re- 
stored by paint. The house was not in condition to live in. The authorities 
then again prepared written notice to the owner. They found plaintiff's ad- 
dress and sent the notice to him. It notified him to board up all windows and 
doors and put the building in a safe condition; to point up the chimney, and 
remove the loose bricks, and put the chimney in safe condition. The plaintiff 
did not receive the notice until after the fire. The owner of the building is dead, 
and plaintiff is the administrator of her estate, and as such had charge of the 
property. He visited the building in the middle of February. He admits some of 
the doors and windows had then been gone several weeks and that the house 
was then uuntenantable. He made some inquiry about the cost of restoring 
the building, but did nothing but board up the doors on the ground floor. Ground 
floor windows were then out. 

The case was tried to a jury. The defendant requested a special verdict and 
proposed four questions for submission. The plaintiff did not request a special 
verdict or propose any questions. The court submitted to the jury the question 
of damages only. The only questions requested by defendant other than those re- 
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lating to damages were whether the building was unoccupied for a period longer 
than was reasonably necessary to secure a new tenant, and whether at time of 
the fire it was so demolished as to lose its identity as a dwelling. 

The jury assessed the damages to the building by the fire at $1,893.24. The 
plaintiff moved for judgment on the verdict, and the defendant moved for dis- 
missal of the complaint upon the uncontradicted evidence. The court found that 
the building was left vacant and unoccupied for an unreasonable length of time; 
that after issuance of the policy the hazard was increased by acts within the 
control of the assured; and that at the time of the fire the building was not habit- 
able and was abandoned for occupancy by the assured. The court denied plain- 
tiff’s motion for judgment on the verdict, set aside the verdict, and granted de- 
fendant’s motion for judgment dismissing the complaint. 

Allan V. Classon, of Oconto, for appellant. 

Shaw, Muskat & Sullivan, of Milwaukee, for respondent. 

Fow er, J. 

The plaintiff lays several grounds of error. If two of them be determined 
against him the rest are of no consequence. The two may be stated thus: (1) 
The court erred in not submitting the issues other than damages to the jury. (2) 
The court erred in dismissing the complaint. 

[1, 2] 1. The defendant seasonably requested a special verdict, and the court 
was thereupon bound to submit the controverted issues of fact by such a verdict. 
Section 270.27, Stats. The plaintiff was bound to know that the case would be 
submitted on a special verdict if submitted to the jury at all. Although only one 
question was submitted to the jury, this question constituted a special, as dis- 
tinguished from a general, verdict. Section 270.28 provides in effect that when a 
case is submitted on a special verdict and a question covering any issuable fact 
essential to sustain a judgment is omitted from the verdict, absence of request 
for insertion in the verdict of a question covering such fact shall be deemed a 
waiver of a jury trial as to such fact and a consent that such fact be determined 
by the court. One of the issuable facts in the case was whether the hazard from 
fire was increased by any means within the control or knowledge of the insured. 
No request was made by either party for submission of a question for deter- 
mination of this fact. The plaintiff is therefore bound by the court’s finding in 
this regard, even if under the evidence it was a jury question. The court found 
that the hazard was so increased, and this fact alone controls the case in favor 
of the defendant. The finding was clearly supported by the evidence in view of 
plaintiff’s testimony that he knew the condition of the building the middle of Feb- 
ruary and that the doors had then been out for “several weeks.” Leaving the 
building for several weeks without outside doors, and with first floor windows 
broken out which would invite depredation by children, was manifestly increasing 
the hazard by means within the plaintiff’s control. He could have at least boarded 
up the doors and windows as a means of removing the increased hazard, and 
could have put some one in charge if necessary to remove it. At least, the court 
was justified in so concluding. The fact that a fire had occurred on the first floor 
was obvious on plaintiff’s visit in February, if he did not know of the fact before, 
and this lends strong support to the court’s finding. 

As the court’s finding upon the question stated necessarily rules the case in 
favor of the defendant, whether the court erred in finding that the building re- 
mained vacant longer than was reasonably necessary to enable the plaintiff to 
procure a new tenant, instead of submitting a question covering the fact to the jury 
as requested by defendant, becomes immaterial. It also disposes of the plaintiff’s 
alleged second ground of error. 

The judgment is affirmed. 


PRITCHETT et al. vv. HERMAN FARMERS’ MUT. INS. CO. 
OF DODGE COUNTY. 
Supreme Court of Wisconsin. April 29, 1930. 
230 Northwestern Reporter 706. 
1. INSURANCE. 


Written provision in fire policy granting permission to cease operations not to 
exceed 30 days eliminated 10-day provision in statutory policy (St. 1927, § 203.01). 
St. 1927, § 203.01, prescribes a standard form of policy with a pro- 
vision that, unless otherwise provided in writing added to the policy, the 
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insur.mce company should not be liable for damage occurring while the 
building, whether intended for occupancy by owner or tenant, was vacant 
or unoccupied for more than 10 days. 


(For other cases, see Insurance, Dec. Dig. § 149.) 

2. INSURANCE. ay ; 

In determining whether use made of insured building constituted contemplated 
use, existing and pre-existing circumstances known to agent and owner when 
policy was issued and terms of policy could be considered. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

3. INSURANCE. ; 

Where building insured against fire was occupied for storage purposes, that 
quantity of like articles stored therein was less after certain date did not disclose 
“cessation of occupation,” precluding recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

4. INSURANCE. 


Permits attached to policy are no part of standard form and are to be con- 
strued liberally in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


Appeal from a judgment of the Circuit Court for Pierce County; George 
Thompson, Circuit Judge. 


Suit by M. R. Pritchett and others against the Herman Farmers’ Mutual In- 
surance Company of Dodge County. From the judgment, defendant appeals.— 
[By Editorial Staff.] 

Affirmed. 


Action commenced April 11, 1929; judgment for plaintiffs entered July 17, 
1929. Defendant appeals. 

The suit is upon a fire insurance policy brought by the owner and mortgagees 
of a building for whose benefit the policy was issued. The building was damaged 
by fire in an amount in excess of the insurance stipulated. The policy was issued 
November, 1927, and the fire occurred October 21, 1928. The policy was the 
standard form prescribed by section 203.01, Stats., which contains a provision 
that unless otherwise provided in writing added to the policy the company shall 
not be liable for damage occurring while the building, whether intended for oc- 
cupancy by owner or tenant, is vacant or unoccupied for more than ten days. It 
contained two riders; one granting permission for such use of the premises “as is 
usual and incidental in the business, as conducted therein, of warehouse and 
storage,” and the other granting permission “to cease operations for not exceed- 
ing thirty days at any one time.” At the time the policy was issued the lower story 
of the building, 42x96x14 feet, was occupied by a tenant who used it for storage 
of machinery and apparatus used in the conduct of a sand and gravel business. 
and of road building equipment owned by one of the tenants. The tenants ceased 
paying rent on April Ist, but kept some of their property in the building until 
September 15th. During the summer the plaintiff kept on the lower floor some 
lumber that he had for sale and also kept there several wheelbarrows, some rope, 
kindling wood, a crosscut saw, and some other small articles. He also stored 
there an automobile for which a storage charge was paid. On the upper floor he 
kept two sets of harness, some roofing, creosote, felt, grain sacks, a horse clipper, 
grindstone, some cream cans, wagon gear, a stock rack, and some windows. The 
automobile and all of the lumber but a few pieces had been removed by Septem- 
ber 15th, but all the other articles on both floors remained up to the time of the 
fire. The doors of the building were barred and some windows had been broken. 
The owner entered the building from time to time. He was ready at all times 
to store articles in it as opportunity offered. He had formerly used the building in 
connection with a sand and gravel business, which he had sold to the tenants 
mentioned, and before so doing had for a storage charge stored automobiles and 
other articles in the building as occasion offered. He had used the upper floor 
for storing articles of his own during the time the lower floor was occupied by 
his tenants. The use made of the building at and both before and after the time 
of the issuance of the policy was known to the agent who issued the policy. The 
building was located in the small city of River Falls. 

The case was tried to the court. The judge found that the agent and owner 
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did not contemplate when the policy was issued that a business would be conducted 
in the building of storing property for hire in the manner in which the storage 
business is ordinarily conducted in larger cities, but contemplated that it would be 
used for storage of property of the owner and tenants and others as occasion might 
occur; that the building continued to be so used up to the time of the fire for 
storage and warehouse purposes substantially as contemplated by the policy; that 
the hazard was not increased by the manner of using the building after the tenants 
left; and that the owner made no false statements respecting occupancy at the 
time of the fire. Judgment for plaintiffs was entered for recovery of the amount 
stipulated in the policy, to be paid to the several plaintiffs according to their in- 
terests. 

Wolfe & Kolinski, of Milwaukee, for appellant. 

White & White and Knowles & Doolittle, all of River Falls, for respondents. 

Fow er, J. 


The defendant claims the complaint should have been dismissed because it 
appears without dispute: (1) That the building was vacant and unoccupied for 
more than ten days. (2) That there was a cessation of business in the building 
for more than thirty days. (3) That the insured in his proofs of loss swore 
falsely as to occupancy of the building. 


[1] 1. Had the building been a dwelling house, store, shop, or the like, con- 
templated by the policy to be occupied as such, the contention of the appellant 
would be correct but for the permit for the thirty days’ “cessation of operations.” 


This permit, however, would seem to eliminate the ten-day provision in the 
policy. If use of the building could cease for thirty days, which would necessarily 
imply vacancy and unoccupancy, certainly ten days of vacancy or unoccupancy 
would not void the policy. 

[2-4] 2. The real inquiry is whether there was a “cessation of operations” for 


more than thirty days. The building was occupied, in a measure, for storage pur- 
poses up to the time of the fire. There was no “cessation of occupation,” and no 
vacancy or unoccupancy, if such use for storage purposes as was made constituted 
use for “storage and warehouse purposes” as was contemplated by the policy. In 
determining whether the use made constituted the contemplated use, it is proper 
to consider the existing and the pre-existing circumstances known to the agent 
and owner when the policy was issued, as well as the terms of the policy itself 
The terms of the policy show that use as a dwelling, store, shop, or like use was 
not contemplated. The circumstances show, in connection with the terms of the 
nolicy, that continuous presence of persons in the building was not contemplated, 
and that neither mechanical nor any constant business operations were contem- 
plated. The storage by the tenant was merely of tools, machinery, and materials 
not in use. The nature of the articles then stored was not different from the 
nature of the articles kept in the building after the tenants left. Up to September 
15th the use made of the building was clearly such as was contemplated by the 
policy. After that time the quantity of the articles stored in the building was 
less, but the articles were like in kind, The use of the upper floor was precisely 
the same after the issuance of the policy as when it was issued. The permits at- 
tached to the policy are no part of the standard form of policy and are to be 
construed liberally in the interests of the insured. The words “as conducted 
therein” contained in the “permission granted for such use of the premises as is 
usual and incidental in the business, as conducted therein, of warehouse and stor- 
age,” must be kept in mind. Had the building when insured been in use as a ware- 
house for storage of property for hire, we would then have a different question. 
3ut as such business was not then being conducted in the building, it cannot be 
considered that such business was contemplated by the policy. No business, in the 
technical sense, was being conducted in the building at all. The building was merely 
used by the owner and his tenants for the storage of such articles as either wished 
to keep therein, and such use was never changed. F 


The above negatives the claim of defendant that plaintiff falsified in his proofs 
of loss in stating that the building was not vacant or unoccupied at the time the 
fire occurred. As the building was occupied and used at the time of the fire sub- 
stantially as it was at the time the policy was issued, and as it was then con- 
templated it would be used, it cannot fairly or reasonably be considered that it 
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was “vacant” or “unoccupied” within the meaning of those terms as used in the 
policy. 
The judgment is affirmed. 


JOSLIN et al. v. NATIONAL RESERVE INS. CO. OF ILLINOIS, 
DUBUQUE, IOWA. 
SAME v. AMERICAN NAT. FIRE INS. CO. OF COLUMBUS, OHIO 
(two cases). 
Supreme Court of Wisconsin. April 29, 1930. 
230 Northwestern Reporter 711. 


1. INSURANCE—FIRE POLICY—KNOWLEDGE OF INCREASED HAzZ- 

ARD—AVOIDING LIABILITY—INSURER’S BURDEN. 

Insurer, to avoid liability on fire policy for increased hazard, must establish 
that insured knew, or was chargeable with knowing, means of increase by 
which hazard was increased. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. INSURANCE—FIRE POLICY—INCREASED HAZARD—TENANT'S 

KNOWLEDGE OR ACTS—RECOVERY BY INSURED. 

Insured, without knowledge of tenant’s knowledge or acts increasing hazard, 
can recover on fire policy void while hazard is increased by means known or 
controllable by insured. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

3: INSURANCE—FIRE POLICY—INCREASED HAZARD—KNOWLEDGE 

OF INSURED—SUFFICIENCY OF EVIDENCE. 

Evidence held not to establish that means by which hazard was increased 
by operation of still in insured building was within knowledge of owner and 
mortgagee so as to preclude recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from a judgment of the Circuit Court of Oconto County; Edgar 
v. Werner, Circuit Judge. 

Reversed. 

Actions commenced on November 23, 1928, by plaintiffs, as owner and mort- 
gagee, respectively, to recover from each of the defendants on policies of 
fire insurance for loss sustained by the destruction by fire of the insured prop- 
erty, which was an apartment house, located in Illinois. By stipulation, the 
actions on two of the policies were consolidated, and there was a joint trial 
of the actidns on the three policies. The damages were also stipulated at not 
more than $2,395.49, which was the amount found by the appraisers. There 
was a jury trial and a special verdict upon which judgments were entered Sep- 
tember 19, 1929, dismissing the complaints against the defendants. Thereupon 
plaintiffs appealed, and by stipulation the appeals were consolidated. 

Allan V. Classon, of Oconto, for appellants. 

Shaw, Muskat & Sullivan, of Milwaukee, for respondents. 

Fritz, J. 

The fire in question originated in the basement of the insured apartment 
house, which was owned by Hettie J. Joslin, and occupied by several tenants. 
She collected the rents, and occasionally went to the building, but never went 
into the basement. She employed a janitor to look after the building and apart- 
ments, clean the stairways, and attend to the heating plant which was in the 
basement. Tenants had access to the basement, but did not make use of the 
laundry facilities. 

As found by the jury, upon ample evidence, the fire was caused by the 
operation, in the basement, of a still which was used in unlawfully manufac- 
turing alcoholic liquor for illegal purposes, and which increased the fire hazard 
of the building. There was no finding, and no evidence, that the plaintiffs had 
any notice or knowledge of the presence or use of a still in the basement. How- 
ever, the jury did find that the presence and use of the still was acquiesced in 
by plaintiff's agent, under circumstances which made it reasonably apparent to 
him that the still was intended to be operated. However, neither that finding, 
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nor the evidence in these cases, admitted, as a matter of law, of imputing to 
the plaintiff Joslin that knowledge of her agent. 

There is no proof whatsoever as to who operated the still. Under the evi- 
dence, it is wholly conjectural as to whether it was operated by the janitor, or 
by tenants, or other persons. If it was operated by any one else than the jani- 
tor, and not for his benefit his knowledge thereof, under the circumstances at- 
tending his lawful employment by Joslin, would be imputed to her. However, 
if it was operated by the janitor, or for his use or benefit, without actual knowl- 
edge or notice thereof on the part of the plaintiffs, then such operation or 
use by the janitor was foreign to, and beyond the scope of, his lawful employ- 
ment, and the presumption that the knowledge of or notice to the agent is 
notice to the principal does not apply. 

“Beyond the scope of his employment, the agent is as much a stranger to 
his principal as though he were a third person.” Mechem on Agency, § 737. 

“The rule that the principal is affected with knowledge acquired by the 
agent in the transaction to which his agency relates is based upon the duty 
of the agent to disclose to his principal all knowledge and information he pos- 
sessed at the time or acquired in relation to the subject-matter of the agency, 
and the presumption is that. he communicates it accordingly; but he cannot be 
expected to communicate information which, from his relation to the subject 
matter, he would not disclose; and where his relation to the previous trans- 
action is such as would be sufficient to induce him to withhold the information 
the presumption of its communication is rebutted.” Cole v. Getzinger, 96 Wis. 
559, 576, 71 N. W. 75, 80. See, also, In re Plankington Bank, 87 Wis. 378, 384, 
58 N. W. 784; Hathaway v. Arnold, 157 Wis. 22, 30, 145 N. W. 780; Swennes v. 
Citizens’ State Bank, 170 Wis. 197, 199, 174 N. W. 457. 

In Doscher v. State, 194 Wis. 67, 214 N. W. 359, 360, in connection with 
holding that a proprietor, licensed to sell nonintoxicating liquor, was not crim- 
inally liable for the conduct of a bartender who unlawfully had intoxciating 
liquor on the premises, this court said: 

“We deem that doctrine not applicable here, because the possession of the 
agent here was not within the scope of his employment. It was no more part 
of this employee’s duty to obtain or have unlawful liquor than to have un- 
lawful possession of drugs or burglar tools. * * * Here the defendant, as 
employer, did not confer upon the one left in charge of the premises any power, 
authority, or means by any such violation. The act of the employee in going 
outside of the premises and obtaining the forbidden alcohol was a stepping out-- 
side of any express or implied authority given him by defendant. For such an 
act, entirely independent of and beyond the purpose of the employment, the 
defendant ought not to stand charged, merely because of an existing relation- 
ship of master and servant for an entirely different and lawful purpose.” 

The matter of notice or knowledge chargeable to the plaintiffs is of crucial 
importance in these cases, because the only defense finally relied upon was that 
the increase of the hazard voided the policies uuder the provision: 

“This entire policy shall be void, unless otherwise provided by an agree- 
ment in writing added hereto, * * * while the hazard is increased by any 
means within the control or knowledge of the insured.” : ; 

[1] Under that provision, a policy does not become void merely because 
the hazard is increased. To render it void, the increase in hazard must be by 
means which were actually within the control or knowledge of the insured; 
and only such means are considered within the control of the insured as he 
has knowledge of. The insured’s duty to control in order to avoid an increase 
of hazard by any means, applies only to means of which he knows. 

“Where the policy contains a condition avoiding it if the property is so 
used as to increase the risk by any means within the knowledge or control of 
insured, the act of a third person without the knowledge of insured will not 
avoid the policy.” 26 C. J. 221. 

At stated in North British Mercantile Ins. Co. v. Union Stock Yards Co., 
120 Ky. 465, 87 S. W. 285, 287: 

“In the policy being considered the stipulation is not in any sense a war- 
ranty; on the other hand, it admits, at least by implication, that extrahazardous 
use may be made of the insured building without the policy being affected, for 





428 The Insurance Law Journal, Vol. 75 [Aug., 1930 


it is provided that the policy will be voided only in the event the ‘hazard be 
increased by means within the control or knowledge of the assured.’ If the 
assured was ignorant of it, although it was a matter which he might have con- 
trolled had he known it, the policy is not affected. Or, although he knew of it, 
yet if it was a thing beyond his control, neither is it affected. Such seems to 
us to be the reasonable construction of the language as setting forth the inten- 
tion of the parties.” 


In Royal Exchange Assur. of London v. Thrower (D. C.) 240 F. 811, 814, the 
court said: 

“The language here is ‘any means within the control or knowledge of the 
insured.’ To control the matter it would seem to be necessary that Thrower 
should have had some knowledge of what was being done in this building. It 
does not seem to me that an owner can be held to the duty of controlling that 
of which he does not know.” 

[2] Consequently, in order to defeat recovery on the policies by reason of 
the increased hazard, it is incumbent upon the insurer to establish that the in- 
sured had knowledge of the means by which the hazard was increased, or was 
chargeable with such knowledge. Knowledge or acts of tenants, of which the 
insured has no knowledge, do not defeat a recovery on the policy. 

“When, however, the policy was conditioned to be void in case of any changes 
within the ‘control or knowledge’ of the insured, it was held that acts of tenants 


in violation of the conditions of the policy and of which the insured had no 


knowledge, would not defect a recovery on the policy.” 3 Joyce on Insurance, 
§ 2222. 


See, also, Beach on Insurance, § 712; Fayle v. Camden Fire Ins. Ass’n, 85 
Mont. 248, 278 P. 509; Colker v. Connecticut Fire Ins. Co. 218 Ky. 124, 290 S. W. 
1073; Nebraska Ins. Co. v. Christiensen, 29 Neb. 572, 45 N. W. 924, 26 Am. St. 
Rep. 407; Ragley v. Northwestern Ins. Co., 151 Wash. 545, 276 P. 537. 

Of course if the proof had shown that the still was operated by a tenant, 
to the knowledge of the janitor, but without his participation, or profit or bene- 
fit to him, then his knowledge would have been imputed to his employer. Be- 
cause of the absence of such proof, it is, as hereinbefore stated, wholly con- 
jectural as to whether or not the knowledge, which the jury found that the 
janitor had of the presence and use of the still, was acquired by him under such 
circumstances as to be imputable to his employer. 

[3] With the evidence in such conjectural state, it will not admit of a find- 
ing either way; and, as the burden of proof as to that issue is upon the de- 
fendants, there is no reliable basis for finding or concluding that the means 
by which the hazard was increased were within the knowledge or control of the 
plaintiffs. Industrial Heating & Eng. Co. v. Austin (Wis.) 228 N. W. 503, 505, 
and cases cited. Because of the failure of proof in that respect, the defendants 
failed to establish their defense, and plaintiffs are entitled to recover under the 
policies. 


Judgment reversed, with directions to enter judgment for plaintiffs for the 
amount of damages stipulated by the parties. 
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STANDARD MARINE INS. CO., Limited, v. SCOTTISH METROPOLITAN 
ASSUR. CO., Limited. No. 5352. 
Circuit —, a Appeals, Sixth aa — 7, 1930. 

9 Federal Reporter (2d) 4 
INSURANCESUBROGATION_ EXTENT INSURER'S a 
Insurer’s right of subrogation to insured’s rights against wrongdoer is limited 

to right insured has respecting damages for loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. INSURANCE—VOLUNTARY PAYMENT—INSURER—RIGHTS—SUBRO- 

GATION. 

Insurer paying part of loss for which another insurer was liable under policies 
held mere volunteer and not entitled as against latter to subrogation for such 
amount. 

First insurer issued policy covering cargo of wheat for benefit of 
purchaser as insured at agreed valuation of $1.42 per bushel. Policy con- 
tained provision that insurer shall nevertheless be answerable to full extent 
of sum insured notwithstanding additional insurance. Second insurer 
issued policy containing provision that it should be answerable only for so 
much as amount of prior insurance may be deficient towards fully cover- 
ing property insured. First insurer paid loss at rate of $1.42 per bushel; 
second insurer’s payment of loss was based on C. I. F. rate of $1.38%% per 
bushel. Difference of 3% cents per bushel is amount involved. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

3. INSURANCE — SUBROGATION — TWO INSURERS — RESPECTIVE 

RIGHTS. 

Under insurance policies covering cargo of wheat, first insurer held entitled to 
be subrogated in full and second insurer to balance. 

In proceeding for limitation of liability, vessels in collision were both 
held at fault, and insured recovered damages for loss of wheat. Second 
insurer contended it was, by right of subrogation, entitled to share pro 
rata with first insurer in fund recovered by insured. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Ohio; Paul Jones, Judge. 

Proceeding in admiralty for limitation of liability by one of the vessels 
causing collision resulting in loss of cargo of wheat, wherein the Standard Marine 
Insurance Company, Ltd., and the Scottish Metropolitan Assurance Company, Ltd., 
intervened to recover, by subrogation to the rights of their insured against the 
offending vessels, a share in the part recovered by insured as damages for a part 
of a by insurance. From the judgment rendered, the former appeals. 

Affirmed 

Russell T. Mount, of New York City (Duncan & Mount, of New York City, 
and p— M. McSweeney, of Cleveland, Ohio, on the brief), for appellant. 

T. Catesby Jones, of New York City (Wm. L. Day, of Cleveland, Ohio, James 

W. Ry an and Bigham, Englar, Jones & Houston, all of New York City, and Day 
& Day, of Cleveland, Ohio, on the brief), for appellee. 

Before Denison and Hickenlooper, Circuit Judges, and Tuttle, District Judge. 

TuttLe, District Judge. 

This admiralty proceeding involves the rights of two marine insurers, ap- 
pellant and appellee here, to share, by subrogation to the rights of their insured, 
in a certain fund recovered by the insured as damages for a part of a loss covered 
by insurance paid to the insured by said insurers. 

Before any of the insurance in question had been effected, the insured had 
purchased 200,000 bushels of wheat, for future delivery at Montreal, Canada, at a 

I. F. invoice price of $1.38% per bushel. This wheat was insured by the seller 
for the benefit of the purchaser as the insured, with the appellee insurer, at an 
agreed valuation of $1.42 per bushel. The policy included the following provision: 
“In case of any insurance upon the said goods subsequent in date to this Policy, 
the said Assurers shall nevertheless be answerable for the full extent of the sum 
by them insured, without right to claim contribution from such subsequent  in- 
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surers, and shall accordingly be entitled to retain the premium by them received, 
in the same manner as if no such subsequent insurance had been made.” 

Thereafter, the insured obtained from the appellant insurer additional insur- 
ance upon this wheat on the following basis, and to the following extent, as pro- 
vided in the policy of said insurer: “To cover ‘Increased Value’ on grain owned 
by the Assured or in which the Assured may have an interest, such ‘Increased 
Value’ for the purposes of this insurance, to be arrived at by taking the difference 
between the C. I. F. invoice cost and the highest market value per bushel, plus 5c 
(Five cents), as set out in the ‘New York Journal of Commerce’ between the day 
of sailing of the vessel at point of shipment, and the day of ‘the final delivery 
of the complete cargo at destination as named in the Certificate, both days in- 
clusive; and in the event of casualty, to be valued at the difference between the 
C. I. F. invoice cost and the highest market value per bushel, plus 5c (Five cents) 
as set out in the ‘New York Journal of Commerce’ between the day of sailing 
of the vessel at point of shipment, and the day the final delivery of the complete 
cargo would have arrived at destination if casualty had not occurred, both days 
inclusive.” This policy contained the following provision: “Provided always, and 
it is hereby further agreed, that if the said insured shall have made any other 
insurance upon the property aforesaid, prior in date to this policy, then this Com- 
pany shall be answerable only for so much as the amount of such prior insurance 
may be deficient towards fully covering the property hereby insured.” 

Shortly afterwards this wheat, thus insured, was shipped on the steamship 
Glenorchy, part from Fort William and part from Port Arthur, Ontario, destined 
for Montreal. Two days later said steamship was in collision with another vessel, 
resulting in the total loss of the cargo, including the said wheat. The first insurer, 
the appellee, immediately paid the insured the insurance due on its policy, at the 
agreed rate of $1.42 per bushel, aggregating $284,000. The second insurer, the 
appellant, promptly and voluntarily paid the insured insurance on the basis of the 
difference between the C. I. F. invoice cost, $1.38% per bushel, and the highest 
market value (apparently at Montreal) during the time (apparently ten days) 
which it was estimated would have been consumed by this voyage if it had not 
been terminated by the said collision, $1.64% per bushel, plus the agreed five cents 
per bushel, or $1.69%, making the total amount of insurance so paid by the said 
insurer $62,500. 

Subsequently, in the present limitation of liability proceedings in the court 
below, instituted by one of the vessels causing the collision, both vessels were held 
at fault and the insured recovered damages for the loss of this wheat, based on 
its actual value at the time and place of shipment thereof, $1.54%, aggregating 
$309,500, with interest thereon. Both insurers, by intervening petitions in said 
proceedings, sought to recover, by subrogation to the rights of the insured against 
the offending vessels, a share in the said fund. The district court held that ap- 
pellee, the first insurer, was entitled to be reimbursed, out of this fund, for the 
entire amount which it had paid to the insured for the loss of said wheat at the 
agreed value, $1.42 per bushel, under its policy already mentioned, and that the 
second insurer was entitled only to the balance remaining in said fund after the 
payment of the court costs and the amount thus awarded to the first insurer. To 
review this ruling of the district court the second insurer has brought the case 
by appeal to this court, claiming that it is entitled, by right of subrogation, to share 
pro rata with the other insurer in the fund recovered by the insured. 


[1] We think it clear that the district court did not err in its disposition of 
the question here involved. It is settled law that although an insurer, who has 
paid to its insured insurance on a loss, is entitled to be subrogated to whatever 
rights such insured has against a wrongdoer responsible for such loss, yet such 
right of the insurer is derived from, and is limited to, the rights which the 
insured has, as against such wrongdoer, with respect to the recovery of such 
damages for such loss. Phoenix Insurance Co. v. Erie & Western Transportation 
Co., 117 U. S. 312, 6 S. Ct. 750, 29 L. Ed. 873. The only rights, therefore, which 
either of these insurers has, under the principle of subrogation invoked by them, 
against the vessels causing the loss of this wheat or against the fund recovered 
by the insured from such vessels, are the rights which the insured itself had and 
on which such recovery was based. The sum of the rights of the insured in that 
connection 7 the measure and limit of the rights of these insurers, by subrogation, 
in this fund. 
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[2] As, therefore, the amount of damages recoverable (The Vaughan and 
Telegraph, 14 Wall. 258, 20 L. Ed. 807) and recovered by the insured against the 
offending vessels was based upon the actual value of this wheat at the time and 
place of shipment, that is, $1.54% per bushel, that sum represents the maximum 
amount in which the insurers are entitled to share by subrogation. As, then, the 
appellee paid the insured $1.42 per bushel and the appellant paid the insured the 
difference between the C. I. F. invoice cost, $1.38% per bushel, and the value so 
recovered as damages by the insured, $1.54% per bushel, and neither insurer can 
claim by subrogation any amount in excess of the last-mentioned sum, the fund 
in question is sufficient to pay each insurer the full amount to which it is entitled 
from such fund except as to the difference between said invoice cost, $1.38%4, and 
$1.42, the agreed value paid by the appellee, or 3%4 cents per bushel, which sum was 
paid to the insured by both of the insurers. As, however, under the provisions 
of the policies already quoted, the appellant was specifically exonerated from li- 
ability for the amount of its insurance which was also covered by this prior in- 
surance, while the appellee was expressly required to pay the entire amount of its 
insurance without regard to insurance by subsequent insurers and “without right 
to demand contribution from such subsequent insurers,” the appellant, in paying 
to the insured this 3% cents per bushel, which only the appellee was bound to 
pay, acted as a mere volunteer and is not entitled, at least as against the appellee, 
to now recover any part of such payment from this fund. A®tna Life Insurance 
Co. v. Middleport, 124 U. S. 534, 8 S. Ct. 625, 31 L. Ed. 537. 

We see no merit in the complaint of the appellant that the court erred in 
directing that the fee of the special commissioner who made a report to said court 
on the questions here involved should be paid from the fund before payment to 
the appellant of its share therein. 

[3] We agree with the district court, that, under the principles of subrogation 
as applied to the circumstances of this case, the appellee is entitled to be paid 
from the fund in controversy the full amount which it paid to the insured and 
that, after payment of said amount and of the commissioner’s fee already mentioned 
from such fund, the appellant is entitled only to the balance thereof. Whether 
this disposition of the fund is based upon a right of priority, in the strict sense of 
the term, of the appellee, or whether it merely happens to result from the for- 
tuitous circumstances already mentioned, is a question which we have no occasion 
to decide. It is clear that appellee is interested in this fund to the extent of $1.42 
per bushel, and that appellant is interested therein (by subrogation to the rights 
of the insured) only to the extent of the difference between $1.42 and $1.54%. The 
practical result is that to the e&tent just indicated each insurer recovers from the 
fund the full amount to which it is entitled under the doctrine of subrogation, 
while as to the 3% cents below $1.42 and as to the 15 cents above $1.54% (the 
portions of its insurance not recoverable through subrogation) the appellant has 
no interest in said fund. 

The judgment is affirmed with costs. 
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ACCIDENT 


BROWN v. NEW YORK INDEMNITY CO. No. 8607. 
Circuit Court of Appeals, Eighth Circuit. Feb. 20, 1930. 
Rehearing Denied May 3, 1930. 

39 Federal Reporter (2d) 443. 

1. INSURANCE—ACCIDENT—PRIOR INJURY—INSTRUCTION. 
In action on accident policy, instruction respecting previous hernia held not 
erroneous for not stating recovery barred if earlier hernia had healed. 

The charge stated that, if prior hernia was uncured, and such condition 
had any part in causingsor bringing about fatal hernia, it contributed to 
result within policy provisions releasing insurer from liability, where in- 
jury was caused or contributed to directly or indirectly by bodily or 
mental infirmity or disease. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 


Action by Elizabeth Drew Brown against the New York Indemnity Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Lyon Anderson, of St. Louis, Mo. (John S. Leahy, Walter H. Saunders, and 
Leahy, Saunders & Walther, all of St. Louis, Mo., on the brief), for appellant. 

John S. Marsalek, of St. Louis, Mo. (W. E. Mosher, of St. Louis, Mo., on 
the brief), for appellee. 

Before Stone and Gardner, Circuit Judges, and Miller, District Judge. 

Stone, Circuit Judge. 

This in an appeal from a judgment on verdict in favor of defendant in a suit 
on an accident insurance policy. 

The injury, resulting in death, was a hernia. The contest in the trial court 
centered around the contention that the deceased had had a former hernia which 
had contributed to the fatal hernia, and that this excused defendant under a clause 
of the policy releasing it from liability, where the injury was “caused or contributed 
to directly or indirectly, wholly or partly, by bodily or mental infirmity or disease.” 

Appellant argues here two matters. The first is a claimed error in the charge 
given. The second is a claimed misconduct of one of the jurors arising in con- 
nection with an inquiry as to his qualifications. 

[1, 2] I. The portion of the charge objected to is that underlined in the ex- 
tract from the charge, as follows: * 

“The Court therefore instructs you that, even though you believe and find 
from the evidence in this case that Harold L. Brown, the assured, died on or 
about the 29th of July, 1926, as a resullt of an operation for a strangulated, um- 
bilical hernia suffered on the 23rd of July, 1926, yet if you further find from the 
evidence that said hernia suffered by the said Harold L. Brown on the 23rd of 
July, 1926 was contributed to by a bodily infirmity produced by a former hernia 
at the same place, then the Court instructs the jury that you cannot find for the 
plaintiff in this case. 

“Tf you believe from the evidence in the case that during the early part of 
the year 1925, Harold L. Brown, the assured, suffered an umbilical hernia, and 
that said hernia caused or enlarged an opening in his abdominal wall and produced 
a hernial sack at said point, and that said conditions were not cured, but con- 
tinued until the 23d day of July, 1926, and that on the latter date the said Harold 
L. Brown suffered a second hernia, and if you find that the conditions resulting 
from said prior hernia, if you believe there was any such, had any part in causing 
or bringing about the second hernia, then the Court instructs you that the plain- 
tiff is not entitled to recover, because in such case the death of the said Harold 
L. Brown was not the result of said occurrence of July 23, 1926, directly and 
independently of all other causes, but was contributed to by said prior hernia.” 

Appellee makes three answers to this contention, one of which is that no 
proper exception was taken to preserve the alleged error of which complaint is 
here made and argued. The entire exception to the charge is as follows: 

“I wish to except to the refusal of the Court to give the instruction warrant- 
ing the jury in finding that the refusal of the defendant to pay the policy was 
vexatious, and refusing to permit the jury to find penalties and attorney’s fees. 


Acc. ] Brown v. New York Indemnity Co. 433 


“I wish further to save an exception to the instruction of the Court with 
reference to terms and conditions of the policy, as even though the deceased had 
a hernia prior to his demise, and if said hernia had healed or was cured, then the 
fact that he had a previous hernia could not be taken into account in determining 
that he had any weakness of the body, as provided in the statute.” 

It is obvious that the last word quoted should be “policy” instead of 
“statute.” It is very doubtful whether this exception was sufficient to preserve 
the matter now argued. However, treating the exception as sufficiently preserving 
the matter covered thereby, the contention of appellant is not well founded. The 
exception goes no further than to challenge the charge because it did not tell the 
jury that recovery would not be barred if the earlier hernia “had healed or was 
cured.” It is argued that “the bodily infirmity cannot be said to be a contributing 
factor within the meaning of the policy unless it contributed in a substantial way, 
as a direct, effective and moving cause, to such an extent that death would not 
have resulted had it not been for said bodily infirmity. In the case at bar, the 
jury were authorized to find for the defendant if the alleged bodily infirmity con- 
tributed, in any degree, without reference to whether or not death could have re- 
sulted independently thereof.” 

The policy contract was for no liability, if the injury was “caused or con- 
tributed to directly or indirectly, wholly or partly, by bodily or mental infirmity 
or disease” (italics inserted). In the first paragraph quoted above from the 
charge, the court followed the very wording of the policy, and required the earlier 
hernia to have “contributed to” the injury now in suit. 


In the second quoted paragraph the court required that the former hernia 
“caused or enlarged an opening in his abdominal wall and produced a hernial sack 
at said point, and that said conditions were not cured, but continued until’ (italics 
added) the happening of the accident, and that, “if” such conditions “had any 
part in causing or bringing about the second hernia,” then the death was “con- 
tributed to by said prior hernia.” In short, the court said that, if the prior hernia 
was uncured, and had produced a hernial sack continuing up to the accident, and 
that condition had any part “in causing or bringing about” the fatal hernia, it 
contributed to the result within the meaning of the policy. The court not only 
required the jury to find the uncured conditions had continued to the time of the 
accident but that they had part in “causing or bringing about” the fatal result. A 
thing does not have part in causing or in bringing about a result if the result 
would have happened in spite thereof. Thus the charge abundantly met 
the specific objection pointed out in the exception. 


The argument that the prior condition must substantially contribute to cause 
the result goes outside of the exception, and also beyond the contract in the policy 
if it means more than above pointed out. 


[3] II. The attack upon the conduct of a juror is presented in the motion for 
a new trial. The claim is that the juror concealed his connection with insurance 
companies when questioned concerning such. Two of counsel for appellant filed 
supporting affidavits. Counter affidavits of a deputy clerk, the juror, and two of 
counsel for appellee were filed. A square controlling issue of fact was presented 
by these several affidavits. The motion for a new trial stated eight grounds, in- 
cluding this one involving the conduct of the juror. The court denied the motion 
on the ground that a verdict should have been directed for appellee. The relief 
sought here is not aimed at the failure of the court to rule on this particular 
ground of the motion. It does not seek to compel a ruling thereon. It seeks 
to have the judgment set aside and a new trial granted because of this alleged 
misconduct of the juror. Such a determination would involve an original ruling 
by this court on a controverted matter of fact occurring during the trial. Even if 
we might disregard the memorandum of the trial court on ruling the motion and 
look only to the result—overruling of the motion—yet we would be met by the rule 
repeatedly announced by the Supreme Court, this and other federal appellate 
courts, that ruling on motions for new trial are addressed to the discretion of the 
trial court and are not reviewable. A case in this court, so holding, where a 
juror was charged (in the motion for new trial) of having concealed acquaintance 
with counsel, is Chicago, B. & Q. R. Co. v. Conway (C. C. A.) 29 F.(2d) 551, 
552. Obviously, a ground of the kind here involved dependent upon a sharply con- 
troverted question of fact is peculiarly within the discretion of the trial court. 

The judgment must be, and is, affirmed. 
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INTER-OCEAN CASUALTY CO. v. STALLWORTH. 6 Div. 450. 
Supreme Court of Alabama. April 10, 1930. 
127 Southern Reporter 850. 
1. INSURANCE—INDEMNITY—ACCIDENT—ACTION— DEFENSE. 
In action on accident indemnity policy plea held to present good defense in 


reduction of recovery, unless complaint disclosed facts to which plea presented no 
answer. 


The plea alleged that the policy provided that, if insured carried other insur- 
ance covering the same loss wi‘hout notice to insurer, it should be liable only for 
su~h portion of the indemnity provided as such indemnity bears to the total 
amount of like indemnity in all policies and for the return of such part of the 
premium as should exceed pro rata for the indemnity thus determined. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

2. INSURANCE—APPLICATION—OTHER INSURANCE—NOTICE. 

Statement in insurance application, “Cancelling B. A. R. E.,” did not give no- 
tice that insured held another policy, but rather was notice to contrary. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 
Action on a policy of accident insurance by Smallwood T. Stallworth against 


the Inter-Ocean Casualty Company. From a judgment for plaintiff, defendant 
appeals. 


Reversed and remanded. 
Plea 3 is as follows: 


“3. In said policy and as a part thereof it is provided “if the insured shall 
carry with another company, a corporation, association or society, other insurance 
covering the same loss without giving written notice to the company, then in that 
case the company shall be liable only for such portion of the indemnity provided 
as the said indemnity bears to the total amount of like indemnity in all policies 
covering such loss, and for the return of such part of the premium paid as shall 
exceed the pro rata for the indemnity thus determined.’ 

“And Defendant avers that the plaintiff at the time he sustained the alleged 
bodily injuries described in the complaint, plaintiff was carrying with another 
company, corporation, association or socety to-wit: the Benefit Association of 
Railway Employes, other insurance covering the same loss, and did not give De- 
fendant written notice of such fact; and the defendant avers that the insurance 
carried by Plaintiff as aforesaid with the said Benefit Association of Railway 
Employes was in the sum of to-wit: Five Thousand Dollars. Wherefore, De- 
fendant says, the Defendant is liable to Plaintiff only for such portion of the in- 
demnity provided as the said indemnity bears to the amount of indemnity in the 
said Policy of the Benefit Association of Railway Employes covering said loss, 
to-wit: $2500.00 plus 5% accumulation, to-wit, $125.00 and for the return of such 
part of the premium paid by plaintiff to defendant as shall exceed the pro rata 
for the indemnity thus determined, to-wit: $48.30 and for monthly indemnity to 
the amount of to-wit: $143.49 and hospital confinement to the amount of to-wit: 
$52.50 and surgical operation fee to the amount of to-wit: $12.50.” 


Charge 20, refused to defendant, is as follows: 


“20. I charge you gentlemen of the jury that the statement contained in Plain- 
tiff’s written application to the Defendant for the policy sued on in this case, 
namely, ‘I have no other accident or health insurance, except as herein stated: 
Canceling B. A. R. E.,’ was not written notice to the Defendant as contemplated 
by the following provision contained in the policy sued on: ‘If the insured shall 
carry with another company, corporation, association or society, other insurance 
covering the same loss without giving written notice to the company, then in that 
case the company shall be liable only for such portion of the indemnity provided 
as the said indemnity bears to the total amount of like indemnity in all policies 
covering such loss, and for the return of such part of the premium paid as shall 
exceed the pro rata for the indemnity thus determined.’ ” 

Altman & Koenig, of Birmingham, for appellant. 


Fort, Beddow & Ray and G. Ernest Jones, all of Birmington, for appellee. 
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Bounpin, J. The suit is upon an accident indemnity policy of insurance to re- 
cover the agreed indemnity for loss of a hand from an alleged accidental gunshot 
wound. 

[1] Plea No. 3 presented a good defense in reduction of the recovery, unless 
the complaint to which it was addressed disclosed facts to which the plea pre- 
sented no answer. 

The policy sued upon, including the application made a part of the contract, 
was made an exhibit to and part of the complaint. 

[2] Among the statenrents in the application was this: “10. I have no other 
accident or health insurance, except as herein stated: Cancelling B. A. R. E.” 

Parties agree “Cancelling B. A. R. E.” refers to a policy then held by the in- 
sured in “Benefit Association of Railway Employes,” the same policy alleged in 
plea 3 to be still in force at the time of the injury. 

Appellee’s view is that the information thus given met the requirement of the 
contract set up in plea 3; or to withdraw the policy then held from the provi- 
sion for notice set up in such plea. We cannot concur in this view. 

It did, of course, give written notice that at the time the application was made 
the insured held the other policy, but in the same written notice the insured stated 
he was “cancelling” same. It was an invitation to issue the new policy upon a 
status of no other insurance being carried except pursuant to the terms of the 
new policy. 

The statement “Cancelling B. A. R. E.” was not a written notice that the in- 
sured was still carrying such policy at the time of the injury, more than eighteen 
months thereafter, but as for that policy it was notice to the contrary. 

The trial court erred in sustaining the demurrer to plea No. 3. 

The case went to the jury on the general issue, and plea 2 setting up that the 
injury was intentionally self-inflicted, a hazard excepted from ‘he coverage of the 
policy by its terms. 

Defendant’s refused charge 20, however correct, if plea No. 3 had not been 
stricken by demurrer, was not addressed to any issue before the jury. The same 
applies to other instructions discussed in brief. 

[3, 4] The plaintiff, having given in some detail as a witness his version of 
the accident, the discharge of the gun while getting up from a chair where he had 
been cleaning the gun, was asked: “You didn’t purposely discharge the gun, did 
you?” Objection being overruled, the witness answered: “No, sir.” 

The question called for a statement of fact: The description or designation 
of an occurrence; whether the gun was fired by him purposely; or whether it was 
discharged by accident. 

The question is not within the rule forbidding a witness on direct examina- 
tion to give his secret motive or purpose in doing an act which he has done. 
Robinson v. Greene, 148 Ala. 434, 43 So. 797; Birmingham Ledger Co. v. Buch- 
anan, 10 Ala. App. 527, 65 So. 667; Tennessee River Nav. Co. v. Walls, 209 Ala. 
320, 96 So. 266. 

The insistence in brief is that the witness was thus allowed by direct denial 
to pass upon the issue being tried by the jury. There are cases involving mixed 
questions of law and fact, where the witness cannot invade the province of the 
jury in this regard. Dersis v. Dersis, 210 Ala. 308, 98 So. 27. 

But this rule does not prevent deposing to a fact, however vital to the issue. 
Thus, in a suit on an alleged contract, the witness could certainly deny categori- 
cally having made a contract; or if a given representation is made the basis for 
an action or defense, the party could say whether he did or did not make such 
representation. We find no error in permitting the question and answer com- 
plained of. 

F For the error above pointed out, the judgment is reversed and cause remand- 
€ 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 
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BICKES v. TRAVELERS’ INS. CO. No. 12263. 
Supreme Court of Colorado. April 14, 1930. 
Rehearing Denied May 19, 1930. 
287 Pacific Reporter 859. 
1. INSURANCE. 

Evidence that insured’s death resulted from unexplained violent external 
means within accident policy held sufficient to take issue to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Evidence indicating death resulted from unexplained violent external means 
was prima facie proof injuries were accidental within accident policy, warranting 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

To recover under accident policy, proof of death by unexplained violent ex- 
ternal means is sufficient, law not presuming suicide or murder. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

In Department. 

Error to District Court. City and County of Denver; Charles C. Sackmann, 
Judge. 

Action by Margaret Bickes against the Travelers’ Insurance Company. To 
review a judgment dismissing the cause, plaintiff brings error. 

Reversed. 

A. X. Erickson and Emory L. O’Connell, both of Denver, for plaintiff in er- 
ror 


Frank B. Goudy and Edward L. Wood, both of Denver, for defendant in 
error. 

Butter, J. Margaret Bickes as beneficiary, sued the Travelers’ Insurance 
Company for $10,000 on an accident insurance policy issued to her husband, Roy 
W. Bickes. At the close of the plaintiff’s evidence the court sustained a motion 
for a nonsuit and dismissed the case. 

Bickes died November 1, 1927. The plaintiff claims, and the defendant denies, 
that his death resulted from bodily injuries effected through external, violent, and 
accidental means, within the terms of the policy. 

The plaintiff testified that she had known Bickes ten years; that for six years 
they were husband and wife; that he had splendid health, was never sick, and 
had no malady to her knowledge; that he was forty-three years of age at the time 
of his death; that on October 1, 1927, he was in Trinidad, Colo., on business and 
telephoned her from there, saying that he never felt better in his life, was enjoying 
good business, and expected to be home in a few days; that later he phoned, and 
she could hardly make out what he was talking about, he rambled and talked so 
loud; that he came home on the 7th or 8th; that his clothes were all mussed and 
soiled; that he had a bump on his forehead, and both elbows were badly skinned; 
that he did not recognize her, and was confused about the arrangement of the 
rooms; that he staggered, and she had to support him as he walked; that she 
tried to undress him and put him to bed; that a doctor examined him; that she 
secured a nurse; that Bickes was taken to a hospital; that he kept putting his 
hand to his head. 

Luella Peterson, the nurse, testified that she noticed a bump on Bickes’ fore- 
head and that she thinks he had some bruises on his elbows. 

Dr. Chase, who was called to the house, testified that Bickes was hard to ex- 
amine because he was irrational and was not able to answer questions as to where 
he had been; that he had a small abrasion of the skin on his forehead and bruises 
or lacerations on his elbow; that the abrasion on the forehead had a probable 
duration of three or four days prior to October 7, and, in the opinion of the 
witness, was the result of an external cause. 


Dr. W. S. Dennis testified that as autopsy physician for Denver he performed 
an autopsy upon Bickes; that he discovered a meningeal hemorrhage, which, in his 
opinion, was associated with concussion due to some form of trauma, or injury 
or violence, and caused the death of Bickes. He also testified that conditions ob- 


Acc. | Brooks v. Continental Casualty Co. 437 


served by him eliminated as the cause of the hemorrhage certain other causes that 
sometimes produce such hemorrhages. 

Dr. Leo V. Tepley, manager of the hospital, testified that he had Bickes under 
his care from October 13, to November 1, the day of his death; that Bickes was 
irrational, did not know where he was, and would talk incoherently; that he was 
“semistuporous”; that he was out of his head, all the time; that by many tests the 
witness eliminated as the cause of the meningeal hemorrhage all causes except 
trauma; that by that he means all causes known to the medical profession; that 
in his opinion the hemorrhage was traumatic in origin; that by “traumatic” he 
means an external injury. 

[1-3] 1. The evidence was sufficient to require a denial of the motion for a 
nonsuit. It justified a finding that Bickes came to his death by unexplained vio- 
lent external means, and this is prima facie proof that the injuries were accidental; 
direct or positive testimony on that point is not required. When death by unex- 
plained violent external means is established, the law does not presume suicide or 
murder; it does not presume that injuries are inflicted intentionally by the de- 
ceased or by some third person. Preferred Accident Insurance Co. vy. Fielding, 
35 Colo. 19, 83 P. 1013; 9 Ann. Cas. 916; Lampkin v. Travelers, Insurance Co., 
11 Colo. App. 249, 52 P. 1040; Travelers’ Insurance Co. vy. McConkey, 127 U. S. 
661, 8 S. Ct. 1360, 32 L. Ed. 308; Cronkhite v. Travelers’ Insurance Co., 75 Wis. 
116, 43 N. W. 731, 17 Am. St. Rep. 184; Konrad v. Union Casualty & Surety Co., 
49 La. Ann. 636, 21 So. 721; Lewis v. Ocean Accident & Guarantee Co., 224 N. Y. 
18, 120 N. E. 56, 7 A. L. R. 1129; McCullough v. Railway Mail Association, 225 
Pa. 118, 73 A. 1007. 

[4] 2. We cannot sustain the contention that it was error to permit the medi- 
cal witnesses to testify that in their opinion there was an external injury, and that 
such injury caused the hemorrhage that resulted in the death of Bickes. The tes- 
timony was properly admitted. In giving such testimony the witnesses did not 
usurp or invade the province of the jury. Cliff v. People, 84 Colo. 254, 269 P. 
907; Colorado Midland Railway Co. v. O’Brien, 16 Colo. 219, 27 P. 701; McGoni- 
gle v. Kane, 20 Colo. 292, 38 P. 367; Wilson v. Hartnette, 32 Colo. 172, 75 P. 395; 
National Fuel Co. v. McNulty, 65 Colo. 176, 177 P. 979. f 

The judgment is reversed. 

Whitford, C. J., and Moore and Burke, JJ., concur. 


BROOKS v. CONTINENTAL CASUALTY CO. No. 618. 


Court of Appeal of Louisiana. First Circuit. May 6, 1930. 
128 Southern Reporter 183. 
1, INSURANCE. 


Death of insured taken for robber and fatally shot by officer, who intended 
merely to hit his leg, resulted from “aecidental” means. 


The deputy sheriff came across two men whom he believed to be holdup men 
for whom he was looking, and, when he called on them to halt, they started run- 
ning, whereupon the deputy fired four shots intending to hit the runner in the leg, 
but instead struck him above the hip in the small part of the back, causing insured’s 
death. Insured was not one of the holdup men, and the deputy, if he had recog- 
nized him, would not have fired at all. The policy covered loss of life “resulting 
from a personal bodily injury which is effected solely and independently of all 
other causes by the happening of an external, violent and purely accidental event.” 


(For other cases, see Insurance, Dec. Dig. § 464.) 

2. INSURANCE. ’ 

Death of insured, shot by officer who by mistake took insured for holdup man, 
held not to result from third party’s intentional act, preventing recovery on acci- 
dent policy. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

3. INSURANCE. 7 5 

Death is “accidental” within accident policy, where act causing aceath is volun- 

tary, but result is unanticipated. 


(For other cases, see Insurance, Dec. Dig. § 464.) 
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Appeal from District Court, Parish of West Baton Rouge; Wm. C. Carruth, 
Judge. 

Action by Sequeener Brooks against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Chas. A. Holcombe, of Baton Rouge, for appellant. 

Benton & Benton, of Baton Rouge, and F. J. Whitehead, of Port Allen, for 
appellee. 

Mouton, J. The defendant company issued an insurance policy for $1,000 to 
——— Brooks, who was killed in December, 1927, by J. A. Legendre, deputy 
sheriff. 

Plaintiff, Sequeener Brooks, his beneficiary, obtained judgment against defend- 
ant company Tor $1,000, the amount of the insurance, from which it appeals. 

Mr. Legendre, the deputy sheriff, having been notified that a negro had been 
held up and robbed at the Gulf Coast Yards near Anchorage, went there at about 
9 o'clock at night looking for the robbers. He says he came across two men who 
tallied with the description he had of the holdup men, and, so thinking, made an 
effort to stop them by saying “wait there boys.” He says instead of stopping they 
started in a run, that he fired four shots, the last striking Moses Brooks, the in- 
sured. He makes it very plain that when he shot he did not know who were 
these men. He walked up to the man that had fallen, and when he got to him 
found out that it was Moses Brooks he had shot. He knew him quite well, and 
says if he had recognized Brooks he would not have fired at all. It is clearly 
shown that he fired because he believed they were the holdup men. He says, when 
he shot, his intention was to stop them by hitting them in the legs, which is the 
usual method followed by officers under like circumstances. Instead of hitting 
Brooks in the legs, as he intended, he was struck above the hip in the small part 
of the back, causing his death soon after. He explains that Brooks was running 
up the levee when he fired, which accounts for the fact that he was hit in the 
lower part of the back instead of the legs, where he intended to shoot him. 

A correct solution of this case depends, as we see it, to a large extent on a 
proper interpretation of the decision of the Supreme Court in the case of Brown 
v. Continental Casualty Company, 161 La. 229, 108 So. 464, 466; 45 A. L. R. 1521; 
although counsel for defendant company, in a very able brief, contends that it 
has no application. 

[1] The suit in that case was, as in this, on an insurance policy for $1,000 in- 
demnity for loss of life by accidental means. The policy in that case was on the 
life of Dr. Brown who died in consequence of inhaling too much chloroform, 
which he used to relieve headache and insomnia. The second defense in that case, 
which we find to be pertinent to the issue here presented, was that, although the 
death of the insured was unexpected, unintentional, and accidental, the means 
which caused the death was intentional and not accidental, the condition of the 
policy being not that the death itself should be accidental, but that it should be 
caused by accidental means to make the company liable for the indemnity. 

The introductory clause to the policy in the instant case says: 

“The insurance given by this policy is against loss of life (suicide or self 
destruction while either sane or insane not included) limb, limbs, sight or time re- 
sulting from a personal bodily injury which is effected solely and independently of 
all other causes by the happening of an external, violent and purely accidental 
event etc.” 


It provides further in paragraph 2 of part X, designated as miscellaneous pro- 
visions, as follows: 


“This policy does not cover any loss” upon certain conditions which are enum- 
erated in 4 exceptions of nonliability. In exception No. 3, which is the only one 
of the 4 enumerated exceptions pertinent to the issue here presented, and which 
refers to the loss the insured might suffer, we find the following proviso. 


“If the injury causing it results from the intentional act of the insured or of 
any other person etc.” 


This clause evidently refers to the loss of life, limb, limbs, and sight mention- 


ed in the introductory clause of the policy, and in the beginning of paragraph 2 
part X heretofore -referred to. 
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In the case of Brown v. Continental Casualty Company, supra, the court, in 
referring to the second defense therein presented, to which we have above refer- 
red, Says: 

“Appellant’s second defense, that, under a policy providing indemnity for loss 
of life “by accidental means,” the company is not liable for an accidental death, 
unless the means which caused the death was unintentional, seems to be sustained 
by very high authority in other states.” 

The court then proceeds to discuss some of the cases where that doctrine was 
maintained. It refers in particular to the case of Lehman v. Great Western As- 
sociation, 155 Iowa, 737, 133 N. W. 752, 754, 42 L. R. A. (N. S.) 562; in which 
it says it was maintained that it is“not sufficient that there be an accidental—that 
is, an unusual and unanticipated—result. The means must be accidental; that is, 
involuntary and unintended.” 

The court in the Brown Case would not accede to the doctrine that to entitle 
the beneficiary to recover in such a case, the means must be accidental, involun- 
tary, and unintended. In that case it appeared that Dr. Brown had by mistake 
taken an overdose of chloroform, which had caused his death. In referring to that 
fact, the court said: 

“The means or cause of his death was not that he intentionally inhaled chloro- 
form, which he had done many times before, but that he unintentionally inhaled 
too much chloroform.” 

In that statement of the court it is clearly pointed out that Brown intentionally 
or voluntarily inhaled the chloroform, but had unintentionally taken an overdose. 
It was the result ‘of the act which was unintentional or unexpected that constituted 
the accident. In that respect the court would not accept the ruling of the courts 
to which it made reference, where it had been held that the means must be acci- 
dental and that it was not sufficient when there was “an accidental, unusual and un- 
anticipated result.” 

In this case the means employed, that is, the firing of the gun, was intentional, 
but it is clearly shown that the purpose Legendre, the deputy sheriff, had in mind 
at the time, was merely to shoot the fugitives in the legs to stop them in their 
flight. He certainly did not intend to strike Brooks in the back, and to take his 
life. Though the shooting was intentional, the killing or the result was altogether 
unintentional and accidental, as was the case with Brown who had intentionally 
taken the chloroform, but had “unintentionally inhaled too much.” 

[2, 3] Counsel for defendant ays in his brief “that the loss here was the re- 
sult of the intentional act of a third party.” This defense of counsel is evidently 
grounded on paragraph 2 of part X, which says this policy does not cover any loss 
under the third enumerated exception, where we find this provision, above referred 
to: “If the injury causing it results from the intentional act of the insured or of 
any other person etc.” The taking of the chloroform by Dr. Brown was certainly 
an intentional act, but it was the result which was altogether unintentional and un- 
expected, and the death was therefore an accident according to the ruling in the 
Brown Case. If, in the case of Brown, the chloroform had been admtnistered by 
another physician or any other third party to relieve the headache, and had, from 
the effects of an overdose given by mistake resulted fatally, it seems to us quite 
evident, as his death would have likewise been unintentional and unexpected, the 
same principle would have been applied. In either case the act would have been 
intentional, but the result likewise unintentional, unanticipated, and accidental. 


Counsel for plaintiff has referred us to many decisions from other states, 
where the courts had occasion to construe a clause of nonliability 1n reference to 
insurance companies, wherein it was provided, as follows: “Where injury intention- 
ally inflicted on the insured by any person.” 


In the construction of a proviso of that character those courts have about uni- 
formly held that the company is not exempted from liability where the party 
shooting intended to shoot some one else, and by mistake shot the party injured 
or killed. Here it is unquestionably shown that Legendre intended to shoot holdup 
men, and by mistake shot the unfortunate Moses Brooks. 


Under the authorities cited by plaintiff’s counsel, it is held that an insurance 
company cannot claim immunity from liability under such a clause. On the other 
hand, counsel for defendant contends that the provisos in the policies passed upon 
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in the adjudications cited by counsel for plaintiff are not similar to the one enum- 
erated in exception 3 of the policy in this case. Here he contends it is the “ ‘in- 
tentional act’ vel non that is involved. In other words, not whether Brooks was 
the real robber, but whether Legendre intentionally inflicted an injury upon him, 
regardless of who he was.” In support of that contention he refers to many de- 
cisions from courts of other States. He refers particularly to the case of Fernan- 
do v. Continental Casualty Company, 169 Minn, 53, 210 N. W. 634, where the policy 
contains in exact words the proviso we have in the policy in this case, which re- 
fers to an injury where it results from the intentional act of the insured or of any 
other person. 

In that case, Boone, the insured, was killed by a woman with whom he had 
been on friendly terms. The suit for indemnity was brought by his beneficiary. 
During a quarrel Boone and the woman both started for a gun which was in a 
trunk. The woman got the gun and shot Boone. The court said whether she in- 
tended to kill was unimportant. Boone’s death, says the court, was the result of 
an “intentional act,’ and came within the exception of the policy. It is evident 
there that the shot was intentionally directed at Boone. Not so here, as it appears 
the shooting which constituted the “intentional act” was aimed at supposed rob- 
bers, and not at Moses Brooks. 

Another case, Continental Casualty Company v. Klinge, 82 Ind. App. 277, 144 
N. E. 246, where it appears that one Winniger, while in company with another, 
undertook to remove a tire from an automobile. On the approach of Wagner, an 
officer, the two fled, refusing to halt. Wagner shot and killed the insured. In 
answer to a question propounded to Wagner, he answered that he intended to hit 
him. The court held that the injury was the result of the intentional act of the 
officer, and that the company was protected by the exemption provided for in the 
exception. 

In that case it does not appear that the officer did not intend to kill and fired 
merely to stop the party, but that he had accidentally killed him, which is the 
case here, as appears from the uncontradicted testimony of Legendre hereinabove 
referred to. 

It may be that there is a substantial divergence of opinion between the courts 
on the proposition we have been, discussing as contended for by counsel for plain- 
tiff, or that there is no conflict in the adjudications where a proviso, similar to that 
at bar, exists, as claimed by counsel for defendant. The fact remains, however, 
that, under the decision of our court in the Brown Case, as we construe it, where 
the act is voluntary or intentional, but the result is unintentional, unexpected, or 
unanticipated, the insurance companv is liable under the terms of the policy. 

The criterion of responsibility is based, as we see it, on the unfntentional re- 
sult, and the intentional act, whether of the insured or of a third party, calls for 
no distinction in the application of the rule followed in that case. it is possible 
that we have fallen into an error in our appreciation of the meaning of the court 
in the Brown Case, and which has led us to the conclusions arrived at in this case. 
We think, however, that we have properly applied the doctrine therein announced 


to the facts herein presented which, as we see them, entitled plaintiff to a recovery 
as was held below. 


Judgment affirmed. 


Exuiott, J. (concurring). The decision of the issue involved in this case does 
not depend on the interpretation of any of our acts on the subject of accident 1n- 


surance. 1898, No. 105; 1906, No. 115; 1908, No. 172; 1910, No. 310; 1912, No. 
256; 1914, No. 287; or 1920, No. 17. 


The case of Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 
A. L. R. 1521, is pertinent; still there is some difference. In that case the insured 
intentionally took a dose of chloral and unintentionally took too much of it. 

In this case deputv sheriff Legendre intentionally aimed and fired at a man 
fleeing frgm him in the dark. As he intentionally shot the fleeing man, the result 
of the shooting may be also regarded as intentional, but, at the time he aimed and 
fired, he did not know who it was that was fleeing and did not know that it was 
Moses Brooks until he went up to where he had fallen. If he had known that it 
was Moses Brooks that was fleeing he would not have shot him. In this case the 
injury was unintentional, in so far as the act of shooting specifically applied to 
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Moses Brooks, because there was no particular intent directed at him and he. was 
not the known object of the shot. The policy is also a Louisiana contract, and our 
Civil Code, art. 1945 et seq. furnish rules for ascertaining the intent of the parties 
to it, as to matters not plain, and, in a doubtful provision, the interpretauon should 
be against the insurance company. Civil Code art. 1957. 

The entire policy is to be consulted where the intent is a matter of doubt. It 
commences with a provision for indemnity caused by accidental injury. It promises 
to pay Moses Brooks, or his beneficiary, on account of injury “resulting from bod- 
ily injury which is effected solely and independently of all other causes by the hap- 
pening of an external violent and purely accidental event to the extent hereinafter 
provided”; the nonliability proviso being: If the injury causing it results from the 
intentional act of the insured, or any other person, etc. 

It seems to me to be the reasonable understanding of the promrse that the in- 
sured is entitled to recover, where the injury was not specifically and particularly 
directed at him, because, if it was not, then he was not the intentional recipient 
of the act. 

The reasoning in the case cited by plaintiff General Accident, F. & L. Assur- 
ance Corp., Ltd., v. Laura Hymes, 77 Okl. 20, 185 P. 1085, 8 A. L. R. 318 and In- 
terstate Business Men’s Accident Ass’n v. Lester (C. C. A.) 257 F. 225, is in line 
with my views on the subject. 

The case Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 1361, 
32 L. Ed. 308, was based on a policy which, quoting from the decision, read, so far 
as pertinent: “Intentional injuries inflicted either by the insured or by some other 
person,” etc. 

The reasoning supports defendant’s contention, but not fully, because in that 
case it appeared that McConkey either committed suicide or was murdered, and the 
court considered it permissible to infer that he had been murdered, and that re- 
covery could not be allowed because the injury was specifically aimed at McCon- 
key, which is not the situation in this case. In this case, as already stated, there 
was absent a particular specific intent to injure Moses Brooks. 

For the foregoing reasons, I respectfully concur in the decree. 


COUPER v. METROPOLITAN LIFE INS. CO. No. 23. 
Supreme Court of Michigan. June 2, 1930. 
230 Northwestern Reporter 929. 


3. INSURANCE. 

Provision of policy limiting insured’s right to payment for disability to six 
months before proof held not waived by mistaken payment of excessive amount, as 
respects right to recover payment. 

Disability policy provided for benefit limited to six months prior to date of 
prooi of disability. By reason of error committed by insured’s employees, amount 
of liability was fixed as extending fourteen months, before payments were due, and 
amount thereof was paid to insured; on discovery of mistake, insurer demanded 
reimbursement, which was refused. Insured’s father claimed that insurer’s agent 
assented to excessive payment, but facts negatived any intention to waive provi- 
sion in policy, especially where excessive payments included payments for period 
prior to commencement to disability. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Error to Circuit Court, Washtenaw County; George W. Sample, Judge. 

Action by Edward M. Couper against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Reversed and remanded, with directions to enter judgment for defendant. 


_ Argued before Wiest, C. J., and Butzel, Clark, McDonald, Potter; Sharpe; 
North, and Fead, JJ. 


Campbell, Bulkley & Ledyard, of Detroit (William B. Cudlip, of Detroit, of 
counsel), for appellant. 

Frank B. De Vine, of Ann Arbor, for appellee. 

SHarPe, J. On January 22, 1924, the defendant insured-the life of plaintiff in 
the sum of $5,000. Attached to the policy was a supplementary contract providing 
for the payment of $50 per month in case of the total and permanent disability 
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of the insured, payable, however, for not more than six months prior to the date 
of required proof of disability. 

Plaintiff, a student at the University of Michigan, left on December 15, 1925, 
and went to North Carolina for his health. He was then ill. While there, he 
talked with a man whom he met, who had a similar policy, and wrote his father 
about it. The father took the matter up with Forest B. Pettibone, defendant’s 
agent at Ann Arbor, and proof of pla-ntiff’s disability was furnished the defend- 
ant on February 2, 1927. Defendant's liability for benefits at that time was limited 
to six months prior thereto. It, however, paid for one month in advance of the 
six, and plaintiff was thus entitled to $350. 

It clearly appears, and does not seem to be disputed, that, by reason of an 
error commited by one of defendant’s employees, the amount of liability was fixed 
as extending from June 8, 1925, instead of August 2, 1926, and a check was made 
on February 8, 1927, and sent from its home office in New York to defendant's 
manager at Jackson, Mich., for $1,050, and delivered to, and cashed by; plaintiff. 
On March 8, 1927, another payment of $50 was made to plaintiff. On March 29, 
1927, defendant discovered the mistake which had been made, and wrote plaintiff 
a fuil explanation of it, and requested that it be reimbursed in the amount of $700. 
This was not done. The defendant then made no further payments for fourteen 
months. It continued them in June, 1928, and afterwards until advised by plain- 
tiff of his recovery on August 29th of that year. 

On January 11, 1929, plaintiff brought this action to recover the $700. He had 
verdict and judgment therefor. Defendant brings error. 

Conceding the overpayment on the proofs submitted, the plaintiff contends— 
“that by the payment of February 8th, 1927, the defendant waived that provision 
of the insurance contract relative to the limitation of liability to six months preced- 
ing date of notice of disability.” 

If there was no such waiver as a matter of law, the defendant was entitled to 
a directed verdict as requested. 

The check for $1,050 was sent by the manager at Jackson to Mr. Pettibone, 
and delivered by him to plaintiff’s father. The father testified that, when he first 
talked with Pettibone about making claim, the illness of the plaintiff prior to the 
six-month limitation was spoken of, and that Pettibone said, “That clause on there 
is to protect them against fraud,” and that, “He said at the time [ got the blanks 
it was a clear case and in ten days he would be down with a check for $1,050.00.” 
Mr. Pettibone did not recall the conversation last stated, but it 1s apparent that no 
such statement could have been made. As before stated, the $1,050 payment cov- 
ered disability from June 8, 1925. In the proof submitted by plaintiff, verified on 
January 24, 1927, he stated in answer to the question: “Give the date of injury or 
beginning of illness causing present condition,” “Nov. 20, 1925,” and in answer to 
another question as to the date he quit work he said, “Dec. 16, 1925,” and that 
the reason therefor was his “Present illness.” Surely Mr. Pettibone could not 
have assured the father that the company would be likely to pay disability before 
the date of his illness, November 20, 1925, and yet the $1,050 included disability 
from June 8th of that year. 

The father further testified that at the time Pettibone delivered the check to 
him he said, “ “That is more than I expected, but’ he says, ‘well, it is made out to 
you and it is yours. All you have got to do is endorse it and get the money. 
They are more liberal than I thought they would be.’” He further testified that, 
when he received the letter from the defendant requesting reimbursement of the 
$700, he took it to Mr. Pettibone, who read it and said, “You let me take that 
letter. It is all wrong.” “Mr. Pettibone took the letter and kept it, I should judge, 
somewhere about a year before he returned it to me. The matter was turned en- 
tirely over to him and he was going to correspond with the company, and his 
statement to me at the time he took the letter was that he thought that the claim 
was all wrong. That he would take it up with them.” 

On cross-examination he said that Pettibone—“told me that the company 
wouldn’t insist on the provision when there was a clear proof of disability, and 
that the company was too big in this kind of a case not to pay.” 


Mr. Pettibone’s testimony, so far as it may tend to support the claim of waiv- 
er, was as follows: 
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“Previous to the delivery of the $1,05000 check by me to Mr. Couper, all 
other proof in this case had gone through my hands showing when the disability 
commenced and the whole thing, and when I delivered the check I had full knowl- 
edge that the claim papers had gone to their destination, and full knowledge of 
the things that were contained in them. 

“Q. And you delivered the check with that understanding? A. (No answer.) 

“(. Just answer? A. Yes, sir.” 

[1] It is well-settled law that a payment, although voluntarily made, if made 
under a mistake of a material fact, may be recovered, even if the mistake be due 
to a lack of investigation. Lane v. Pere Marquette Boom Co., 62 Mich. 63, 28 N. 
W. 786; Pingree v. Mutual Gas Co., 107 Mich. 156, 65 N. W. 6; Truax v. Bliss, 
139 Mich. 153, 102 N. W. 635. 

But plaintiff insists that the acts and conduct of the defendant, through its 
agent, Mr. Pettibone, constituted in law a waiver of the provision in the policy 
limiting plaintiff’s right to payment for disability to six months prior to the date 
of the receipt of the required proof thereof. 

(2] “A waiver is the intentional relinquishment of a known right.” 27 R. C. 
L. p. 904. 

It implies an election to forego some known advantage which might have been 
insisted upon (Warren v. Crane, 50 Mich. 300, 15 N. W. 465), which induced a 
belief of an “intention and purpose to waive.” Bailey v. Jones, 243 Mich. 159, 219 
N. W. 629, 630. 

[3] If we assume that what was said and done by Pettibone was the word 
and act of the defendant, which defendant disputes, and which we do not find it 
necessary to decide, the undisputed facts clearly negative any intention to waive. 
The $1,050 check included payments to plaintiff for disability trom June 8, 1925, 
to November 20th of that year; the latter being the date when plaintiff became dis- 
abled, as stated by him in his verified proof. It thus included about $200 which 
plaintiff was not entitled to, even if the defendant was willing to wafve the six- 
month provision and pay him from the date when his disability arose. Clearly Mr. 
Pettibone did not understand that the defendant was making the plaintiff a present 
of this amount. This fact of itself so clearly negatives any intent on his part or 
that of his company to waive the right to limit the payment to the six-month per- 
iod that further discussion seems unnecessary. 

The judgment is reversed and set aside, with costs, and the cause remanded, 
with directions to enter a judgment for the defendant. 


McFARLAND v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court of Tennessee. April 5, 1930. 
26 Southwestern Reporter (2d) 159. 
INSURANCE—INJURY FROM EFFECT OF GONNOCOCCI GERMS IN- 

VADING INSURED’S EYES WITHOUT HIS KNOWLEDGE AUTH- 

ORIZED RECOVERY UNDER POLICY INSURING AGAINST “ACCI- 

DENTAL INJURY.” 

In suit to recover benefits for injury to eyes affected by gonnococci germs 
under accident policy insuring against disability from bodily injury through exter- 
nal, violent, and accidental means, evidence that insured did not know exact time 
and place when germs entered his eyes, and was not aware of their presence until 
inflammation set in, that germs entered insured’s eyes without knowledge or con- 
sent, and that insured was not, at time inflammation set in, nor ever during his 
life, afflicted with gonorrhea, and did not before inflammation knowingly have 
germs on his body, held sufficient to authorize recovery ‘or “accidental injury” 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Chancery Court, Davidson County; James B. Newman, Chancel- 
or. 

Suit by William Lewis McFarland against the Massachusetts Bonding & In- 
surance Company. Judgment for complainant, and defendant appeals. 

Affirmed. 

Walter Stokes, of Nashville, for complainant. 

McGugin & Evans, of Nashville, for defendant. 
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Coox, J. The bill was filed to recover benefits under a policy insuring “against 
disability resulting directly, and independently of all other causes, from bodily in- 
jury sustained through external, violent and accidental means.” Complainant's 
right to recover upon the facts shown in the bill is declared in the opinion and 
judgment of the court reversing the chancellor and remanding the cause for fur- 
ther proceedings, as shown in McFarland v. Massachusetts Bonding & Insurance 
Company, 157 Tenn. 254, 8 S. W. (2d) 369, 370. After remand, the cause was 
heard upon agreed facts that include and cover all the statements of the bill, and 
the chancellor awarded benefits for ten weeks’ disability. 

The company insists that the chancellor erred because there are no facts ad- 
mitted or stipulated to sustain his finding. 

_ It is stipulated: On May 3, 1926, complainant’s eyes became inflamed, causing 
pain. Thereupon he went to an oculist, and found that gonnococci germs were in 
his eyes, but the exact time and place where those germs entered complainant's eyes 
he does not know. These germs are not visible to the human eye, and their entry 
and presence was not known to complainant until said inflammation set in. They 
entered his eyes without his knowledge or consent. He was not, at the time said 
inflammation set in, nor was he ever in his life afflicted with gonorrhea, or did he 
ever before inflammation knowingly have the germs thereof in his body. It is fur- 
ther stipulated said germs could be injected into the eye by rubbing with the finger 
or hand or infected cloth. 

It is said the unexplained existence of the germs in complainant’s eyes does 
not sustain the chancellor’s conclusion that the injury resulted through external, 
violent, and accidental means. The stipulation excludes the theory of conscience, 
voluntary communication of the germs to the eyes by any act of complainant. The 
defendant so admits, but says the means, and not the injury, is contemplated by the 
provisions of the policy, and, if the object is communicated by the insured, though 
done innocently, the result could not be an accident. Proceeding further, it is said 
on behalf of defendant: 

“The differentiation is whether the results are produced by a voluntary act ex- 
ecuted as intended but resulting in unknown, unforeseen, unexpected and unantici- 
pated consequences, which is not an accidental means within the terms of such 
policy, or the very means producing the results are themselves accidental. To il- 
lustrate, if the eye was rubbed with the finger, hand or a cloth infected with the 
germ but unknown to the assured, his injuries are due to a voluntary act executed 
as intended. If on the street the wind blew the germ into his eye so that it be- 
came impacted and imbedded, the very means of getting the germ into his eyes 
was accidental. Under the authorities in the former instance the injury is not 
accidental, in the latter it is.” 

The mind reluctantly yields to the conclusion that germs—pathogenic bacteria 
—are auto-projectiles capable of external acts of violence producing, not disease, 
but accidental injury. However, the conclusion seems to be well supported by the 
authorities cited in the published opinion, and that proposition, coupled with the 
one presented through appellant’s assignments of error, present the dilemma: 


If it is in an accident when the germ comes from space and strikes the victim, 
what is it when the germ crawls from the hand or object in the hand and digs in? 


Counsel for appellant says the result last referred to would not be an accident 
within the terms of the policy. We think the opinion upon remand is determina- 
tive. It was said: “* * * The authorities appear to sustain a recovery under the 
standard clause under consideration in cases of infection similar to this, where the 
means—that is the infection— was accidental, as distinguished from being merely 
the unexpected result of voluntary or intentional acts of the insured. * * * 


“Moreover, it is not proof of the exact time and place which is essential to 
the right of recovery, if while the policy was in force; it is requisite only that 
such circumstances be shown as will convince of the fact that the injury took place 
and accidentally. This proof may be by way of reasonable deduction from estab- 
lished results. When the injury is established and shown to have been through 
external and violent means, and it appears that it was not intentionaily inflected, 
the requirements of the contract of the policy are sufficiently met, unless it appears 
that it was the natural result of some voluntary act of the insured.” 
It was stipulated that the infection was not consciously voluntarily communi- 
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cated by complainant to his eyes, and that it was not an offspring of a previous 
infection; that complainant was never before inflicted with gonnococci germs. This 
and other stipulations brings the facts within the rule declared by the opinion. 
Taking it altogether, it was held upon former review that the policy insuring 
against accidental injury covers injury resulting from the effect of gonnococci 
germs that invaded complainant’s eyes without his knowledge. 
Affirmed. 
HANSEN v. CONTINENTAL CASUALTY CO. No. 22240. 
Supreme Court of Washington. May 13, 1930. 
287 Pacific Reporter 894. 
1. INSURANCE. 


Conduct of insured’s agent in procuring predating of accident policy to cover 
date of accident unknown to insurer voided policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE. 

Under application, accident policy held not to cover accident occurring be- 
tween date of application to which policy was predated and issuance of policy; 
accident being unknown to insurer. 

The application provided that the insurance was not to become effective until 
the application was accepted by the insurer and the policy issued. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

3. INSURANCE. 

Change in condition material to risk which occurred between opening of nego- 
tiations for insurance and issuance of policy must be disclosed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

4. INSURANCE. 

Burden was on insured to establish that insurer predated policy to cover date 
of accident with knowledge of accident. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. 

Evidence held insufficient to establish that insurer had notice of accident cev- 
ered by predated policy until after policy had been issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Department 1. 

Appeal from Superior Court King County; Malcolm Douglas, Judge. 

Action by Roy S. Hansen against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Poe, Falknor, Falknor & Emory, of Seattle, for appellant. 

John J. Sullivan and Thos. E. Geraghty, both of Seattle, for respondent. 

MitcHELL, C. J. This action was instituted by Roy S. Hansen against the 
Continental Casualty Company, a corporation, to recover benefits under a policy of 
accident insurance. In the trial of the case, at the close of the testimony on be- 
half of the plaintiff, and again at the close of all of the testimony, the defendant 
challenged the sufficiency of the evidence to warrant a verdict in favor of the 
plaintiff, both of which challenges were denied. The jury returned a verdict for 
the plaintiff, whereupon the defendant interposed a motion for judgment notwith- 
standing the verdict. This motion was denied, and the defendant has appealed 
from a judgment on the verdict. There was no motion for a new trial. 


The only question presented on the appeal is the sufficiency of the evidence to 
justify the verdict and judgment. 


The transaction out of which the action arose occurred in Seattle. Guernsey- 
Newton Company, a corporation, of Seattle, at that time was general agent in this 
state for the appellant, and as such agent executed and delivered the policy in 
question. The application of the respondent for the insurance was obtained by 
T. J. McNally, of Seattle, who was neither a licenced or statutory agent or solici- 
tor for the appellant or its general agent, Guernsey-Newton Company. He was 
under no obligation to do any work for them or either of them. It appears that, 
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acting independently as a broker, he procured applications, including the present 
one, for different kinds of insurance in considerable number, a good many of 
which were turned over to Guernsey-Newton Company as agent of the appellant. 
The written application in this case, which was made and signed by the respon- 
dent on September 9, 1927, contains the following questions and answers: 


“17. Are you now suffering from or have you ever had tuberculosis, paralysis, 
rheumatism, hernia, appendicitis, syphilis, internal ulcers, gall stones; epilepsy; 
or any chronic or periodic mental or physical ailment or disease, or are you now 
crippled or maimed, or have you any defect in hearing, vision, mind or body? 
\. No. 


“18. Have you during the past five years had any medical or surgical advice 
or treatment? A. None.” 


‘20. Do vou ari and agree to each of the iollowing statements lettered 
(a), (b) and (c)? (a) That the falsity of any answer in this application for a 
policy shall bar ie right to recovery thereunder, if such answer is made with in- 
tent to deceive or materially affects either the acceptance of the risk or the hazard 
assumed by the company; (b) that this proposed insurance shall not take effect 
until this application has been accepted by the company and the policy issued; 


(c) that you will pay for this policy an annual premium of $140.00 as follows: 
Annually on September 9th. A. Yes.” 


On that day respondent paid part of the premium to McNally. On the next 
day, Saturday September 10, the respondent was seriously injured in an automo- 
bile accident, for which he promptly received the services of a physician, and on 
Monday September 12 the written application for the insurance was delivered by 
MeNally’s clerk to Guernsey-Newton Company, who, without any notice that Han- 
sen had already been injured, signed and delivered the policy to McNally for 
Hansen and charged the premium to McNally. Hansen’s application for the in- 
surance was attached to and made a part of the policy when it was issued. In 
procuring the execution of the policy on September 12, it appears that, without 
giving any reason therefor McNally, through his clerk, requested that the policy 
be dated back so as to run one year from noon, September 9, which the general 
agent executing the policy says was done, upon this special request, as a matter 
of courtesy, a thing sometimes done for brokers on their special request where the 
broker takes an application on Friday or Saturday and is unable to deliver it into 
the hands of the agent for the policy before the following Monday morning. On 
Monday, when McNally got the policy, he knew that Hansen had been injured 
m Saturday. ‘the agent, Guernsey-Newton Company, was not aware that Hansen 
had been injured. Afterwards, upon learning that Hansen had been accidentally 
injured before the policy was issued, the appellant declared it would not be bound 
by the policy to pay for the injuries that occurred on September 10, and charged 
off its books the premium account for this policy against McNally, and this suit 
resulted. 

{1, 2] Appellant’s contention, which we think must be sustained, is that re- 
spondent’s agent McNally, in procuring the predating of this policy so that on its 
face it covered a date on which an accident had already occurred, known to re- 
spondent’s saa: but entirely unknown to the appellant and its agent, was guilty 
of conduct that oided the policy as to any liability for such injuries. 


The rule applicable generally to the relation of the application for insurance 
and a policy issued thereon is well stated in Olson v. American Central Life Ins. 
Co., 172 Minn. 511, 216 N. W. 225, 227, as follows: “That the assent of both par- 
ties to the same set of terms is necessary to create a contract is axiomatic. An 
offer never becomes a contract until accepted. Where an application provides that 
the insurance shall not take effect until the approval of the applicatron by the in- 
surer, no contract of insurance exists prior to such approval, although the appli- 
cation also provides that the policy shall bear the same date as the application and 
that the time covered by the premium shall be measured from that date. Stcinle 

New York Life Ins. Co. (C. C. A.) 81 F. 489; Mohrstadt v. Mutual Life Ins. 
Co. (C. C. A.) 115 F. 81; Rushing v. Manhattan Life Ins. Co. (C. C. A.) 224 F. 
74; Bradley v. New York Life Ins. Co. (C. C. A.) 275 F. 657; Cooksey v. Mutual 
Life Ins. Co., 73 Ark. 117, 83 S. W. 317, 108 Am. St. Rep. 26; Wheelock v. Clark, 
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21 Wyo. 300, 131 P. 35, Ann Cas. 1916A, 956; Long v. New York Life Ins. Co., 
106 Wash. 458, 180 P. 479.” 

In Downs v. Georgia Casualty Co. (D. C.) 271 F. 310, it was held (quoting 
from the syllabus): “The indorsement, by an agent on a policy insuring against 
liability on account of injuries caused by an automobile, of its transfer to a dif- 
ferent car, and the dating of the transfer back to a prior date, at request of the 
owner, held not to impose liability on the insurer for an injury caused by such sub- 
stituted car previous to the actual transfer and not then known to either the com- 
pany or its agent.” 

In the case of Cecil v. Kentucky Livestuck Insurance Co., 165 Ky. 211, 176 5S. 
W. 986, 987, application had been made by Cecil for insurance against loss by 
death of a horse he owned. The application for the insurance was made on March 
26, 1913, and was accepted and the policy issued at the home office on March 29, 
1913, but dated back to March 26, 1913, the date of the application. The policy 
was forwarded to Cecil, who received it and paid one year’s premium on it on 
April 1, 1913. The horse died on March 27, 1914, one year and one day after the 
commencement of the term of insurance as expressed upon the face of the policy, 
but lacking four days of being one year according to the terms of the application 
for the policy and the date of payment of the premium. Cecil recovered on the 
policy. Among other things, the court said: “* * * Since Cecil pafd for insur- 
ance for a year, which according to the application was not to begin until the 
premium was paid, there would have been no liability under the policy until it 
was delivered and the premium was paid, and consequently the year did not begin 
to run until April 1, 1913. Mutual Life Insurance Co. v. Lucas, 79 S. W. 279, 
25 Ky. Law Rep. 2052, and the cases there cited.”’ 

To the same effect was the life insurance case of Stinchcombe v. New York 
Life Ins. Co., 46 Or. 316, 80 P. 213. 

[3] The rule that there is no liability on a policy, upon an application of the 
kind in the present case, for an injury occurring between the date of the applica- 
tion to which the policy was predated and the date on which the policy was actu- 
ally issued, where such injuries were unknown to the insurer at the time of issu- 
ing and delivering the policy, goes hand in hand with another well-settled rule that 
changes in condition material to the risk which occur between the opening of nego- 
tiations for insurance and the issuance of the policy must be disclosed, as an ele- 
mentarv spirit of fair dealing. Stipcich v. Metropolitan Life Ins. Co. (D. C.) 8 
F. (2d) 285, and Id., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895, and cases there 
cited, although that case was finally decided against the insurance company upon 
the question of the authority of an agent to receive disclosures of; a changed con- 
dition of the health of the applicant, so as to bind the insurance company. 

The general rule requiring such disclosures to be made prior to the issuance of 
the policy will not be confused, of course, with that class of cases of which Starr 
v. Mutual Life Ins. Co., 41 Wash. 228, 83 P. 116, is typical in which case the re- 
ceipt of the agent for the premium paid at the time of receiving the application 
was what is known as a “binding receipt,” making the insurance effective from the 
date of the receipt. 

Referring to the case of New York Life Ins. Co. v. Moats (C. C. A.) 207 
F. 481, respondent contends that, under a policy dated back to the date of the ap- 
plication, the insurance is effective from that date even though the application pro- 
vide that it shall not become effective until the policy has been issued, because once 
the policy is issued it relates back to and takes effect from the date of the appli- 
cation. Counsel, we think, do not take notice of the precise situation in that case. 
In it the insured made application to the insurance company on March 16, 1911, 
for two policies of insurance. “In and by the applications it was provided that the 
insurance thereby applied for should not take effect unless the first premium was 
paid, and the policies delivered to and received by the applicant during his life- 
time, and that, unless otherwise agreed in writing, the policies should then relate 
back to and take effect as of the date of the applications.” The first premium was 
paid on the two policies on the date of the applications. The policies were execut- 
ed March 25, 1911, and delivered to the insured on April 6, 1911; receipt of the 
first premium being admitted in the policy. The policies also provided “that after 
their delivery to the insured, they should take effect as of the 16th day of March, 
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1911, that being the date of the applications made by the insured, and the date 
of the ‘payment of the first premium on each policy.” Very different from the 
case at bar, wherein the application simply provides that the “proposed insurance 
shall not become effective until this application has been accepted by the company 
and the policy issued.” Nothing whatever said about its then relating back. 

The case of Mutual Ben. Life Insurance Co. v. Higginbotham, 95 U. S. 380, 
384, 24 L. Ed. 499, is to the same general effect. It was a case of the renewal of 
a liie insurance policy after it had lapsed for failure to pay an annual premium. 
The pertinent portion of that case, so far as it is to be considered in the present 
case, is this: “The facts referred to, we think, show that, although actually com- 
pleted on the 14th of October, the jury would have been warranted in finding that 
the contract was understood and intended bv the parties to take effect by relation 
as of the first of that month.” 

(pon that question in this case there is no testimony as to wnen the respond- 
ent intended the insurance to take effect except the statement in his application 
“not to take effect until this application is accepted by the company and the policy 
issued.” There was no other meeting of the minds of the parties. 

The case of Gordon y. U. S. Casualty Co. (Tenn. Ch. App.) 54 S. W. 98, 105, 
seems to be relied on confidently by the respondent. That case involved a policy 
of accident insurance dated back to the date of the application, upon which recov- 
ery was sought and had for injuries occurring after the date of the application 
but before the policy was actually issued. That case is readily distinguishable 
from the present one in essential parts, in our opinion. The opinion in that case 
is long and somewhat involved, and there may be found in it some excerpts that 
lend support to respondent’s contention in the present case. The application .for 
insurance was made on March 1, 1898, and the policy was issued March 18, 1898, 
two days after the accident occurred. Finally stating the case, the court said: 
“To restate in brief the facts as we find them, they are: That Dr. Duncan was the 
general agent of the defendant company at Chattanooga. That he had authorized 
IVhite to take and receive applications for him. White had an arrangement by 
which he (IVhite) was to be responsible for the premiums on such applications. 
That Dr. Duncan had agreed to pay White a commission on the premiums re- 
ceived, and did pay a commission on this policy. That when the application was 
filed, and left with White to be handed to Dr. Duncan, it was stated that the in- 
surance would date from noon on that day, the 1st of March, 1898. That the ap- 
plication was received by Dr. Duncan himself on that day from Mr. White, and 
was forwarded, and on the application there was an indorsement thar the premium 
was paid.” (Italics ours.) 

\s noticed, there was an understanding in that case between the insured and 
an agent of the company at the time the application was given that the insurance 
should take effect from that date. 

The case of El Dia Ins. Co. v. Sinclair (C. C. A.) 228 F. 833, relied on by 
the respondent, is not in point. It was a fire insurance case; the fire having oc- 
curred on April 29, 1913. In the answer of the insurance company to the com- 
plaint on the policy, the insurance company admitted “that a contract of insurance 
was entered into on April 28, 1913,” and that a policy was to be issued therefor. 
The evidence showed that the policy was issued and dated May 10, 1913, and an- 
tedated, showing that the term commenced April 28, according to the admitted con- 
tract. The opinion still further shows that ‘on July 7, 1913, long after the de- 
fendant had notice of the fire, it accepted and retained the premium, amounting 
to $405.” 

Contrary to the views above expressed as to the law which we think applicable 
to the present case, the trial court denied the motion for judgment .notwithstand- 
ing the verdict, on the theory that under the facts in this case the appellant was 
liable on the contract of insurance from the date expressed in the policy, though 
it was not actually issued until after the accident occurred, and that “no disclos- 
ure to the insurance company of the changed conditions” was necessary. 

The respondent, however, seeks to justify the judgment on the theory that the 
insurance company did have notice of the injuries prior to the issuance and deliv- 
ery of the policy. In this respect, the only circumstance or suggestion of proof 
was as follows: Mr. Sornberger, who was treasurer of Guernsey. Newton Com- 
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pany, together with his wife, visited Mr. and Mrs. McNally on Sunday evening, 
September 11, during which visit a woman, claimed by Mr. and Mrs. McNally to 
be the wife of the respondent, Hansen, called and in a separate room told Mr. 
McNally of the injuries to her husband the day before. Sornberger did not know 
the woman, and had never heard of her or her husband. She and Mr. and Mrs. 
McNally testified Mrs. Hansen was at that time introduced to Mr. and Mrs. Sorn- 
berger. This was denied by Mr. and Mrs. Sornberger. There is no claim that 
the accident in question was referred to while Mr. Sornberger and Mrs. Hansen 
were present on that occasion, but, in speaking of the visit of Mrs. Hansen and 
the information Mr. McNally claims to have received from her of the accident, 
respondent’s counsel asked Mr. McNally if he informed Sornberger that evening 
of the accident. His answer was: “As my memory serves me I am quite certain 
that I did.” On cross-examination, he testified as follows: 

“Q. A minute ago Mr. Sullivan asked you this question, he saea did you tell 
Mr. Sornberger of this accident and you said ‘If my memory serves me correctly 
I believe that I did’? A. Yes, sir. 

“Q. Now did you or not? Are you certain of it? A. I would not be positive, 
but I am quite certain that the surroundings were such that I told Mr. Sornberger 
that the woman—having been an accident or this accident. I can’t come right out 
and actually remember what I had said to the man, but I am qutte certain that I 
informed him. 

“Q. You couldn’t say positively that you did? A. No, sir, I couldn’t say that 
positively as to that particular afternoon.” 

[4-6] The question of the disclosure of this accident was, as we have already 
seen, of vital importance in this case. It was necessary, therefore, for the respond- 
ent to establish it by a fair preponderance of the evidence. Surely some one on 
behalf of the respondent should have known and testified*with some degree of cer- 
tainty and positiveness on this important subject. This witness frankly admitted 
he could not. No other witness in any way referred to the subject. We have 
adopted the fair and reasonable rule of requiring substantial evidence, not merely 
a scintilla of evidence, to satisfy the requirement of a preponderance of the evi- 
dence. And while, under a motion for judgment notwithstanding the verdict, all 
evidence and fair inferences from the evidence must be considered in the light 
most favorable to the party against whom the motion is directed, we are never- 
theless satisfied that there is no substantial evidence in this case to show that any 
authorized agent of the appellant had any notice of the accident in question until 
after the policy had been issued. Mr. Sornberger, probably the first one to learn 
of it, testified he did not hear of it until several days after the policy was issued. 
The case in this respect falls within the rule announced in the very recent case of 
Dunsmoor. v. North Coast Transportation Co. (Wash.) 281 P. 995, 996, as fol- 
lows: “It was incumbent upon the appellant, in order to recover against the re- 
spondent, to show that its driver was guilty of negligence. This she must show 
by substantial evidence—a scintilla of evidence will not do—and in our opinion the 
evidence here is not of that substantial character on which a jury is permitted 
to found a verdict.” 

Judgment reversed, and the cause remanded, with instructions to enter judg- 
ment in favor of the appellant notwithstanding the verdict of the jury. 

Millard, Parker, Tolman, and Beals, JJ., concur. 


KLEIN v. GREAT NORTHERN LIFE INS. CO. 
Supreme Court of Appeals of West Virginia. April 15, 1930 
152 Southeastern Reporter 859. 

l. INSURANCE—HEALTH AND ACCIDENT POLICY—TOTAL DISABIL- 
ITY—EVIDENCE— GENERAL AVERMENTS—REQUEST FOR PAR- 
TICULAR STATEMENT. 

Evidence of total disability, whether confined or nonconfined, was admissible 
under general averments of total disability, without request for more particular 
statement (Code, C. 125, § 62). 

Syllabus by the Court. 

In an action on a health and accident policy, which, inter alia, provides for one 

rate of indemnity for house confinement and another for nonhouse confinement in 
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cases of continuous total disability from performing usual occupational duties, evi- 
dence of such total disability, whether confined or nonconfined, is admissible under 
a general averment of total disability in a declaration, substantially in form pres- 
cribed by statute, with policy attached, in the absence of a timely application for a 
more particular statement of plaintiff’s claim. 

(For other cases, see Insurance, Dec. Dig. § 645 [3].) 

Error to Circuit Court, Wyoming County. 

Action by D. M. Klein against the Great Northern Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 
Affirmed. 
E. W. Worrell, of Pineville, for plaintiff in error. 
J. Albert Toler, of Mullens, for defendant in error. 


Woops, J. Action for benefits claimed to be due under a health and accident 
policy, which, inter alia, provides for indemnity for continuous total disability, due 
to certain bodily diseases, preventing insured from performing any and every kind 
of duty pertaining to his occupation, and graduates the indemnity into two classes, 
namely, house and nonhouse confinement; the former being at the rate of $200 and 
the latter $80 per month. The jurv returned a verdict in favor of plaintiff for 
the sum of $516.88, representing thirty-two days’ house, and one hundred thirty 


nonhouse, confinement. From a judgment entered thereon, defendant prosecutes 
this writ. 


The declaration (statutory form) alleges in substance that aefendant owes 
plaintiff $2,500 for loss in respect to the subject-matter covered by attached insur- 
ance policy “caused by the total disability of the plaintiff,” from and including the 
whole of the month of April, 1928, to and including the whole of the month of 
April, 1929, due to a disorder and disease of his stomach and other digestive or- 
gans, but which disease was not one, of the diseases excepted from the operation 
of said policy, and during all of which time the plaintiff was continuously wholly 
disabled and prevented, solely by said bodily disease, from performing any and 
every kind of duty pertaining to his occupation. 

[1] Defendant contends that the general averment of total disability is not 
sufficient to permit the introduction of evidence of disability during confinement as 
well as out of confinement, and that the court erred in overruling its motion +o 
strike plaintiff’s evidence for that reason and direct a verdict. The averment in 
the declaration when read in connection with the policy was sufficient to give de- 
fendant notice of the nature of plaintiff’s claim. Tucker v. Insurance Co., 58 W. 
Va. 30, 51 S. E. 86. Under such circumstances the defendant cannot complain, 
because it was its duty to ask for a more particular statement if it desired further 
information. Section 62, c..125, Code. 


[2] Defendant also complains of the court's refusal to instruct the jury to 
the effect that if they believed from the evidence that plaintiff and defendant did, 
on the’ 21st day of June, 1928, compromise and adjust all matters in difference, 
whether past, present, or future, for all claims arising under and by reason of the 
policy sued on they should find for defendant. Defendant was permitted, over ob- 
jection, to file two special pleas based on a receipt, under seal, printed on the 
back of defendant’s check to plaintiff, bearing date June 21, 1928, for $220. The 
receipt purported to accept the aforesaid amount in full satisfaction of all claims 
“for or on account of all disabilities sustained, beginning March 9, 1928, and for 
any past, present or future loss or disability on account of illness, disease or in- 
jury sustained or received up to this date.” Plaintiff introduced evidence to the 
effect that he, as well as the claim agent, understood it to be a settlement up to 
date of the check, and that any continuance of his illness would thereafter be ad- 
justed and paid. The correspondence of the defendant company after that date 
supports such a construction. No evidence whatever was offered on the part of 
the defendant to show the circumstances leading up to the so-called settlement, in- 
troduced on cross-examination of plaintiff and over his objection. The evidence 
clearly preponderates in favor of plaintiff's contention that the parues litigant did 
not on the 21st day of June, 1928, “compromise and adjust all matters in differ- 
ence,” as set forth in said instruction. We are therefore of opinion that the de- 
fendant, under the case made, was not prejudiced by the refusal of the instruction. 
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The evidenc: was sufficient to support the verdict. The judgment of the low- 
r court must therefore be affirmed. 
Affirmed. 


NATIONAL UNION FIRE INS. CO. v. GRIFFITH. 6 Div. 577. 
Supreme Court of Alabama. April 1/, 1930. 
127 Southern Reporter 812. 
1. INSURANCE—CERTIFICATE—ISSUANCE—ADMISSIBILITY IN AC- 

TION THEREON. 

Certificate issued to insured evidencing contract of automobile theft insurance 
became policy under statute, admissible in evidence in action thereon (Code 1923, 
§ 8371). 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 

3. INSURANCE—THEFT POLICY—SALE OF AUTOMOBILE—RECOV- 

ERY ON POLICY. 

Refusing instruction for insurer in suit on automobile theft policy held error 
under evidence showing sale of automobile by insured. 

The evidence disclosed that for five or six months before loss of automobile 
it had been in use and keeping of another, who during that time had paid install- 
ments due on purchase-money, and that such party had car at time it was stolen. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


\ppeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

\ction on a policy of automobile theft insurance by H. B. Griffith against the 
National Union Fire Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. Transferred from Court of Appeals. 

Reversed and remanded. 

The following charge was refused to defendant: 

“3. The court charges you, gentlemen of the jury, that if you are reasonably 
satistied from all of the evidence in this case that before the loss the plaintiff sold 
the automobile to D. M. Hughes then your verdict should be for the defendant.” 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Ewing, Trawick & Clark, of Birmingham, for appellee. 

Sayre, J. Action by appellee against appellant on a policy of insurance where- 
by appellant insured one Ford automobile against loss by theft. 

{1] The first assignments of error argued by appellant’s brief raise the ques- 
tion whether the court erred in admitting over defendant's objection the certificate 
or policy of insurance set out on pages 22 and 23 of the transcript. This “certifi- 
cate” referred to “Open policy No. 400.” The certificate contafned the recital 
that “in consideration of and subject to all the stipulations and conditions con- 
tained in Open Policy numbered as above,” etc. Plaintiff testified that nothing 
other than the certificate had been issued to him. Defendant’s objection, on the 
ground that the plaintiff ought not to be permitted to introduce a part only of the 
contract of insurance, was overruled. The trial court appears to have taken the ° 
view that section 8371 of the Code operated to make the certificate the exclusive 
evidence of the contract between the parties, and hence that plaintiff was not under 
duty to introduce the policy, meaning the policy referred to in the certificate—as 
part ef the contract—that the certificate was in law and fact the policy. We can- 
not say the court erred in this ruling. The statute seems to intend that the “pol- 
icy issued” shall be the sole memorial of the contract of insurance. ‘The fact that 
the evidence of contract issued to plaintiff was called a certificate makes no dif- 
ference. By virtue ‘of the statute, according to which, indisputably, the parties 
entered into the contract, the certificate became the policy of insurance. 

Appellant relies upon Alabama & Tennessee R. R. Co. v. Nabors, 37 Ala. 489. 
But that case was decided long before the statute, and, of course, can have no in- 
fluence upon its interpretation, unless, indeed, the statute was enacted to change 
the rule of that case. 


Nor does the decision in Alabama Fidelity & Casualty Co. v. Alabama Penny 
Savings Bank, 200 Ala. 337, 76 So. 103, help appellant’s case on this point. Not 
only did the court in that case point out that the paper there alleged to have been 
a part of the policy in suit was a “statement,” in fact, a representation, made in 
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the application for insurance, but expressly put aside the question whether the 
statement was a part of the resulting contract of insurance as not being necessary 
to the decision of the case there under consideration. True, the court appears to 
have been of opinion that there was no difficulty in applying the statute and the 
rule of the Nabors Case, supra, to one and the same contract; but that opinion 
was not necessary to a decision, and the court, in effect, so ruled. 

In Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175, 180, cited by 
appellant, it was said with reference to Sun Insurance Office v. Mitchell, 186 Ala. 
420, 65 So. 143, also noted in appellant’s brief, that the complaint in the last-named 
case counted on a parol contract of insurance, and that “under this decision [186 
Ala. 420, 65 So. 143] a second class of exceptions to the statute [section 4579 of 
the Code of 1907, 8371 of the Code of 1923] was declared to exist, to wit, parol 
contracts of insurance, or agreements of insurance evidenced by binding books, 
slips, receipts, and memoranda for such insurance that do not fall within the class 
of contracts known as a policy of insurance”; but nothing of that is here in point. 

[2] Another objection taken in the brief against the certificate, or policy, al- 
lowed in evidence by the trial court, is that it indemnifies “Prior Motor Company, 
Inc., assured, and H. B. Griffith [plaintiff] Purchaser, against loss * * * by theft,” 
and that the Prior Motor Company had not been made a party to the cause. It 
will suffice to say of this objection that it does not appear to have been taken in 
the trial court, and cannot, therefore, avail to put that court in error. 

[3] It appeared in evidence—the testimony of plaintiff—that for five or six 
months before the “loss” of the automobile it had been in the use and keeping of 
one Hughes, who during that time had paid installments due on the purchase 
money, that “he (Hughes) told him (plaintiff) that he had the car at the time 
it was stolen,” and that he (Hughes) signed what purported to be a proof of loss 
“D. M. Hughes, Assured.” On this state of the evidence charge 5 (assignment of 
error 23) should have been given to the jury. There was at least a scintilla of 
evidence that plaintiff had sold the automobile to Hughes—evidence affording an 
inference, the reasonableness of which was for jury decision, tHat plaintiff had 
parted with his property in the automobile, and therefore, at the time of the al- 
leged “loss,” if by theft, was not entitled to recover. Commercial Fire Ins. Co. 
v. Capital City Ins. Co., 81 Ala. 320, 8 So. 222, 60 Am. Rep. 162. 

[4] For proof that the automobile had been stolen, plaintiff was allowed fo 
testify, over defendant’s objection, that in a conversation between Hughes and 
one Amos, who, it was possible to infer, acted for defendant in directing plaintiff 
how to prepare his proof of loss, Hughes had told Amos that the car had been 
stolen. This was hearsay, and should have been excluded on defendant’s objec- 
tion seasonably made. It had no such relation to the previous conversation about 
which defendant had inquired as to make it admissible as a part thereof. Moore 
v. Smith, 215 Ala. 592, 111 So. 918. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


FAGIANI v. GENERAL ACCIDENT FIRE & LIFE ASSUR. CORPORA- 
TION, Limited. Civ. 3930. 
District Court of Appeal, Third District, California. April 17, 1930. 
287 Pacific Reporter 377 
1. INSURANCE—LIABILITY POLICY—OPERATOR’S * LICENSE—CON- 

STRUCTION—“*LEGALLY OPERATING AUTOMOBILE.” 

Insured’s wife operating automobile without operator’s license held covered by 
liability policy extending to persons “legally operating automobile”; language ot 
policy being uncertain. 

While, under liberal definition of term, one is not “legally operating” an auto- 
mobile when he is driving it in violation of any provision of law, the term “legally 
operating automobile,” as used in liability policy extending benefits thereof to per- 
sons legally operating automobile with insured’s consent, is not used in broad 
sense, because to give it that meaning would be to destroy protection which pol- 
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icy purports to give such persons; it being a matter of common knowledge that 
nearly every automobile accident is due to breach of some statutory provision. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—LIABILITY POLICY—UNCERTAIN LANGUAGE—CON- 

STRUTION AGAINST INSURER. 

Uncertain language of liability policy would be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Superior Court, Napa County; Percy S. King, Judge. 

Action by Nicola F. Fagiani against the General Accident Fire & Life As- 
surance Corporation, Limited. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Dedman, Alexander & Bacon, and Nathan F. Coombs, of Napa, tor appellant. 

Clarence N. Riggins, of Napa, for respondent. 

Fincu, P. J. The plaintiff is the father of Anita Fagiani, a minor, who was 
struck and injured by an automobile owned by W. A. Bennett and driven at the 
time of the accident by his wife, Celeste Bennett. Based upon such injuries, the 
plaintiff recovered judgment for damages against Celeste Bennett. Thereafter this 
action was commenced to recover the amount of said judgment ‘rom the defend- 
ant herein, under the terms of a policy of liability insurance issued by the defend- 
ant to W. A. Bennett. Judgment was entered in favor of the plaintiff, and the de- 
fendant has appealed. 

The policy contains the following provisions: 

“Additional Assureds. The insurance provided by this policy is so extended 
as to be available, in the same manner and under the same provisions as it is 
available to the named assured, to any person or persons while riding in or legally 
operating any of the automobiles described in the declarations or to any person, 
firm or corporation legally responsible for the operation thereof, provided such use 
or operation is with the permission of the named assured, or if the named assured 
is an individual, with the permission of an adult member of the named assured’s 
household other than a chauffeur or a domestic servant.* * * 

“Exclusions. * * * This policy does not cover while any automopile insured 
hereunder is being (4) used for any purpose other than specified in declaration No. 
‘9, (5) driven or manipulated by any person in violation of law as to age, and if 
there is no legal age limit, then under the age of 16 years, (6) driven or manipu- 
lated in any race or contest, (7) used for towing or propelling any trailer or any 
other vehicle used as a trailer, (8) rented or hired to others or being used to 
carry passengers for a consideration.” . 

The answer alleges that “Celeste Bennett was not legally operating the auto- 
mobile referred to at the time of the alleged accident.” It was stipulated at the 
trial that she did not have an operator’s license at the time of the accident or prior 
thereto. She was driving the automobile with the express permission of W. A. 
Bennett. 

{1] The only question presented by the appellant is whether Celeste Bennett 
was “legally operating” the automobile within the meaning of the quoted words as 
used in the policy; she not having been licensed to drive any automopile. Under 
a liberal definition of the term, one is not “legally operating’ an automobile when 
he is driving it in violation of any provision of law, but obviously the term was 
not used in that broad sense in the policy in question, because to give it that mean- 
ing would be to destroy the protection which the policy purports to give to per- 
sons driving the automobile with the permission of the owner. It is a matter of 
common knowledge that nearly every automobile accident is due to a breach oi 
some statutory provision. In Fireman’s Fund Ins. Co. v. Haley, 129 Miss. 525, 
92 So. 635, 636, 23 A. L. R. 1470, it is said that, where there is nothing in the pol- 
icy exempting the insurance company from liability because of the violation of the 
highway laws, “if such a defense were permissible in this state, automobile insur- 
ance would be practically valueless.” In Messersmith v. American Fidelity Co., 
232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 876, Cardozo; J. in delivering the opinion 
of the court said: “To restrict insurance to cases where liability 1s incurred with- 
out fault of the insured would reduce indemnity to a shadow. * * * Liability of 
the owner, who is also the operator, can never be incurred without fault that is 
personal. Indeed, the statute has so covered the field that it can seldom, if ever, 
be incurred without fault that is also crime.” 
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The foregoing considerations are to be kept in mind in construing the uncer- 
tain terms of a policy under which the insurer claims exemption rrom liability. 
“Legally operating” an automobile, in common parlance, relates to the manner oi 
its operation rather than to authorization to operate it, although, as stated, in a 
broader sense the term may include both. It is not to be presumed that by the 
provision of the policy in question it was intended to give a mere shadow of pro- 
tection to persons driving the automobile with permission of the owner. That it 
was not so intended is indicated by other provisions of the policy. Under the 
terms thereof, the defendant could not escape liability to the owner on the mere 
ground that he was driving the automobile at the time of the accident without an 
operator’s license, or that it was driven, with the owner’s knowledge, by his un- 
licensed agent, or liability to any other person “legally responsible for the opera- 
tion thereof” while it was driven by such person’s unlicensed agent. If the auto- 
mobile had been driven at the time of the accident by an unlicensed agent of Ce- 
leste Bennett, she knowing him to be unlicensed, the defendant would be liable to 
her in the same manner as if such agent had been duly licensed. 

[2] If it was the intention to exempt the defendant from liability under cir- 
cumstances such as are involved herein, one would naturally expect such exemption 
to be included in the express statement of “Exclusions.” All of such exclusions 
are made applicable alike to the “named assured” and the “additional assureds,” 
and no reason appears for requiring an operator’s license as a condition of liability 
to one assured and not to the others. Undoubtedly an insurer might make such a 
distinction in its policy of insurance, but the fact that there is no apparent reason 
for the distinction may be considered in determining the meaning uf an uncertain 
term of the policy. It is not necessarv to determine what was intended by the use 
of the term “legally operating,” but it is sufficient to show that it 1s uncertain 
whether it was the intention of the parties to the contract to give it the meaning 
for which appellant contends. 

“A policy of insurance is but a contract, and, like all other contracts, it must 
be construed according to the language and terms used therein in order to arrive 
at its true sense and meaning. Courts will not undertake to relieve parties from 
the express and plain stipulations into which they have entered. But, while this is 
true, it is also a rule well established by the courts that provisos and exceptions 
contained in a policy of insurance must be strictly construed against the insurer and 
liberally in favor of the insured. This rule is based upon the fact that the contract 
of insurance is drawn by the insurer, and in it are usually placed many exceptions, 
conditions, and forfeitures deliberately and purposely by the insurer so as to avoid 
liability, and the ordinary person in paying a premium and accepting a policy does 
not read, or, if he does read, he cannot understand the many conditions, exemn- 
tions, and exceptions contained therein. In fact such provisions, exceptions, and 
conditions in many cases, on account of their ambiguity, have been construed aif- 
ferently by the most eminent lawyers and the highest courts of the land. ‘There- 
fore the courts endeavor to carry out the contracts as made by the parties, and, at 
the same time, prevent, if possible, the exceptions and conditions from wholly de- 
vouring the policy. It is therefore a fundamental rule that the insurer is in dut) 
bound to use such language as to make the conditions, exceptions, and provisions 
of the policy clear to the ordinary mind, and, in case it fails to do so, any am- 
biguity or reasonable doubt must be resolved in favor of the insured and against 
the insurer.” Pacific, etc.. Co. v. Williamsburgh City Fire Ins. Co. of Brooklyn, 
158 Cal. 367, 369, 111 P. 4, 5. 

The judgment is affirmed. 

We concur: Plummer, J.; R. L. Thompson, J. 





Finkle v. Western Automobile Ins. Co. 


FINKLE v. WESTERN AUTOMOBILE INS. CO. No. 20960. 
St. Louis Court of Appeals. Missouri. April 8, 1930. 
Rehearing Denied April 24, 1930. 
26 Southwestern Reporter (2d) 843. 
1, INSURANCE-—LIABILITY POLICY—CONDITION— CO-OPERATION 

OF ASSURED—VALIDITY. 

Requirement in liability policy for co-operation of assured in defense of per- 
sonal injury action against him is valid. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE—LIABILITY POLICY—CONDITION— CO-OPERATION 

WITH INSURER—FAILURE TO COMPLY. 

Assured’s unexcused failure to fulfill liability policy condition requiring co- 
operation with insurer prevents assured’s recovery under policy of amount of any 
judgment paid by assured. 

Provision of policy involved recited that, whenever requested by insurer, as- 
sured shall aid in effecting settlement, securing evidence, and attendance of wit- 
nesses, and shall co-operate with insurer in all matters which insurer deems neces- 
sary in defense of any suit or in prosecution of any appeal. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE—CONSTRUCTION—FORFEITURE. 

Courts refuse to read forfeiture provision into insurance policy when parties 
have not unmistakably inserted it therein. 

(For other cases, see Insurance, Dec. Dig. § 147[3].) 

4. INSURANCE—FORFEITURE—CONDITION REQUIRING CO-OPERA- 

TION—JURY QUESTION. 

\ssured’s failure to co-operate with liability insurer as required by policy held 
not to cause forfeiture as matter of law, but was mere evidence of assured’s 
breach, relieving insurer of liability to assured. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

5. INSURANCE—LIABILITY POLICY—CO-OPERATION—QUESTION OF 

FACT. 

What constitutes “co-operation” within liability policy requiring assured to 
co-operate with insurer in defense of action is usually question of” fact. 

(For other cases, see. Insurance, Dec. Dig. § 668[4].) 

6. INSURANCE—LIABILITY POLICY—CO-OPERATION—BREACH. 

To breach condition requiring assured to co-operate with liability insurer, 
there must be material lack of co-operation. 

(For other cases, see. Insurance, Dec. Dig. § 514%.) 

7, INSURANCE—LIABILITY POLICY—CONDITION— CO-OPERATION 
~-BREACH—QUESTION FOR JURY. 

Whether assured’s leaving city without notifying liability insurer constituted 
breach of condition requiring co-operation with insurer held, under evidence, for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

8. INSURANCE—LIABILITY INSURANCE— DILIGENCE—QUESTION 

FOR JURY. 

Whether liability insurer used such diligence in ascertaining whereabouts of 
assureds and in attempting to procure attendance at trial as would defeat liability 
under condition requiring co-operation held ‘or jury. 

(For other cases, see Insurance, Dec. Dir. § 668[4].) 

\ppeal from St. Louis Circuit Court; H. A. Rosskopf, Judge. 

Garnishment proceeding by Rose Finkle against the Western Automobile In- 
surance Company, Fort Scott, Kan., garnishee of Harry Gruverman and Joseph 
Gruverman, co-partners, doing business under the style and firm name of Joseph 
Gruverman & Son Bakery. From a judgment for plaintiff, the garnishee appeals. 

Affirmed. Motion to transfer case to Supreme Court overruled. 

Curlee, Nortoni & Teasdale, of St. Louis, for appellant. 
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Foristel, Mudd, Blair & Habenicht and James J. O’Donohoe, all of St. Louis, 
for respondent. 

BENNIcK, C. This is a garnishment proceeding in aid of an execution issued 
by the clerk of the circuit court of the city of St. Louis, pursuant to a judgment 
theretofore rendered in said court for $5,000, with costs amounting to $32.75, in 
favor of Rose Finkle as plaintiff and against ‘Harry Gruverman and Joseph Gruy- 
erman, copartners doing business under the style and firm name of Joseph Gruv- 
erman & Son Bakery, as defendants. Such judgment was rendered in an action 
for damages for personal injuries sustained by the plaintiff when struck by an 
automobile owned and operated by defendants, and included in the coverage of a 
policy of liability insurance theretofore issued by the garnishee herein to them. 

The policy in question provided that, “in consideration of the premium here‘n- 
after set forth, and of the schedule of statements forming a part hereof,” the 
garnishee “does hereby insure the assured * * * against loss from the liability im- 
posed by law upon the assured, by reason of the ownership, maintenance or use of 
any of the automobiles hereinafter described.” 

Then followed an agreement on the part of the garnishee to defendant in the 
name and on behalf of the assured any suit brought against the assured to enforce 
a claim covered by the policy; to pay all expenses incurred in such defense; and 
to reimburse the assured for, any expense incurred for such immediate surgical 
relief as was imperative at the time of the accident. 

Certain other provisions which are of no consequence on this appeal were next 
incorporated in the policy, after which came the provision that the insurance was 
subject to certain conditions enumerated thereafter, among which was the condi- 
tion that the assured should give to the company immediate written notice of any 
accident covered by the policy, and like not’ce of any claim or suit resulting there- 
from, together with every summons or other process served therein. 

Then followed condition C, which is the provision of the policy directly in- 
volved on this appeal, reading as follows 

“Whenever requested by the company, the assured shall aid in effecting settle- 
ment, securing evidence and the attendance of witnesses, and shall co-operate with 
the company in all matters which the company deems necessary in the defense of 
any suit or in the prosecution of any appeal.” 

Reference is also made by counsel in the course of their argument to condition 
D, which was that the insurance should be due and payable to the assured when 
the amount of any claim or loss covered by the policy. should have been fixed and 
rendered, certain, either by final judgment against the assured or by agreement be- 
tween the parties with the written consent of the company. 

Plaintiff's injuries were received on December 22, 1925, and on March 17, 
1926, she filed her petition in the principal action. Summons was issued and served 
upon the defendants and in due course the cause appeared upon the docket of the 
assignment division of the circuit court for April 18, 1927. Meanwhile Messrs. 
Wood & Teasdale had been employed by the garnishee to defend the action, but 
on April 20, 1927, the case not having been reached on the docket up to that time. 
they withdrew as attorneys for the defendants upon the ground of noncompliance 
by the latter with condition C of the policy, and on the following day, April 21, 
1927, judgment was taken against defendants by default. 

The evidence for the garnishee was that the damage suit was referred by it 
to its attorney, Teasdale, shortly after the petition was filed in March, 1926. Some 
little time thereafter, a deposition was called by plaintiff’s attorneys, whereupon 
Teasdale requested defendants to come to his office for the purpose of going over 
the entire case. On that occasion he told them of their duties under the policy. 
and advised them that they would both be expected to testify, and that defendant 
Harry Gruverman, who had been the driver of the truck, would be the principal 
witness for the defense. 

At that time defendants were engaged in the bakery business, at 1415 North 
Jefferson avenue, in the city of St. Louis, and it would appear that no other ad- 
dress was ever known to the garnishee. 

The next meeting Teasdale had with the Gruvermans was in the forepart ot 
June, 1926, when he prepared a letter for them to the secretary of state, having 
to do with the transfer of an automobile license. In the course of the conversa- 
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tion, defendant Harry Gruverman informed Teasdale that the bakery business was 
bad, and that he and his father were thinking of giving it up, whereupon Teasdale 
felt prompted once again to impress upon them the necessity for holding them- 
selves available for the trial. To the suggestion that he should not leave the city, 
defendant Harry Gruverman replied, “Oh, I ain’t going to do you no dirty trick 
like that, Mr. Teasdale.” 

In the latter part of the same month, defendants again called upon Teasdale, 
but then or at no other time did they express to him their intention of leaving the 
city before the trial of the damage suit. 

On April 5, 1927, approximately two weeks before the damage suit was set for 
trial, Teasdale wrote defendants at the North Jefferson avenue address, advising 
them of the setting of the case and asking them to communicate with him at once 
so that arrangements might be made about the defense of the same. ‘Some three 
or four days later this letter was returned to Teasdale undelivered, whereupon he 
sent out an investigator named Moll to canvass the neighborhood in an effort to 
locate defendants. 

Moll was unable to find defendants, or any one who knew of their where- 
abouts, but he did hear gossip in the neighborhood that they had moved away, 
leaving a number of unpaid bills behind them. 

Teasdale then wrote the automobile registration department to obtain what- 
ever information might be contained in its files, and ascertained that the last rec- 
ord of such department was of February 9, 1927, when a transfer of title to de- 
fendants’ automobile was made. 

In the course of Moll’s investigation he had come upon one Kramer, a former 
employee of the defendants, who had suggested that E. Bierman, of 1200 Biddle 
street, had been on friendly terms with defendants, and might know their address. 
Teasdale thereupon sent a letter addressed to defendants in care of Bierman, with 
a notation, “please forward,” but this letter was also returned undelivered. 

On April 20, 1927, upon Teasdale’s withdrawal as counsel, he mailed another 
letter to defendants at their last known address, advising them of his withdrawal; 
and in the same mail he sent a similar letter to them in care of Bierman, both of 
which were returned undelivered. A letter was also sent to Bierman personally, 
requesting him to advise defendants of the entry of the default judgment, and, 
while this letter was not returned, it went unanswered. 

In December, 1928, a few days before the hearing of the garnishment case, 
private detectives were employed by Teasdale to hunt for the defendants, and their 
report disclosed that they had been gone from the city for about two years. 

In the course of Kramer’s examination, it was shown that defendants had 
gone to New York, although he did not know their street address. He testified, 
however, that defendant Joseph Gruverman carried a card from the bakers’ union, 
and that his address could be obtained from the international headquarters of the 
union in Chicago. 


As has been heretofore stated, the gist of the controversy between the parties, 
as made up by the pleadings, was in regard to the effect to be ascribed to condition 
C of the policy, requiring the assured to co-operate with the company in all mat- 
ters which it deemed necessary in the defense of any suit. 

The case was tried to a jury, resulting in the return of a verdict in favor of 
plaintiff, and against the garnishee, finding that the garnishee was indebted to de- 
fendants in the sum of $5,032.75, with interest thereon at the rate of 6 per cent. 
per annum from April 21, 1927. The garnishee was thereupon ordered to pay 
into the registry of the court within ten days the total sum of $5,546.08, being the 
full amount of the indebtedness found by the jury to be owing to defendants, upon 
which it should stand discharged. This order was uncomplied with, whereupon 
final judgment was entered, from which the garnishee has duly appealed to this 
court. 


The chief insistence of the garnishee is that the court, at the close uf all the 
evidence, should have given its requested peremptory instruction for a verdict in 
its favor, upon the theory that its own case, which was substantially based on 
documentary evidence, completely rebutted plaintiff’s prima facie case, in that it 
showed conclusively a violation by the defendants of condition C, the co-operation 
clause, of the policy. It argues in support of the point that the condition in an 
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insurance policy requiring co-operation by the assured is valid and vital, that 
breach of it exonerates the insurance company from liability on the policy to the 
assured, or to any third party standing in the shoes of the assured, and that, 
when the plaintiff's prima facie case is rebutted by evidence in part in writing, 
which is undisputed, and which completely overcomes and destroys the prima facie 
case theretofore made, the defendant is entitled to an instructed verdict in its 
lavor. 

Plaintiff argues to the contrary that no forfeiture is provided for in the 
policy in question on account of the assured’s failure of co-operation, and that, 
inasmuch as courts do not favor forfeitures, and never supply words to work for- 
feitures, not only was the garnishee’s request for a peremptory instruction properly 
denied, but in fact her own requested peremptory instruction should have been 
given. 

[1] It is undoubtedly true, as counsel for the garnishee insist, that the re- 
quirement im a policy of liability insurance for co-operation on the part of the as- 
sured is valid and enforceable, and no case has been cited by opposing counsel 
holding to the contrary. While it would appear that the necessity for the con- 
struction of such a clause has but seldom arisen in this state, yet at least one 
case may be found where such a provision has been upheld (Mears Mining Co. v. 
Maryland Casualty Co., 162 Mo. App. 178, 144 S. W. 883), though the point in 
controversy therein vas utterly dissimilar to that at bar. 

{2] Aside from the obligations arising from the law of contract, it is at once 
apparent that a condition of a policy requiring the co-operation and assistance of 
the assured in the defense of the action brought against him by the injured party 
is of the utmost importance in a practical sense, for, without the presence of the 
assured, and his aid in the preparation of the case for trial, the imsurance com- 
pany is greatly handicapped, even to the point that such lack of co-operation may 
result in making the action incapable of defense. Consequently we know of no 
dissent to the view that, as between the assured and the insurance company, the 
unexcused failure of the assured to comply with the condition of the policy re- 
quiring co-operation serves to prevent his recovery under the policy ot the amount 
of the judgment, if paid by him. Schoenfeld v. New Jersey Fidelity & Plate 
Glass Insurance Co., 203 App. Div. 796, 197 N. Y. S. 606; Coleman v. New Ams- 
terdam Casualty Co., 126 Misc. Rep. 380, 213 N. Y. S. 522; United States Fidelity & 
Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660. 

In other words, the situation calls for nothing more than the application of 
the familiar rule that the indemnitee, in order to be entitled to recover on his 
indemnity contract, must fully perform all conditions which by the terms of the 
contract are made conditions precedent to any liability on the part of the indemni- 
tor. Riggs v. New Jersey Fidelity & Plate Glass Insurance Co., 126 Or. 404, 270 
P. 479. 

[3, 4] Nor is there any doubt about the contention of counsel for plaintiff 
that courts abhor forfeitures, and refuse to read such a drastic provision into a 
policy of insurance when the parties themselves have not unmistakably inserted it 
therein. In such an instance as this, however, we do not understane that any for- 
feiture of the policy is involved. If the insurer is fortunate enough to escape 
liability, it is not necessarily by a forfeiture of the policy, for the policy may well 
remain in full force and effect as to those losses sustained by the assured where 
the conditions of the policy have been met, while a recovery may be defeated as 
to a particular loss in connection with which the assured was remiss in the per- 
formance of his obligations under the contract. 


By this we mean that the condition of the policy requiring co-operation by the 
assured is in the nature of a condition precedent to liability on the company’s part 
for the loss growing out of claim with the disposition of which the assured’s as- 
sistance is demanded; and we see no reason why we should hold that a breach of 
such condition in a given instance should have the effect of nullifying and vitiat- 
ing the contract for all time and purposes. In other words, the failure of the 
assured to aid in securing information and evidence when requested by the com- 
pany will not terminate the company’s entire liability as a matter o1 taw, the policy 
not expressly making such failure a cause of forfeiture, but, in au action by the 
assured for indemnity to cover a particular loss sustained, his failure will be evi- 
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dence for the company on the vital question of whether he was guflty of such a 
breach of his contract as to serve to defeat his action, and to relieve the com- 
pany from liability therein. Ward v. Maryland Casualty Co., 71 N. H. 262, 51 
A. 900, 93 Am. St. Rep. 514. 

[5] What constitutes “co-operation” within a policy requiring the assured to 
co-operate with the insurer in the defense of an action brought against him is 
usually a question of fact. Coleman v. New Amsterdam Casualty Co., supra; 
Metropolitan Casualty Insurance Co. of New York v. Blue, 219 Ala. 37, 121 So. 
25 

[61 Obviously it is not every failure to accede to the company’s request for 
assistance that will have the effect of defeating the rights of the assured under 
his policy. Generally speaking, to constitute a breach of the co-operation provi- 
sion of the contract, there must be a lack of co-operation by the assured in some 
material and substantial respect, and any formal, inconsequential, or collusive Yack 
of co-operation will be immaterial. George v. Employers’ Liability Assurance 
Corporation, 219 Ala. 307, 122 So. 175; Conroy v. Commercial Casualty Insurance 
Co., 292 Pa. 219, 140 A. 905; Riggs v. New Jersey Fidelity & Plate Glass Insurance 
Co., supra. 

For instance, while the refusal of the assured to assist in asserting a valid de- 
fense will excuse the company from liability (Collins’ Ex’rs v. Standard Accident 
Insurance Co., 170 Ky. 27, 185 S. W. 112, Ann. Cas. 1917D, 59), yet; if his co-op- 
eration is improperly demanded as where he is asked to aid in asserting a sham 
defense his failure to co-operate will not release the company from its obligation 
under the policy. Coleman v. New Amsterdam Casualty Co., supra. Likewise 
what would appear at first blush to be a breach of the co-operation clause may be 
excused, if it develops that the failure of the assured was due to mistake, and 
that there was no exercise of bad faith on his part. Taxicab: Motor Co. v. Pacific 
Coast Casualty Co., 73 Wash. 631, 132 P. 393; Conroy v. Commercial Casualty In- 
surance Co., supra; Guerin v. Indemnity Insurance Co., 107 Conn. 649, 142 A. 268. 

On the other hand, however, where the insurer is unable to make a defense, 
with the expectation of a fair presentation thereof, without the co-operation of 
the assured, a lack of co-operation without legal excuse or collusion, and in some 
material respect when needed, and not waived by the insurer, will be a good de- 
fense to an action by the assured on his contract. Metropolitan Casualty Insur- 
ance Co. of New York vy. Blue, supra. 

Considered in the light of the reported cases, such a material breach o7 the 
condition of the policy is most frequently evinced either by the refusal of the as- 
sured to give the company whatever information he has respecting the claim which 
has been filed against him (Coleman v. New Amsterdam Casualty Co., supra; 
Collins’ Ex’rs v. Standard Accident Insurance Co., supra; Metropolitan Casualty 
Insurance Co. of New York v. Blue, supra; Conroy v. Commercial Casualty In- 
surance Co., supra), or where he willfully misinforms the company concerning es- 
sential facts, or colludes with the plaintiff in an attempt to defraud the company 
by refusing to testify to the real facts of the accident (Bassi v. Bassi, 165 Minn. 
100, 205 N. W. 947; Rohlf v. Great American Mutual Indemnity Co., 27 Ohio 
App. 208, 161 N. E. 232, and cases supra). 

Now in the case at bar, so long as they were in the city, defendants seem to 
have co-operated very fully with the garnishee, and to have acceded to every re- 
quest for assistance which its counsel made. They came willingly to Teasdale’s 
office when he expressed a desire to go over the case as a whole with them; they 
presented themselves in response to the notice to take depositions, and, if they 
were not cross-examined bv Teasdale, it was through no fault of their own; and 
they gave him signed statements setting forth their version of how the accident 
had come about. There is not a hint that they ever willingly misinformed Teas- 
dale as to a single fact, nor is there a pretense of any collusion between them and 
the plaintiff. 

[7] The only question in the case, therefore, is whether their act in leaving 
the city without notifying the company thereof, and without advising it as to their 
new address, was a breach of condition C of the policy, so as to enable the garni- 
shee to escape liability for the loss sustained thereunder. 

A number of cases are to be found in the books where there was presented 
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to the court the precise question of whether it was a breach of the co-operation 
clause for the assured to leave the state before the day of trial. Some have de- 
cided one way and some another, depending in each instance upon the peculiar 
state of facts before the court. 

As a basic principle, it must ve borne in mind that it is merely the right to 
the assistance and co-operation of the assured which the company has under its 
policy, and that there is no express provision therein which requires the assured 
to come to the place of trial. Rohlf v. Great American Mutual Indemnity Co., 
supra. By this we do not intend to be understood as saying that the assured in 
every instance has his option either of attending or of staying away from the 
trial, for such would be a most unfair and impractical construction to put upon the 
contract. Certainly the presence of the assured himself at the trial, where his own 
testimony is vital to the defense, may well be a matter which the company would 
deem necessary to the adequate defense of the suit; but, on the other hand, it can- 
not be said as a matter of law that, merely because the assured leaves the state 
hefore the trial, he has breached his contract in a material respect so as to avoid 
the insurer's liability under the policy. George v. Employers’ Liability Assurance 
Corporation, supra; Rushing v. Commercial Casualty Insurance Co., 225 App. Div. 
AD. 232 NN. YS. 255. 

Under such a situation, it appears that there are two ultimate questions to be 
determined: First, whether the assured was guilty of bad faith in leaving; and, 
second, whether the company exercised reasonable diligence in ascertaining his 
whereabouts, and in procuring his attendance at the trial, or his deposition for use 
in lieu of a personal appearance. 

While there can be no doubt but that this case is an exceptionally close one, 
our conclusion is that a peremptory instruction for either party would have been 
improper. On the ohne hand, we have the departure of the Gruvermans from the 
city, apparently some two months before the case was set ior trial, with no notice 
given the company either of their intention to leave or of the new address that 
they expected to have. There was evidence, though hearsay in character, that 
they departed leaving a number of unpaid bills behind them, from which the infer- 
ence might undoubtedly have been drawn that their purpose was to avoid their 
obligations outstanding in the city of St. Louis. They had previously given Teas- 
dale their assurance that they would co-operate in every particular, and their sub- 


sequent conduct would fairly, though not conclusively, warrant the belief that their 
sudden exodus was prompted solely by bad faith. 


On the other hand, however, it is just as legitimate to infer that tney left in 
search of a location where their business prospects would be better, and that their 
failure to have notified Teasdale of their going was due to ignorance, inadvertence, 
or mistake, and not to bad faith and fraudulent motives. Certainly it does not con- 
clusively appear that they made any attempt to secrete themselves in their new 
home. As we have heretofore stated, they had willingly and cheerfully complied 
with every request which Teasdale had made upon them; they did not know when 
the case would be called for trial; and, in fact, it was not given a setting until long 
after they had left the city. 

[8] But, beyond this, we think it is an open question as to whether the garn- 
ishee used due diligence toward securing their attendance at court. From June, 
1926, until April, 1927, Teasdale concededly made no effort to get in touch with 
them, although from his own testimony he would have us believe that he was 
fearful of their lack of co-operation all the while, and had even been told by one 
ot them that they might move. He had been given an opportunity to interrogate 
them under oath, but had passed it by on the ground of trial policy. He waited 
until thirteen days before the case was to be called for trial to determine whether 
they were still in the city. No personal investigation was made until less than a 
week before the day of the trial.. When nothing could be learnea as to their 
whereabouts from their associates in the neighborhood where they mad lived, he 
continued to sent his letters to the address where he knew they were no longer to 
be found, and to Bierman, whom he had been advised knew nothing of their where- 
abouts. As a matter of fact, there is room in the evidence fur the belief that, at 
the time he was sending his last series of letters to their old address, he either 
knew, or was chargeable with knowledge, that they had gone to the East, and in- 
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deed that he might have known, if he did not, that they were located in the city 
of New York. He made no attempt to locate them through the bakers’ union, 
through which Kramer says they might have been found, until etghteen months 
after the default judgment was allowed to go against them, and then did not pur- 
sue his inquiry to the point where it might reasonably have been successful. He 
sought no continuance from the court, but at the very first sitting of the case ar- 
ranged with plaintiff’s counsel for his own withdrawal, and for the taxing of a 
default judgment against his nominal clients. 

Of all the reported cases that we have been able to find, the one perhaps most 
favorable to the garnishee is Schoenfeld v. New Jersey Fidelity & Plate Glass In- 
surance Co., supra. There the assured had left this country for Russia, leaving 
no address where he might be communicated with, and, when the company was un- 
able to locate him, it withdrew from the case, and allowed judgment to go against 
him by default. It is significant, however, that the company withdrew from the 
defense two months before the default was taken, and that its attempts to locate 
the assured had occurred over a long period of time prior thereto. Even upon 
such a state of facts the court held that the question of the company’s good faith 
was for the jury to determine; and, if there was a jury question present in the 
Schoenfeld Case, how much more pointed is the issue in the case at bar, where 
the company put forth no active efforts to locate defendants until two weeks be- 
fore the day the case was set for trial, and did not withdraw until the second: day 
thereafter. 

We repeat, therefore, that in our view of the law and the facis, there was a 
clear-cut issue for the jury to pass upon, from which it follows that the yarni- 
shee’s request for a directed verdict at the close of all the evidence was properly 
denied. 

During the course of the argument of plaintiff’s counsel to the jury a number 
of objections were interposed to statements which were directed to the issue of the 
good faith of the garnishee in seeking to avoid liability on account of the alleged 
failure of the defendants to have co-operated in the original action. The portion 
oi the argument referred to cover some five pages in the printed abstract, and to 
set it out in full herein would serve no useful purpose. Some of the statements 
objected to were no doubt improper, while others were legitimate subjects of argu- 
ment. It is to the credit of the trial judge that he ruled firmly and pointedly on 
each and every objection, and was as quick to repudiate the bad argument as he 
was to uphold the good. Under such circumstances we see no abuse oi his dis- 
cretion so as to warrant any interference at our hands. 

{9] For its next point the garnishee complains of instruction No. 2, given for 
plaintiff, which told the jury that, if they found for plaintiff and against the garni- 
shee, and if they found that the garnishee was indebted to defendants, they should 
allow plaintiff the sum of .$5,000, with interest, together with the further sum of 
$32.75, representing the court costs. The objection is that the jury were directed 
to allow plaintiff the sum of $5,000 and costs rather than to find that the garnishee 
was indebted to the defendants in that amount. 


There is no doubt that the instruction was technically erroneous, and counsel 
for plaintiff so concede. That it was technically erroneous, however, is far from 
saying that it contained prejudicial error. It did very properly require the jury 
to find that the garnishee was indebted to the defendants. If it was thus indebted, 
there was no contention upon its part but that the measure of its obligation was 
the sum of $5,000 and the costs. Consequently, we cannot believe that the garni- 
shee was in anywise harmed by the unfortunate language of the instruction, and 
counsel’s contention to the contrary must be disallowed. 


[10] For its last point the garnishee argues that the court erred in refusing 
to admit in evidence a signed statement given by plaintiff's own physician, which 
it claims was to the effect that plaintiff had not been seriously hurt. Its position 
here is that such statement was properly admissible as tending to show damage re- 
sulting to it from the assured’s failure to co-operate. 


__ [11] The general rule is that, where one is bound to protect another from lia- 
bility, he is bound by the result of litigation to which the other is a party, provid- 


ed he had notice of the litigation, and an opportunity to control and manage it, 
and that the judgment rendered therein is conclusively in the subsequent action 
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upon the indemnity contract as to all questions and issues necessarily determined 
therein. 

Here the garnishee not only had notice of the action, and an opportunity w 
control and manage it, but under its policy, which was more than a mere indem- 
nity contract, it was its duty to defend the action in the name and on behalf oi 
the assureds, as a claim concededly covered by the policy. The only denial of 
liability was on the ground that the assureds had breached the condition of the 
policy requiring co-operation on their part, and on such question the liability of 
the garnishee to one standing in the shoes of the defendants must depend. If the 
assureds breached their policy, there was no liability on the garmishee’s account 
for any part of the judgment in the damage suit, and, if they did not breach it, 
then the garnishee is concluded by the judgment as to all issues necessarily deter- 
mined therein, which must include the issue as to the extent of plaintiff's injuries. 
Consequently we rule that the statement of the doctor had no legitimate place in 
the case, and that the objection to its admission in evidence was properly sustained 
Carthage Stone Co. v. Travelers, Insurance Co., 186 Mo. App. 332, 172 S. W. 458, 
affirmed 274 Mo. 537, 203 S. W. 822. 

[12] Along with the case there has been taken a motion of appellant to trans- 
fer the cause to the Supreme Court, by reason of the presence in the case of var- 
ious alleged constitutional questions which were first raised in the reply to plain- 
tiff’s denial of the garnishee’s answer. Even if the constitutional questions were 
timely and properly’ raised, they were not preserved in the motion for a new trial, 
and hence the present motion should be overruled. 

No other points arising for decision, it follows that the judgment rendered by 
the circuit court should be affirmed, and the Commissioner so recommends. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

The motion of appellant to transfer the cause to the Supreme Court is over- 
ruled; and the judgment of the circuit court is accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 

On Rehearing. 

Brennick, C. A motion for rehearing has been filed by learned counsel for the 
garnishee in which they question the propriety of our opinion in two principal re- 
spects: First, that we have approved certain prejudicial argumenr to the jury on 
the part of plaintiff's counsel, and the erroneous ruling of the lower court upon 
objection thereto; and, second, that we have misconceived and misstated the evi- 
dence, particularly in respect to whether or not defendant Joseph Gruverman was 


carrying a card from the bakers’ union when he departed from St. Louis for his 
destination in the East. 


[13] The complaints about the argument of plaintiff’s counsel have now sim- 
mered down to two alleged improper remarks, one of which was that Teasdale 
knew that the Gruvermans could be found, and the other that he had withdrawn 
from the case when he might have asked for a continuance, and nave found the 
defendants; that the defendants were only his nominal clients; and that he was 
looking after the interests of his actual client, the insurance company, with the 
design of getting rid of the claim in that way. The ruling of the trial judge in 
each instance was merely that he would let the statement stand, though in dispos- 
ing of the objection to the last remark he did venture the suggestion that Teas- 
dale would be at liberty to answer the argument. 


Now counsel for the garnishee not only take the position that the argument of 
their adversary, considered along with what they claim was the approval given it 
by the trial judge, should have worked a reversal of the judgment, but also that 
in holding otherwise we have departed from the rules heretofore laid down in the 
controlling decisions of this and the Supreme Court upon the subject of appellate 


interference with the ruling of a trial court on objections to alleged improper ar- 
gument of counsel. 


In our principal opinion we said that the court was guilty of no judicial imdis- 
cretion, inasmuch as it was as quick to repudiate the bad argument as it was to 
uphold the good; and, after a full consideration of counsel’s motion for a rehear- 
ing, we are still of the same thought. In other words, we consider the remarks 
of plaintiff’s counsel which are now under scrutiny as having been directed to a 
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fair and legitimate matter of comment, subject to answer by counse? for the gar- 
nishee in argument of like kind and character, as the lower court held. 

The prime point in the case under the pleadings, evidence, and instructions, 
and the one to which all the argument seems to have been directed, was whether 
the garnishee had used reasonable diligence to ascertain the whereabouts of the 
Gruvermans, and whether it had disclaimed liability, and allowed default judgment 
to go against them, in good faith. Obviously the remarks of plaintiff's counsel 
had to do with this very issue, and he was entitled in a proceeding of this charac- 
ter, even though his language may have been somewhat extravagant, to minimize 
his opponent’s efforts, question his diligence, and point out to the jury the identity 
and interest of his real employer in the damage suit, with his opponent equally en- 
titled to address himself in reply to the identical matter. 

It is also of significance that the learned trial judge took no sides in tne mat- 
ter, and said nothing which was in anywise calculated to lend his personal approval 
to the argument, but simply held in effect that the argument was directed to an 
open question in the case, which both parties were at liberty to discuss, and which 
the jury as the arbiters of fact would finally be called upon to determine for them- 
selves. We see no misconception of the law in such a ruling, and hence are con- 
strained to adhere to the view heretofore expressed that error was not committed. 

\s to the charge that we have misstated the evidence in support of plaintiff's 
point that defendant Joseph Gruverman had a union card when he leit St. Louis, 
we simply quote from the testimony of garnishee’s own witness, Kramer, as fol- 
lows: 

“Q. Joe Gruverman was the father? A. Yes. 

“Mr. O’Donohoe (Q): Did Joe Gruverman belong to your union? A. He did 
belong 

“Q. Did he belong to it up to the time you say he went to New York? A. 
He had to withdraw from the union. * * * 

“O. When did the older one get his withdrawal card? A. As soon as he 
started in business. The first week he started in business he got his withdrawal 
card. All the bosses do. 

“Q. All the bosses? A. Anybody start in business, the union wouldn’t allow 
them to carry a full card. 

“Q. Will they allow them to carry any card? A. Withdrawal card. 

“Q. What do you mean by that? A. It costs $2.10 to be a full member; it 
costs half dollar to be a half member. 

“Q. Which one did he belong to? A. Union No. 4. 

“QO. Was he in the 50-cent class or the other? A. He belonged to the 50-cent 
class later on, when he became boss. 

“QO. Was he a 50-cent class member when he left St. Louis? A. Yes, sir. 

“Q. Did he then get a withdrawal card from the union? A. He nas to get a 
full withdrawal card to belong to the union in New York—in any state. 

“Q. What union does he belong to in New York—what branchy A. I forget 
that. I cannot tell. They got different locals over there. * * * 

“QO. Would you say the locals would or would not know what local he belongs 
to in New York? <A. They may know at headquarte-s. 

“Q. The headquarters would know it? A. Yes. * * * 

“Mr. O’Donohoe (Q): You didn’t go to the head lodge here, or head mem- 
bers of the order, and ascertain what union he was in in New Yorx? A. They 
wouldn't tell. Tell you to find out in Chicago, the headquarters. 

_ “Q. They wouldn’t tell you where he was? A. The Internaz:onal in Chicago 
will tell you. He don’t know here. He gets a withdrawal card and tney let him 

\ccordingly, the commissioner recommends that the motion for rehearing be 
overruled. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

\ppellant’s motion for rehearing is, accordingly, overruled. 

Haid, P. J., and Becker and Nipper, JJ., concur. 
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AUTOMOBILE 


S. & E. MOTOR HIRE CORPORATION v. NEW YORK INDEMNITY co. 
Supreme Court, Appellate Division, First Department. May 2, 1930. 
241 New Yoik Supplement 417. 

1. INSURANCE—INDEMNITY — ACTION AGAINST INSURED—DE. 
FENSE—WAIVER. ‘ . 
Indemnity i..surer, which undertook defense of insured knowing suspicious 

circumstances regarding age of insured’s chauffeur, waived objection that chauf- 

feur’s operation of truck was illegal. 

Immediately following the accident, the insurance company had in its posses- 
sion two affidavits of the insured’s chauffeur, in one of which he gave his age as 
18 and the other as 20, and the company’s own employee reported to it that the 
chauffeur had no license, but was using an assumed name, and that, while he gave 
his age as 20, he looked much younger. In a conference with the insurance broker, 
the company’s president and employee directly charged that the insured was hiring 
chauffeurs irrespective of age. At the time of the injury, the insured’s truck was 
being operated in violation of law because the chauffeur,was under 18. The insur- 
ance company’s defense in the present: action was that it first learned of this fact 
at the former trial. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2. INSURANCE—INDEMNITY — VIOLATION OF POLICY—KNOWL- 
EDGE—DEFENSE—WAIVER. 

Insurer having information sufficient to put it on inquiry waives violation of 
indemnity policy by undertaking defense of insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from Trial Term, New York County. 

Action by the S. & E. Motor Hire Corporation against the New York Indem- 
nity Company. From a judgment of the Supreme Court dismissing the complaint 
on the merits (134 Misc. Rep. 514, 235 N. Y. S. 626), entered on a verdict directed 
by the court after a trial of the issues without a jury at Trial Term, plaintiff ap- 
peals. 

Reversed and rendered. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley; and Sherman; 
JJ. 

Engelhard, Pollak, Pitcher & Stern, of New York City (George H. Engelhard, 
of New York City, of counsel; Lewis A. Pinkussohn, of New York City, on the 
brief), for appellant. 

Everett W. Bovard, of New York City, for respondent. 

James O’MA .tey, J. Plaintiff seeks reimbursement from the defendant insur- 
ance company for an amount paid on account of a judgment recovered against 
plaintiff by Charles Nelson. The judgment represents damages for personal injur- 
ies inflicted upon Nelson by reason of plaintiff’s negligence. The defendant. resists 
the claim upon the ground that it is not within the policy held by the plamtiff, for 
the reason that the driver of plaintiff's automobile truck which caused the accident 
was less than 18 years of age. 

It is conceded that the driver was under 18 years and was therefore operating 
the truck in violation of law. Under a provision of the policy this relieved the 
defendant from liability; and, unless there was a waiver of the violation by the de- 
fendant, plaintiff may not recover. The plaintiff contends there was such waiver. 
The learned trial justice has taken a contrary view and dismissed the complaint 
upon the merits. Plaintiff urges reversal upon the ground that there was a waiver 
as a matter of law. The respondent, on the other hand, contends that the issue 
fairly presented a question of fact, and that the finding of the trial court may not 
be disturbed. 

The accident which resulted in Nelson’s injuries occurred October 18, 1924. 
The plaintiff's chauffeur, whose real name was Harry Green, was without an op- 
erator’s license. He had in his possession one issued to Edward J. Cluen, and 
was known to the plaintiff under such name. On October 20th. two days following 
the accident, plaintiff's representative secured an affidavit from Green in which he 
gave his age as 18 years. This was immediately submitted to the defendant. On 
the following day the defendant itself secured another affidavit from Green in 
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which he gave his age as 20 years. On the day following there was submitted 
by the defendant’s supervisor of claims, Albert Legg, a memorandum to Mr. 
Zandstra, superintendent of defendant’s automobile department. This recited that 
the driver was 20 years of age, but that he “looks much younger than he claims 
he is.” It further stated that Green, upon his arrest, at first exhibited a chauffeur’s 
license, but had later told the police officials “that he had no chauffeur’s license, 
but that the one he was carrying belonged to some one else.” Legg further ad- 
vised that Green had told the police officers that he had adopted the name Cluen 
in order to have the license appear regular. ‘The memorandum closed with a sug- 
gestion that the defendant make further investigation for the purpose of deter- 
mining whether it would be advisable to continue on the plaintiff's risk. 


As a result of this suggestion, John T. Scanlon, the insurance broker who had 
obtained the policy for the plaintiff, was called into conference and was interviewed 
by Zandstra and the defendant’s president, Lindville. Scanlon testified that both 
Zandstra and Lindville spoke of the defendant’s desire to cancel plaintiff’s policy; 
that Zandstra gave as a reason that the plaintiff “hired chauffeurs of any type 
* * * without a license and irrespective of age’; that Lindville spoke about the 
frequent accidents which the plaintiff had and the reckless way in which it car- 
ried on its business in that it “hired chauffeurs of any type, irrespective of age or 
license.” This interview took place in the latter part of November, 1924. 


Concededly the defendant undertook the defense of Nelson’s action and con- 
tinued in charge until the case was called for trial March 11, 1925. Then for the 
first time, according to the defendant’s claim, it learned that Green was under 18 
years of age. This information was disclosed to the defendant’s trial counsel by 
counsel for Nelson. The defendant then refused to proceed with the defense, and 
by stipulation it was agreed that Nelson’s action might be settled without prejudice 
to the rights of the plaintiff or the defendant. Judgment in Nelson’s favor was 
entered by consent in the sum of approximately $10,000, and it is for this sum that 
suit is here brought. 


{1, 2] In the circumstances disclosed, we are of opinion that there was waiver 
on the defendant’s part. Immediately following the accident it had in its posses- 
sion two affidavits of Green, in one of which he gave his age as 18 years, and the 
other as 20. In addition, the defendant’s own employee, Legg, reported to it that 
Green had no license, that he was using an assumed name, and that, while he gave 
his age as 20, he looked to be much younger. Defendant’s president and its em- 
ployee, Zandstra, in their conference with Scanlon, the broker, directly charged 
that the plaintiff was hiring chauffeurs irrespective of age. It is fairly to be in- 
ferred that such statements on the part of defendant’s representatives were 
prompted because of suspicions aroused in connection with the accident here in- 
volved. Knowledge of these facts was sufficient to put the defendant on injury 
as to the age of the driver. 


The rule is well established that where an insurer, having actual knowledge 
of the facts constituting a violation of a policy, undertakes or continues, under 
the terms of the policy, the defense of an action brought against the insured and 
covered by the policy, the insurer cannot later disclaim liability because of such 
violation. Titus v. Glens Falls Insurance Company, 81 N. Y. 410; Brassil v. 
Maryland Casualty Co., 147 App. Div. 815, 133 N. Y. S. 187; Rosenbloom v. 
Maryland Casualty Co., 153 App. Div. 23, 137 N. Y. S. 1064; Rosenwasser v. 
Globe Indemnity Company, 224 N. Y. 561, 120 N. E. 875; Gerka v. Fidelity & 
Casualty Co. of New York, 251 N. Y. 51, 167 N. E. 169. The rule applies equally 
to cases where the insurer, without actual knowledge of the facts constituting the 
violation, has information sufficient to put it upon inquiry. Glens Falls Portland 
Cement Co. v. Travelers’ Ins. Co., 11 App. Div. 411, 42 N. Y. S. 285, affirmed 162 
N. Y. 399, 56 N. E. 897; Reynolds v. Commerce Fire Ins. Co., 47 N. Y. 597; 
Skinner v. Norman, 165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776; Fidelity & 
Deposit Co. of Maryland v. Queens County Trust Co., 226 N. Y. 225, 123 N. E. 
370. 


In Reynolds vy. Commerce Fire Ins. Co., supra, it was said at page 604: “*** 
Whatever is notice enough to excite attention, and put a party upon his guard 
and call for inquiry, is notice of everything to which such inquiry might have led. 
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When a person has sufficient information to lead him to a fact, he shall be deemed 
conversant with it.” 

In Fidelity & Deposit Co. of Maryland v. Queens County Trust Co., supra, 
it was said at page 233 of 226 N. Y., 123 N. E. 370, 372: “One who has reasonable 
grounds for suspecting or inquiring ought to suspect, ought to inquire, and the 
law charges him with the knowledge which the proper inquiry would disclose. 
Actual notice may be proved by direct evidence or it may be inferred or implied. 
Actual knowledge is not required. Actual notice embraces all degrees and grades 
of evidence, from the most direct and positive proof to the slightest circumstances 
from which a jury would have been warranted in inferring rotice. If a person 
has knowledge of such facts as would lead a fair and prudent man, using ordinary 
thoughtfulness and care, to make further accessible inquiries, and he avoids the 
inquiry, he is chargeable with the knowledge which by ordinary diligence he would 
have acquired. Knowledge of facts, which, to the mind of a man of ordinary 
prudence, beget inquiry, is actual notice, or, in other words; is the knowledge 
which a reasonable investigation would have revealed. 

It follows that the judgment should be reversed, with costs, and judgment 
directed for the plaintiff in the amount sued for with interest and costs. 

Judgment reversed with costs, and judgment directed to be entered in favor 


of plaintiff for $10,054, with interest thereon from April 13, 1925 and costs. 
Order filed. All concur. 


FRIED v. LONDON GUARANTEE & ACCIDENT CO., Limited. 
Supreme Court, Special Term, New York County. April 28, 1930. 
242 New York Supplement 60. 
1. INSURANCE. 


Omnibus coverage clause of automobile liability policy protects any person in- 
jured by giving him cause of action against insured for injuries caused by opera- 
tion of automobile. 

The clause referred to provided that it is available to assured, to any person 
or persons while riding in or operating automobile, and to any persons, firms, or 
corporations legally responsible for operation thereof, provided such use or op- 
eration was with permission of assured or with permission of an adult member 
of assured’s household other than chauffeur or domestic servant. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. : 

Omnibus coverage clause of automobile liability policy inured to ‘benefit of 
unnamed operator of automobile injuring plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Action by Ray Fried against the London Guarantee & Accident Company, 
Limited. On motion to strike out the first affirmative defense on the ground of 
insufficiency. 


Motion granted. 

Feltenstein & Rosenstein, of New York City, for plaintiff. 

William E. Lowther and Thomas E. Nolan, both of New York City, for de- 
fendant. 

McGotprick, J. Plaintiff was injured as the result of an accident in the oper- 
ation of an automobile owned by Emma Stone and Herbert S. Spitz. At the time, 
the car was being operated by a person by the name of Murray, who may have 
been employed by the owners thereof. Defendant issued and delivered a policy 
of casualty insurance wherein it indemnified Stone and Spitz against loss from 
liability for damages as a result of the ownership, maintenance, control, and use 
of this automobile on account of bodily injuries suffered by third persons. An 
action was brought by plaintiff against the owners of the automobile, wherein it 
was claimed that the accident was caused through the negligence of the owners or 
their agents, servants, or employees. Such action came to trial and resulted in a 
verdict in favor of defendants. Judgment was entered in favor of said defend- 
ants, and from the judgment no appeal was taken. Subsequently an action was 
brought by this plaintiff against Murray, which resulted in a verdict against him 
in the sum of $10,000. Judgment was duly entered thereon and e:ecution issued 
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and returned unsatisfied. No appeal from such judgment has been taken. Plain- 
tiff now brings this action against the defendant upon such policy of insurance 
under section 109 of the Insurance Law. It is the claim of plaintiff that the de- 
fense of res adjudicata in paragraph sixth of the answer is insufficient in law on 
the face thereof and should be stricken out. Plaintiff alleges that the policy of 
indemnification issued to the owners contained a clause or rider extending the pol- 
icy “so as to be available * * * as it is available to the aforesaid assured, to any 
person or persons while riding in or operating the aforesaid automobile, and to 
any persons, firms or corporations legally responsible for the operation thereof, 
provided such use or operation was with, the permission of the assured or with 
the permission of an adult member of the assured’s household other than a chauf- 
feur or a domestic servant.” 

This is the specific allegation of the complaint, and really forms the basis of 
the present action. Plaintiff also alleges: That the assured employed one Murray, 
who operated the automobile in the furtherance of their business or pleasure and 
with the express permission of the assured and of an adult member of the assured’s 
household other than a chauffeur or domestic servant; and that the automobile was 
being operated by said Murray while said policy of insurance was in full force 
and effect “with the express permission of the said assured and above described 
adult member of the assured’s household.” 

[1] In the defense it is not claimed that Murray was named as a party in the 
former action in which merely the owners of the automobile were concerned. At 
the time of the accident, it was the law in this state that a master was not liable 
for the injuries caused by an automobile unless it appeared that the automobile 
was at the time being operated for his business or on his behalf or by and with 
his direct permission. On the trial of the action against the owners it was urged 
that, at the particular time of the accident, the operator Murray was not engaged 
in the business of the master; and it is quite apparent, therefore, that such conten- 
tion was believed by the jury as evidenced by the verdict in favor of the defend- 
ants. I cannot see that it is the law of the state under the terms of the policy, 
the subject-matter of this action, that the defendant can escape liability to the 
amount of its indemnification. There seems to be nothing in this state by law or 
precedent which has determined the direct question here involved. The “omnibus 
coverage clause” referred to, in my opinion, covered the liability of the operator 
of the car as an unnamed assured. If this construction be correct, then upon this 
ground alone the defense interposed here would not be any adjudication or de- 
termination against the right of the plaintiff to maintain the action. 


In Dickinson v. Maryland Casualty Co., 101 Conn. 369, 376, 125 A. 866, 868; 
41 A. L. R. 500, Judge Curtis, in construing that clause, said: “The purpose of this 
policy was not only to protect a person ‘riding in’ or ‘legally operating the car’, 
with the permission required by the policy from liabilities deemed in law to have 
been caused by him, but also, under clause IV, its purpose was to protect any per- 
son injured by the operation of the car by giving [him] a cause of action against 
the insurer (the defendant) for injuries deemed by the law to have been caused 
by the operation of the car.” 


he object of such provision was to protect any person so injured by giving 
him a cause of action against the insured for injuries deemed by law to have been 
caused by the operation of the car. 


\nother case worthy of note is that of Whitney v. Employers’ Indemnity Cor- 
poration, 200 Iowa, 25, 202 N. W. 236, 238; 41 A. L. R. 495. In that case there 
was involved not only the consideration of the “omnibus coverage clause,” but, 
strange to say, an apparent similar adjudication to that here presented. There a 
third person sued a casualty company after the return of an execution unsatisfied 
on a judgment that the plaintiff had procured against an unnamed assured or 
beneficiary of the insurance who had been sued along with the named assured un- 
der the policy, on the theory that the operator of the car was as much covered 
by the policy as if he had been actually named as an assured. The policy con- 
tained a provision somewhat similar to the one in the instant case, as follows: 
“While the automobile covered by this policy is being used with the express or 
implied consent of the assured named in the policy * * * it is agreed that any 
insurance granted by this policy shall, in addition to the said named assured, inure 
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to the benefit of any person responsible for the operation of the said automobile.” 

In construing such clause, the court said: “While the Ford roadster covered 
by this policy is being used with the express or implied consent of the Moore 
Grocery Company, it is agreed that any insurance granted by this policy, shall, in 
addition to the said Moore Grocery Company, inure to the benefit of Fenlon. By 
thus filling in the names of the parties, it will be seen that, if the grocery com- 
pany consented either expressly or impliedly to Fenlon’s operation of this car, then 
the policy would inure to the benefit of Fenlon.” 

[2] It seems to me, therefore, that the clause relied upon by plaintiff to re- 
cover against this defendant inured to the benefit of Murray, the unnamed operator 
of the car, with as much force and effect as if he had been named in the policy. 
Considering the magnitude of mercantile employment these days, it would be quite 
impossible for any owner to specify in such an insurance policy the particular 
operator who was intended to be insured by reason of the operation of a certain 
car. 

For the reason above expressed, plaintiff’s motion to strike out the first and 
separate affirmative defense is granted, with $10 costs. Order signed. 


GLOBE & RUTGERS FIRE INS. CO. v. FULLER AUTOMOBILE CO. 
Court of Appeals of Ohio, Hamilton County. Oct. 21, 1929. 
‘ 171 Northeastern Reporter 354. 
INSURANCE— AUTOMOBILE—THEFT—INSURED’S EMPLOYEE—FACT 

QUESTION. 

In action on automobile theft policy, whether person committing theft was em- 
ployee of insured he/d fact question for trial court. 

The theft was committed by a car washer employed by insured who had no 
definite hours of emp:oyment and whose employment was terminable at any time 
by either employee or employer without notice. Such employee left insured’s 
premises at 11:30 a. m., and returned that evening and took car intending to leave 
city. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Ross, J., dissenting. 

Action by the Fuller Automobile Company against the Globe & Rutgers Fire 


Insurance Company. Judgment for plaintiff, and defendant brings error.—[By 
Editoral Staff.] 


Affirmed. 

Clarence M. Smith, of Cineinnati, for plaintiff in error. 

Clark & Robinson, of Cincinnati, for defendant in error. 
On Rehearing. 


CusHinG, P. J. The defendant in error, the Fuller Automobile Company, 
plaintiff below, brought an action in the court of common pleas of Hamilton coun- 
ty upon a policv of automobile insurance, claiming a loss and right to recover un- 
der the theft clause of the policy. The policy contained the following clause with 
reference to fire and theft: “Fire and Theft. Rate $.50. C. Theft, robbery or 
pilferage, excepting by any person or persons in the assured’s household or in the 
assured’s service or employment, whether the theft, robbery or pilferage occur dur- 
ing the hours of such service or employment or not. * * *” 


A jury was waived, and the case was tried to the court. Upon a trial of the 
issues, the trial court, considering the evidence, found in favor of the Fuller Au- 
tomobile Company and rendered judgment in its favor. 


There are some questions of law raised in this proceeding in error which are 
not important in determining the question under review. One of those questions 
goes to the burden of proof. This proposition was argued orally and in the brief, 
but, in my opinion, that question is immaterial, for the reason that the trial court 
placed the burden of proof on plaintiff, defendant in error here, and it was re- 
quired to maintain that burden at the trial. 


Another point is made that the petition is insufficient in that it failed to allege 
the theft was committed by a person other than an employee, and a demurrer to 
the petition should have been sustained. However, the answer pleads that the theft 
was by an employee, thereby presenting the issue. 
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The proposition, therefore, turns on whether or not the evidence, and the in- 
ferences to be drawn therefrom by the court sitting in the place of a jury, would 
justify the court in finding the theft was by a person other than an employee. 

The facts briefly stated are as follows: 

The Fuller Automobile Company employed a car washer by the name of Jack- 
son, paying him at the rate of 45 cents per hour while working. He had no defi- 
nite hours of employment, and he could return to work or not as he saw fit, or 
the company could refuse to put him to work if it saw fit. In other words, the 
employment was not permanent and continuing, but terminable at any time by 
either the employee or the employer, without notice from one to the other. 

It appears that on a Saturday, Jackson, at 11:30 a. m. punched the time clock, 
and left the premises of the automobile company. The record does not show any 
communication between Jackson and his employer at this time. On the evening 
of the same day, between 7:30 and 8 o’clock, Jackson went to the automobile com- 
pany’s place of business, took a new automobile, and was leaving the city, and 
while speeding in an outlying village he was intercepted and ran the car into a 
pole, badly damaging it. He was arrested and returned to the city, and held for 
the crime of theft. 

As above stated, the question then is: Was Jackson at the time he stole this 
car an employee? This question of when a person is or is not an employee has 
caused some difficulty in other cases. 

In the case of Attna Life Ins. Co. v. Lembright, reported in 32 Ohio App. 10, 
166 N. E. 586, a like question arose, concerning a group insurance policy. It ap- 
pears that one Lester was an employee of a paper company which carried group 
insurance. Lester, who had been a regular employee, did not work for the paper 
company in any capacity after December 16, 1924. January 7, 1925, he received 
a check for a small balance for work done on December 16th. He received no 
iurther sums from the company except that on December 23 1925, the company 
sent to Lester a Christmas greeting check for $5. Lester was carried on the pay- 
roll of the company without pay until May, 1925. Lester was employed by the 
paper company for no definite period. He could leave the employment when he 
saw fit, and the company could dispense with his services when it saw fit. Lester 
died May 13, 1926. The question before the court was whether or not he was 
an employee under the circumstances—not having been directly discharged—and 
entitled to the benefit of the group insurance. There are some other circumstances 
in that case which would have some bearing on determining the question, but the 
fact remains that the court held Lester was not an employee under the circum- 
stances, and that his beneficiary was not entitled to any benefit under the policy. 


The main difference, as we take it, between the A®tna Life Insurance Company 
Case and the case under consideration is the length of time passing after the em- 
ployee ceases to work and the time when the cause of action accrues. In the Etna 
Life Insurance Case it was some months before the question arose. In our case, 
the question of liability or nonliability arose in a much shorter time. I do not, 
however, think the question of time determines the proposition, since, as above 
stated, the employment was at will and for no definite period. The question of 
whether or not Jackson was an employee at the time of the theft was a question 
of fact for the jury, in this case the court, sitting in the place of a jury. 

If Jackson’s employment did not cease when he left at 11:30 a. m., when did 
it cease? He has never been back, except as he was brought back for trial for the 
theft. He was leaving the city, and used the stolen machine to leave. If the sug- 
gestion of counsel for the insurance company is correct, Jackson must necessarily 
still be an employee, although he had not been back since the date of the theft. 
If we eliminate from the consideration of the evidence the fact that the theft took 
place, and consider the case from the fact alone that Jackson could quit whenever 
he pleased, and he left at 11:30 a. m. on Saturday, and never came back, I think 
any one would concede that the jury might reasonably infer that he severed his 
relation as an employee when he left at 11:30. In other words the insurance com- 
pany undertakes to connect Jackson as an employee by reason of the fact, and that 
only, that he stole an automobile that night. This is not proof of employment. 


My conclusion is that the trial court could reasonably infer from all the facts 
and circumstances that Jackson severed his relationship as an employee of the au- 
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tomobile company when he left at 11:30 a. m. on Saturday, and that the question 
is not a question of law for this court to determine. The trial court having deter- 
mined the fact in favor of the automobile company, in my opinion, this court 
would not be justified in disturbing the judgment. 

Judgment affirmed. 

Hamilton, J., concurs. 

Ross, J. (dissenting). 


This case comes into this court on error from the court of common pleas of 
Hamilton county, Ohio, wherein a judgment was rendered in favor of the plaintiff 
below, the Fuller Automobile Company. 


Suit was instituted upon a policy of insurance issued by the plaintiff in error, 
in which # was recited that the policy insured the defendant in error against loss 
bv theft under the following clause: 


“Perils. Liability assumed only for such and so many of the perils named 
below, as are indicated by a specific premium in writing set opposite thereto. 

“Fire and Theit. Rate $.50. C. Theft, robbery or pilferage, excepting by any 
person or persons in the assured’s household, or in the assured’s service or em- 
ployment whether the theft, robbery or pilferage occur during the hours of such 
service or employment or not. * * *” 

The petition did not allege, however, that the theft was by one other than an 
employee of the insured. A demurrer was filed to the petition, and overruled. 
The answer alleged affirmatively that the theft was by an employee, so that the 
ultimate issue of fact was the question as to whether the thief was or was not an 
employee of the insured at the time of the theft. 

The court below, upon the evidence submitted, found that the thief was not an 
employee at the time oi the theft, and rendered judgment in favor of the insured; 
the case being tried to the court without a jury. 

Th evidence on the question of employment is that a car washer by the name 
of Jackson had been employed by the insured for several weeks previous to the 
theit, being paid at the rate of 45 cents per hour. He had no definite hours of 
employment, and the pay roll introduced in evidence indicated that he received 
varying sums in the several weeks of his employment. He was notified by the in- 
sured that if he did not report for work, or if he quit, he was subject to discharge. 
However, he was advised that he could quit whenever he wanted to. 

The insured testified that the car washer did not get “Saturday afternoon off.” 

On Friday, the day preceding the taking of the automobile, Jackson had been 
paid for the week ending the previous Wednesday, on the basis of 54 hours and 
36 minutes. There was due him on this Saturday the wages earned on Thursday, 
Friday, and Saturday, amounting to $9.90. This amount was held in an envelope 
ior him for a long time after the theft of the car. : 

At 11:30 a. m. on Saturday, Jackson punched the time clock, and there is 
some evidence to indicate that he requested and was given the permission of an ot- 
ficer of the company to remain away Saturday afternoon. There is absolutely no 
evidence that he was discharged, or that he at any time communicated his intention 
to quit his employment to any person connected with the insured. 

At about 7:30 p. m. Jackson returned to the garage of the insured, took an 
automobile, and was later arrested in it for speeding in an outlying village of Cin- 
cinnati. He was not available as a witness at the trial, having escaped from the 
reformatory. 

The language of the policy quoted above does not embody a coverage and ex- 
ception thereto, but on the contrary identifies a specific risk, to wit, theft by a 
person other than an employee of the insured. 

There is but one question for decision by this court and that is whether there 
was any evidence adduced before the trial court justifying the conclusion that 
Jackson was not an employee of the insured. If there was such evidence, the 
judgment below, in favor of the insured, was correct; otherwise, not. ; 

It has been insistently urged that in construing a policy of insurance the policy 
must be construed most strongly against the insurance company. We do not think 
that this rule is necessarily invoked by the question presented in this case. The 
question before this court is not the question of the construction of a policy, which 
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in the instant case is plain and simple, but the effect of the evidence adduced to 
prove loss thereunder. 

In the instant case it is necessary that the insured prove by a preponderance 
of the evidence: (1) That there was a contract of insurance covering the specific 
risk, for which suit is brought; and (2) that the automobile was stolen by some 
person other than an employee of the insured. Valley Mercantile Co. v. St. Paul 
Fire & Marine Ins. Co., 49 Mont. 430, 143 P. 559, L..R. A. 1915B, 327; Ann Cas. 
1916A, 1126. 

The employment of the car washer having been admitted by the insured, it 
became necessary to prove by a preponderance of the evidence that this employ- 
ment had ceased, and, not only that it had ceased, but that it had ceased previous 
to the taking of the automobile. The petition failed to allege this, and was to 
that extent demurrable, and the demurrer should have been sustained. 

The difficulty or even impossibility of proving when the employment ceased 
cannot be substituted for proof that it did cease and for proof when it did cease. 
The employment was patently one at will, severable by either party. The insured 
not having terminated the employment previous to the theft, it is necessary for the 
insured to prove some act or decision on the part of the employee severing the re- 
lationship. And in this connection the provision of the policy excluding risk for 
an employee “whether the theft * * * occur during the hours of such service or 
employment or not” must be borne in mind. 

It is urged that the employee “decided” to quit when he left at 11:30 a. m. 
Saturday. Is punching a time clock, and failing to ask for wages earned, consist- 
ent with such an attitude of mind or decision? When, then, previous to the theft, 
did Jackson decide to quit? Where is there a scintilla of evidence proving such 
intention, or proving the time when any decision was made? Was there any in- 
tention to quit formulated at all? 

The taking of the automobile does not furnish the requisite proof of an in- 
tention to quit employment previous to the theft, for, if it be taken for granted 
that at the time Jackson took the car he intended to quit, still, at that instant, the 
theft was being committed by an employee. It is apparent that if the taking of 
the automobile is accepted as sufficient proof of the decision to sever the relation- 
ship, the line of cleavage between employment and nonemployment is so close to 
the instant of theft as not to justify any conclusion thereon. 

The evidence upon the question of employment is wholly circumstanttal, and 
any conclusion reached upon the time when the employment ceased must be based 
wholly upon conjecture and guesswork, as distinguished from authorized legal and 
logical inference. Each fact proved is capable of multiple hypotheses. If this 
case is not one constituting a failure of proof, then no court has a right to ques- 
tion any conclusion of a trier of facts, no matter how imaginative or conjectural 
that conclusion may be 

Reason and justice support the position of the insurance company in requiring 
the risk from theft to be identified by limiting it to those other than employees, 
when so contractually limited. The risk from employees is much higher, owing 
to their right of access to and their control over the property, than is the risk 
from strangers. 

An examination of the opinion in the case of A&tna Life Ins. Co. v. Lem- 
bright, 32 Ohio App. 10, 166 N. E. 586, shows the facts in that case to be clearly 
distinguishable from the facts in the case at bar. 

It has been suggested that by adding a limitation to the risk providing that 
if the theft be committed by an employee who has not been in the employment of 
the insured, for say a period of ten days, this question might have been eliminated. 
It is in this connection worthy of note that the insurance company should not be 
prejudiced because it has been more liberal in its coverage than it might have 
been. The policy covers theft by a person who has been out of the employment 
of the insured, though only for a brief time. It is not unreasonable that the law 
should require proof that said employee was out of such employment when the 
theft was committed. 

For the reasons given, I must dissent from the majority opinion. 
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AMERICAN LIABILITY CO. v. REMKE. 
Court of Appeals of Ohio, Hamilton County. April 16, 1929. 
171 Northeastern Reporter 372. 
INSURANCE—AUTOMOBILE LIABILITY INSURER, BREACHING CON- 

TRACT TO DEFEND ASSURED IN PROCEEDINGS TO ENFORCE 

LIABILITY UNDER POLICY, CANNOT CLAIM EXEMPTION FROM 

LIABILITY. 

Where insurer issuing automobile liability policy refused to defend insured 
when sued by administrator of occupant who was killed when automobile over- 
turned, under provision of policy that insurer agreed to defend at own cost and in 
name and on behalf of assured any legal proceedings, even though deemed ground- 
less, instituted against assured to enforce liability covered by policy, insurer there- 
by breached contract, and cannot be heard to claim that it is exempt from lia- 
bility, where insurer was furnished statements with reference to accident and had 
notice of filing of action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Action by Richard Remke, as administrator of the estate of Sadie E. Stein- 
bock, deceased, against the American Liability Company. Judgment for plaintiff, 
and defendant brings error. Affirmed.—[By Editoral Staff.] 

Roettinger & Street and Wm. C. Willging all of Cincinnati, for plaintiff in 
error. 

Kelley & Remke, of Cincinnati, for defendant in error. 

CusHING, P. J. On July 30, 1923, the American Liability Company issued an 
automobile liability policy to Mildred Steinbock. The policy, by its terms, covered 
the car while being driven by Edwin A. Steinbock. 

September 1, 1923, Edwin A. Steinbock was driving the automobile from Cin- 
cinnati, Ohio, to Winona Lake, Ind., at which time an accident occurred to the 
automobile. The machine turned over on a road in Indiana and Sadie A. Stein- 
bock, one of the occupants, was killed. 

The administrator of the estate of Sadie A. Steinbock brought an action in 
the court of common pleas of Hamilton county against Edwin A. Steinbock for 
damages. This action was instituted on July 26, 1924, and a default judgment was 
recovered for $5,000. This judgment was recovered one year and nine months 
after the filing of the action. 

February 5, 1924, the liability company wrote the following letter to Edwin A. 
Steinbock : 

“February 5, 1924. 
“Mr. Edwin A. Steinbock, 2243 Monroe Avenue, Norwood, Ohio. 

“Dear Sir: After thoroughly going over the sworn statements made by you, 
Mrs. Louisa Steinbock and Miss Mildred Steinbock, we are of the opinion that 
we are not obligated to defend you in any action brought against you by the ad- 
ministrator of the estate of Sadie E. Steinbock, deceased, for the reason that any 
liability on your part for this accident is specifically exempted under the terms 
of the policy issued to Mildred Steinbock by which terms you are also bound. 

“We are, therefore not further interested in this claim and any other dealings 
you may have direct with Mr. Remke. 

“American Liability Company. 
“Per F. O. Valentine, General Agent.” 

December 22, 1924, the company wrote Mrs. Mildred Steinbock Kiefer the fol- 
lowing letter: 

“December 22, 1924. 
“Mrs. Mildred Steinbock Kiefer, 5858 Valley View Ave., Kennedy Heights, Cin- 
cinnati, Ohio. 

“Dear Madam: We received your letter of December 10th referring to the ac- 
cident which happened on September 1, 1923, on the road to Winona Lake, Indi- 
ana, in which accident your sister-in-law was killed. We note further that your 
father, who was driving the car, was sued on July 26, 1924; by the adm!..istrator, 
which is the first advice we have had of this suit, and that you are demanding that 
we assume the defense of this case. ee 

“We have all the details of this accident in our files and in our opinion it 1s 
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not covered by the terms of the policy and, therefore, we do not care to assume 
the defense. 

“Yours very truly, 

“The American Liability Company.” 

The policy provides as follows: 

“And in addition to the above, the company does hereby agree. 

“(c) To defend at its own cost and in the name and on behalf of the Assured, 
any legal proceedings, even though deemed groundless, instituted against the As- 
sured to enforce liability covered by this part of the policy.” 

From its own letter, it is certain that the company was furnished statements 
with reference to the accident; that it knew and had notice of the filing of an ac- 
tion, and, under the terms of its policy last above quoted, declined to perform its 
contractual obligation under the policy. 

Plaintiff in error relies on the case of Stacey v. Fidelity & Casualty Co., 114 
Ohio St. 633, 151 N. E. 718. Statements of fact in that case are that the insured 
failed to give the insurance company any notice of the accident, or to notify it 
that suit had been brought, failed to forward to the company the summons served 
upon him, but, on the contrary, conducted the legal proceedings voluntarily, and, 
upon his own responsibility, and in direct violation of the terms and conditions of 
the policy. 

In the case at bar, in February, before the action was filed in July, the com- 
pany took the position that it would not defend the action, and, after the action 
was filed, and more than a year before judgment was taken, the company again 
declined to defend the action, as it was required to do under the terms of its pol- 
icv. . 

Having breached its contract, it cannot be heard to claim that it is exempt 
from liability. 

The judgment of the court of common pleas will therefore be affirmed. 

Judgment affirmed. ( 

Ross and Hamilton, JJ., concur. 


BECKER et al. v. GORDON et al. 
Court of Appeals of Ohio, Hamilton County. Oct. 21, 1929. 
171 Northeastern Reporter 411. 
2. INSURANCE—JOINT TORT-FEASORS—INDEMNITY INSURER. 

Indemnity insurer of one joint tort-feasor held not entitled to contribution 
against other joint tort-feasors. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Ross, J., dissenting. 

Suit by Hilda H. Becker and others against David Gordon and others. De- 
cree for defendants, and plaintiffs appeal—[By Editoral Staff.] 

Motion to dismiss appeal overruled. Decree in accordance with opinion. 

Julius R. Samuels and Lester G. Hilpp, both of Cincinnati, for plaintiffs. 

Dolle, O’Donnell & Cash and Nelson Schwab, county prosecutor, all of Cin- 
cinnati, for defendants. 

Hamiuton, J. The plaintiffs, Hilda H. Becker, Clara W. Becker; John A. 
Becker, and F. William Becker, seek by injunction, to prevent the levying of an 
execution on certain real estate, described in the petition, by the sheriff of Ham- 
ilton county, Ohio, and the sale thereof to satisfy a judgment, of which the Royal 
Indemnity Company claims to be the owner. The levying of execution was in- 
stigated by the Royal Indemnity Company, claiming the right by virtue of being 
the owner of a certain judgment in a tort action obtained by one John C. Weber 
against David Gordon and John A. Becker and F. William Becker. Other equita- 
ble relief is asked. 

The pertinent facts are as follows: 

John C. Weber suffered personal injuries, caused by the negligent acts of 
David Gordon and the Beckers, and secured a joint judgment in the sum of $5,000 
against Gordon and the Beckers. At the time the injury was suffered, David Gor- 
don was the holder of a policy of indemnity insurance, issued by the Royal In- 
demnity Company, in which the Royal Indemnity Company agreed with Gordon 
that it would indemnify him against loss arising out of any liability not exceeding 
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$10,000 in respect to any one accident, and limiting the liability to $5,000 jor in- 
juries to any one person; and, further agreed to defend the same on behalf of the 
insured against all claims or suits for damages, etc., and agreed to pay all costs 
and expenses, pay the tax, costs, and interest charges; not in excess of the com- 
pany’s limit of indemnity. 

After the judgment was made final, the Royal Indemnity Company paid Weber 
the amount of the judgment under its agreement with Gordon to indemnify him, 
and took an assignment of the judgment from Weber. 

The indemnity company thereupon sought to collect the amount of the judg- 
ment from the Beckers and, caused execution to issue as above stated. 

The question here is: Is the Indemnity Company entitled to collect the judg- 
ment from the Beckers by virtue of the assignment? 

It is argued here that the payment of the judgment by the indemnity company 
to Weber was an extinguishment of a debt for which it was liable, and it obtained 
no rights under and by virtue of the purported assignment to it by Weber. 

A majority of the court are of the opinion that the plaintiffs are entitled to 
the equitable relief prayed for. 

[1, 2] It has been decided in many of the states and more than once by the 
Supreme Court of Ohio that there can be no contribution between joint tort-fea- 
sors. It must therefore be clear that Gordon could not have contribution as 
against the Beckers. The indemnity company under its contract is bound to in- 
demnify Gordon. It was not a stranger to the obligation. It was bound to defend 
the suit at its own expense, although in the name of the insured. In paying the 
judgment it did no more, than it was obligated to do. It could therefore have no 
superior right to Gordon, and Gordon, not being entitled to maintain contribution 
against the Beckers, the indemnity company may not do so. Its proceedings is 
nothing more or less than an indirect attempt to obtain contribution between joint 
tort-feasors. 

In support of our conclusion we cite the cases of Penna. Co. v. West Penn 
Rys. Co., 110 Ohio St. 516, 144 N. E. 51; and Adams v. White Bus Line, 184 Cal. 
710, 195 P. 389. 

The motion to dismiss the appeal is overruled. 

\ decree may be presented granting a permanent injunction as prayed fr, and 
a mandatory decree may issue entering satisfaction of the judgment on the records 
oi the court of common pleas of Hamilton county, Ohio; and, further, it is de- 
creed that the title to plaintiffs’ real estate be quieted. 

Decree accordingly. 

Cushing, P. J., concurs. 

Ross, J. (dissenting). 

This case was heard on appeal from a judgment of the court of common 
pleas of Hamilton county, Ohio, in favor of the plaintiffs below. 

The facts are as follows: 

John C. Weber received a joint judgment against David Gordon, John A. 
Becker, and F. William Becker, in a suit for damages caused by the combined 
negligence of these defendants. ‘There is no suggestion in the instant case that 
such negligence was either of a malic.ous, or criminal nature, or was a wrong 
done knowingly or wantonly. 


The Royal Indemnity Company had previously issued a policy of insurance to 
Gordon covering such liability, and had also signed the supersedeas bond oi Gor- 
don in his unsuccessful error proceeding to reverse the judgment, after which the 
indemnity company purchased the judgment from Weber, procured an assignment 
from him, which was entered of record, and had execution levied thereon. The 
Beckers in the meantime transferred their real estate to their wives, the plain- 
tiffs in the instant cause. 

A proceeding was then instituted in the court of common pleas against the 
plaintiffs, seeking to have the property of defendants sold to satisfy the judgment 
of Weber, assigned to the indemnity company. Thereupon, the plaintiffs in this 
cause filed a suit to enjoin the indemnity company from collecting said judgment, 
and the sheriff from levying execution thereon, alleging the ownership of the prop- 
erty to be in Hilda H. and Clara W. Becker, the plaintiffs, and the various pro- 
ceedings hereinbefore referred to; alleging further that the judgment obtained by 
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Weber had been paid by the Royal Indemnity Company, by reason of its liability 
on the insurance to Gordon and the supersedeas bond given by Gordon, and that 
the judgment had been fully paid, and was null and void, although satisfaction had 
not been entered of record. 

The petition prayed that the indemnity company and the sheriff be enjoined 
from enforcing the execution, and from selling the plaintiffs’ property, and from 
further proceeding in the suit to sell said property. There was a further prayer 
that the court order that satisfaction of the judgment be made of record; that the 
assignment be canceled; and that the title to plaintiffs’ property be quieted. 

The indemnity company answered, claiming the right to proceed by virtue of 
the assigned judgment from Weber. 

\ reply denied all the allegations of the answer not thereinbefore admitted. 

Upon these facts the majority of the court hold that the plaintiffs are en- 
titled to the relief requested: In this conclusion, I am unable to concur. 

This is an action in equity, in which, among other things the pfaintiffs seek 
to enjoin a surety for a joint tort-feasor judgment debtor from enforcing said 
judgment, which had been assigned to the indemnity company by the judgment 
creditor, upon payment to him, against another tort-feasor judgment debtor. 

The sole basis for asking this intervention of equitable relief is the tortious 
relationship between the judgment debtors, who were joint tort-feasors. 

The case is stripped of many ‘eatures by the absence of allegation or proof 
that there was any collusion between the judgment debtor principal and his surety 
to collect the judgment for the principal, and the absence of any allegation or 
proof that the tort involved was one growing out of fraud or the knowing or 
wanton commission of a wrong. With such cases, we are not concerned. The 
rule against contribution between joint tort-feasors is limited to cases involving 
knowing or wanton wrong, malice, or fraud. Acheson v. Miller, 2 Ohio St. 203; 
59 Am. Dec. 663; Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 141 A. 231; 
Northern Ohio Ry. Co. v. Akron Canal & Hydraulic Co., 7 Ohio Cir. Ct. R. (N. 
S.) 69, 77; 78, 18 O. C. D. 51, affirmed 75 Ohio St. 620; 80 N. E. 1130. See also 
cases cited in Longsdorf’s Notes; 13 Corpus Juris, “contribution,” § 20, p. 829. 

Although in Penna. Co. v. West Penn Rys. Co., 110 Ohio St. 516, 144 N. E. 
51, the bald statement is made that there is no contribution between joint tort- . 
ieasors, the Acheson Case is not referred to, and it is presumed the exceptions to 
the general rule were taken into consideration. 

Judge Wanamaker in Adams Exp. Co. v. Beckwith, 100 Ohio St. 348, 359, 

120 N. E. 300, makes the same general statement, but it can again be presumed 
that the court was referring to the general rule, and took into consideration the 
exceptions referred to in the Acheson Case, which, as far as any direct decision to 
the contrary is concerned, is still the law of Ohio. Even in jurisdictions where 
the rule is applied to ail tort-feasors, regardless of the nature of the wrong, it is 
inapplicable to a surety, especially in an action where equitable relief is sought, 
contribution of itself beinz of an equitable nature. Kolb v. National Surety Co., 
176 N. Y. 233, 237, 68 N. E. 247; City of White Plains v. Ellis, 113 Misc. Rep. 
5, 184 N. Y. S. 444. 
_ There being no identity of surety and principal, the surety may enforce the 
full rights of the original judgment creditor under the judgment assigned to it. 
Penna. Co. v. West Penn Rys. Co., supra; Harbeck v. Vanderbilt, 20 N. Y. 395, 
399; International Ry. Co. v. Pickarski, 114 Misc. Rep. 349, 186 N. Y. S. 319. 


\n authority much relied on by the plaintiffs is the case of Adams v. White 
Bus Line, 184 Cal. 710, 195 P. 389. An examination of this authority shows that 
the opinion is predicated upon authorities which, when carefully analyzed, do not 
support the conclusions of the court. The Califcrnia court, at the beginning of 
the opinion, brushes aside the real question presented by this case with the rather 
Startling statement that it can be taken for granted that there is an identity be- 
tween the principal judgment debtor and the surety, and that payment by the sure- 
ty is payment by the judgment debtor, although no reason is assigned for such a 
remarkable conclusion. 


This is not a case of contribution between joint tort-feasors, and the rule 
against contribution has no application. It is a case in equity, in which this harsh 
rule is sought to be injected without regard to facts. Nor is this a case of sub- 
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rogation of a surety either to the rights of the judgment creditor or the princi- 
pal tort-feasor, judgment debtor. It is a case of an assignment of a judgment to 
a stranger to the judgment, in which equity has been asked to enjoin the enforc- 
ing of the assigned judgment, because of a harsh rule which has no application, 
and in the face of the fact that contribution is an equitable measure, and per- 
mitted even between tort-feasors, when the tort, as in the case here, involves no 
willful, knowing wrong. 

I concur with the majority of the court in its action on the motion to dismiss 
the appeal. 

LEBLOND SCHACT TRUCK CO. v. FARM BUREAU MUT. AUTOMOBILE 
INS. CO. 
Court of Appeals of Ohio, Clermont County. Dec. 4, 1929. 
171 Northeastern Reporter 414. 
INSURANCE—INSURER, PAYING INSURED FOR DAMAGE TO AUTO- 

MOBILE DEMOLISHED IN COLLISION WITH DEFENDANT'S 

TRUCK, WAS REAL PARTY IN INTEREST, ENTITLED TO SUE DE- 

FENDANT (GEN. CODE, § 11241.) 

Where insured’s automobile was demolished in collision with defendant's 
truck, insurer under policy containing subrogation clause paid insured for dam- 
ages to automobile and took bill of sale therefor. After insured had recovered 
judgment for his personal injuries, insurer brought suit for damages to the auto- 
mobile. Held that, after insurer’s payment to insured, cause of action for dam- 
ages to automobile was in insurer, which, as subrogee, was real party in interest; 
under Gen. Code, § 11241, notwithstanding subsequent recovery by insured for 
personal injuries. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Ross, J., dissentin-. 

Action by the Farm Bureau Mutual Automobile Insurance Company against 
the LeBlond Schacht Truck Company. Judgment for plaintiff and defendant 
brings error. Affirmed.—[By Editoral Staff.] 

Britton & Britton, of Williamsburg, and Harry Neal Smith, of Cincinnati; 
for plaintiff in error. 

Nichols, Speidel & Nichols, of Batavia, for defendant in error. 

CusHinc, P. J. The Farm Bureau Mutual Automobile Insurance Company, 
the insurer of the automobile of Ralph Bernard, brought an action in the court 
of common pleas of Clermont county, seeking to recover damages from the Le 
Blond Schacht Truck Company, as the result of a collision between a truck of the 
defendant and the automobile of Ralph Bernard. The collision occurred on July 
16, 1927, on the Wooster pike, near Gushen; Clermont county. The automobile 
of Bernard was practically demolished, and he also sustained personal injuries. 
Prior to the date of the accident, Bernard had taken out a policy of insurance 
with the Farm Bureau Mutual Automobile Insurance Company, covering him 
against loss or damage to his automobile by or through collision. On or about 
August 1, 1927, the insurance company, under the terms of its policy; ‘paid to 
Bernard the entire amount o° damage to his automobile, and took from Bernard 
a bill of sale for the car. 

March 15, 1928 Bernard filed an action in the court of common pleas of Cler- 
mont county against the Le Blond Schacht Truck Companv to recover damages 
for personal injuries. That action was prosecuted to final judgment, which was 
satisfied. 

On April 12, 1928, the Farm Bureau Mutual Automobile Insurance Company 
filed an action against the Le Blond Schacht Truck Company to recover for dam- 
ages to Bernard’s automobile. The petition set forth the issuing of the policy of 
insurance to Bernard, and the collision between Bernard’s automobile and the 
truck of the defendant, and charged the defendant with negligence in permitting 
its truck to be driven on a highway in a careless and negligent manner. 

The petition further set forth the fact that the insurance company had fully 
compensated the insured, by paying Bernard the sum of $880, and taking title 
said damaged automobile. 

The defendant answered, denying negligence and pleaded res judicata 
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A jury was waived, and the trial resulted in a judgment for the insurance 
company, and the Le Blond Schacht Company prosecuted error, seeking to reverse 
the judgment. 

The theory of the plaintiff in error is that there was but one cause of action, 
and, Bernard having brought his action for personal injuries, the insurance com- 
pany was estopped from prosecuting an action for damages to the property. 

It is admitted that the insurance company paid Bernard and satisfied him com- 
pletely for the damages to his automobile on August 1, 1927, and took a bill of 
sale at that time for the machine. Therefore, when the insurance company paid 
Bernard, by virtue of its contract of insurance and the article of subrogation, it 
became the real party in interest. The cause of action for recovery of injuries 
sustained to him personally was in Bernard, and the cause of action ro recover for 
damages to the automobile was in the insurance company. 

The policv of insurance contains the following provision: 

“Subrogation. If the Company shall claim that any loss or damage insured 
under this policy was caused -by act or neglect of any person, firm or corporation, 
private or municipal, the Company shall, on payment of the loss, be subrogated 
to the extent of such payment to all right of recovery by the Assured for the loss 
resulting therefrom, aud such right shall be assigned to the Company by the As- 
sured immediately on receiving such payment.” 

The action for personal injuries having been brought in March, 1928, Bernard 
did not have any right of action against the Le Blond Schacht Company for dam- 
ages to his automobile at that time, as that had been fully paid and satisfied by 
the insurance company on August 1, 1927. Therefore the right of action for dam- 
ages to the automobile was in the insurance company. 

On authority of Underwriters at Lloyds Ins. Co. v. Vicksburg Traction Co., 
106 Miss. 244, 63 So. 455, 51 L. R. A. (N. S.) 319 Cox v. Cincinnati Traction Co. 
32 O. C. A. 487, and section 11241, General Code, providing that the attion must 
he brought in the name of the real party in interest, we find that the action by the 
insurance company was properly brought, and affirm the judgment of the court of 
common pleas o* Clermont county. 

Judgment affirmed. 

Hamilton, J., concurs. 

Ross, J. (dissenting). 1 reluctantly dissent from the opinion of my assoc- 
iates, for the following reasons: 

The decided weight of modern authority in this country supports the view 
that damages resulting from a single tort, even thoiigh such damages be partty 
property damages and partly personal injury damages, are, when suffered by one 
person, the subject of only one suit as against the wrongdoer. 

It is also a well-settled law of this state, and it seems to be universal else- 
where so considered, that a claimant will not be permitted to split a single claim 
or cause of action, which he may possess, and thereby put his opponent: to the pos- 
sible defense of two or more suits thereon. 

Neither the doctrine of subrogation or the operation of an assignment can be 
invoked to subject the wrongdoer, though such he be, to splitting of the cause of 
action and the prosecuting of separate actions for each separate item of damage. 

The case of Lake Erie & Western Rd. Co. v. Falk, 62 Ohio St. 297, 56 N. E. 
1020, furnishes an illustration of how the rights of the insurance cumpany may be 
fully protected by intervention in a suit in which the plaintiff seeks redress on all 
his claims for damages. ‘The evident holding of this case is also to the effect that 
payment by the insurance company cannot be advanced by the defendant tn mini- 
mizing its damages. The legal title to the cause of action remains in the plaintiff 
even after payment by an insurance company of a part of his damages, though the 
plaintiff may be a trustee for the insurance company, to the extent of its subroga- 
tion. It should be noted also that the subrogation clause in the portcy involved 
in the case at bar uses the words “right of recovery,” as distinguished from “inter- 
est in a cause o* action,” or “right of action.” 

We are not concerned in this case with what the rights of the insurance com- 
panv may be against the insured, but the question here submitted is whether or not 


the party causing the damage shall be subjected to more than one suit for a single 
tort. 
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The opinion in the case of Sprague v. Adams, 139 Wash. 510, 247 P. 960, 47 
A. L. R. 529, is submitted in lieu of supporting authorities of the vtew of the law 
above stated. The syllabus of this case is as follows: 

“1. Damages resulting from a single tort, even though they be partly prop- 
erty damages and partly personal injury damages, cannot be made the subject of 
separate suits against the defendant, and a judgment for the property damages will 
be a bar to another action for the personal injuries. 

“2. The fact that the plaintiff, by contract with an indemnity company, has 
given the indemnity company the right of subrogation entitling it to prosecute an 
action in plaintiff's name for the property damages, dces not give plaintiff the right 
to split the causes of action or to obtain more than one recovery for the tort.” 

See, also, George Ry. & Power Co. v. Endsley, 167 Ga. 439; :45 S. E. 851; 
62 A. L. R. 256. 

The court in the opinion in the Washington case reviews at length the authori- 
ties in England and in this country bearing on the above question. Its conclusion 
is in accordance with the view above stated. 

STATE AUTOMOBILE MUTUAL INS. ASS’N OF COLUMBUS, OHIO, v. 
FRIEDMAN. 
Court of Appeals of Ohio, Cuyahoga County. Dec. 2, 1929. 
171 Northeastern Reporter 419. 
1. INSURANCE—LIABILITY INSURANCE—ACTION ON JUDGMENT— 

NOTICE—EVIDENCE—SUFFICIENCY. 

In suit against liability insurer on default judgment against insured; evidence 
established insurer received notice of accident and process papers in substantial 
compliance with insured’s contract (Gen. Code, § 9510—4). 

Gen. Code, § 9510—4, provided that a judgment creditor of insured was en- 
titled to a direct action against insurance company subsequent to obtaining a judg- 
ment and after the expiration of 30 days from the rendition of judgment. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE—LIABILITY INSURANCE—NOTICE—LIABILITY OF IN- 

SURER. 

Notice of automobile accident and process of suit against insured to cashier 
in charge of office of liability insurance by former agent held sufficient to render 
insurer liable under policy. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


3. INSURANCE—LIABILITY INSURANCE—IDENTITY OF PROPERTY 

INSURED—SUFFICIENCY OF EVIDENCE. 

In action on judgment against liability insurer, statement of defense held suf- 
ficient to prove identity of property insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. INSURANCE—LIABILITY INSURANCE—ACTION AGAINST INSUR- 

ER—COMPLIANCE WITH CONTRACT. 

In action against liability insurer on judgment against insured, it must be 
shown that condition in insurance contract of notice of accident in suit brought 
against insured was complied with (Gen. Code, § 9510—4). 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

5. INSURANCE—BURDEN OF PROOF—CONDITIONS PRECEDENT. | 

Conditions precedent must be proved by plaintiff who seeks to recover on in- 
surance policy, but not conditions subsequent. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

\ction by Mary Friedman against the State Automobile Mutual Insurance As- 
sociation of Columbus, Ohio. To review a judgment for plaintiff, defendant 
brings error.—[By Editoral Staff.] 

Affirmed. Judgment affirmed by Supreme Court 171 N. E.—. 

Merrick & Walsh, of Cleveland, for plaintiff in error. 

Sidney B. Fink, of Cleveland, for defendant in error. 

SuLLIvAN, J. This cause is here on error from the municipal court of Cleve- 
land, and the parties stood in the reverse order below. 
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As a precedent consideration of the main question here, it apj ears that on Oc- 
tober 11, 1928, a default judgment in the sum of $1,000 was recovered in the com- 
mon pleas court by the plaintiff, Mary Friedman, against one Harry Shevorsky, on 
a policy of liability insurance on an automobile. At the expiration of thirty days, 
suit was brought by the plaintiff against Harry Shevorsky and the State Automo- 
bile Mutual Insurance Association, setting up the judgment, the policy of insur- 
ance, the nonsatisfaction of the judgment, and the fact that the necessary thirty 
days had expired from the rendition of the judgment. The following language 
in the answer of the insurance company is important in the consideration of the 
case as bearing upon the allegations of the petition and the identity of the auto- 
mobile : 

“Defendant admits that Harry Shevorsky was on the day of said accident 
insured by the State Automobile Mutual Insurance Association of Columbus, Ohio, 
against liability of suit or judgment for personal injuries occasioned while said 
Harry Shevorsky was driving the automobile so insured.” 

“That the judgment referred to in plaintiff’s petition was obtained upon de- 
fault of the said Harry Shevorsky, of which default, the pendency of said action, 
and the rendition of said judgment, this defendant had no notice or knowledge 
whatsoever. Defendant denies that said policy insures against or covers the judg- 
ment above mentioned.” 

A reply was filed by plaintiff alleging that the insurance company received 
due notice of the pendency of the action wherein default judgment had been se- 
cured, and further alleging that the company knew, or should have known, of the 
default judgment. 

[1, 2] Now there is evidence in the record that a former solicitor and agent, 
one Alexander Silber, who was not at the time of the matters and things com- 
plained of in the employ of the company, but who had acted as solicitor at the 
time of the issuance of the policy, had received notice of not only the accident 
itself, but had received from Shevorsky, the insured, the process papers in the liti- 
gation, and that, notwithstanding he had ceased to be an employee or solicitor or 
agent, he went to the office of the insuring agency and informed the cashier, one 
Mr. Callahan, of the accident and the lawsuit, and delivered the papers served upon 
the insured, and it appears further f.om the evidence that Mr. Callahan was the 
cashier of the insuring company or association, and, in addition thereto; was an 
executive in the office to whom matters of the nature under discussion were sub- 
mitted, and that he was the only person in the office of the association itself who 
appeared to be in charge thereof. 

There is a conflict in the testimony between the assured and Silber as to the 
turning over of the papers to Silber, but there is credible evidence on the part of 
Silber that he received these process papers and delivered them to the company, 
under the terms of the policy. There is only one conclusion to come to upon this 
question, and that is that, inasmuch as Mr. Shevorsky could not have been made a 
defendant in court without the service of process, he must have received the nec- 
essary summons, and any other papers in connection therewith served upon him 
by the sheriff, and this conclusion appears clear because, according to the unques- 
tioned testimony, he notified Mr. Silber of the accident and the pendency of the 
suit against him. 

Now it is argued that this notice to Silber was not in compliance with the 
terms of the policy, because Silber had no relationship at the time with the com- 
pany. The question must be considered in another aspect, however. Under the 
record there is no question that Silber became the instrumentality by which the 
company had received notice of the accident and the process papers relating to 
the suit that the company was to defend under the terms of the policy. It is im- 
material what the relationship between Silber and the association was, if the no- 
tice and the papers themselves got to the company. The fact that he had once 
been agent or solicitor of the association, and had ceased so to be, does not alter 
the fact that he assumed to act for the company, and, when the company received 
the notice and the papers, it to that extent at least ratified the instrumentality of 
the agency by which it obtained notice of the accident and the suit. Any instru- 
mentality other than Silber would have been sufficient, because the real question is, 
Did the association or company receive the notice required by the provisions of 
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the policy? Consequently it is our judgment that under credible evidence in the 
record there was a substantial compliance with the insurance contract. 

[3] It is argued that there is no credible proof in the record as to the identity 
of the property insured, but a glance at the statement of defense shows that the 
following language is used :“*While said Harry Shevorsky was driving the automo- 
bile so insured.” Therefore the only question at issue seems to be whether the as- 
sured notified the defendant company of the pendency of the action and the rendi- 
tion of the judgment, and whether notice was given to the company as required. 
Our judgment is that a reliance upon the record forces an answer to these ques- 
tions in the affirmative 

[4] The pending action was brought under section 9510—4, General Code, 
which provides that a judgment creditor is entitled to a direct action against the 
insurance company subsequent to the obtaining of a judgment against the assured, 
and aiter the expiration of thirty days from the rendition of the judgment. Of 
course, in order that the judgment creditor may recover, the conditions in the 
contract of insurance pertaining to the notice of the accident and the suit brought 
against the assured are material, and should be complied with, and we think the 
record in the case here so shows. Sustaining the record is Stacey v. Fidelity & 
Casualty Co. of New York, 114 Ohio St. 633, 151 N. E. 718. 

[5] Conditions precedent must be proven by the testimony of the plaintiff who 
seeks to recover, but we do not think that as to conditions subsequent the same 
rule applies. In the instant case the defendant admits the issuance ane tawfulness 
of the policy. 

Concerning the distinction between conditions precedent and subsequent we 
cite the following authorities: 

“A clause in a New York standard form policy of fire insurance, providing 
that proofs of loss shall be rendered to the company within sixty days after the 
fire, does not constitute a condition precedent, the failure to perform which would 
preclude a recovery under the policy, where there is no provision in the policy de- 
claring that such failure renders the policy void. * * * 

“Where, in an action for recovery under a policy of fire insurance, the defend- 
ant company sets up separate defenses in each of which there is a general denial 
and a specific dental, the general denials will be considered as limited and restricted 
to such particulars as are pointed out in the specific denials and the only issues 
tendered will be those raised by the specific denials.” Wood, Ex’r, v. Connecticut 
Fire Ins. Co. 26 Ohio Dec. (N. P.) 450, 17 Ohio N. P. (N. S.) 273. 


“The requirements in an insurance policy, under which a certificate of insur- 
ance is issued to a member, are that in case of an accident he ‘shall, within ten 
(10) days aiter the date of such accident, send a notice in writing’ to the officers 
of the company, and tnat in case of death ‘notice of said death * * * which death 
notice shall be in addition to the notice of the accident:’ Held, the giving of the 
notice of the accident by the insured was not a condition precedent to the right 
of the beneficiary to recover in case of the death of the insured.” Gibbs v. United 
Commercial lravelers of American, 14 Ohio App. 439. 

[6] As to the question whether or not the plaintiff was bound by the statement 
of Shevorsky that he did not turn the papers over to Silber, we cite Hurley v. 
State, 46 Ohio St. 320, 21 N. E. 645, 4 L. R. A. 161. 

\ party is not bound by the unfavorable testimony of his own witness, but 
may prove his case by other evidence. He is not precluded from proving any. fact 
relevant to the issue hy any competent evidence, though it be a direct contradiction 
of the testimony of the former witness called by him. 

One salient fact in the record is the absence of any denial on the part of the 
association as to the testimony concerning notice of the accident and the deliver) 
and receipt of the process papers. That Silber had once been an agent of the as- 
sociation strengthens the position of the plaintiff, because it was only natural that 
the assured should turn to him in order to comply with the terms of the policy as 
to notice and the delivery of the summons in the suit brought by plaintiff, and the 
real question as heretofore noted is not whether Shevorsky selected the wrong 
person in Silber, but whether, having done so, the notice of the accident and knowl- 
edge of the suit in question were brought home to the company to the extent that 
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there was a substantial compliance with the terms of the policy, even under the 
theory of the argument of able counsel for the insurance company, both in his 
briet and orally. 

Holding these views, the judgment of the lower court is hereby affirmed. 

Judgment affirmed. 

Vickery, P. J., and Levine, J. concur. 
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CASUALTY 


INTERNATIONAL HARVESTER CO. v. NATIONAL SURETY CO. 
No. 36043. 


District Court, N. D. Illinois, E. D. Sept. 27, 1929. 
39 Federal Reporter (2d) 956. 
1, INSURANCE—CONTRACTS—CONSTRUCTION—MAKING CONTRACT— 
UNAMBIGUOUS TERMS. 
Court cannot make insurance contract or take away obvious meaning of 
unambiguous terms. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—ROBBERY—PAY ROLL MONEY—CUSTODY OF MES- 
SENGER OR PAYMASTER—MONEY IN EMPTY ROOM. 
Policy insuring against robbery of pay roll money from custody of mes- 
senger or paymaster did not cover robbery of money left in empty room by 
messenger. 


The policy insured against “direct loss by robbery of money, intended 

for pay rolls only, from the care or custody of any employee of the 

Assured, while acting as Messenger or Paymaster, and while receiving, 

handling, conveying and distributing the same, to and from and within 

such place or places as may be directed by the Assured and described 

in statement No. 3 of the Schedule.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE—ROBBERY—PAY ROLL MONEY—“‘CUSTODY” OF MES- 

SENGER OR PAYMASTER. 

Pay roll money, left in empty room not adjacent to plant superintendent’s 
office, held not in his “custody” as messenger or paymaster within robbery pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

At Law. Action by the International Harvester Company against the Na- 
tional Surety Company. 

Judgment for defendant. 

Wilson, McIlvaine, Hale & Templeton, of Chicago, Ill. for plaintiff. 

Winston, Strawn & Shaw, of Chicago, Ill., for defendant. 

WILKERSON, District Judge. 

This suit is brought to recover $80,421.47, loss claimed to have been sus- 
tained under a burglary policy of insurance. 

The insuring clause is as follows: “For direct loss by robbery of money, 
intended for pay rolls only, from the care or custody of any employee of the 
Assured, while acting as Messenger or Paymaster, and while receiving, handling, 
conveying and distributing the same, to and from and within such place or 
places as may be directed by the Assured and described in Statement No. 3 of 
the Schedule.” 

The policy defines “robbery”: 

“Robbery, within the meaning of the policy is limited to a felonious and 
forcible taking of property: 

“A. By violence inflicted upon the person or persons in the actual care 
and custody of the property at the time, or 

“B. By putting such person or persons in fear of violence, or 

“C. By an overt felonious act committed in the presence of such person 
or persons and of which they were actually cognizant at the time, or 

“D. From the person or direct care and custody of a custodian, who while 
conveying property insured under this policy, has been killed or rendered un- 
conscious by injuries inflicted maliciously or sustained accidentally. 

“E. Premises as referred to in this contract shall mean the entire property 
of the Assured at the various locations named in the policy including inter- 
secting streets not beyond outside boundary of such property.” 

Under the heading “Special Agreements” are the following: 

“A. The company shall not be liable for any loss: 0 Unless effected be- 
tween the hours between 7 A. M. and 7 P. M. * 
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“D. The hours of coverage as described in the policy shall refer to the 
hazard existing outside of the premises of the Assured and it is made a part 
of this Contract, that the hours of coverage on all pay roll money on the 
premises of the Assured are extended to cover from 6 A. M. to 10 P. M.” 

Under the heading, “Location where money is paid to employees and the 
number of guards accompanying each paymaster and location and kind of 
conveyance used and other form of protection,” is the following: 

‘* * * Guards Private Conveyance Other Protection 

“22. Tractor Works, Chicago, Ill. 2 Yes * * *” 

As to two of the other plants provision is made for a “safe” for other pro- 
tection. 

The policy further provides: 

“Number of paymasters not to exceed thirty-two (32) but there may be 
as many assistant paymasters, as are required and the personnel of the pay- 
master at any place, or any of his assistants is entirely eliminated. 

“It shall not be a breach of warranty to dismiss any and all guards used 
in the conveyance of said pay roll moneys, after the paymasters shall have 
entered the premises of the Assured.” 

On March 5, 1926, money, intended for pay rolls only, was transported by 
Brink’s Express from plaintiff’s main office to the Tractor Works. It was in 
a box 3 feet long, 2% feet high, and 18 inches broad, weighing about 175 pounds. 
It was removed from the express wagon and carried by the expressmen into a 
room known as the conference room and placed on the floor in the northwest 
corner of the room. This room was one of a series along the south front 
of the building. They were separated by partitions of which the lower 3% 
feet were solid wood and the remaining portions glass. The rooms in their 
order from west to east were the office of the superintendent, the office of the 
assistant superintendent, the conference room, and the office of the cashier. 
Then came the vestibule, on the other side of which were additional rooms. 
Johnson, the cashier, gave a receipt for the box, Brink’s messengers and guards 
went away and the door to the conference room was locked. No one remained 
in the conference room. It appears that no one was in the office of either the 
assistant superintendent or the cashier. Waring, the assistant superintendent, 
and Lutz, the superintendent, were in the superintendent’s office. There were 
watchmen and other employees in different parts of the building. Wrath, 
the regular paymaster, was not in the building. It is not claimed that any em- 
ployee, with the exception of Lutz, the svperintendent, was charged with the 
care and custody of the box, as paymaster or messenger, after it had been 
placed in the conference room. 

About thirty minutes after the box was placed in the conference room, a 
group of robbers invaded the premises, covered Lutz, the watchmen, and other 
employees with revolvers, fired shots, broke the glass partition of the confer- 
ence room, and carried away the box. 

This question must be answered: Was there a robbery, within the meaning 
of the policy, from the care or custody of Lutz, while he was acting as messen- 
ger or paymaster, and while he was receiving, handling, conveying, or dis- 
tributing the money? And in answering the question consideration must be 
given to the definition of “robbery” in the policy, by which the violence, threats, 
or felonious acts must be directed against or committed in the presence of the 
person or persons in the actual care and custody of the property. 

[1] Plaintiff stresses the rule that contracts of insurance should be liberally 
construed to accomplish the purpose for which they are made, and that the 
language of the policy must be interpreted with reference to its general pur- 
pose and its particular subject-matter. The object of the policy, it is said, 
should not be defeated by any narrow interpretation of its provisions, nor by 
adopting a construction favorable to the company if there be another construc- 
tion equally admissible under the terms of the policy. The rule, however, 
does not permit the court to make contracts for the parties or to take away 
from plain. and unambiguous terms their obvious meaning. 

(2] It is urged that, inasmuch as defendant for a long time had followed the 
practice of leaving the pay roll box in this conference room in the manner in 
which it was left on March 5, 1926, the policy must be construed as having been 





484 The Insurance Law Journal, Vol. 75 [Aug., 1930 


written with that practice in mind and held to cover the entire period of the 
pay roll operations, including the time when the box was “at rest.” 

The language of the policy seems clear. Accepting the contention that it 
was written with the specific pay roll operation at this plant (which was one 
out of thirty-two) in mind, its provisions negative the idea that it was intended 
to cover any part of a pay roll operaton when the money was not in the actual 
care and custody of a messenger or paymaster. It might be contended with 
just as much force that the policy was framed so as to relieve the defendant 
from liability whenever the plaintiff saw fit to give to the pay roll a measure 
of protection different from that specifically set forth. To leave the box week 
after week in an empty room, without any appearance of guarding it, except 
the presence of the superintendent at his desk in a room which was not even 
adjacent to that in which the box was left, was something against which the 
defendant might well wish to protect itself. Such a course was the very thing 
which would suggest to criminal minds the possibility of success in carrying 
out the plan to rob shown in this case. 

[3] Plaintiff argues with great emphasis that the presence of Lutz in his 
office was a compliance with the provisions of the policy, and here the arrange- 
ment between Lutz and Wrath, the paymaster, that on pay roll davs Lutz was 
to remain in his office until Wrath had returned is stressed. The record has 
been examined carefully on this point. Viewing the evidence as favorably as 
possible to the insured, the court is unable to find that the pay roll money, at 
the time of the robbery, was in the actual care and custody of Lutz while he 
was acting as messenger or paymaster and while he was receiving, handling, con- 
veying, or distributing the same. In fact, the ford “care” may not properly be 
applied to the relation of Lutz to this money. There was no act on the part 
of Lutz which would give, even remotely, the impression that he was doing any- 
thing to look after the box or that he was protecting it. The box was brought 
into the room. The messengers and guards and the man who receipted for it 
went away. They had no communication with Lutz. The custody of Lutz was 
purely subjective. It cannot be described as actual. Nor was he acting as mes- 
senger or paymaster or in any other capacity with reference to the pay roll 
box. 

The evidence in this case, in the opinion of the court, requires a finding for 
the defendant. In the view which the court takes of this case, the requests 
for special findings must be denied. 


KOHNER et al. v. NATIONAL SURETY CO. 
Civ. 7258. 
District Court of Appeal, First District, Division 2, California. April 30, 1930. 


287 Pacific Reporter 510. 
2. INSURANCE. 

Burglary policy clause requiring proof of loss to be furnished within 60 
days held binding on insured. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE. 

Waiver by insurer of proof of loss within 60 days must be pleaded to be avail- 
able. 

(For other cases, see Insur: ince, Dec. Dig. § 641[2].) 

4. INSURANCE. . 

Waiver of proof of loss within 60 days under burglary policy cannot be proved 
under implied issue raised by affirmative allegations of answer that proof of 
loss had not been given. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

5. INSURANCE. 

Finding that wife whose property had been stolen, was not member of in- 

sured husband’s household within burglary policy, held supported by evidence. 
The evidence disclosed that the wife, whose property was stolen on 
September 10, 1924, had commenced an action for divorce on September 
4, 1924, and had obtained an injunction pending suit restraining the hus- 





Kohner v. National Surety Co. 485 


band, the insured. from entering premises, and that the husband and 

wife did not live together thereafter. The policy covered insured’s 

property and property of members of insured’s household. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Theft of wife’s property held not within burglary policy covering husband's 
property or “member of his family,” where husband and wife had separate 
residences and wife had court order restraining husband from entering her resi- 
dence. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

7. INSURANCE. 

Finding, in action on burglary policy, that it was untrue that persons com- 
mitting theft were unknown to insured, held to support judgment for insurer. 

The policy provided that it covered all loss through causes stated 
by any person except one whose property was covered by the policy, 
and was therefore a condition precedent to recovery on the policy. 
The condition was pleaded by insured but not proved. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

8. INSURANCE. 

Finding, in action on burglary policy, regarding insured’s residence, held to 
support judgment for insurer. 

The complaint alleged in substance that at time of theft the in- 
sured and wife maintained their household at certain place, and the 
finding was to the effect that it was untrue that at time of acts com- 
plained of the plaintiffs maintained their household at place as claimed. 
(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from Superior Court, Los Angeles County; William Hazlett, Judge. 

Action by Milton J. Kohner and Lurline Kohner against the National Surety 
Company. Judgment for defendant, and Lurline Kohner appeals. 

Affirmed. 


Adolph Johnson, of Los Angeles, for appellant. 


Baili¢é, Turner & Lake and Richard A. Turner, all of Los Angeles, for 
respondent. 


BurRROUGHS, Justice pro tem. 


This action was commenced by the plaintiffs to recover from the defendant 
the sum of $2,500 alleged to be due them upon a policy of insurance. The in- 
surance is what is commonly called “burglary insurance.” 

The policy upon which this action is based recites in substance that in con- 
sideration of $52.25 premium and of the declarations thereinafter contained, 
which the assured warrants to be true and which are to be construed as con- 
ditions precedent, the defendant agrees to indemnify Milton J. Kohner in the 
sum of $5,000 for the term of twelve months, beginning on the Ist day of Janu- 
ary, 1924, for all loss by burglary, theft, or larceny of property insured there- 
under, from within the house, building, apartment, or rooms, occupied by the 
assured as described in the declarations and thereinafter called the premises, 
caused by any person except one whose property is covered thereby. 

The policy then sets forth the schedule of articles insured thereunder, which 
included watches, necklaces, gems, precious and semiprecious stones, jewelry, 
articles of gold, platinum, sterling silver, and other specific articles, to an amount 
not exceeding 50 per cent. of the total amount of insurance under the policy. 
The house which contained the property insured is located at 208 North Beech- 
wood drive, Los Angeles, Cal. It was used as a private residence. 

There is a further provision in the contract of insurance that it “applies to 
all property owned by the assured, or by any permanent member of the house- 
hold. of the assured who does not pay board or rent, or by a relative of the 
assured permanently residing with him, but shall not apply to such property 
owned by a domestic servant or other employee of the assured.” 

It is further provided that: “The assured shall give notice of any loss here- 
under so soon as practicable by telegraph to the company at its home office in 
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New York City or to an agent of the company and to the public police or other 
police authorities having jurisdiction.” 

The policy further provided that: “Affirmative proof of loss or damage under 
oath must be furnished to the company at its home office in New York City 
within sixty days from the date of the discovery of such loss or damage.” 


There is no dispute in the evidence that said Milton J. Kohner and Lurline 
Kohner were husband and wife and, with Maxine Rose Kohner, who was treated 
as a member of the Kohner family, lived on the premises described in the in- 
surance policy up to September 4, 1924. It is also an undisputed fact that Mr. 
Kohner supported the family during said period and for some time thereafter 
On September 4, 1924, Lurline Kohner instituted divorce proceedings against 
her husband, Milton J. Kohner, and on said date the court issued an order re- 
straining said Milton J. Kohner from entering the home at 208 North Beech- 
wood drive pendente lite. Mr. Kohner thereupon took up his residence in a 
downtown hotel. An interlocutory decree of divorce was granted in the month 
of August, 1925. On September 10, 1924, at about 7:45 p. m., some one knocked 
at the door of the Kohner home. There were then in the house Mrs. Kohner 
and Maxine Rose Kohner. Mrs. Kohner went to the door and inquired what 
was wanted. The party answered that he was a deputy sheriff and wanted to 
talk to her and would tell her his business when she let him in. Mrs. Kohner 
thereupon opened the door, and the party on the outside exhibited to her a deputy 
sheriff's badge and together with two others forced an entrance into the house. 
He claimed that they were prohibition officers and had been sent out by head- 
quarters to search the premises for liquor. Mrs. Kohner immediately denied 
that there was any liquor on the premises, but one of the men slapped her in the 
face and pushed her over to the floor, and while two men held her the other 
man proceeded to the back of the house. Thereupon Maxine Kohner came 
into the room and one of the men told Mrs. Kohner to send the girl back. 
This Mrs. Kohner refused to do. The man let Mrs. Kohner up and placed her 
and Maxine on a davenport in the room. One man stayed with them while 
the other two went through the premises and took jewelry and diamonds belong- 
ing to Mrs. Kohner to the value of $3,100. They thereupon left the house 
Under the direction of Mrs. Kohner, Maxine Rose Kohner notified police head- 
quarters and called up a friend and the defendant was notified at its local office. 
The men from police headquarters arrived in about fifteen minutes, and it ap- 
pears from the evidence that the bureau drawers and various places in the home 
had been ransacked. While it is disputed by Mrs. Kohner’s testimony, there 
is evidence that at the time of the arrival of the policy, Mrs. Kohner stated 
that she suspected that her husband had instigated the theft. The evidence 
also shows that all of the property taken by the thieves was the separate prop- 
erty of the plaintiff Lurline Kohner. On September 11, 1924, Sidney Gerson, 
an investigator for the defendant, appeared and secured a sworn statement from 
Mrs. Kohner of the facts and the amount of loss. The proof of loss on regular 
blanks furnished by the respondent company was prepared by I. R. Ruben, an 
attorney for Mrs. Kohner, after a communication with George W. Seith, who 
represented the respondent as their attorney and investigator. On September 
17, 1924, this proof of loss was mailed to one John E. Mattress, who was the in- 
surance broker who negotiated insurance for the Kohners. The evidence fur- 
ther discloses that on September 20, 1924, Mattress mailed this proof of loss 
to the defendant company at its Los Angeles office marked “Personal attention 
of Mr. Paine.” Although Mr. Paine was not then in the employ of the respon- 
dent company, the proof of loss, together with Mr. Ruben’s letter, was actually 
received by the respondent on September 23, 1924. Whether this proof of loss 
ever reached the New York city office of the respondent does not appear. 


It further appears from the testimony of Mrs. Kohner that she was ad- 
vised by Gerson, the investigator of the burglary, that Mr. Kohner should also 
furnish proof of loss to the company. According to the testimony of Mrs 
Kohner, on November 1, 1924, Milton J. Kohner filled out a proof of loss in her 
presence. It was shown to by him before Grace C. Newlove, a notary public, 
on November 1, 1924, and the witness went with her husband to the post office, 
where he mailed said proof on said day to the company at their New York 
office. Grace C. Newlove, the notary public, testified that on November 1, 1924, 
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Milton J. Kohner did appear and make his affidavit to the proof of loss, but 
she further positively testified that Mrs. Kohner was not with him at her office 
where the proof was sworn to. There was also a registry receipt received by 
the Kohners on November 6, 1924, for a package forwarded by registered mail 
to New York to the National Surety Company. Said receipt was produced at 
the trial by the respondent company and it had indorsed thereon with a rubber 
stamp, received December 5, 1924. Mr. Weil, the manager of the defendant 
company at its headquarters in New York, testified that this rubber stamp was 
placed thereon December 5, 1924, the day of its receipt at the home office; that 
he probably placed it there himself. 


On December 20, 1924, acting under the direction of Mr. Weil, George W. 
Seith, the attorney for the respondent, notified Milton J. Kohner of the rejection 
of their claim of loss for the reason “that said claim is not covered by said 
policy contract and the same is hereby denied for the reason, among others 
that said premises described in said policy contract ceased to be your residence 
prior to September 10, 1924, and was not at that time your residence.” 


The court made a finding that on the 10th day of September, 1924, plaintiff 
Lurline Kohner was the owner of all the personal property which was stolen 
from the premises at 208 North Beechwood drive, but neither the property nor 
the premises were in the possession of Milton J. Kohner. The court further 
found that at said time Milton J. Kohner did not maintain his household at said 
place and that at the time the robbery was committed the plaintiff Lurline Kohner 
was not a permanent or any member of the household of Milton J. Kohner. 
The court also found that at the time of the burglary the burglars were un- 
known to plaintiff Lurline Kohner and that said property was taken by theft 
and larceny and had a value of $3,035. The court further found that it was 
untrue that the persons who committed said theft were or that either of them 
was unknown to the plaintiff Milton J. Kohner, and that it was untrue that said 
jewelry or any part thereof was in the possession of said plaintiff Milton j. 
Kohner at the time of said theft. The court further found that neither of said 
plaintiffs within the time provided by said policy of insurance furnished affirma- 
tive or any proof of loss or damage to the defendant under oath at its home 
office in New York, but such proof was made December 5, 1924. It is further 
found by the court that no notice of any loss was given by plaintiffs or either 
of them by telegraph to the company at its home office in New York City 
or to any agent of the company. That within sixty days plaintiff Lurline Kohner 
caused to be delivered to the Los Angeles office of the defendant under oath 
a proof of loss, but that said proof stated that the property insured belonged 
at the time of the said burglary to Mrs. Lurline Kohner and that no other person 
had any interest therein and that there had been no change of the occupancy 
of the premises of the assured since the issue of said policy and that said prem- 
ises were occupied by said Lurline Kohner and Maxine Kohner and by no other 
person. It is further found that the loss to said plaintiff Lurline Kohner is 
not one for which the defendant became liable or obligated to pay under the 
terms of the policy. 

The court entered its judgment in favor of the defendant, and the plaintiff 
Lurline Kohner appeals. 


Many grounds are advanced by the appellant for a reversal of the judg- 
ment. It is claimed that the court erred in its finding of fact that the only 
affirmative proof of loss was delivered to the defendant at its home office in 
New York city on December 5, 1924. The evidence upon this branch of the 
case discloses that three forms of proof of loss were executed by the plaintiffs. 
The first one was executed by the plaintiff Lurline Kohner and verified by her on 
September 15, 1924. This proof was forwarded by the attorney for Mrs. Kohner 
to one L. E. Mattress, the broker who negotiated the insurance for Milton 
J. Kohner. L. E. Mattress was not connected with the defendant, but was 
an independent insurance broker. Mr. Mattress mailed this proof of loss to the 
National Surety Company on September 20, 1924, addressed to its Los Angeles 
office.. This office in turn sent the same to Mr. Seith, who was an independent 
investigator of losses by burglary, but was also an attorney for defendant. He 
returned it to the Los Angeles office of the defendant, and at the time of the 
trial it was procured in court from their files. The second proof of loss was 
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unverified, but was signed by Milton J. Kohner and sent to the home office 
of the company in New York City. This proof was returned to Kohner be- 
cause it was unverified. A third proof, executed and verified by Milton J. 
Kohner, was sent to the company at its hcme office in New York City, but ac- 
cording to the testimony of one Bert Weil, who was the manager of the burglary 
proof department of the company, it was received at the home office of the 
company December 5, 1924. It is claimed by the appellant that this proof of 
loss was received by the company at his home office on November 5, 1924, and 
appellants produced a registry received from the campany bearing the date. The 
testimony of the said Bert Weil was that this receipt was for the package 
containing the unverified proof of loss which they had formerly returned to 
Mr. Kohner. 

[1-4] The evidence upon this point being in conflict, the finding of the 
trial court that the proof last above referred to was not received by the com- 
pany at its home office until December 5, 1924, must be taken as true. The 
policy of insurance provides that affirmative proof of loss or damage under 
oath must be furnished to the company at its home office in New York City 
within sixty days from the date of the discovery of such loss or damage. The 
loss occurred September 10, 1924. No affirmative proof of loss was submitted 
to the company until December 5, 1924, a period of eighty-seven days. In White 
v. Home Mutual Insurance Co., 128 Cal. 131, 60 P. 666, it is held that policy 
of insurance containing a clause that proofs of loss must be furnished within 
sixty days from the date of the fire is the contract of the parties and 
is binding on the assured. The same rule is enunciated in Seccombe vy. Glens 
Falls Ins. Co., 45 Cal. App. 611, 188 P. 305; Harris v. North British & Mer- 
cantile Ins. Co., Ltd. (C. C. A.) 30 F.(2d) 94; and San Francisco Savings Union 
v. Western Assur. Co., etc. (C. C.) 157 F. 695. It is also claimed by appellant 
that the respondent waived the sixty-day limitation for presenting proof of loss. 
We do not discover in the record any acts done by the company or its officials 
that amount to a waiver. Further, the plaintiffs had before them the policy 
of insurance which provided in unmistakable language that affirmative proof 
of ioss must be furnished within sixty days to the company at its home office 
in New York City. The waiver claimed by appellant is but another term for 
an estoppel. Wheaton v. Insurance Co., 76 Cal. 415, 419, 18 P. 758, 9 Am. St. 
Rep. 216. To be available to a party such waiver or estoppel must be pleaded 
in the first instance. Aronson vy. Frankfort, etc., 9 Cal. App. 473, 99 P. 537; 
Schwab v. Bridge, 27 Cal. App. 204, 149 P. 603. Nor can such alleged waiver 
be proved under the implied issues raised by the affirmative’ allegations of the 
answer that proof of loss had not been given. Goddard v. Fulton et al., 21 
Cal. 430; Arnold v. American Insurance Co., 148 Cal. 660, 668, 84 P. 182, 25 
L. R. A. (N. S.) 6; Bank of Anderson v. Home Insurance Co., 14 Cal. App. 
208, 214, 111 P. 507. The ruling by the trial court on this question was cor- 
rect. 


[5, 6] It is also claimed that the finding of the court that it was untru 
that at the time of the theft plaintiffs maintained their household, or that plain 
tiff Milton J. Kohner did maintain his household,. at said 208 North Beechwood 
drive, or the finding that it was untrue that at said time plaintiff Lurline Kohner 
was a permanent or any member of the household of said Milton J. Kohner, 
is against the evidence. The evidence in support of this finding is in sub- 
stance that about September 4, 1924, plaintiffs ceased to live together as hus- 
band and wife. The former going to an hotel, where he lived until October 
16, 1924, the wife continuing to occupy the premises at 208 North Beechwood 
drive, which was her separate property. The wife, on September 4, 1924, com- 
menced an action for divorce and obtained an injunction’ pending suit, restrain- 
ing the defendant in said action (her coplaintiff) from entering the premises at 
208 North Beechwood drive. An interlocutory decree of divorce was entered 
in said action on the 11th day of August, 1925, and the final decree therein was 
entered October 25, 1926. The evidence shows that the plaintiff Milton J 
Kohner never lived at 208 North Beechwood drive after September 4, 1924. 
The policy of insurance indemnifies Milton J. Kohner for all loss by burglary, 
theft, or larceny of the property insured and those designated as residing with 
him from within the house, occupied by the assured. .It also insures the prop- 
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erty of any permanent member of the household of the assured, etc. It seems 
to us that the questions presented are: Was Milton J. Kohner at the time of 
the loss residing on the premises at 208 North Beechwood drive? Was Lurline 
Kohner a member of Milton J. Kohner’s household? We are of the opinion that 
both of these questions must be answered in the negative. Milton J. Kohner 
was residing at an hotel. Mrs. Kohner had restrained him by order of a court 
from again entering the family residence. One of the conditions under which 
the insurance was accepted by the company was that the premises were occupied 
by the assured. In Goldstock v. Fidelity & Deposit Co., 201 App. Div. 816, 
195 N. Y. S. 94, it was held that under a policy of burglary insurance, which 
covered property not only belonging to the assured, but to any relative of the 
assured permanently residing with the assured, the company was only liable 
for such articles as were in the possession of the members of the household 
of the assured while he was alive and occupied the premises, and therefore 
a suit by the wife to recover for goods belonging to her and which were stolen 
after the death of the assured was dismissed. It was held in Balzer v. Globe 
Indemnity Co., 211 App. Div. 98, 206 N. Y. S. 777, the policy covered only prop- 
erty owned by the assured or by any relative of the assured permanently re- 
siding with him. The court held the clause covered the wife “only during the 
time when she answered the description of a relative of the assured permanently 
residing with the assured.” It has also been held that “A permanent abode 
is a home, which a party may leave as interest or whim may dictate, but which 
he has no present intention to abandon.” Sullivan v. Detroit, ete., 135 Mich. 
661, 98 N. W. 756, 760, 64 lL. R. A. 673, 106 Am. St. Rep. 403. In McGrew v. 
Mutual Life Insurance Co., 132 Cal. 85, 64 P. 103; 84 Am. St. Rep. 20, it is held 
that upon a suit for divorce the presumption that the domicile of the husband 
is also the domicile of the wife ceases to exist and it is a matter of proof. 
Each may have a separate domicile. 

In the case at bar there seems to be no question that at the time of the 
theft Mr. and Mrs. Kohner had separate domiciles and that the husband did 
not reside at 208 North Beechwood drive, and therefore the loss was not cov- 
ered by the policy of insurance. 


[7] It is also claimed that there is no evidence to support the finding that 
it was untrue that the persons who committed the theft of the property were 


unknown to Milton J. Kohner. The contract of insurance provides that it 
covers all loss through the causes stated by any person except ane whose prop- 
erty is covered by the policy. This is a condition precedent to a recovery. 
Under these circumstances, we cannot say the finding was improper or not 
supported by the evidence. It was pleaded by plaintiffs, but not proved. 

[8] It is a further claim of error that there are not sufficient findings of 
fact on material issues to support the judgment. This claim seems to be predi- 
cated upon the theory that the findings of fact are mere conclusions of law 
Fifteen of the findings are attacked as coming within this class. As it would 
unnecessarily lengthen this opinion to discuss each one separately, we will ex- 
amine the first alleged error, a decision of this one is sufficient to cover all of 
said objections. The court found: “That it is untrue that on the tenth day of 
September, 1924, or at the time the acts complained of in the complaint herein 
were committed, plaintiffs herein maintained their household or that plaintiff 
herein, Milton J. Kohner, did maintain his household at said 208 North Beechwood 
drive, Los Angeles, California.” This finding responds to an allegation of the 
complaint, “That on or about said tenth day of September, 1924, and while plain- 
tiffs herein did maintain their household at said 208 N. Beechwood drive, said 
city of Los Angeles. * * *” It is held in Dam vy. Zink, 112 Cal. 91, 44 P. 331: 
“The only purpose of the findings is to answer the questions put by the plead- 
ings; and, if facts are stated in the findings in the same way in which they are 
stated in the pleadings, they are sufficient.” In McCarthy v. Brown, 113 Cal 
15, 45 P. 14, it is said, the “findings should state the ultimate facts pleaded and 
not probative facts.” The following cases give illustrations of what constitute 
findings of fact: Weidenmueller’ v. Sterns, etc., Co., 128 Cal. 623, 61 P. 374: 
Levins v. Rovegno, 71 Cal. 275, 12 P. 161; Hollenbach v. Schnabel, 101 Cal. 317 
35 P. 872, 40 Am. St. Rep. 57. It is necessary for the court to state certain 
facts as a reason for finding the issue. Dam v. Zink, supra. In Butler y. Agnew. 
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9 Cal. App. 327, 330, 99 P. 395, it is held that in case of a doubt as to which 
class the findings belong, the doubt should be resolved in favor of the judg- 
ment. We are satisfied that the findings are sufficient. 

(9] It is another claim of appellant that the court failed to find upon material 
issues. Under this particular branch of the case, it seems to be appellant’s 
contention that the court should state the probative facts and find whether 
or not they are true. The authorities last cited answer this claim in the nega- 
tive. 

The judgment herein should be affirmed. It is so ordered. 

We concur: Nourse, P. J.; Sturtevant, J. 


MILLER v. UNITED STATES CASUALTY CO. 

Municipal Court of City of New York, Borough of Manhattan, 

First District. April 29, 1930. 
241 New York Supplement 753. 
1. INSURANCE. 

Assured, on rendition of judgment against him, sustained loss arising or re- 
sulting from claims, within liability insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Insurer under terms of liability insurance policy held liable for interest ac- 
cruing on judgment and on costs in Appellate Division on appeal. 

Policy restricted liability of insurer to sum of $5,000 by reason of in- 
jury to one person, but contained provision that all expenses incurred in 
defending suits and all court costs assessed against assured shall be paid 
by insurer, regardless of policy limits. Insurer contended that its sole li- 
ability to assured was for principal sum of $5,000, and costs incurred by rea- 
son of defense. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Action by August H. Miller against the United States Casualty Company. 

Judgment for plaintiff. 

Harry A. Gair, of New York City, for plaintiff. 

William Butler, of New York City, for defendant. 

Lewis, J 

This case comes before me on an agreed statement of facts, which may be 
briefly stated as follows: 

On February 26, 1925, one Joseph Voroba held a policy of insurance duly 
issued by the defendant and then in full force and effect, indemnifying the insured 
against certain loss. The policy by its terms restricted the liability of the company 
to the sum of $5,000 by reason of injury to one person. It contained the other 
usual provisions giving the company the right to defend all suits, and providing 
that ‘all expenses (legal and otherwise) incurred by the Company in defending 
such suit and all court costs assessed against the Assured shall be paid by the 
Company (whether the verdict is for or against the Assured) regardless of the 
limits of liability expressed in Condition M.” 

On July 5, 1927, a judgment was duly entered for $7,643.50. An appeal was 
taken therefrom to the Appellate Division, Second Department, which unanimously 
affirmed the said judgment (Miller v. Jacobs, 223 App. Div. 852, 228 N. Y. S 
851), and a judgment of affirmance and for costs thereof, was duly entered on 
April 17, 1928, for $112.60. Thereafter leave was obtained from the Court of 
Appeals to appeal thereto, and appeal was duly taken to the said court, which 
thereafter unanimously affirmed the said judgment. Miller v. Jacobs, 249 N. Y 
577, 164 N. E. 590. 

On December 8, 1928, the defendant paid on account of the judgment of July 
5, 1927, the sum of $5,143.50, together with $112.60, the costs of the Appellate 
Division, and the costs in the Court of Appeals. 

_The defendant defends on the ground that under the policy of insurance issued 
by it, it is not responsible for the interest which accrued on the principal sum of 
$5,000 and for the interest on the amount of costs in the Appellate Division. The 
defendant contends that its sole liability to the plaintiff was for the principa' 
sum of $5,000 and costs incurred by reason of the defense. 
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This case presents the identical question previously passed upon by me on a 
motion to dismiss the complaint. 

Upon reviewing the question, my original opinion of the law is confirmed. 

At this time it might be reiterated that the policy involved is one “—— to indem- 
nify the assured designated in the said schedule against loss arising or resulting 
from claims upon the assured for damages on account of bodily injuries.’ 

Unlike the policy presented in other instances, I do not find any provision in 
this policy requiring the assured to pay the loss as a condition precedent to the 
right to institute suit upon the policy. Here we have rather a policy of in- 
demnity than an agreement to reimburse the assured for losses actually paid by 
him. 

[1] Upon the rendition of the judgment for $7,500 against the assured, “loss 
arising or resulting from claims” was sustained by the assured, within the mean- 
ing and purview of this policy. 

[2] The fact that the policy indemnified the assured against loss arising out 
of a liability does not alter the situation. 

“The contract was to indemnify against loss from liability, The loss was not 
sustained, within the meaning of the contract, until the liability was established 
by a judgment.” Creem v. Fidelity & Casualty Co. of New York, 141 App. Div. 
493, at page 498, 126 N. Y. §. 555, 559. 

In other words, when “the liability was established by a judgment,” the hap- 
pening in that event upon which was the obligation of the defendant to pay thereby 
occurred. The situation is tersely stated in one of the cases as follows: 

“If the only provision contained in the policy was that the insuring company 
would indemnify the assured against loss by reason of liability because of an ac- 
cident happening to its servant, obligation to pay would arise when judgment 
determining liability was entered against the assured.” Saratago Trap Rock v. 
—— Accident Insurance Co., 143 App. Div. 852, at page 855, 128 N. Y. S. 
822, 825. 

Though the decisions in other states draw a nice distinction between contracts 
indemnifying one against liability for damages and contracts merely indemnifying 
one against damages, this court regards itself relieved of this refinement by the 
later decisions in this state, which are binding upon us. 

“When an appellate court in this state, after solicitous consideration and con- 
trast of the foreign decisions which are in conflict, disapproves one class of de- 
cisions and cleaves to the other, it generally remains only for a court of first 
instance to accept the adjudication of its own state.” Gair Co. v. Travelers’ In- 
surance Co. of Hartford, Conn., 109 Misc. Rep. 499, 504, 180 N. Y. S. 163, 165. 

It is needless at this time to repeat other reasons for my conclusions set forth 
in the prior decision rendered by me upon the motion to dismiss the complaint. 

Judgment for the plaintiff for $441.90; five days’ stay. 


VAUDREUIL LUMBER CO. v. AETNA CASUALTY & SURETY CO. 
Supreme Court of Wisconsin. April 29, 1930. 
230 Northwestern Reporter 704. 


X ila i POLICY—CONSTRUCTION AGAINST IN- 
SURER. 


Ambiguous language of policy prepared by insurer should be construed most 
strongly against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—BURGLARY INSURANCE—ENTRANCE TO VAULT— 
USE OF FORCE ON INNER DOORS—“ENTRY’—‘EXTERIOR.” 


_ Use of force upon inner doors held ‘ ‘entry” into vault effected by force and 
violence upon “exterior” of vault, within meaning of burglary policy. 


The policy insured against loss by felonious abstraction of property 
from within insured’s vault after entry into such vault has been effected 
by force and violence directly upon the exterior thereof, of which force 
and violence there shall be visible marks, and provided that insurer should 
not be liable for any loss effected by opening vault by use of any key or 
manipulation of any lock. It appeared that the vault insured had outer 
doors locked by combination lock, and that there were also inner doors 
locked with a key, which had to be opened before one could secure access 
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to the interior of the vault. Entrance to the vault was effected by manipu- 
lating the combination lock and by the use of force and violence upon the 
inner doors leaving visible marks upon the vault doors. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from a judgment of the Circuit Court for Chippewa County; James 
Wickham, Circuit Judge. Affirmed. 


Action by the Vaudreuil Lumber Company against the Aitna Casualty & Surety 
Company begun April 13, 1929, to recover upon a policy of burglary insurance. 
From a judgment for the plaintiff entered May 9, 1929, the defendant appealed. 


Defendant issued to the plaintiff a policy of insurance against loss by the 
felonious abstraction of property from within plaintiff’s vault “while closed and 
locked by at least one combination or time lock, and located in the assured’s 
premises as defined herein or elsewhere after removal therefrom by burglars, 
after entry into such safe or vault has been effected by force and violence by the 
use of tools, explosives, electricity, gas or other chemicals directly upon the ex- 
terior thereof, of which force and violence there shall be visible marks.” The 
policy further provided that the company should not be liable “for any loss effected 
by opening any safe or vault insured hereunder by the use of any key or by the 
manipulation of any lock.” > 


The vault had outer doors locked by a combination lock. There were also 
inner doors which were locked with a key, which had to be opened before one 
could secure access to the interior of the vault. The vault was entered and cash 
taken. Entrance to the vault was effected by manipulating the combination lock 
and by the use of force and violence upon the inner doors which left visible 
marks upon these vault doors. 

Linderman, Ramsdell & King, of Eau Claire, for appellant. 


W. H. Stafford and Harold E. Stafford, both of Chippewa Falls, for 


respondent. 
STEVENS, J. 


[1, 2] The single question presented is whether the use of force upon the 
inner doors is an “entry into such * * * vault * * * effected by force and violence 
by the use of tools * * * directly upon the exterior” of the vault within the 
meaning of this provision of the policy. 


_ The policy in question is not one prescribed by statute, but one drafted by the 
defendant company. As to such a policy, “it is a familiar rule that in case of 
doubt or ambiguity the language of an insurance policy should be construed most 
strongly against the insurer.” Reeves v. Midland Casualty Co., 170 Wis. 370, 
373, 174 N. W. 475, 476, 959. “When the policy is capable of two meanings, that 
which is most favorable to the insured is always to be adopted.” Patterson v. 


Natural Premium Mutual Life Ins. Co., 100 Wis. 118, 125, 75 N. W. 980, 983, 
42 L. R. A. 253, 69 Am. St. Rep. 899. 


The most that can be said is that there may be doubt or ambiguity as to what 
is meant by the “exterior” of the vault, as that term is used in this policy. The 
policy must be construed in the light of its purpose to protect the plaintiff from 
the felonious loss of its property contained in the interior of the vault where entry 
is effected by force or violence. Accepting the meaning most favorable to the 
insured, and the meaning that effects the purpose sought to be accomplished when 
the policy was issued, it must be held that the force and violence applied to the 
inner doors was applied to the “exterior” of the vault, within the meaning of that 
term as used in the policy. 

These inner doors were clearly exterior to that portion of the vault which 
was to be protected by the insurance policy. “Until the inner doors were opened 
no access could be had to its contents, and no entry made into the safe proper.” 
Bruner Co. v. Fidelity & Casualty Co., 101 Neb. 825, 166 N. W. 242, 243. It 
was the apparent purpose of the policy to protect this interior from burglarious 
entry effected by force and violence used upon any portion of the vault that must 
be forced before the interior could be entered. Had it been the purpose of the 
company to limit its.liability to cases where force and violence was applied to the 
outer doors of the vault, it could have made that meaning perfectly clear by the 
use of a few apt words. But it did not do so. Instead, it issued a policy that is 
clearly capable of a construction that renders it liable in this case. 
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The cases relied upon by the appellant are those where force was applied to 
the contents of the vault after entry into its interior was secured by means other 
than the use of force or violence. 

Judgment affirmed. 
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MISCELLANEOUS 


BRITISH AMERICA ASSUR. CO. OF TORONTO, CANADA vy. LAW, 
UNION & ROCK INS. CO., et al. 
JOHN S. ALDEHOFF & CO. v. BRITISH AMERICA ASSUR. CO. OF 
TORONTO, — 
10.9 


No. q ° 
Circuit Court of Appeals, Fifth Circuit. March 31, 1930. 
Rehearing Denied April 25, 1930. 
39 Federal Reporter (2d) 416. 
i: Oo AGENT—BREACH BY COMPANY—DAM- 

Insurance company, having breached agency contract, held not entitled to re- 
cover damages from agents for their refusal to perform further. 

Insurance company required agents to submit to methods of doing 
business which were destructive of their rights under contract and es- 
sential to its performance. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeals from the District Court of the United States for the Northern Dist- 
rict of Texas; William H. Atwell. Judge. 

Suit by the British America Assurance Company of Toronto, Canada, against 
the Law, Union & Rock Insurance Company and others. From the judgment 
rendered, plaintiff and defendant John S. Aldehoff & Co., a partnership com- 
posed of John S. Aldehoff and another, separately appeal. 

Reversed and remanded. 

E. G. Senter and R. W. Mayo, both of Dallas, Tex. (E. G. Senter and R. W. 
Mayo, both of Dallas, Tex., on the brief), for British America Assurance Co. 

Geo. S. Wright, of Dallas, Tex. (Thompson, Knight, Baker & Harris and 
Geo. S. Wright, all of Dallas, Tex., on the brief). for Law, Union & Rock Ins. 
Co., Safeguard Ins. Co., Aldehoff, and Moseley. 

Before Walker and Bryan, Circuit Judges, and Dawkins, District Judge. 

Dawkins, District Judge. 

Plaintiff brought this suit to recover damages for the alleged breach of 
a contract of agency and upon open account for sums alleged to have accrued 
while the defendants John S. Aldehoff & Co., were acting as its general agents 
for soliciting fire insurance in the states of Texas and Oklahoma. Petitioner al- 
leged: 

It entered into a contract with said defendants in December, 1915, which 
had continued until about the 17th day of February, 1925 (1923). when it was 
broken by said defendants. That it had been satisfactory and profitable, and had 
resulted in the establishment of approximately fifty agencies in the state of 
Oklahoma, and one hundred in Texas. That among the provisions of said con- 
tract were the following: 

“This agreement may be terminated at any time by either party giving 
the other party seventy days’ notice in writing. In such case such termination 
shall take effect from the expiration of the notice so given and neither party 
shall have any claim or claims, right or rights against the other for any al- 
leged loss of prospective profits or commissions or any damage alleged to be 
caused in the future to the business of either party by such termination. In 
case of such termination, however, the General Agent will at the request of 
the Company pursue and complete any unfinished matters of business falling 
under this Agreement. 

“Upon the termination of this Agreement all books, supplies, maps, surveys 
and documents containing the records of the business of the Company shall 
be the property of the Company and shall be promptly delivered to the Com- 
pany on demand and the General Agent is bound and hereby agrees to allow 
the Company full liberty to inspect and take notes of all information as to the 
company’s liability or other details of its business which is contained in any 
books, maps or documents which belong to the General Agent. 

“The General Agent agrees not to disturb the business which shall be on 
the books of the Company at the time this Agreement may be terminated by 
either party and not to solicit the renewals of said business and to recognize 
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that the same belongs to the Company and to permit the Company to continue 
in full and peaceable possession of the same and of all the agencies if the terri- 
tory covered by this agreement and any violation of this condition shall render 
the General Agent liable in damages to the Company.” 

Further that, on or about the 17th day of February, 1923, defendants John 
S. Aldehoff & Co., gave notice to plaintiff of the termination of said contract, 
and at or about the same date took over the agencies in the said states. entered 
into an agreement and conspiracy with the other defendants herein, Law, Union 
& Rock Insurance Company and Safeguard Insurance Company, to deliver to 
them said business, and would undertake and endeavor to and would solicit all 
of the local agents of plaintiff in said states, to cancel out insurance ther out- 
standing which had been written in the name of plaintiff, and place it with said 
defendant companies, all in violation of said contract, and which was by the 
defendants carried out as far as possible, and that plaintiff thereby suffered a 
loss of business in said states of the reasonable market value of $100,000. Plaintiff 
further alleged an indebtedness against John §. Aldehoff & Co. on account of the 
sum of $3,500, against which they had remitted only $916.48. 

Plaintiff prayed for judgment in the sum of $100,000 actual damages, and 
$50,000 exemplary damages, and $3,500, as for balance due on account. 

Defendants John §. Aldehoff & Co., after excepting to the various articles of 
the petition on the ground that they disclosed no cause of action, denied the 
allegations generally, but admitted: 

That they had acted as general agents from the year 1911 to February 16, 
1925 (1923), and in turn charged plaintiff with entering into a conspiracy with 
Hines Bros. of Atlanta, Ga., and Crum & Forster, a New York corporation, to 
injure and destroy the business of defendants. That, among the provisions of 
the contract between plaintiff and the said John §. Aldehoff & Co., were the 
following : 

“Said general agents shall have full power and authority on behelf of the 
company to make contracts of insurance, to countersign, issue, make indorse- 
ments upon and cancel policies of the company, to ask for, demand and receive, 
sue for and give valid receipts for all premiums or other sums of money due the 
company in respect of any such contract of insurance, or in respect of the busi- 
ness transacted through the general agency, to accept and acknowledge notices 
and process of law, to accept service and all legal process on behalf of the com- 
pany, and generally to do all such acts, matters and things incidental to the 
above powers as shall be necessary for the doing and carrying out of the com- 
pany’s business in said territory. 

“That the general agent shall provide necessary office accommodations and 
office staff in the City of Dallas and at his own expense keep insurance maps, 
records of policies issued, dates of expiration, etc.; that the general agent shall 
at his own expense, employ and keep special agents, well trained in fire hazards, 
and approved by the company; that the general agent shall inspect all risks, ap- 
point all agents and be responsible to the company for all premiums on business 
written in said territory, furnish to the company at its home office daily reports, 
abstracts, of business written, cancellations and indorsements to be furnished 
weekly, if requested by the company; that the general agent should submit at 
all times for inspection by the company all books and accounts, agents’ daily 
reports and correspondence, * * * and many other provisions.” 

That under said agreement they had appointed the various agents, all of 
whom had reported to defendants at Dallas, Tex., “and not to the home office or 
any other representative of the plaintiff.” That some time prior to February 1. 
1923, plaintiff placed its business in said states “under the control and direction 
of Hines Bros., as southern managers and Crum & Foster as United States mana- 
gers.” That these defendants were not advised of such changes until they read 
in the Insurance Field of February 1, 1923, the announcement of Crum & Fors- 
ter‘s acquisition of the controlling interest of the British America Assurance 
Company. That they then attempted to ascertain what the effect of this ar- 
rangement would be by telegrams, and were led to believe that their business 
would not be disturbed. That they subsequently learned that plaintiff had sent 
messages to other persons indicating that defendant’s general agency would soon 
be terminated and they would be deprived of their business, and that on February 
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16, 1923, defendants received a letter from F. M. Gund, manager of the Western 
Department of Crum & Forster, reading as follows: 


“You have probably read that Crum & Forster have purchased the British 
America Assurance Company, and it will, therefore, be in order for you to report 
all Oklahoma business of this company to the Western Department at Freeport, 
Illinois. 


“We presume that you have been advised by the Toronto office of the new 
arrangement and that you are now forwarding daily reports, indorsements, polic- 
ies, etc., to this office. 

“Will you please acknowledge receipt of this letter, together with your 
understand (ing) and oblige.* * *” 

That, not having received any advice from plaintiff that they should make 
reports as suggested in this letter, and desiring to obtain “definite information 
as to the course to be pursued by plaintiff,” on the same date, February 16th, 
they wired the Toronto office as follows: “Important we should know earliest 
moment whether company is to be operated in future upon same commission plan 
as heretofore. Is it to be considered to change existing plan of our reporting 
to head office?” To which plaintiff replied: “Your wire. Please communicate 
direct with Crum & Forster.” 


That, inasmuch as defendants had always transacted business with the To- 
ronto office, they did not communicate with Crum & Forster, but the various 
local agents who reported to defendants as general agents began to communicate 
with them over the telephone as to whether defendants were going to continue to 
represent the British America Assurance Company or not; whereupon on the 
said 16th day of February, 1923, defendants wired plaintiff as follows: “Manoeu- 
vers Hines Brothers especially disconcerting to agents and perplexing to us. We 
insist upon definite telegraphic reply from you our wire, February 12th respecting 
future operations. We are without any specific advices’—and on the same day 
received this reply: “Please notify audit bureau in Texas to forward all daily 
reports, cancelled policies, indorsements, etc. to Hines Bros., Spring & Harris 
Streets, Atlanta, Georgia, and audit bureau in Oklahoma to forward daily report 
canceled policies, indorsements, etc. to F. M. Gunn, Manager, Old Colony 
Building, Freeport, Illinois.” 

That there was an audit bureau in the state of Texas. That, under the 
method of doing business prior to the date of said telegram, the Oklahoma re- 
ports were made to the audit bureau, which in turn forwarded the daily re- 
ports, cancellations, renewals, etc., to defendants. That the reference to the 
Texas bureau meant the local agents should forward such reports direct to 
Hines Bros. of Atlanta instead of to defendants in accordance with the provisions 
of their contract of general agency and “in accordance with the universal course 
of dealing between plantiiffs and defendants during the entire life of said agency. 
That the last-quoted telegram was a direct breach and violation of the general 
agency contract between the plaintiff and these defendants and deprived them of 
all authority as general agents in said states. That “it would have been im- 
possible for these defendants to have continued a general agency business on 
behalf of the plaintiff with the local agents under the control and authority of 
other representatives of the plaintiff, with the local agents of the plaintiff, with 
the local agents of the plaintiff sending all reports, indorsement and cancellations 
to Hines Bros. on Texas business and to F. M. Gund on Oklahoma business.” 
Further, that plaintiff had breached said contract by not giving the seventy 
days’ notice required to terminate the same, thereby causing defendants great 
damage and injury, and as a consequence was not entitled to rely upon any of 
the provisions thereof. That, if plaintiff had not breached said contract but 
had terminated it according to its provisions, they (defendants) would have been 
entitled to an overriding commission, and because of said breach they should re- 
cover the same as damages, and, “if there was no valid satisfaction of plaintiff's 
claim, the defendants allege said damage as an offset or counterclaim against 
plaintiff.” 

Further, that the plaintiff, through one of its agents and representatives, 
had slandered one of the defendants, John S. Aldehoff, by saying, in substance, 
“John S. Aldehoff is a bad man and will not pay his debts,” and from which said 
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defendant John S. Aldehoff was entitled to recover the sum of $40,000 actual 
damages and $10,000 exemplary damages. 

In response to the demand for $3,500 on open account, defendants alleged 
that they had sent an itemized statement of the account with a check in full 
settlement for the balance due of $916.48, which had been accepted by the 
plaintiff, and it was estopped to claim anything thereon. 

Defendants prayed that plaintiff’s demand be rejected, for judgment on their 
cross-claim. in the sum of $40,000 actual damages, and for $10,000 exemplary 
damages. 

Defendants Law, Union & Rock Insurance Company and the Safeguard 
Insurance Company answered jointly by pleading the general issue and averring 
that they had been joined with the defendants John S. Aldehoff & Co. in an 
effort to coerce the latter “into making settlement upon an alleged claim of an 
agency balance claimed to be due. * * *” 

The case was tried before a jury, and both sides moved for an instructed 
verdict. The court directed a verdict for the plaintiff in the sum of $1,343.65, be- 
ing the amount of the overriding commission which the defendants had de- 
ducted from the remittance made after the agency had been terminated on 
February 16, 1923, but otherwise rejected the claims for damages by the plaintiff 
and by the defendants John S. Aldehoff & Co., respectively, and dismissed the 
Law, Union & Rock Insurance Company and Safeguard Insurance Company from 
the suit. Plaintiff alone has appealed. 

Without finding it necessary to review the mass of evidence in the case, 
including the letters and telegrams above quoted in the pleadings, we conclude 
that the lower court correctly found that the plaintiff had breached the contract 
by taking away from Aldehoff & Co. the right to have daily reports, cancella- 
tions, renewals, etc., made through their office. The proof shows that this was 
essential to the maintenance of their business, and that a general agency could 
not function successfully if denied this right. Defendants endeavored repeatedly 
to obtain satisfactory information from plaintiff as to whether it intended to 
make any changes with respect to the agency, but got no definite reply until the 
receipt of the message of February 16, 1923, quoted hereinabove, directing that 
the audit bureau in Texas forward all daily reports, cancellations, indorsements, 
etc., to Hines Bros. of Atlanta, Ga., and those from Oklahoma to F. M. Gund, 
manager, Freeport, Ill. As a matter of fact, there was no audit bureau in 
Texas, but we think it clear that plaintiff intended the local agents in that state 
should report to Hines Bros. instead of to defendants, as they had done in the 
past. Promptly upon receipt of these instructions, defendants wired to plaintiffs, 
canceling the contract, as follows: 

“Wires and correspondence from representatives of your company we regard 
as a total breach by you of our contract and we shall hold you liable for dam- 
ages resulting to us therefrom Stop As you have breached the contract and 
therefore put an end to it we shall not act under it nor recognize your right to 
do so.” 

[1] This action of plaintiff and response of defendants we think put an end to 
the contract, for plaintiff, having required the defendants to submit to a method 
of doing business which was destructive of rights under their contract essential 
to its performance, and having thereby itself first broken the agreement in the 
manner indicated, could not then be permitted to recover damages from the 
defendants because of their refusal to be:further bound. See 13 C. J. p. 613, 
verbo “Contracts,” § 661 et seq. and authorities in footnote; Anvil Mining Com 
pany v. Humble, 153 U. S. 540, 14 S. Ct. 876, 38 L. Ed. 814 

In any event, putting aside the matter of its own breach, a careful examina- 
tion of the record we think discloses that the plaintiff has failed to prove any 
damages with that degree of certainty essential to a recovery. 

We also think that the court below was correct in holding that the defend- 
ants were not entitled to take credit for the overriding commissions of $1,343.65. 
That allowance was contemplated only in event the contract was terminated in 
the manner provided therein after notice of seventy days. 

[2] As to the amount claimed upon open account, we conclude from the evi- 
dence in this record that the defendants were not entitled to deduct the following 
items from their remittance, to wit: February 28, 1919, $351.44; February 19, 













































































































498 The Insurance Law Journal, Vol. 75 [Aug., 1930 


1920, $9.53; February 28, 1921, $455.13; and February 28, 1923, $152.98—or a total 
of $969.08. These were sums paid out for taxes upon certain portions of the 
business placed with the defendants through what were termed “treaty com- 
panies.” Correspondence was had between the parties thereto with reference to 
these items at the time they accrued, and the defendants, after stating their con- 
tention, left the matter “entirely to your (plaintiff’s) decision.” Plaintiff de- 
clined to allow defendants credit therefor, and there the matter ended. Under 
such circumstances we do not think the defendants could, after the lapse of 
several years and the contract had been terminated, go back and charge the 
plaintiff with these amounts. Defendants pleaded accord and satisfaction against 
the reopening of these items upon the ground that it had sent the plaintiff a 
statement and letter of remittance with a check in full payment, which it had 
accepted; but there was no dispute about the items which they paid. They 
simply deducted from the amount admitted to be due credits to which they were 
not entitled. No estoppel can arise from the payment of a debt admitted to be 
due. 

The judgment appealed from is therefore set aside, and the case is remanded 
for further proceedings not inconsistent with the views herein expressed. 


In re PEOPLE by BEHA, Superintendent of Insurance. 
In re FIRST RUSSIAN INS. CO. 


Claim of FRED S. JAMES & CO. 


Court of Appeals of New York. May 6, 1930. 
171 Northeastern Reporter 572. 
1. INSURANCE— 


Claims of policyholders and creditors having origin in business transacted in 
country were primary charge on fund deposited in trust by foreign insurance com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

2. INSURANCE. 

Attachment liens as against trust fund deposited by foreign insurance company 
were subordinate to claims of domestic policy holders and creditors. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

3. INSURANCE. ’ 

Any surplus of trust fund deposited by foreign insurance company was, until 
appointment of liquidator. subject to attachment or sequestration in aid of claims 
arising from business done abroad. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

4. INSURANCE. ; 5 act 

Surplus in hands of superintendent of insurance completing liquidation of for- 
eign insurance company was held as ancillary receiver. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

6. INSURANCE. : 

Foreign creditor procuring attachment against property of insurance company 
was entitled to interest on claim payable from surplus after liquidation. 

The attaching creditor was not asserting a claim to participate in fund as bene- 
ficiary of trust, a member of class or group for whom administration was assumed, 
but was asserting a claim in priority and even in a sense in hostility thereto, in 
that the lien of its attachment had put it in the same position as if it were the 
holder of mortgage or of an equitable lien, the product of agreement. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from Supreme Court, Appellate Division, First Department. : 

In the matter of the application of the People, by James A. Beha, Superintend- 
ent of Insurance, for an order to take possession of the property and conserve 
the assets for the benefit of credito1s of the First Russian Insurance Company, 
wherein Fred S. James & Company filed a claim. From an order (227 App. Div. 
784, 237 N. Y. S. 866) of the Appellate Division affirming an order of the Special 
Term, which confirmed the report of a referee and directed payment of the claims 
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of creditors from the surplus in the hands of the superintendent of insurance, the 
Superintendent of Insurance appeals by permission. 

Affirmed. 

James F. Donnelly, Alfred C. Bennett, John M. Downes, and Clarence C. Fow- 
ler, all of New York City, for appellant. 

Frederick B. Campbell and Paul C. Whipp, both of New York City, for re- 
spondent First Russian Ins. Co. 

Louis J. Wolff and David Rumsey, both of New York City, for respondent 
Fred S. James & Co. 


Carpozo, C. J. By an order of the Supreme Court made in August, 1925, the 
superintendent of insurance was directed to take possession of any property in this 
state belonging to the First Russian Insurance Company, a Russian corporation, 
in order to conserve and liquidate its assets “as the nature of the case and the 
interests of its policyholders, creditors, stockholders or the public. may require.” 
Insurance Law, § 63, subd. 4 (Consol. Laws, c. 28). 

Before the entry of that order the respondent Fred S. James & Co. as assignee 
of a foreign creditor, a British corporation, had procured a warrant of attachment 
against the property of the insurance company in an action growing out of busi- 
ness transacted in Great Britian, and had caused a levy to be made upon assets of 
the defendant company in the possession of a trust company. 

[1-3] The assets thus subjected to the lien of the attachment had been deposit- 
ed with the trust company in trust for the benefit of domestic policyholders and 
creditors. The claims of such policyholders and creditors, in so far as they had 
their origin in business transacted in this country, were a primary charge upon 
the fund, and attachment liens and others were subordinate thereto. Matter of 
People ex rel. Stoddard (In re Norske Lloyd Ins. Co.) 242 N. Y. 148, 151 N. E. 
159. Even so, there was a reversionary interest in the surplus, if surplus there 
should prove to be, which, until an order had been made for the appointment of a 
liquidator, was subject like other assets to attachment or sequestration in aid of 
claims arising from business done abroad (Murphy v. Second Russian Ins. Co., 
240 N. Y. 554, 148 N. E. 702). 

[4] The superintendent of insurance has now completed the task of liquidation 
in respect of domestic claims, and holds a surplus in his hands to be disposed of 
as if it had been committed to his custody as an ancillary receiver. Ins. Law, § 
63, subd. 5; Matter of People by Beha (In re Second Russian Ins. Co.), 243 N. Y. 
524, 154 N. E. 590. This surplus, which is part of the fund that was attached 
while in the possession of the trust company, is claimed by the attaching creditor 
to the extent that recourse thereto is necessary to satisfy its lien. The debt hav- 
ing been proved, an order has been made that principal and interest be paid by the 
liquidator out of the fund in his possession. The question to be determined is the 
propriety of the award of interest. 


[5] There is indeed a general rule in the distribution of estates that from the 
time when the assets have been subjected to the administration of the law, interest 
ceases to run in favor of any creditor who seeks a share of the assets as a bene- 
ficiary of the trust, if the result of the allowance of such interest will be to pre- 
fer him over others. Matter of People by Stoddard (In re Norske Lloyd Ins. Co.) 
249 N. Y. 139, 163 N. E. 129. In the case now before us, we know that after 
satisfying the local creditors, a surplus is available for the benefit of creditors 
whose claims have their origin in business in foreign lands. We do not know how 
many those creditors are, nor whether the surplus will be adequate to pay them all 
in full. That being so, the argument is pressed that the lien of an attachment, 
though charged upon the fund in advance of the date of liquidation, is ineffective 
as security for interest subsequently accruing. 

[6] We think the argument misconceives the scope and rationale of the rule 
that it invokes. The claimant, the attaching creditor, is not asserting a claim to 
participate in the fund as a beneficiary of a trust, a member of the class or group 
for whom administration was assumed. The claim which it asserts 1s not in sub- 
ordination to the trust, but in priority and even, in a sense, in hostility thereto. 
The lien of its attachment has put it in the same position as if it were the holder 
of a mortgage or of an equitable lien, the product of agreement. A receiver or 
other officer taking such a fund into his custody, must take it as he finds it, with 
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all its imperfections on its head. One of those imperfections for this receivership 
was a lien created as security, not for principal alone, but for principal and inter- 
est. The fund is not free until the lien has been discharged. Porter v. Beha 
(D. C.) 8 F. (2d) 65, 76; Matter of Binghamton General El. Co., 143 N. Y. 261, 
264, 38 N. E. 297; Bennett v. Complete Electric Const. Co., 8 App. Div. 301, 40 
N. Y. S. 1139; Woerishoffer v. North River Const. Co., 99 N. Y. 398, 402, 2 N. E, 
47; Matter of People ex rel. Stoddard (In re Norske Lloyd Ins. Co.), supra, at 
page 167 of 242 N. Y., 151 N. E. 159; Sedgwick Collins & Co. v. Russia Ins. Co. 
of Petrograd, [1926] 1 K. B. 1, 25 Lloyd List Law Reports, 453; High; Receivers 
(4th Ed.) § 348, p. 435). 

Other objections have been considered and have been found to be untenable. 

The order should be affirmed with costs. 

Pound, Crane, Lehman, Kellogg; O’Brien and Hubbs; JJ.; concur. 

Order \firmed. 


PEOPLE, BEHA, State Superintendent of Insurance, v. SECOND RUSSIAN 
INS. CO. 
In re BONYNGE & BARKER. 
Supreme Court Special Term, New York County. March 26, 1930. 
242 New York Supplement 100. 
1. INSURANCE. 


Attorneys employed by authorized directors of Russian insurance company, 
performing valuable services in contesting liquidation proceedings, held entitled to 
fees. 

New York insurance department, after notification by United States Depart- 
ment of State that decrees of Soviet governments were without force, continued to 
recognize existence of Russian insurance company and permitted them to do busi- 
ness. Authorized directors of Russian insurance company employed attorneys to 
oppose certain amendments to insurance law and to oppose liquidation proceedings 
by the superintendent of insurance at time when company was solvent and there 
was reasonable prospect of success in opposing superintendent’s application. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

2. INSURANCE. 


That attorneys employed by Russian insurance company were unsuccessful in 
opposing liquidation proceedings would not defeat claim for services on quantum 
meruit. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Attorney’s claim for services for opposing liquidation of insurance company 
at rate of $40 per hour and $20 per hour for assistants held authorized. 

Insurance company employed attorneys to oppose liquidation proceedings by 
superintendent of insurance and gross assets upward of $1,000,000 and net assets 
of over $450,000. Litigation extended for over a year, and in argument before 
Appellate Division former judges of such court were employed. Attorney was ex- 
perienced insurance lawyer of 15 years’ standing, commanding highest rates of pro- 
fessional compensation, and spent almost all of his time on litigation. Attorney 
had qualified as expert of standing in his specialty, and testified that services were 
worth $40 per hour for himself and $20 per hour for assistants, although charge 
for similar work was ordinarily at least $50 to $75 per hour. Uncontradicted tes- 
timony estimated value of services at $50,000, though claimant sought to recover 
only $43,690. 

(For other cases see Insurance, Dec. Dig. § 675.) 


Application of the People, by James A. Beha, State Superintendent of Insur- 
ance, for an order to take possession of the property and conserve the assets for 
the benefit of the creditors of the Second Russian Insurance Company, and the in- 
terests of its policyholders, creditors, stockholders and the public, in which Paul 
Bonynge and another filed a claim. On exceptions to report of referee. 

Claimant’s exceptions sustained and exceptions of Superintendent of Insurance 
overruled. 

Bonynge & Barker, of New York City (Paul Bonynge and Robert J. Sykes, 
both of New York City, of counsel), for claimants. 

Clarence C. Fowler, of New York City (James F. Donnelly. John M. Downes, 
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and Alfred C. Bennett, all of New York City, of counsel), for Superintendent of 
Insurance. 

McCook, J. 

[1, 2] The state superintendent of insurance and the claimants, Messrs. 
Bonynge and Barker, have respectively excepted to the report of the learned ref- 
eree, who fixed the fee of the latter at $22,000 and also awarded them their full 
disbursements of $2,819.40, or a total of $24,819.40. According to the contention 
of the superintendent, nothing is due on either head, while the claimants say that 
the award for fees is inadequate and that they are entitled to the full amount of 
their bill of $43,690 or, with the disbursements $46,509.40. ‘The superintendent’s 
exceptions are based on the theory that the services rendered and disbursements 
made were not for the benefit of the United states branch of the Second Russian 
Insurance Company, but for that of certain of its directors, because the branch 
was doing no business, while the home office in Russia had been destroyed, with 
its assets in the hands of the Soviets; that these directors not only had no au- 
thority to employ counsel in the New York proceedings, but that such acts on their 
part were not acts of conservation, and on the contrary were governed by an 
intention to draw out the funds and take them over for their own benefit; that no 
employment of the claimants by the managers of the United States branch was 
shown, and that, if there had been such hiring, it was beyond the power and au- 
thority vested in these managers. In the opinion of the court, the evidence re- 
ceived by the learned referee was, as he finds, sufficient to establish such employ- 
ment and the power or authority lodged in such managers was adequate for the 
purpose. Moreover, the Court of Appeals has expressly passed upon the latter 
question in Matter of Second Russian Insurance Co., 250 N. Y. 449, 166 N. E. 163, 
which held that “the three named directors [Messrs. de Sevaux, Miller and Savitch, 
the very ones whose authority is attacked by the superintendent in the within pro- 
ceeding] at least had sufficient standing or apparent authority, under all the cir- 
cumstances, to petition the court for some equitable relief regarding these funds.” 
See, also, James & Co. v. Second Russian Insurance Co., 239 N. Y. 248; 146 N. E. 
369, 37 A. L,. R. 720. 

In spite of having been notified several years before by the United States De- 
partment of State that the decrees of the Soviet government were without any 
force, the New York insurance department continued to recognize the existence of 
these Russian companies, permitted them to do business and incur obligations, in- 
cluding the employment of counsel, to receive premiums and otherwise to do every- 
thing that a going insurance company could do. Claimants’ first services were 
rendered in connection with opposing certain amendments to the Insurance Law; 
they were reasonably necessary and proper to defend and protect the interests of 
their client. The most important part of the work done, however. was in the 
course of litigation connected with a petition of the superintendent of insurance 
of New York for an order of liquidation of the United States branch of the 
Second Russian Insurance Company. When this proceeding was instituted in Feb- 
ruary, 1925, there is no dispute that the company had gross assets of upwards of 
$1,000,00 and net assets of over $450,000. It was solvent and could not have been 
disturbed except on the ground taken in the petition, namely, that the further con- 
tinuation of its business would be hazardous by reason of events. and conditions 
in Russia due to the Bolshevist revolution and the rule of the Union of Soviet 
Republics. Of course, this ground of liquidation has now been sustained. At that 
time, however (February 11, 1925), it was novel and unprecedented; at least as ap- 
plied to the situation in the Second Russian Insurance Company, which was, fully 
justified in resisting and opposing the superintendent’s application and seeking to 
defeat it, since such a course had reasonable prospects of success, and acquiescence 
would have meant surrender of its very life. Accordingly, the claimants were 
employed as counsel, and as such counsel they vigorously and ably supported its 
side of a litigation extending over more than a year, and involving eleven matters 
before the Appellate Division and two before the Court of Appeals. In the ar- 
gument before the Court of Appeals, claimants retained two former judges of that 
court, whose fees are included in the claim now under consideration. 

Mr. Barker, of the claimants’ firm, is an experienced insurance lawyer of fif- 
teen years’ standing in that specialty, commanding the highest rates of professional 
compensation. He spent almost all his time upon the litigation and also the time 
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of his partners and of lawyer assistants in the claimants’ office. These services 
were reasonably necessary and proper. Considering that their client had for more 
than ten years been doing business in the state of New York, with the knowledge 
and consent of the superintendent of insurance and under his certificate and licease, 
its officers were not only justified in employing every likely means to maintain its 
rights, but bound so to do, and its counsel were amply warranted in doing every- 
thing they did in their professional capacity. That they were ultimately unsuc- 
cessful, after varying fortunes, is no answer to their claim of compensation for 
services upon a quantum meruit and for the return of their expenditures. This 
conclusion is supported by the authorities, and especially by Barnes v. Newcomb, 
89 N. Y. 108. The cases cited by the superintendent to the contrary do not appear 
to be in point. It is perhaps some answer to the superintendent’s assertion of un- 
necessary and valueless work, performed, as he claims, without authority; that at 
an earlier stage, and after receiving the proof of claim, he allowed to claimants 
a sum in excess of their disbursements, thereby conceding some amount to be due 
for services, although he later attempted to withdraw the concession. 

[3] The sole remaining question is whether the learned referee’s award for 
services is fair; whether it is excessive or inadequate. Mr. Barker testified as a 
witness to the facts already mentioned. He qualified as an expert of standing in 
his specialty, and established beyond dispute the important, difficult, and highly 
technical quality of the litigation, the exacting nature of the professional assistance 
required, and the great value of the services rendered by his office, which he es- 
timated for the purposes of this claim at $40 per hour for himself and $20 per 
hour for his assistants, although he said his charge for similar work was ordinarily 
at least $50 to $75 per hour. Another experienced lawyer, also called as an ex- 
pert, estimated the value of claimants’ services as over $50,0C0, and he was not 
even cross-examined. While it is true that neither referee nor court is bound to 
accept such expert testimony, even if uncontradicted, the absence, as here; of 
any contradictory evidence, is not without significance. Every element to support 
substantial fees, except ultimate success, was present—a large sum of money in- 
volved, a difficult task, a great amount of time spent by experienced and skillful 
counsel, and a reasonable and compelling necessity for the services. In the opin- 
ion of this court, the full claim herein should be allowed namely, $43,690 for ser- 
vices $2,819.40 for disbursements, a total o $46,509.40. 

The claimants’ exceptions are accordingly sustained and those of the superin- 
tendent of insurance overruled. Settle order on notice. 


REISING v. FRATERNAL AID UNION et al. (No. 29294.) 
Supreme Court of Kansas. May 3, 1930. 

287 Pacific Reporter 270. 
INSURANCE—MISMANAGEMENT — INDIVIDUAL MEMBER—POWER 
TO SUE. <a 

Individual member of fraternal benefit society could not maintain action 
against society or its officers for exceeding corporate powers or mismanagement 
(Rev. St. 1923, § 40—716; Laws 1927, c. 231). 

Syllabus by the Court. ; 

An individual member of a fraternal benefit society does not have capacity to 
maintain an action against the society and its officers on the ground that the soc- 
iety or its officers have exceeded its powers, or conducted its business fraudulently, 
or failed to comply with any of the provisions of the statute relating to such soc- 
iety. The authority to correct abuses of this character are, by statute, vested in 
the commissioner of insurance and the Attorney General. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 

Appeal from District Court, Douglas County; Hugh Means, Judge. : 

Action by Frank Reising against the Fraternal Aid Union and others. From 
an adverse judgment, plaintiff appeals. 

Affirmed. 

A. B. Mitchell, of Lawrence, H. M. Waring, of Omaha; Neb.; and J. H. 
Brady, of Kansas City, for appellant. 

Geo R. Allen and Richard F. Allen, both of Topeka, and F. M. Pearl, of 
Hiawatha, for appellees. 
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Harvey, J. This is an action by a member of a fraternal insurance society al- 
leging mismanagement, abuse, and actions by the directors and officers of the 
society beyond the authority conferred upon them by law, or the charter, causing 
and calculated to result in serious injury to the society, and alleging that the 
board of directors and acting managers and officers were acting in their own in- 
terests in misappropriation of corporate funds. It was specifically charged that 
throughout the years from 1914 to July, 1925, certain officers and members of the 
advisory board were paid salaries, or per diem, without such salaries having been 
fixed by the governing body of the association, as provided by Laws 1927, c. 231. 
The plaintiff seeks an accounting of the money alleged to have been wrongfully 
and illegally paid to the individual defendants named and for judgment that they 
pay and return the same to the society. The trial court sustained a demurrer to 
plaintiff’s petition, and he has appealed. 

Our statute relating to fraternal benefit societies (R. S. 40—716, as amended 
by chapter 231, Laws of 1927; R. S. § 40~—713), provides, in substance, that, 
when such a society or its officers, shall exceed its powers, or conduct its business 
fraudulently, or fail to comply with any of the provisions of the statute relating 
to such society, and such acts come to the knowledge of the commissioner of in- 
surance, he may investigate the society, and exclude it from doing business in the 
state if defects found to exist are not corrected, and on his request an appropriate 
action shall be brought by the Attorney General, and that no injunction will be 
granted or receiver appointed by any court against such society except on appli- 
cation of the Attorney General at the request of the commissioner of insurance. 
The gist of plaintiff’s complaint is that the officers of the society exceeded their 
powers and failed to comply with the provisions of the statute refating to such 
society. . 

In previous actions in this court it has been held that a member of a fraternal 
beneficiary societv cannot maintain an action such as this; that all power to main- 
tain suits of this character is withdrawn from such members and placed in the 
superintendent of insurance and Attorney General. Albach v. Fraternal Aid Un- 
ion, 100 Kan, 511, 164 P. 1065; Cavlovic et al. v. Officers of Supreme Legislative 
Body of St. Joseph Nat. Croatian Beneficiary Association, 117 Kan. 545, 232 P. 
598; Cavlovic v. Baker, et al., 118 Kan. 412, 234 P. 1009. The holding of the fed- 
eral court construing this statute is to the same effect. Soptich v. St. Joseph Nat. 
Croatian Beneficiary Ass’n (D. C.) 34 F. (2d) 566. 

Appellant cites Haynes v. Fraternal Aid Union (D. C.) 34 F. (2d) 305, where 
in a similar action a motion to dismiss the bill was overruled in so far as it asked 
for an accounting; but, on an answer being filed, alleging that the matters com- 
plained of had been approved by the insurance department of the state, and also 
authorized and approved by the Supreme Lodge of the society, the motion of de- 
ae for judgment on the pleadings was sustained by an order of December 

Appellants cite and rely on Folts v. Globe Life Ins. Co., 117 Neb. 723, 223 
N. W. 797. Without reviewing that case in detail, it is sufficient to say that it 
involves an entirely different question. Moreover, the record disclosed that the 
procedure complained of in the action had been submitted to and approved by the 
insurance department and Attorney General of the state. In this case there is no 
allegation that any complaint had ever been made to the insurance department or 
Attorney General of this state of the alleged irregularities sought to be corrected 
by this action. 

The trial court correctly held that the plaintiff had no capacit’ to maintain 
this action, and its judgment is affirm.d. 


HARRIS v. A. P. NICHOLS INV. CO. 
No. 16815. 
Kansas City Court of Appeals. Missouri. Feb. 17, 1930. 
Rehearing Denied March 3, 1930. 
25 Southwestern Reporter (2d) 484. 
2. INSURANCE—FINDING THAT BROKER BREACHED AGREEMENT 
TO PROCURE CERTAIN TYPE OF POLICY HELD JUSTIFIED. 
In action against insurance broker for damages for breach of agreement to 
procure for plaintiff a definite kind of policy of theft insurance covering the 
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theft of merchandise from automobile, evidence /ield sufficient to sustain trial] 
court’s finding of defendant’s breach of agreement. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


3. INSURANCE—FAILURE OF PLAINTIFF APPLYING FOR DEFINITE 
KIND OF POLICY TO READ POLICY ISSUED HELD NOT TO PRE- 
CLUDE RECOVERY AGAINST BROKER FOR BREACH OF UNDER- 
TAKING. 

Where insurance broker undertook, at instance of plaintiff, to procure cer- 
tain type of policy covering theft of merchandise from plaintiff's car, but failed 
to procure the right kind of policy, and thereafter plaintiff sustained loss which 
was not covered by the policy, relationship between plaintiff and the insurance 
broker was that of principal and agent, especially where plaintiff had employed 
broker as insurance agent on many prior occasions, and broker could not avoid 
liability for damages on account of plaintiff’s failure to read and familiarize him- 
self with the provisions of the policy issued. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

6. INSURANCE—INSURED SUSTAINING LOSS NEED NOT LITIGATE 
LIABILITY OF INSURANCE COMPANY IN SEPARATE SUIT AS 
CONDITION PRECEDENT TO RECOVERY AGAINST BROKER FOR 
oa WRONG KIND OF POLICY, WHERE POLICY WAS IN EVI- 
JENCE. 

One applying to insurance broker for particular kind of policy, who sus- 
tained loss which he intended to cover by the policy, was not required to litigate 
in separate suit liability of the insurance company as condition precedent to 
recovery against broker for breach of its undertaking in issuing the wrong kind 
of policy, where the insurance company had refused payment, and policy was 
in evidence and found by the court not to cover the loss. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

Action by F. A. Harris against the A. P. Nichols Investment Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, for ap- 

pellant. 

Williamson & Gaylord and Harris & Koontz, all of Kansas City, for respon- 

dent. 

ARNOLD, J. 

Tihis is an action seeking damages for a violation of an alleged agreement 
under which defendant was to secure insurance for plaintiff against the theft 
of merchandise from his automobile. 

Briefly stated, the facts are: Defendant is a corporation organized under 
the laws of the state of Missouri, with authority to conduct an insurance broker- 
age business and agency in Kansas City, Mo. In May, 1922, plaintiff, who was 
a dealer in valuable linens and laces, selling principally direct from his auto- 
mobile, desired a policy of insurance covering theft of goods from his car. He 
went to the office of defendant, through whom he had secured various policies 
of insurance for a number of years, and there talked with a Mr. Bennett, sec- 
retary of said company, and was told defendant, in their agency department, did 
not write such a policy as he desired. At the same time Bennett, in the presence 
of plaintiff, called the office of W. B. Johnson & Co., also general insurance 
agents in said city, and inquired if they could write or procure the kind of 
policy desired. Plaintiff then was told such a policy could be issued and the 
amount of the premium, which would be at the rate of $20 per thousand cov- 
erage. About a week later plaintiff returned to defendant’s office, and told 
Bennett he had decided “to get one of those policies for $2,000.00.” Bennett 
then called Johnson & Co. and ordered it. He stated to plaintiff the policy 
would be mailed to him as soon as it came, or he could come to the office for 
it. Some ten days later, about June 15, 1922, plaintiff received the policy desig- 
nated “Commercial Traveler’s Form,” which was issued by the Continental In- 
surance Company of New York. Upon receipt of a statement therefor, plain- 
tiff paid to defendant the sum of $40, the amount of the premium, out of which 
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it appears defendant retained the sum of $4 as compensation for its part in the 
transaction. 

It is in evidence plaintiff had not previously known of W. B. Johnson & 
Co. A theft occurred from his automobile parked on Walnut street between 
Tenth and Eleventh streets, public streets in Kansas City, Mo., at about 3 
o'clock p. m. on or about October 5, 1922, while plaintiff was at a bank nearby. 
Laces and linens contained in a suitcase, alleged in the petition to be of the 
value of much more than $2,000, were stolen. It further appears plaintiff re- 
ported the loss to Bennett, who told him to bring in his policy; that on the fol- 
lowing day he took the policy to defendant’s office, and, in company with Mr. 
Bennett, went to the office of W. B. Johnson & Co., and later to the office of 
an adjuster for the Continental Company, where a proof was prepared. The 
adjuster stated the claim would be forwarded to New York. No suggestion 
was made at that time that the policy did not cover the loss. Several days 
later plaintiff was informed that his policy did not include the risk in question, 
and that his loss was not covered thereby. 

It is admitted of record that neither plaintiff nor any of defendant’s officers 
or employees ever examined or read the policy prior to the loss; that plaintiff 
collected from: W. B. Johnson & Co., the sum of $500 in settlement of a suit 
instituted against them, based upon their alleged failure to issue the kind and 
character of contract desired and ordered from their agency. The release exe- 
cuted to them is not shown in evidence, and we are not informed of its terms. 

Mr. Bennett testified on behalf of defendant company that he was its sec- 
retary; that he called by telephone two firms of insurance in seeking the type 
of policy desired; that, in the presence of plaintiff, he told Mr. Melling of W. B. 
Johnson & Co. the kind of policy plaintiff desired; that he was informed that 
said company could issue a policy covering theft of articles from an automobile: 
that, upon being so advised, he ordered it; that W. B. Johnson & Co. selected 
the particular policy and company; that the policy was mailed to plaintiff, without 
examination, by one of the employees of defendant company during the absence 
of witness from the city; that it was the custom and practice of insurance agents 
and brokers, where a policy had been ordered by one agent or broker from an- 
other recognized agency, that it would not be read by the broker or agent re- 
ceiving it, except, perhaps, merely to check up the name of the assured and 
the amount of the coverage. 

Plaintiff’s petition alleges, in substance, the corporate status of the defend- 
ant, the nature of its business; that it was plaintiff’s custom to carry his mer- 
chandise in an automobile for display to prospective customers, of which de- 
fendant had notice; that for a valuable consideration defendant promised and 
agreed to secure for plaintiff a policy >f insurance insuring plaintiff against 
theft of merchandise from his automobile, in the amount of $2,000. It is then 
charged that a theft occurred on October 5, 1922, and plaintiff thereby sus- 
tained a loss of more than $2,000; “that defendant in violation of its agreement 
neglected and failed to secure for plaintiff a policy insuring him against loss by 
theft of his merchandise from his automobile”; that plaintiff has been able to 
recover only the sum of $500 to apply on said loss. Judgment is asked in the 
sum of $1,500. 


The amended answer of defendant, upon which the cause was tried, is as 
follows : 

“Now comes defendant and for answer to the petition of plaintiff : 

“1. States that if plaintiff had suffered any loss or damage by reason of 
the matters and things alleged in his petition, said loss or damage was, without 
any fault of this defendant, caused or contributed to by the negligence of the 
plaintiff himself, in that he failed to ascertain between the date upon which 
he alleges defendant agreed to obtain for him a policy of insurance as described 
and the date upon which the alleged loss occurred, whether the property in 
question and the alleged loss or kind of loss in question, were properly covered 
by insurance; 

_ “2. And states that plaintiff has heretofore received and accepted the sum 
of $500.00 in full payment for the alleged loss and as satisfaction therefor, and 
that thereby all persons, firms and corporations, including this defendant, were 
and was released from any and all liability in connection with the matters and 
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things set forth in plaintiff’s petition, and that plaintiff is now estopped from 
seeking any recovery from defendant or any other persons, firm or corporation 
on account of the matters alleged in the petition. 

“3. States that plaintiff, by reason of his failure to ascertain for the period 
of approximately four months whether the alleged loss in question or class of 
loss was covered by insurance, is estopped to set up the matters herein. 

“4. States that plaintiff has elected to pursue a remedy other than and in- 
consistent with the one here sought and is therefore barred in the present ac- 
tion. 

“5. Further answering, defendant denies each and every allegation contained 
in the petition, and prays that defendant be dismissed with its costs.” 

The reply was a general denial. By agreement of parties a jury was waived. 
The court found the issues for plaintiff, and judgment in the sum of $1,500 as 
principal and $310 as interest was entered accordingly. After unsuccessful 
motions for a new trial and in arrest of judgment, defendant appeals. 

[1] Defendant urges, first, in connection with the refusal of the court to 
give its declarations of law A and B offered in the nature of demurrers to the 
evidence, that plaintiff’s action is one founded on negligence. Reasoning there- 
from, it is argued that the evidence not cnly fails to show any negligence on 
the part of defendant, but establishes the fact that plaintiff was guilty of con- 
tributory negligence which should bar a recovery. The point then is concluded 
with the statement: “If it is in contract, then plaintiff’s own negligence pre- 
vents any substantial recovery.” 

Preliminary to considering this charge of error, which goes to the foundation 
of the action, it is proper to re-examine the allegations of the petition. Under the 
facts alleged, we do not believe it can be seriously contended that plaintiff's ac- 
tion is ex delicto rather than ex contractu. The petition does not charge a neg- 
ligent performance of a contractual duty, but, on the contrary, as plaintiff con- 
tends, it alleges a breach of a contractual agreement by a failure and neglect to 
perform the very foundation of the contract; namely, to secure the kind and char- 
acter of the policy the plaintiff had in contemplation. The allegation to which our 
attention has been directed, which we have set out above, goes only to the manner 
of making the breach. We think plaintiff’s position in this respect is proper, and 
hold the contention of defendant in this respect is without merit. 

[2] Further examining the alleged error in the light of the foregoing, we find 
plaintiff's evidence, offered in support of his petition, tended to prove an under- 
standing and agreement on the part of the defendant to secure a certain type of 
policy of theft insurance for a consideration which it received. There was sub- 
stantial evidence of defendant’s failure to carry out this undertaking. We con- 
clude, therefore, the trial court was not in error in so holding. 

It seems proper at this point, in considering further the assignments of error, 
to examine the declarations of law and requested findings of fact so far as ma- 
terial to the issues presented, offered by defendant, as given or refused by the 
court. Those given are as follows: 

“The court finds that plaintiff received the policy of insurance in question 
early in June, 1922; that the alleged loss, of which he complains, did not occur until 
early in October, 1922; that between said dates plaintiff did not read the said 
policy although he was able to do so, nor did he make any other effort to ascer- 
tain its provisions, nor during such time did he have any further negotiations or 
discussion with defendant or any of its representatives concerning the said insur- 
ance. 

“The court finds that plaintiff has not at any time instituted or prosecuted any 
action or legal proceedings against the insurance company issuing the policy of in- 
surance in question, for the purpose of ascertaining whether such company was 
and is liable for the loss in question or otherwise.” 

“The court finds that prior to the institution of this action plaintiff instituted 
an action in this court against the firm or copartnership known as W. B. Johnson 
& Company by reason of the matters involved herein and settled and compromised 
with said copartnership or firm his claims against it or them and released it or 
them from all such liability for a consideration to him paid.” 

“The court declares as a matter of law that there is no liability on defend- 
ant’s part unless plaintiff establishes as a matter of law that the policy actually 
issued to plaintiff did not cover the alleged loss in question.” 
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Those refused are as follows: 


“The court finds that an ordinarily careful and prudent person in the situation 
of the plaintiff and under the same or similar circumstances would have examined 
the policy in question and the provisions thereof, or would have procured such 
examination to be made at a time prior to the date of the alleged loss, and would 
have thus ascertained prior to such date whether the policy covered the kind of 
liability or loss here in question and whether it afforded the desired protection.” 

“The court finds that the ordinary, careful and prudent insurance agent or 
broker in this or similar localities, when he has ordered a policy of insurance from 
another reputable broker and has specifically described to such broker the liability 
or loss to be covered thereby, does not read the said policy before delivering it to. 
his customer.” 


“The court declares as a matter of law that plaintiff was negligent in not ex- 
amining the contents and provisions of the policy actually received by him or tak- 
ing steps to ascertain same, and that his said negligence caused or contributed to 
the loss in question, if any.” 

“The court declares that plaintiff was charged with notice of the contents and 
provisions of the policy in question from and after a reasonable time following 
the date he received the said policy and was so charged in any event prior to Oc- 
tober, 1922, and continuously thereafter.” 

{3, 4] Examining the errors urged in the light of the law applicable thereto, 
and the findings of fact as determined by the trial court, it is apparent this is not 
an action by the plaintiff, as the insured, and a company upon its contract or 
policy of insurance, but one for a breach of an original undertaking on the part 
of the defendant as plaintiff's agent to secure a definite kind of policy of theft 
insurance. In argument, defendant leans heavily for support on the contention 
that a failure of insured to read and familiarize himself with provisions of a 
policy of insurance is fatal to his recovery thereon, citing Steinberg v. Ins. Co., 
49 Mo. App. 255; McHoney v. German Ins. Co., 52 Mo. App. 94; American Ins. 
Co.,.v. Railroad, 74 Mo. App. 89; American Ins. Co. v. Neiberger, 74 Mo. 167; 
Overton v. Ins. Co.. 79 Mo. App. 1; Robertson v. Ins. Co., 123 Mo. App. 238, 
100 S. W. 686; AEtna Life Insurance Co. v. Lead Co., 169 Mo. App. 550, 154 S. W. 
827; Faith v. Home Ins. Co., 203 Mo. App. 196, 208 S. W. 124; Zallee v. Ins. Co., 
12 Mo. App. 111. We do not deem these cases in point or applicable to the mat- 
ters here presented as they deal with questions between an insured and the insurer. 
Generally an insurance broker is the agent of the insured and not the insurer. 
Park v. Fidelity & Casualty Co. (Mo. App.) 279 S. W. 246; Southern Surety Co. 
v. Mercantile Ins. Agency (Mo. App.) 288 S. W. 965; Pringle v. Ins. Co., 123 Mo. 
App. 710, 101 S. W. 130; Wolf v. Ins. Co., 219 Mo. App. 307, 269 S. W. 701. Al- 
though there are exceptions, and each case must rest on its own facts, we con- 
clude that the relationship which existed between plaintiff and defendant in the 
case at bar was that of principal and agent. Within the fiduciary capacity thus 
created, plaintiff was entitled to rely upon and believe that, pursuant to the duties 
assumed by such agent, and under his instructions, a policy of the kind desired 
was mailed to plaintiff and received by him. He paid the consideration which de- 
fendant requested for such policy. It is also to be noted, in passing, the evidence 
shows that plaintiff had employed defendant for more than a period of 15 years 
as his insurance agent and broker on numerous occasions in securing coverage for 
various kinds of insurance hazards. We are of the opinion that an agent cannot 
avoid liability to his principal for an alleged failure on the part of such principal 
to determine, prior to the occurrence of a loss or damage (appearing as a direct 
result of nonperformance by such agent of his undertaking and instructions), 
whether such agent has consummated the act for which he was employed. 

{5] Nor is there any basis for the assertion that plaintiff is estopped to con- 
tend defendant failed in this regard. It has been uniformly declared, where par- 
ties have equal means of knowledge, there is no estoppel in favor of either. 
Wood v. Oil Co., 220 Mo. App. 1004, 274 S. W. 894, 900; Bales v. Perry, 51 Mo. 
449; Mueller v. Kaessmann, 84 Mo. 318, 329. However, if plaintiff had possessed 
or acquired actual knowledge that the policy delivered to him by defendant was 
not in fact the type of policy ordered, a different rule would obtain. It then would 
have been plaintiff's duty to secure such a policy. Haysler v. Owen, 61 Mo. 270; 
Johnson County v. Lowe, 72 Mo. 637. The record fails to disclose any evidence 
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of such knowledge on the part of plaintiff, and therefore no duty rested upon 
him in this respect to minimize possible damages. 

[6] Defendant urges further that as a condition precedent to the maintenance 
of this action, it was necessary for plaintiff to litigate in a separate suit the li- 
ability of the insurance company issuing the policy in question. We cannot concur 
in this view under the facts of record. The policy was in evidence. The con- 
struction of this written instrument was for the court. The cause was tried and 
submitted under the implied admission that the policy did not cover the type of 
loss sustained by plaintiff. It also appears the insurance company had refused to 
pay the claim made on the policy. In addition, on this theory of the case, defend- 
ant sought, and the court gave, the declaration of law as above set out that de- 
fendant was not liable unless plaintiff established the fact that the policy issued 
did not cover the loss. Evidently the trial court so construed the policy, and we 
are of similar opinion. We rule this point is without merit. 

[7] Error is also assigned in that plaintiff was permitted to testify as to the 
value of the merchandise stolen. Plaintiff testified, by way of qualification, that 
he had been engaged in the vicinity in the business of purchasing and selling goods 
of the kind and character in question for more than 25 years. He was then per- 
mitted to state, over the objection of defendant, that the value of the linens and 
laces in his suitcase at the time of the loss was in excess of $6,000. Defendant 
contends that plaintiff failed to qualify sufficiently to be a competent witness as 
to the value of the merchandise in question. We hold plaintiff’s testimony was 
competent and was substantial proof of the damages suffered by him. Its weight 
was for the court sitting as a trier of fact. Finn vy. Indemnity Co. of America 
(Mo. App.) 297 S. W. 175; Rosenblatt v. Winstanley (Mo. App.) 186 S. W. 542; 
Utz v. Orient Ins. Co. 139 Mo. App. 552, 123 S. W. 538; Cantling v. Railroad Co., 
54 Mo. 385, 14 Am. Rep. 476. 

[8-10] Finally, it is charged that, by a prior action against W. B. Johnson & 
Co., and the acceptance of $500 from them in settlement thereof, plaintiff elected 
his remedy. This action, it is asserted, operated as a bar to any recovery in this 
action against defendant. When two or more persons are liable, plaintiff has the 
right to sue any one or more of them. Therefore, if plaintiff claimed that defendant 
and W. B. Johnson & Co. were both liable, he might sue either one or both; but 
he could have only one satisfaction. The release executed by plaintiff to the said 
Johnson & Co., as previously stated, does not appear in evidence, and we are not 
informed of its terms and conditions. Of course, if an injured person accepted 
or received satisfaction in full for all damages done him, from. whatever source 
it might come, he may not again seek another recovery. However, under the law, 
we are not permitted to speculate that the amount received by plaintiff from John- 
son & Co. was accepted, or intended to be accepted, as a full settlement of plain- 
tiff’s claim so as to invoke the principle that a claimant is entitled to only one 
satisfaction. The amount received was credited on the total of plaintiff’s loss of 
$2,000, covered by the policy. We take it by the terms of the settlement that the 
Johnson Company alone was released, and plaintiff immediately pursued his remedy 
against defendant for the remaining $1,500 claimed as his damages. The transac- 
tion could not otherwise inure to the benefit of defendant, as defendant was plain- 
tiff’s agent, and not the agent of W. B. Johnson & Co. In any event, defendant’s 
answer, which is herein set forth, is insufficient to put in issue such affirmative de- 
fense. It should have included the facts relied upon to establish waiver and elec- 
tion, in order to make such defenses available. Powell v. Dorton (Mo. Sup.) 12 
S. W.(2d) 453, 458. 

[11] Other assignments of error are made by defendant in the refusal of 
certain declarations of law and the admissions of evidence. These points need no 
discussion further than to say we have carefully examined them, and believe that 
the matters asserted are disposed of as without merit by what we have already 
said. The court, having found for plaintiff, must have found against defendant on 
the issues raised and submitted. The trial court was sitting as a jury, and his 
findings of fact bind us as would the verdict of a jury. We are therefore without 
authority to interfere with the judgment, since we find substantial evidence to sup- 
port it. 

For the reasons above stated, and finding no reversible error of record, the 
judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 
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LIFE. 


EXCHANGE TRUST CO. v. ak LIFE INS. CO. OF COLORADO. 
0. 
District Court, N. D. Oklahoma. 
May 5, 1930. 
40 Federal Reporter (2d) 687. 
1. INSURANCE. 
Provision that life insurance policy shall be void if premiums are not paid 
when due may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 


2, INSURANCE. | 

Insurer unconditienally demanding payment of past-due premium note waives 
right to declare policy forfeited or lapsed for non-payment thereof. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE. 

Unsigned notice of premium note due date, mailed from insurer’s branch office 
by its agent’s wife, held not unqualified demand for payment, waiving right to for- 
feit policy for nonpayment of premium. 

The printed form of notice requested attention and remittance, but 
typewritten part requested insured to advise company of his decision as 

to reinstatement of policy, while evidence was uncontradicted that in- 

sured was subsequently advised of nonpayment of note by letter from 

home office, and replied by letter advising company of arrangements to 
extend time for payment by sending part payment and requesting require- 
ments for reinstatement, to which insurer replied by letter stating that 

no such payment was received and suggesting terms of reinstatement, 

which was under consideration when insured died 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

Right to forfeit insurance contract for nonpayment of premium is waived only 
where insurer’s act or omission caused insured justly to believe and act on behalt 
that contract was continued in force. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

6. INSURANCE. 

Evidence held to show that insured was not in good health at time of mailing 
application for reinstatement of life policy. 

_ Plaintiff introduced no evidence of insured’s physical condition on date 

of application, except family physician’s health certificate, which did not 

satisfy insurer of his insurability, and uncontroverted facts were that he 

had been ill with influenza and died within four days after mailing appli- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

_ Insurer’s retention of part payment of premium and failure to reject report 
of examination by insured’s family physician before insured’s death four days 
after mailing of application for reinstatement held not implied acceptance of ap- 
plication. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

8. INSURANCE. 

Court cannot control discretion of insurance company’s officers in refusing 
to reinstate policy lapsed for nonpayment of premium, unless they acted dishonestly 
and in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

98. INSURANCE. 

Insured having died during negotiations for reinstatement of life policy with- 
out having furnished satisfactory proof of insurability, there could be no recovery 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

At Law. Action by the Exchange Trust Company, a corporation, as executor 
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of the estate of J. Coody Johnson, deceased, against the Capitol Life Insurance 
Company of Colorado, a corporation, to recover $50,000 upon a life insurance policy 
issued to J. Coody Jolinson on September 11, 1925, with interest, payable to his 
estate as beneficiary. 

Judgment for. the defendant. 

Cutlip, Horsely & Lott, of Wewoka, Okl., and McGuire, Marshall & Bodovitz, 
of Tulsa, OkL, for plaintiff. 

West, Gibson, Sherman, Davidson & Hull, of Tulsa, Okl., for defendant. 

KENNAMER, District Judge. 

There was no material conflict in the evidence offered on the trial of this 
cause. The following facts were established by the evidence: The defendant 
issued and delivered to J. Coody Johnson, the assured, a life insurance policy, No. 
64552, on the 11th day of September, 1925, in the amount of $50,000, in consider- 
ation of a premium of $4,305.50, in which the estate of the assured was designated 
as beneficiary. The first annual premium was paid in full. On the due date of 
the second annypal premium Johnson paid to the defendant the sum of $339 in 
cash, which cash payment constituted the usual premium for term insurance for 
$50,000 from September 11, 1926, to November 11, 1926, and executed his promis- 
sory note due November 11, 1926, in the amount of $3,970.50. The note contained 
the following provision: “If this note is not paid when due it is not to be con- 
sidered as payment of premium, and the policy on account of which the note is 
given, will become forfeited and void, except as provided in said policy. If said 
policy becomes payable before this note falls due, the amount of the note, with in- 
terest, shall be deducted from the insurance.” The note was never paid. The 
settlement for the second annual premium was made through the branch office 
of the defendant company at Oklahoma City, Okl., including the cash payment 
of $339, and by its agent forwarded to the home office of the defendant at Denver, 
€olo., for approval, which settlement was by the defendant approved. Johnson, 
the assured, was advised by letter dated August 27, 1926, from the Oklahoma City 
agent and branch office that such settlement would be subject to the approval of 
the home office. The policy contains the following provisions: 

“A grace of thirty-one days (without interest charge) will be allowed for 
the payment of renewal premiums, during which period the policy will remain in 
force.” 

“This policy is based upon the payment of premiums annually in advance, but 
renewal premiums may be paid in semi-annual or quarterly installments in ad- 
vance in accordance with the Company’s table of rates applicable hereto. Pre- 
miums must be paid at the Home Office of the Company in Denver, Colorado, or 
to a designated collector, but in any case only in exchange for the Company’s re- 
ceipt therefor signed by the President, a Vice-President, Secretary, Treasurer, or 
Actuary, and countersigned by such collector. Failure to pay any premium when 
due shall cause this policy to cease and determine except as herein provided, and 
all payments made thereon shall remain the property of the Company.” 

“This policy may be reinstated (unless previously surrendered) at any time 
within five years after default in the payment of any premium, upon furnishing 
evidence of insurability satisfactory to the Company and the payment of all past 
due premiums with interest at 6% per annum and the payment or reinstatement 
with interest at a like rate of any indebtedness to the Company hereon.” 

“(1) Only the President, a Vice-President, Secretary, Treasurer or Actuary 
has power in behalf of the Company (and then only in writing) to make or modify 
this or any contract of insurance, or to extend the time for paying any premium, 
and the Company shall not be bound by any promise or representation heretofore or 
hereafter made by any agent or person other than the above.” 

The note was by the defendant company recalled from its Oklahoma City 
agent subsequent to December 11, 1926, and on January 12, 1927, an entry was 
made upon the records of the defendant company at Denver canceling the policy 
as lapsed for nonpayment of premium. Some time subsequent to December 11, 
1926, Mrs. Smart, wife of Mr. Smart, who was the agent of the defendant com- 
pany in charge of the Oklahoma City office, mailed the following notice to Johnson: 


“Notice of Note 
“The Capitol Life Insurance Company 


“Home Office: Denver, Colorado ; . 
“The following described note, given in settlement of premium, will become 
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due at the Home Office of this Company. Kindly give its payment your prompt 
attention and favor us with remittance covering the same. 


Policy No. Date Due Amount Interest Total 
64552 Nov. 11-26 3970.50 and Interest 


“Will thank you to advise us your decision as to re-instatement of your policy 
per previous correspondence. 


“J. Coody Johnson, 203 Seminole Ave. Wewoka, Ok. 


“Bring this notice with you or attach to remittance.” 

This notice was mailed without knowledge or directions from the home office 
at Denver. On January 29, 1927, the defendant wrote a letter to the insured 
stating in substance that his policy had lapsed because of nonpayment of the pre- 
mium note, requesting the insured to advise the company his reasons for per- 
mitting the policy to lapse, and suggesting that upon receipt of his reply he would 
be advised as to requirements for reinstatement. On January 30, 1927, Johnson 
replied to this letter, stating that he thought he had sent to the defendant $300 
by draft, and had asked for an extension of time in which to pay the note; that 
shortly thereafter he took sick and had been confined to his house for all of the 
months of November and December, and had been recovering very slowly, and 
because of his illness he had not been able to do anything in the way of sending 
the balance of the money due on the note. On February 5, 1927, in reply to John- 
son’s letter, the company advised Johnson if he desired to reinstate his policy he 
would find inclosed a short form medicinal examination blank, which he was di- 
rected to take to his family physician and be examined, paying the examination 
fee of $2 and upon receipt and approval of the examination, together with settle- 
ment of the past-due note and interest, the matter of reinstatement of the policy 
would receive attention. He was advised, if inconvenient to make payment of the 
entire amount due, to forward remittance of $500 to apply on account, and the bal- 
ance of the note would be renewed to April 11, 1927. Johnson, upon receipt of the 
defendant’s letter of February 5, 1927, filled out the application for renewal of his 
policy, obtained examination certificate of his family physician, and transmitted the 
examination certificate of his family physician, together with draft for $500, in a 
letter to the defendant. The letter inclosing the application for reinstatement and 
draft was under date of February 24, 1927. The letter and draft was received by 
the defendant company at its home office in Denver on February 26, 1927. On 
March 2, 1927, the defendant wrote to Johnson stating that the medicinal board of 
said company had requested that Johnson be examined by Dr. Walter L. Knight of 
Wewoka, Okl., medicinal examiner for said company at that place. Johnson had 
died on February 28, 1927. So far as the evidence discloses, the defendant company 
had no notice of Johnson’s death on the date it mailed the letter requesting addi- 
tional examination of Johnson before acting on his application for reinstatement of 
his policy. On the date of March 2, 1927, Mrs. Smart, cashier of the defendant’s 
branch office at Oklahoma City, mailed a newspaper clipping regarding the death 
of Johnson, with a notation upon the clipping of the number of the policy in suit. 
The defendant mailed the $500 draft, addressed to-Johnson to his home address in 
Wewoka, Okl., which was fourteen days subsequent to the notice of the death of 
Johnson. The only statement in the letter returning the draft was to the effect it 
was returned in the amount of $500. The draft had not been cashed by the de- 
fendant company. The company refused to pay the policy upon the ground that 
it had lapsed for nonpayment of premium, and this action was instituted. 

Counsel for the plaintiff assert its right to recovery upon two theories: First, 
“written demand for the payment of the past due note operated as a waiver of the 
forfeiture occurring upon the non-payment of the premium note.” Second, “the 
defendant’s failure to act upon Johnson’s application for reinstatement of the 
policy, which application was made in conformity with the terms of the defend- 
ant’s proposal of February 5, 1927, coupled with retention of the $500.00 draft 
for twenty days after the same had been received, and for fourteen days after 
the defendant had been notified of Johnson’s death, operated as an implied ac- 
ceptance of the application for the reinstatement, or a waiver of the lapsing of 
the policy, and therefore effected a revival of the policy.” 

[1, 2] The rule stands established that a provision in a policy that it shall be 
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void when premiums are not paid when due means only that it shall be voidable 
at the option of the company, and that such a stipulation or condition of the policy 
may he waived by the company for whose benefit it was made. hee v. Russell, 
222°. -S) 149, 32°S: Cr 58. 565. ed. 133; oe LL. R. A. (N. S.) 642, Ann. Cas. 
1913B, 863; Knickerbocker Life Insurance Co. Norton, 96 U. S. 240, 24 L. Ed. 
689. Where the insurance company holds a ie to cover the unearned portion of 
a premium due upon a life insurance policy, which note provides that in default 
of payment the policy shall be terminated or become void, unconditionally demands 
payment of such note after maturity, the insurer must be held to have regarded 
the policy as in effect and to have Waived its right to declare the policy forfeited 
or lapsed. New England Mut. L. Ins. Co. v. Springgate, 129 Ky. 627, 112 S. W. 
681, 113 S. W. 824,19 L. R. A. (N. S.) 227; Bankers Reserve Life Co. v. Rice, 99 
Okl. 184, 226 P. 324; Faris v. American National Assur. Co., 44 Cal. App. 48, 185 
P. 1035; Loftis v. Pacific Mutual Life Insurance Co., 38 Utah, 532, 114 P. 134; 
Denver Life Insurance Co. v. Crane, 19 Colo. 191, 73 P. 875; Galliher v. State Mu- 
tual Life Insurance Co., 150 Ala. 543, 43 So. 833, 124 Am. St. Rep. 83; Beatty 
v. Mutual Reserve Fund Life Association (C. C. A. 9), 75 F. 65. 

The ground upon which this doctrine stands established is that the demand 
for the payment of the delinquent premium note, after maturity, is inconsistent with 
the position that the policy has lapsed for nonpayment of premium. The insurer 
could not insist upon a forfeiture and at the same time by its conduct treat the 
contract as still in force. The insurer, for whose benefit the forfeiture provision 
was made, has the unqualified right to waive such a stipulation and insist upon en- 
forcement of the premium note for the unearned premium, and where the insurer 
has pursued such a course of conduct as to constitute a waiver of the forfeiture 
provision of the contract, and the reasonable deduction from the evidence is such 
as to imply a purpose not to insist upon a forfeiture, the insurer will be held 
liable. 

[3, 4] I am unable to find from the evidence in the case that the defendant 
made an unqualified demand upon the insured for the payment of the note due No- 
vember 11, 1926. Counsel’s contention for the plaintiff is that the unsigned notice 
introduced in evidence, which Mrs. Smart testified she mailed from the Oklahoma 
City office to the insured, constitutes an unqualified demand for the payment of 
the past-due premium note. With this contention I cannot agree. It is true that 
the printed form of the notice requests attention and remittance, and if this was 
all the notice contained, and had been sent by an authorized agent with authority 
to extend time for payment of the note, the contention as made would be sound. 
The theory of counsel for the plaintiff ignores the type-written part of the notice 
requesting the insured to advise the company of his decision “as to re-instatement 
of the policy per previous correspondence,” clearly evidencing the intention of the 
sender of the notice to call Johnson’s attention to the matter of reinstating his 
policy. It is a reasonable deduction from a consideration of the entire notice 
that the writer had in mind directing Johnson’s attention to the amount of the 
note and the requisite payment to be made as one of the requirements for re- 
instatement of his policy. Moreover, the evidence is uncontradicted to the effect 
that, subsequent to the mailing of this notice, on January 29, 1927, Johnson was 
advised by letter from the home office of the nonpayment of the note, and that 
his policy had lapsed, to which letter Johnson replied by letter of January 30, 
1927, advising the company he thought he had arrangements made to extend the 
time for payment of the note in that he had sent a payment of $300 and requesting 
the company to make any requirements which he could meet to have the policy 
reinstated. The company replied to this letter advising Johnson that no payment 
of $300 had been received, and suggesting the terms upon which he could re- 
instate his policy. On the date of the death of Johnson the matter of the re- 
instatement of his policy was under consideration, but had not been completed. 
Clearly, it cannot be reasonably concluded that the company waived its right to 
treat the policy as terminated for nonpayment of premium. It is well settled by 
the authorities that the basis of waiver is estoppel. Equitable Life ne 
Society -v. McElroy (C. C. A.) 83 F. 631; Globe Mutual Life Insurance Co. 
Wolff, 95 U. S. 326, 333, 24 L. Ed. 387; Columbian Nat. Life Insurance Co. v. 
Morey et al. (C. C. A.) 26 F. (2d) 580. 

[5] The doctrine of waiver is only applied by the courts in determining the 
liability on insurance where the insurance company has done, omitted to do, some 
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act whereby the assured has just ground to believe, does believe, and has aeted 
on such belief, that the insurance company has continued its contract in force 
without the payment of premium. See Equitable Life Assurance Society v. 
McElroy (C. C. A. 8), supra. 

[6] Under the terms of the policy involved, the insured had the right at any 
time within five years after default of the payment of premium, upon furnishing 
evidence of insurability satisfactory to the company and the payment of all past 
due premiums, with interest at 6 per cent. per annum, to reinstate his policy. This 
he undertook to do. According to his written statement made to the company by 
letter, he had been ill for several weeks with influenza. The health certificate fur- 
nished by his family physician did not satisfy the company of his insurability, 
and it was not an unreasonable request that he submit to a further medical ex- 
amination by a physician selected by the company. The plaintiff introduced no 
evidence in the trial of the cause tending to establish the physical condition of the 
insured on the date of his application for reinstatement other than the certificate 
furnished by his family physician accompanying such application. The uncon- 
troverted facts are that he had been ill with influenza and unable to be about his 
office, and within four days from the date he mailed his application for reinstate- 
ment, together with the certificate of his family physician, he had died. I am clearly 
of the opinion from a consideration of all the evidence that the insured was not in 
good health on the date he mailed the application for reinstatement. If he in fact 
was, it was within the power of the plaintiff to establish such fact. 


In the case of Globe Mutual Life Insurance Co. v. Wolff, supra, the court 
said: “The doctrine of waiver, as asserted against insurance companies to avoid 
the strict enforcement of conditions contained in their policies, is only another 
name for the doctrine of estoppel. It can only be invoked where the conduct ot 
the companies has been such as to induce action in reliance upon it, and where it 
would operate as a fraud upon the assured if they were afterwards allowed to 
disavow their conduct and enforce the conditions. To a just application of this 
doctrine it is essential that the Company sought to be estopped from denying the 
waiver claimed should be apprised of all the facts; of those which create the 
forfeiture, and of those which will necessarily influence its judgment in consenting 
to waive it. The holder of the policy cannot be permitted to conceal from the 
Company an important fact, like that of the insured being in extremis, and then to 
claim a waiver of the forfeiture created by the act which brought the insured to 
that condition.” 

To the same general effect are Ripy v. Cloverleaf Co. (C. C. A.) 9 F.(2d) 
324; St. Paul Ins. Co. v. Ruddy (C. C. A.) 299 F. 189; Reynolds v. Detroit Co. 
(C. C. A.) 19 F.(2d) 110; United Firemen’s Ins. Co. v. Thomas (C. C. A.) 
82 F. 406, 47 L. R. A. 450; Williams v. Neely (C. C. A.) 134 F. 1, 69 L. R. A. 232. 

(7, 8] The further contention of counsel for the plaintiff that Johnson’s com- 
pliance with the terms of the proposal set out in defendant’s letter of February 
5, 1927, in reference to reinstatement of the policy, coupled with the retention of 
the part payment of the premium remitted to it by Johnson, constituted an implied 
acceptance of the application for reinstatement cannot be sustained. This conten- 
tion is asserted upon the theory that it was the duty of the insurer to reject the 
medicinal examination made by Johnson’s family physician, or approve it and re- 
instate the policy, and the failure of the company to reject the medicinal examiner’s 
report within a reasonable time constituted an implied approval of reinstatement. 
I am unable to conclude that the request of the company for a further showing 
of insurability on the part of Johnson, in view of all the circumstances and facts 
in the case, was an unreasonable or arbitrary request on the part of the insurer. 
Courts have no right to control the discretion of the officers of the insurance 
company in refusing to reinstate a policy that has lapsed for nonpayment of pre- 
mium, unless the inference arises from a consideration of the evidence that the com- 
pany acted dishonestly and in bad faith. Lane v. Fidelity Mutual Life Insurance Co. 
142 N. C. 55, 54 S. E. 854, 115 Am. St. Rep. 729; Conway v. Minnesota Mutual 
Life Insurance Co., 62 Wash. 49, 112 P. 1106, 40 L. R. A. (N. S.) 148; Rome In- 
dustrial Insurance Co. v. Eidson, 138 Ga. 592, 75 S. E. 657; Internationel Life 
Insurance Co. v. Mowbray (C. C. A.) 22 F.(2d) 952. 


[9] The negotiations for the reinstatement of the policy were in progress on 
the date of the death of the insured, and there remained unfinished the matter of 
the insured furnishing satisfactory proof of his insurability, and of the insurer 
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considering and passing upon such proof, and assenting to the reinstatement of 
the policy. The death of the insured suspended the proceedings. It was essential 
to the reinstatement of the policy that the insured furnish to the insurer satisfactory 
proof of his insurability, and that the insurer, in the exercise of a sound dis- 
cretion, pass upon the proof furnished, and assent to the reinstatement of the 
policy. The death of the insured having occurred prior to the time that the in- 
surer had determined as to whether the insured had furnished the satisfactory 
proof required by the terms of the policy, it is obvious that the death of the in- 
sured rendered impossible the furnishing of such proof, and that the assent of the 
insurer to reinstatement not having been given during the lifetime of the insured, 
that there was no agreement of reinstatement. The death of the insured prior to 
reinstatement of the policy suspended the negotiations therefor, and, the policy of 
insurance not having been reinstated during the lifetime of the insured, there can 
be no recovery on the policy. Mactier v. Frith, 6 Wend. (N. Y.) 103, 21 Am. 
Dec. 262. 


Judgment may be entered for the defendant. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. FIRST 
NAT. BANK OF UNION SPRINGS. No. 5606. 
Circuit Court of Appeals, Fifth Circuit. May 21, 1930. 
Rehearing Denied June 25, 1930. 
40 Federal Reporter (2d) 817. 
1. INSURANCE. 

Whether insured’s death was suicidal is for jury, if reasonable persons, in im- 
partial and fair exercise of judgment, may honestly reach different conclusions 
from evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. INSURANCE. 

Court cannot properly give instruction involving or requiring finding that 
sured committed suicide, if there is evidence furnishing substantial basis for be- 
lief that death was accidental or caused by another. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE. 

Whether insured’s death was accidental or suicidal held for jury. 

There was evidence that insured’s body was found flat on back, com- 
pletely dressed, in bathroom of his residence; that double-barreled hammer- 
less shotgun lay diagonally-across it, with muzzle about twelve inches from 
right side of face and recently exploded shell in left barrel; that load angled 
from right side of face about parallel with mouth to center of head; that 
corporation of ‘which insured was president was in financially embarrassed 
condition at time of his death; that he had made engagement to go dove 
hunting and sent boy to store for gun proprietor had showed him; that 
gun was tricky; that insured appeared to be normal and cheerful on day 
of death; and that two pistols, accessible to him, were kept in store of such 
corporation. There was no evidence that insured knew or was informed 
that gun was loaded when he got it or that he loaded it afterward, nor any 
evidence as to location of his hands with reference to gun after his death 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Middle District 
of Alabama; Henry D. Clayton, Judge. 

Action by the First National Bank of Union Springs against the Equitable 


Life Assurance Society of the United States. Judgment for plaintiff, and de- 
fendant appeals 


Affirmed. 

R. E. Steiner, Jr.. B. P. Crum. and Leon Weil, all of Montgomery, Ala., and 
L. M. Moseley, of Union Springs, Ala. (B. P. Crum, Leon Weil, and R. E. Steiner, 
Jr., all of Montgomery, Ala., Alexander & Green, of New York City, and Steiner, 
Crum & Weil, of Montgomery, Ala., on the brief), for appellant. ; 

Ray Rushton, of Montgomery, Ala., and R. E. L. Cope, of Union Springs, 
Ala. (Ray Rushton, H. F. Crenshaw, Marion Rushton, and Rushton, Crenshaw & 


Rushton, all of Montgomery, Ala., and R. E. L. Cope, of Union Springs, Ala., on 
the brief), for appellee. 
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Before Walker, Bryan, and Foster, Circuit Judges. 
Wa ker, Circuit Judge. 


This was an action by the appellee on two policies of insurance in the sum 
of $20,000 each issued in September, 1926, by the appellant upon the life of William 
C. Ellis, who died on October 25, 1926. Each of the policies contained the follow- 
ing provision: “Self-destruction sane or insane, within one year from the date 
of issue hereof, is a risk not assumed by the Society under this policy. In such 
an event the Society’s liability shall be limited to an amount equal to the premium 
actually paid.” The appellant by pleading alleged that the insured took his own 
life by shooting himself with a gun. Error was assigned on the court’s refusal 
to instruct the jury to the effect that under the evidence they could not find in 
favor of appellee for more than the amount of premiums paid to appellant. 


The assured died between 11:30 and 12 o’clock in the morning of Monday, 
October 25, 1926, while in the bathroom on the second floor of his residence in 
Union Springs, Ala. At the time of his death, and since the death of his father, 
J. M. Ellis, in 1922, the assured was a stockholder and the president of J. M. 
Ellis Sons Company, a corporation which conducted a mercantile business in Union 
Springs, and he managed the financial affairs of that corporation. The evidence 
as to the cause of the death of the assured was wholly circumstantial. There was 
no evidence tending to prove that the assured’s death was caused by the act of 
another. When the assured’s dead body was found he was lying flat on his back, 
completely dressed in an ordinary business suit and having on shoes, with a double- 
barreled hammerless shotgun lying diagonally across his body, the stock being 
on the left of his lap, the barrels pointing toward his right shoulder, the muzzle 
heing about twelve inches from the right side of his face, there being two shells 
in the gun, the one in the left barrel appearing to have just been exploded, and the 
one in the right barrel being unexploded. Much of the right side of the head was 
gone, a witness stating: “I would judge that the load of the shot gun went from 
the side of his face up—angling from the right side of his face, about parallel with 
the mouth, on to the center of the head.” What was principally relied on to sup- 
port the contention that the death was by suicide was evidence as to the physical 
facts disclosed at the scene of the death and evidence as to the financial condition 
of the business of which the assured had had charge. Evidence showed that at 
the time of the assured’s death the above-mentioned corporation was in a financially 
embarrassed condition, that that corporation was adjudged bankrupt soon after 
the assured’s death, and that in the winding up of its affairs its general creditors 
received only between 16 and 17 per cent. of the amounts of debts owing to them. 
There was evidence to the following effect: On the Friday preceding the day of 
his death the assured made an engagement with a man living in the country to go 
dove hunting on the following Monday, saying that he would be out around 12 
o'clock. On Sunday he promised a person living in the country to get a new key 
for the Ford car belonging to the latter. The assured complied with that promise, 
the new key being found on his person after his death. During Monday morning— 
as stated by the witness A. M. Bradbury, “about 9:30 or 10 o’clock”—the assured 
went to the grocery store of Bradbury, who sometimes bought and sold second 
hand guns, and asked for a shotgun his brother, Joe Ellis, had left there, saying 
he wanted the gun to shoot doves. Bradbury, after stating that the gun had been 
sold, told assured he had another gun to which he was welcome and showed him 
that gun. Assured said he would sent for that gun when he got ready to go. 
He sent a boy for it. That was the gun which was found lying on assured’s dead 
body. Bradbury got that gun from one Ely. It was not used by Bradbury after 
he got it. Upon Bradbury being asked on cross-examination whether the gun 
was loaded “in your place of business,” he answered: “No, sir, I don’t think it 
was; not that I know of.” There was no testimony to the effect that the gun was 
unloaded when the assured got it from Bradbury, or that the assured loaded the 
gun, or knew that it was loaded, or that he obtained any shells for use in it. 
Ely, the former owner of the gun, and his father testified to the effect that that 
gun was tricky, that sometimes both barrels would shoot when only one trigger 
was pulled, that it would shoot when no trigger was pulled, and that without 
pulling a trigger it would snap, with the result that the plunger would fire the 
gun if it was loaded. The testimony of several witnesses was to the effect that 
they came in contact with the assured during the morning of the day of his 
death, and that he appeared to be normal and cheerful, nothing in his manner or 
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appearance indicating that he was excited, depressed, or gloomy. At the time 
of the assured’s death two pistols were kept in the store of the above-mentioned 
corporation, one in the assured’s desk in his office, and the other in one of the 
drawers in the cash register, to which the assured had access. There was no 
evidence that the assured had done anything criminal or disgraceful. When the 
fatal shot was fired, the assured’s wife was sitting in a room on the first floor 
of their residence. She did not see or hear the assured when he came in and 
went upstairs. Her attention was first attracted by hearing a noise upstairs, “like 
something had fallen on the floor.” 

[1, 2] When the question is whether a death was or was not, suicidal, it is 
one for the jury if the evidence is such that reasonable persons, in an impartial 
and fair exercise of their judgment, may honestly reach different conclusions. The 
court cannot properly give an instruction involving or requiring a finding that 
the deceased voluntarily killed himself if there is evidence furnishing any sub- 
stantial basis for a belief that the death was accidental or was caused by the act 
of another, or for an honest doubt as to it having been voluntarily self caused. 
Mutual Life Ins. Co. of New York v. Savage (C. C. A.) 31 F. (2d) 35; Aétna 
Life Ins. Co. v. Tooley (C. C. A.) 16 F.(2d) 243; Mutual Life Ins. Co. of New 
York v. Gregg (C. C. A.) 32 F.(2d) 567. 

{3] It is apparent that the evidence which indicated suicide would have been 
more convincing if it had disclosed things which were not disclosed. A finding 
that the assured intended to kill himself would have been more clearly called for 
if uncontroverted evidence, instead of indicating that he did not seem to be ser- 
iously disturbed by financial troubles, had shown that thereby he had been made 
apparently despondent or hopeless. The evidence that the insured intentionally 
killed himself would have been stronger if it had shown that he knew or was in- 
formed that the gun was loaded when he got it, or that he loaded it after he got 
it. A doubt as to the assured having a suicidal purpose not unreasonably might 
be based on the absence of evidence that he knew or had reason to believe that 
the gun was loaded when he got it and took it to his residence. The evidence as 
to the gun being tricky and liable to be discharged without a trigger being pulled 
furnished a basis, which would not have existed if there had been no such evi- 
dence, for a belief not merely fanciful that the fatal discharge may have been 
accidental. There was some basis for an inference that if the assured had in- 
tended to kill himself he would have used a pistol which he had readily at hand, 
instead of borrowing a shotgun without, so far as any evidence indicated, inquir- 
ing whether it was or was not loaded, and without getting loaded shells for use 
in it. As above indicated, there was evidence tending to prove that the assured 
fell to the floor after he was shot. No evidence showed the location after his 
death of either of his hands with reference to the gun. There was nothing in the 
evidence to indicate what part of the gun was held by the assured at the time 
the discharge occurred. The absence of such evidence, in connection with the 
evidence as to the gun being tricky, not unreasonably might give rise to a doubt 
as to the discharge of the gun having been caused voluntarily by the assured. 
We do not think that it properly can be said of the evidence that none of it had 
a substantial tendency to show that the death might have occurred otherwise than 


by the voluntarily act of the assured. It follows that the above-mentioned ruling 
was not erroneous. 


The judgment is affirmed. 


LINCOLN NAT. LIFE INS. CO. OF FORT WAYNE, IND., v. HAMMER et al. 
No. 8623. 
Circuit Court of Appeals, Eighth Circuit. April 19, 1930. 
As Modified. 
41 Federal Reporter (2d) 12. 
1. INSURANCE. ' 

Legal right may sustain case in equity if object and nature of remedy 
sought are equitable, or where court of law cannot afford as complete, adequate. 
or efficient and practical remedy as court of equity. 

(For other cases, see Insurance, Dec. Dig. § 617.) 
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2. INSURANCE. 


To preclude suit in equity, remedy at law must be as prompt, certain, and 
efficient as that afforded by equity. 

(For other cases, see Insurance, Dec. Dig. § 617.) 
3. INSURANCE. 


Contest contemplated by incontestable clause in life policy must be initiated 
by appropriate action brought, or pleading filed in suit pending, within time 
limited. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Jurisdiction in equity is not lost because adequate legal remedy has be- 
come available since filing of bill. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

6. INSURANCE. 


Suit by insurer to cancel life policy and contract for reinstatement for 
fraud held maintainable in equity, in view of incontestability clause and applica- 
tion for reinstatement, where insured died within time limited therein. 

Policy in question was issued on November 24, 1922, premium be- 
came delinquent on November 24, 1925, application for reinstatement was 
made on March 16, 1926, and insured died December 24, 1926. Original 
policy contained clause making policy incontestable after two years from 
date of issue except for nonpayment of premiums, and reinstatement 
application contained provision to effect that insurer at any time within 
two years had right to declare reinstatement null and void if any of 
insured’s statements contained therein were false. Insured’s administra- 
tor and heirs contended that latter provision was not an incontestability 
clause and was not intended to prevent insurer from contesting validity 
of contract of reinstatement any time and in any tribunal of competent 
jurisdiction, and therefore bill to cancel policy presented no special cir- 
cumstances rendering legal remedy inadequate. If insurer delayed action 
for rescission and cancellation until expiration of two-year period 
specified, defendants would undoubtedly have interposed defense of 
limitation, which probably would have been entertained, in view of doubt- 
ful meaning of clause in application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

7. INSURANCE. 

Statute requiring premium notice before insurer can declare forfeiture held 
inapplicable to life policies (Comp. Laws N. D. 1913, §§ 6460a, 6517, 6518). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

8. INSURANCE. 
Failure to pay insurance premium note at maturity which contains for- 


feiture provision works absolute forfeiture of life policy, time being of the 
essence. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 
12. INSURANCE. 


Insurer, if statute requiring premium notice before declaring forfeiture was 
applicable to life policies, held not required to give notice of expiration of ex- 
tension period (Comp. Laws N. D. 1913, §§ 6517, 6518). 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
13. INSURANCE. 


Provisions of premium extension agreement executed within grace period 
for payment of premium on life policy, regarding forfeiture upon nonpayment, 
are controlling. 


(For other cases, see Insurance, Dec. Dig. § 357.) 
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14. INSURANCE. 

Insurer’s premium notice to insured under extension agreement held reason- 
able, preventing forfeiture because of inadvertance or forgetfulness. 

Under terms of extension agreement, delinquent premium on life 
insurance policy became due March 11, 1926. Notices were mailed to in- 
sured on February 15 and again on March 1 of same year. 

(For other cases, see Insurance, Dec. Dig. § 354[1].) 

15. INSURANCE. 

Premium extension agreement under life policy, by its terms not binding 
until accepted by insurer in Indiana, held Indiana contract, governed by Indiana 
law. 

Extension agreement contained provision to effect that agreement 
shall not be binding upon insurer until accepted by its officers at its 
home office in Fort Wayne, Ind. Last act essential to meeting of 
minds of parties, that is, acceptance of extension agreement, was per- 
formed in Indiana. 


(For other cases, see Insurance, Dec. Dig. § 357.) 
16. INSURANCE. 

Extension agreement covering payment of premium under life policy held 
valid, though not attached to policy, and enforceable according to its terms. 

Statute of Indiana controlling life insurance contract in question 
provided that policy including application therefor shall constitute entire 
contract between parties. Insured’s administrator and heirs in insurer’s 

suit for cancellation of policy contended that extension agreement to b 

valid should have been attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

17. INSURANCE. 

Signing application for reinstatement of life policy, setting out physical con- 
ditions essential to insurability of applicant in form of affirmative recitals, held 
positive representations regarding matters contained therein. 

Insured’s administrator and heirs in insurer’s suit for cancellation 

of life insurance contract contended that application for reinstatement 

contained no representations of any kind. Contention was based upon 

assumption that blanks, following each recital in instrument in question 
and answer form, were left unfilled. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from the District Court of the United States for the District of 
North Dakota; Andrew Miller, Judge. 

Suit by the Lincoln National Life Insurance Company of Fort Wayne, Ind., 
a corporation, against Henry G. Hammer, as administrator of the estate of 
Halvor S. Halvorson, deceased, and others. From a decree dismissing bill for 
want of equity, plaintiff appeals. 

Reversed and remanded with directions. 

Herbert G. Nilles, of Fargo, N. D., and F. B. Shoaff, of Fort Wayne, Ind. 
(R. F. Baird and Clyde J. Cover, both of Fort Wayne, Ind., and M. W. Murphy 
and Aubrey Lawrence, both of Fargo, N. D., on the brief), for appellant. 

Francis Murphy, of Fargo, N. D. (W. H. Shure, of Fargo, N. D., on the 
brief), for appellees. 

Before Stone and Van Valkenburgh, Circuit Judges, and Davis, District 
Judge. 

VAN VALKENBURGH, Circuit Judge. 

Halvor S. Halvorson, a resident and citizen of the state of North Dakota, 
died intestate on the 24th day of December 1926. Appellee Hammer is adminis- 
trator of his estate; the remaining appellees are his widow and children. Novem- 
ber 24, 1922, appellant, a life insurance company of Fort Wayne, Ind., and a 
citizen and resident of that state, issued to the deceased a five-year term policy 
of life insurance by which, in consideration of an-annual premium of $213, it 
agreed to pay, subject to certain conditions and stipulations, and upon proof 
of death of the insured, the sum of $15,000 to his estate. Among other things, 
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this policy provided that, if the annual premium accruing should not be paid 
when due, nor within thirty-one days thereafter, said policy should lapse, become 
null and void, and of no legal effect. The policy also contained the following 
reinstatement clause: 

“Should this policy lapse it may be reinstated at any time upon the insured 
furnishing evidence of insurability satisfactory to the Company and paying all 
premium arrears with intereest at six per cent per annum compounded an- 
nually.” 

The premium on said policy of $213 which fell due on November 24, 1925, 
was not paid; and on or about November 25, 1925, the insured applied to and 
requested of appellant an extension of time for the payment of said premium ; 
at the same time he executed a certain agreement, in writing, subjct to approval 
by appellant, which was submitted to appellant at Fort Wayne, Ind., and was 
there accepted by it. This agreement was in the following terms: 

“Nov. 25, 1925. 

“On or before February 24, 1926, for value received, I promise to pay to the 
order of The Lincoln National Life Insurance Company, at its Home Office in 
Fort Wayne, Indiana, Two Hundred Thirteen and No/100 Dollars, with interest 
at the rate of six per cent per annum from December 24, 1925. 

“This note, together with Dollars in cash, is tendered to said Com- 
pany by the maker upon the understanding and agreement that it shall not be 
binding upon the maker until it is accepted by the Secretary or an Assistant 
Secretary of said Company, and if and when accepted, such acceptance shall be 
upon the following express agreements, to-wit: 


“That although the annual premium due on the 24th day of Novem- 


ber, 1925, on Policy No. 115466 has not been paid, the insurance thereunder shall 
be continued in force until midnight of the due date of this note. That if this 
note. is paid on or before the date it becomes due, or within fifteen days there- 
after, such payment, together with said cash, if any, will then be accepted by 
the Company as payment of said premium, and all rights under said policy 


shall thereupon be the same as if said premium had been paid when due. That 
if said Company, in its discretion, should hereafter extend the time of payment 
of this note or if in its discretion it should hereafter accept any payment on this 
note less than the full amount due hereon, and in consideration thereof, extend 
the time of payment of this note, such extension and/or payment shall not be 
considered as a payment upon any premium due under said policy, unless and 
until payment in full of the amount due under this note, with interest, shall 
have been received on or before the expiration of such extension or withir 
fifteen days thereafter, and such part payment, if accepted, and/or extension it 
granted, shall have no effect except as stated in the extension agreement or 
receipt for such payment then issued by the Company. That if this note is not 
paid on or before the date it becomes due, or within fifteen days thereafter or 
within fifteen days after the expiration of any extension hereof, it shall there- 
upon automatically cease to be a claim against the maker and said policy shall 
become void and shall be deemed to have ceased and terminated on the date 
when said premium was due and payments thereon forfeited, except as to the 
right to a surrender value, or a paid-up policy or other rights as in the policy 
provided on and from the day when said premium became due, and said Com- 
pany shall retain said cash, if any, and/or any part payment on this note, if 
accepted, as a part compensation for the rights and privileges hereby granted. 
and all rights under said policy shall be the same as if said cash, if any, and/or 
any part payment on this note, if accepted, had not been paid, nor this agree- 
ment made. That said Company has duly given every notice required by its 
rules, or by the laws of any state in respect to said premium, and in further com- 
pensation for the rights and privileges hereby granted, the maker hereof has 
agreed to waive, and does hereby waive, every other notice with respect to said 
premium or this note, or any extension thereof, it being well understood by the 
said maker that said Company would not have accepted this agreement if any 


notice of any kind were required as a condition to the full enforcement of all its 
terms. 


“$213.00 
“Form No. 391 
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CN NG ui ete g UN A had os REEDS, 


“Name Halvor S. Halvorson 
REE So 28 8. NR hs Sirs ee Bi ERE: MER eR eet cn tet 


This so-called “blue” note was not paid on or before the period of extension, 
nor within fifteen days thereafter. Appellant at once forwarded to the insured 
notice that his policy had lapsed, and offered him opportunity for reinstatement 
as follows: 

“Dear Sir: 

“Your Policy No. 115466 has lapsed for non-payment of the premium note 
due Februay 24, 1926. ; ’ 

“We cannot believe you desire to lose the protection this policy has afforded 
you and your dependents, and therefore we now offer you the opportunity to 
reinstate it. The application for reinstatement on the reverse side of this letter 
may be used if you act promptly. It will not be necessary for you to consult 
a physician in filling out this form, your own signed statements will be sufficient. 
If your application indicates that you are in an insurable condition satisfactory 
to the company, the Policy will be reinstated upon payment of the past due 
premium with interest. 

“If it is impossible for you to remit the full premium with your application 
for reinstatement, send us such an amount as you are able to, advising us when 
you can remit the balance. We will undoubtedly be able to take care of it in 
a manner satisfactory to you. 

“We await your reply with interest. 

“Very truly yours, 













“FE. A. Schmallen, 
“Cashier.” 

Halvorson immediately executed the form inclosed to him, and forwarded it 

to appellant at Fort Wayne, Ind. It reads thus: 
“Application to the 
“Lincoln National Life Insurance Company 
“Home Office, Fort Wayne, Indiana 

“For reinstatement of Policy No. .which lapsed on the...... day of 19 

“I hereby apply for the reinstatement of the above numbered Policy and, 
for the purpose of obtaining this reinstatement and as a basis of such reinstate- 
ment, I make the following statements and I represent to said Company that, 
since the issuance of this Policy, there has been no change in my customary 
occupation nor deaths in my immediate family from tuberculosis; that no appli- 
cation for life insurance or for the reinstatement of life insurance has been 
made without the issuing or reinstating of such insurance; and that no appli- 
cation for insurance on my life is now pending: 

“(If there is any exception to the above, write it out here fully) 

















“I further represent that I am now in good health and of temperate habits 
and that since the date of issuance of this Policy I have had no injury, ailments, 


nor illness, neither have I consulted a physician for any cause except as noted 
below: 


if at any time within two years any of the statements herein shall be found to 
be untrue in any respect, the Company shall have the right to declare null and 
void and of no effect the reinstatement of said Policy, if granted by the Com- 
pany upon this Application. 

“I also further agree that this Policy shall not be considered reinstated until 
this Application shall be approved by the Company at its Home Office, and that 
any payment of premium made by me in advance shall not be binding upon the 
Company until this Application is so approved. If said Policy is not reinstated, 
I agree to accept the return of all advance payments in connection with this 
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Application without interest and to surrender the receipt received for such sums. 
“Dated at Cooperstown this 16 day of March, 1926. 
“Halvor S. Halvorson 
“Signature of Applicant. 
“H. J. Kolstead 
“Witness” 


As stated, the insured died in the following December. The physician who 
attended the deceased in his last illness certified that the cause of death was 
“Ureemic Coma-Nephritis.” In answer to the question, “When did health first 
become impaired?” the physician answered: “I yr. ago following after pneumonia 
then got the Flue & this Nephritis followed.” This certificate was executed 
January 14, 1927. The record contains the testimony of two physicians, who at- 
tended deceased in October and November, 1925, that he was then suffering 
from pneumonia, following influenza; that there were expectorations of blood, 
severe cough, rales in the lungs, shortness of breath, temperature, and rapid 
pulse. One of the same physicians attended him in a professional capacity on 
March 19, 1926, but three days after he signed his application for reinstatement. 
An examination in July, 1926, disclosed a systolic blood pressure of 240, declared 
very excessive in a man of his age; there were also pronounced symptoms of 
Bright’s disease. October 20, 1926, Halvorson suffered a stroke of paralysis, 
affecting his speech and his right arm and leg. In short, the testimony showed 
conclusively that he had suffered severe illnesses, and had consulted physicians 
on divers occasions since the issuance of his policy; and that he was not in 
good and insurable health on March 16, 1926, all in sharp conflict with the 
statements in his application for reinstatement. 


{1] Prior to the commencement of this action appellant tendered to the 
administrator the annual premiums paid upon and after reinstatement, together 
with accrued interest, with notice that it had elected to cancel and rescind the 
policy of insurance, and demanded a return thereof. Said appellee refused to 
accept the money and to surrender the policy, and this suit was filed February 
25, 1927. October 25, 1927, the beneficiaries in the policy began suit against 
appellant to recover thereon. On final hearing the District Court dismissed 
this cause for want of equity. We shall first consider the question of equity 
jurisdiction thus presented. The general rule is thus stated by this court in 
Smith v. American National Bank, 89 F. 832: 


“A case may be sustained in equity on a legal right if the object and nature 
of the remedy sought are equitable, or where, though the right may be clear 
at law, a court of law is not able to afford so complete, adequate, or efficient 
and practical a remedy as a court of equity.” 

The rule thus announced has been adhered to and restated in numerous 
succeeding decisions. It accords with the views of the Supreme Court many 
times expressed. 

“It is a settled principle of equity jurisprudence that, if the remedy at law 
be doubtful, a court of equity will not decline cognizance of the suit. * * * 
Where equity can give relief, plaintiff ought not to be compelled to speculate 
upon the chance of his obtaining relief at law.” Davis v. Wakelee, 156 U. S. 
680, 688, 15 S. Vt. 555, 558, 39 L. Ed. 578; Union Pacific R. Co. v. Board of 
Com’rs of Weld County, 247 U. S. 282, 285, 38 S. Ct. 510, 62 L. Ed. 1110; Dawson 
v. Kentucky Distilleries Co., 255 U. S. 288, 296, 41 S. Ct. 272, 65 L. Ed. 638. 

{2] In Bank of Kentucky v. Stone et al. (C. C.) 88 F. 383, it is held that a 
remedy at law cannot be adequate if its adequacy depends upon the will of the 
opposing party. To preclude suit in equity the remedy at law must be as prompt, 
certain, and efficient to attain the ends of justice as that afforded by equity. 
Investors’ Guaranty Corporation v. Luikart (C. C. A. 8) 5 F.(2d) 793. In an 
action to cancel an insurance policy for fraud it was held that the application 
of this rule depends upon conditions, and may be invoked when there are any 
circumstances which indicate that the remedy at law will not be “as practical 
and efficient to the ends of justice and its prompt administration.” Mutual Life 
Insurance Co. v. Pearson (C. C.) 114 F. 395, 398. 

_ [3] It is established by the great weight of authority, and in most jurisdic- 
tions, that the contest contemplated by the incontestable clause in an insurance 
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policy must be initiated by an appropriate action brought, or by a pleading filed 
in a suit pending, within the time limited in said clause. We have accordingly 
held that: 

“Where insured in policy incontestable two years after issuance died within 
such time, and policy had been assigned, insurer was entitled to maintain suit 
in equity for cancellation on ground of fraud, and to enjoin action by beneficiary 
pending determination thereof.” Peake et al. v. Lincoln National Life Insur- 
ance Co. (C. C. A. 8) 15 F.(2d) 303. 

[4, 5] It is believed that this right is now very generally recognized. The 
bill must be viewed in the light of the circumstances existing when it was brought. 
The jurisdiction in equity is not lost because an adequate legal remedy has be- 
become available since the bill was filed. Peake et al. v. Lincoln Nat. Life Insur- 
ance Co., supra; Dawson v. Kentucky Distilleries Co., supra. 

[6] The cancellation of the policy in suit is prayed because of alleged fraudu- 
lent representations made in the application for reinstatement. If, then, the 
rules of law which obtain with respect to incontestable clauses in policies are 
applicable here, jurisdiction in equity cannot be declined. The policy, as issued, 
contained an incontestable clause, the material parts of which follow: 

“This policy * * * shall be incontestable after two years from date of 
issue, except for non-payment of premium.” 

The provision in the reinstatement application reads thus: 

“If at any time within two years any of the statements herein shall be found 
to be untrue in_any respect, the company shall have the right to declare null 
and void and of no effect the reinstatement of said policy, if granted by the 
company upon this application.” 

Appellees contend that this is not an incontestable clause, and was not 
intended to prevent the insurer from contesting the validity of the contract of 
reinstatement at any time and in any tribunal of competent jurisdiction. Ac- 
cordingly, they submit that the bill presents no special circumstances which 
render the legal remedy inadequate. Without expressly deciding the legal effect 
of the language employed in the application, we find it sufficint to point out 
that the cases which have dealt with similar situations throw much doubt upon 
the adequacy of appellant’s remedy at law after the expiration of the two years 
expressly limited in that application. It is true that this court has decided that 
after a life policy has ceased to be in force because of nonpayment of a pre- 
mium, an agreement for reinstatement is a new contract. Wastun v. Lincoln 
Nat. Life Insurance Co. (C. C. A.) 12 F.(2d) 422. But in Great Western Life 
Insurance Co. v. Snavely (C. C. A. 9) 206 F. 20, 46 1. R. A. (N. S.) 1056, it is 
held that where the policy provided that the contract should be incontestable 
after one year from date of issue, and where the death of insured occurred 
more than a year after reinstatement, “whether the reinstatement constituted 
a new contract or a renewal of the old, the terms of the policy were the terms 
of such contract, and the incontestable clause precluded any defense by the com- 
pany to an action thereon, on the ground of misrepresentation or false state- 
ments in the certificate for reinstatement.” Mutual Life Insurance Co. v. Dreeben 
(D. C.) 20 F.(2d) 394, is authority for the statement that an incontestable clause 
in the policy applies to representations made in the application for reinstate- 
ment. Cases cited holding similar views are: Massachusetts Life Ass’n v. Rob- 
inson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261; Tecter v. United Life Ins. 
Ass’n, 159 N. Y. 411, 54 N. E. 72; McCormack v. Security Mutual Life Ins. Co., 
220 N. Y. 477, 116 N. E. 74; Pacific Mutual Life Ins. Co. v. Galbraith, 115 Tenn. 
471, 91 S. W. 204, 112 Am. St. Rep. 862; and many others. 


These courts do not all place their conclusions upon the same grounds, and in 
many, if not all of them, it does not appear that the reinstatement application 
itself contained a time limit, as in the case before us. The incontestable clause 
in the reinstated policy is, therefore, generally relied upon to bar action after 
the expiration of its time limit. In our judgment, the language in the rein- 
statement application under consideration adds at least further doubt and un- 
certainty to the adequacy of appellant’s remedy at law. It would seem that 
that language was intended to, and did, carry out the spirit of the policy con- 
tract, by limiting the period, within which the insurer might take advantage of 
misrepresentations made, at most to two years from the date of the application 
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for reinstatement. No other interpretation accords with reason. If the insurer, 
under such a provision, should delay action for rescission and cancellation until 
the expiration of the two-year period, it would most certainly be met with the 
defense of limitation, and there is strong reason to anticipate that this defense 
would be entertained, especially in view of the rule that, the provision being 
obviously for the benefit of the insured, its meaning and effect, if doubtful, 
should be construed in his favor. For the reasons stated we think jurisdiction 
in equity was established. ; 

Review of the merits may best be conducted by a consideration of the 
contentions of appellees. : , 

[7] 1. It is insisted that there was in the first instance no forfeiture of the 
policy because of the application of section 6518, Compiled Laws of North Da- 
kota 1913. That section reads as follows: ss a 

“No such policy of insurance shall by virtue of any condition or provision 
thereof be forfeited, suspended or impaired for nonpayment of any note or 
obligation taken for the premium, or any part thereof, unless the insurer shall, 
not less than thirty days prior to the maturity of such premium, note or obliga- 
tion, mail, postage prepaid, to the assured at his usual post office a notice, 
stating: 

“1. The date when such note or obligation will become due. 

“2. The amount of principal and interest that will then be due. 

“3. The effect upon the policy of nonpayment. 

“4. Such notice shall further inform the assured of his right at his own 
election either to pay in full and keep the policy in full force, or to terminate 
the insurance by surrendering the policy and paying such part of the whole 
premium as it shall have earned and must further state the amount which the 
assured is lawfully required to pay, or which on account of previous payment 
may be due him in case of his election to terminate the insurance on the day 
of the maturity of the premium, note or obligation.” 

The word “such,” at the outset, remits us to the preceding section to ascer- 
tain what sort of policy is meant. Section 6517 defines the policy under con- 
sideration thus: 

“The holder of any policy of insurance against loss or damage to property 
by fire or other casualty, etc.” 

It is the position of appellant that the provision for notice in section 6518 
is confined to property insurance and has no application to life policies. Ap- 
pellees base their contention upon the fact that these sections are contained 
in a chapter entitled “Insurance in General,” and that section 6460a thereof 
provides that “all kinds of insurance are subject to the provisions of this chap- 
ter.” We incline to agree with appellant’s contention. These sections were 
first enacted by the territorial Legislature as sections 1 and 2, chapter 69, Laws 
of 1887, with the title “Cancellation and Forfeiture of Insurance Policies.” They 
have been carried through the Revised Codes of 1899, 1905, and 1913 in juxta- 
position and without verbal change. It is true that the provisions of the present 
Civil Code have general application to all kinds of insurance, but it can scarcely 
be said that provisions which are in terms confined to fire and casualty insur- 
ance may thus arbitrarily be extended to some wholly unrelated form. If it 
had been the intention of the Legislature to give general application to section 
6518, it seems reasonable that the restrictive word “such” would have been 
eliminated. There are, however, other and cogent reasons why this section 
should not control the instant case. It is a cardinal principle in insurance law 
that prompt payment of premiums is the life of insurance contracts and that 
the companies must have effective means of enforcing it, Klein v. Insurance 
Co., 104 U. S. 88, 26 L. Ed. 662; otherwise premiums will not be punctually paid, 
Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204; New 
York Life Ins. Co. v. Slocum (C. C. A. 3) 177 F. 842. 

[8] “Under the rule of the federal courts, failure to pay at maturity a note 
given for a past-due premium on a life insurance policy, containing a provision 
for forfeiture in such case, works an absolute forfeiture of the policy.” Reed 
v. Bankers’ Reserve Life Ins. Co. (C. C.) 192 F. 408. 

Time is the essence of the agreement. 

“A stipulation in the policy, in a note for the premium, or in any other 
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instrument which evidences the contract of insurance or a part of it, that the 
insurance shall be void if the premium is not paid on the agreed day, is con- 
scionable, valid, and enforceable.” Manhattan Life Ins. Co. v. Wright (C. C. A. 8) 
126 F. 82; Lefler v. Life Ins. Co. (C. C. A. 8) 143 F. 814. 

[9, 10] Such is the general attitude of the courts upon this question. Of 
course the national courts will adopt the construction by the state courts of a 
state statute, as evidencing the policy of the state in that regard, Iowa Life Ins. 
Co. v. Lewis, supra; but statutes in derogation of the common law, and abridg- 
ing rights of contract, should not be extended beyond the limit of their legiti- 
mate application. 

“Promptness of payment of life insurance premiums is essential and al- 
though forfeitures are not generally regarded with favor they are necessary 
and should be fairly enforced in regard to such payments. A statute requiring 
notice of time of payment of premium and effect of non-payment thereof should 
not be construed so as to make it a trap for either the company or the assured.” 
Nederland Life Ins. Co. v. Meinert, 199 U. S. 171, 26 S. Ct. 15, 50 L. Ed. 139, 
4 Ann. Cas. 480. 

The purpose of such statutes is to prevent a forfeiture by the nonpayment 
of the premium when due, because of inadvertance and forgetfulness. Id., loc. 
cit. 179 of 199 U. S., 26 S. Ct. 15. 

{1l, 12] It will be noted that the North Dakota statute provides that “no 
such policy of insurance shall by virtue of any condition or provision thereof be 
forfeited,” etc. The forfeiture here declared was not “by virtue of any con- 
dition or provision” of this policy. The forfeiture was based upon the conditions 
of the extension agreement and the blue note forming an integral part thereof. 
This was an Indiana and not a North Dakota contract. The test is the place 
where the last act was done by either of the parties essential to a meeting of 
the minds. Wastun v. Lincoln National Life Ins. Co. (C. C. A. 8) 12 F.(2d) 
422, 425. And the law of the place where the contract is made governs. By the 
express terms of the extension agreement the minds did not meet until it was 
accepted by appellant at Fort Wayne, Ind. But, in any event, the insurance 
company was not required to give notice of the expiration of the extension 
period granted for the payment of this premium. New York has a similar 
statute and its courts so hold. Conway v. Phoenix Mutual Life Ins. Co., 140 
N. Y. 79, 35 N. E. 420; Dreeben v. Mutual Life Ins. Co. (C. C. A. 5) 29 F.(2d) 
963. 

The North Carolina statute was taken from the New York act, and has re- 
ceived the same construction. Philadelphia Life Ins. Co. v. Hayworth (C. C. A. 4) 
296 F. 339. 

[13] However, we think the point is settled by the Supreme Court of North 
Dakota in Kroksather v. Western Union Life Ins. Co., 49 N. D. 619, 193 N. W. 
48. It is there held that: 

“Where a premium is not paid within the time stipulated in the policy, and 
where within the grace period an extension agreement is entered into, evidenced 
by a note and a conditional receipt, the provisions of such note and conditional 
receipt with reference to termination of the policy upon nonpayment are con- 
trolling.” 

This statement exactly fits the circumstances of the case at bar. The body 
of the opinion states the proposition thus: 


“An extension beyond the grace period in the policy is no part of the policy 
contract and depends entirely for its effect upon such collateral agreement as 
may be made controlling it. If, therefore, a policy holder takes the benefit of the 
delay or extension contracted for in a separate agreement, he is bound to per- 


form the conditions on which it is granted, or to submit to the consequences 
of the failure to so perform.” 


This ruling of the Supreme Court of North Dakota is in accord with that 
of the Supreme Court of the United States in New York Insurance Co. v. 
Dodge, 246 U. S. 357, 38 S. Ct. 337, 62 L. Ed. 772, Ann. Cas. 1918E, 593, which 
holds that a law of a state, governing a life insurance contract, made locally be- 
tween a resident citizen and a locally licensed foreign corporation, cannot be 
extended so as to prevent the policy holder and the company from making and 
carrying out a subsequent independent agreement in the company’s home state, 
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pursuant to its laws. That such an attempt, to graft the law of the policy upon 
the subsequent contract, is an invasion of the citizen’s liberty of contract under 
the Fourteenth Amendment and cannot be sustained. See, also, Slocum v. 
New York Life Ins. Co., 228 U. S. 364, 371, 33 S. Ct. 523, 57 L. Ed. 879. 

{14] While appellant did not give the thirty days’ notice provided by the 
North Dakota statute, and was not required to do so, it did give a reasonable 
notice of the time when payment would be due under the extension agreement, 
and that the policy would be declared forfeited unless payment were made. Thai 
due date, including fifteen days of grace, was March 11, 1926. Notices were 
mailed to the insured on February 15, and again on March 1, 1926. Thus the 
purpose of such notice, to “prevent a forfeiture by nonpayment of the premium 
when due because of inadvertance or forgetfulness,” was substantially observed. 
This point is ruled in favor of appellant. 

[15, 16] 2. The blue note, or so-called extension agreement, was an Indiana 
and not a North Dakota contract. By its terms it was not to be binding upon 
the maker until accepted by the officers of appellant company. It is stipulated 
that it was thus submitted to appellant at Fort Wayne, Ind. Thus it was in 
Indiana that the last act was done essential to a meeting of the minds of the 
parties. Wastun v. Lincoln National Life Ins. Co., supra. The statutes of both 
North Dakota and Indiana require that the policy, including the application 
therefor, shall constitute the entire contract between the parties. For this 
reason appellees insist that the extension note and agreement, to be valid, should 
have been attached to the policy. This was not done. Statutes of this nature 
have properly been held to refer only to the contract of insurance as originally 
made. “The statute does not state that the policy shall -continue to be the 
sole contract between the parties. It refers to the policy that is originally 
issued.” Wastun v. Ins. Co., supra. Subsequent contracts between the parties 
are frequently made and held to be enforceable in accordance with their terms. 
Kroksather v. Life Ins. Co., supra; New York Life Ins. Co. v. Dodge, supra. The 
contention that the extension agreement and note should have been attached 
to the policy is without substance or merit. 

[17] 3. Appellees next claim that the application for reinstatement contained 
no representations of any kind. This contention is based upon the assumption 
that that instrument is in question and answer form, and upon the fact that the 
blanks following each statement were left unfilled. The form of the application 
refutes this claim. In it the physical conditions essential to the insurability of 
the applicant are set out in the form of affirmative statements, the blanks being 
left for the insertion of exceptions, if any existed. Signing the instrument with- 
out such exceptions, vouched for the truth of those statements and constituted 
positive representations as to matters therein contained. 

{18] 4. The falsity of these representations was established largely by the 
testimony of physicians who attended the insured during the periods covered. 
A North Dakota statute (Comp. Laws 1913, § 7923, subd. 3) provides that, “A 
physician or surgeon cannot, without the consent of his patient, be examined 
as to any information acquired in attending the patient which was necessary to 
enable him to prescribe or act for the patient.” Appellees invoke the privilege 
thus created. But this privilege may be waived, and “when waived by a claus: 
in an application for life insurance, such waiver is binding on the beneficary.” 
Judge Thayer in Adreveno v. Mutual Reserve Fund Life Ass’n (C. C.) 34 F. 870. 
In Halvorson’s application the following waiver is found: 


“I hereby expressly waive, on behalf of myself and of any person who shall 
have or claim any interest in any policy issued hereunder, all provisions of law 
forbidding any physician or other person who has attended me, or who may 
hereafter attend or examine me, from disclosing any knowledge or information 
thereby acquired by him and I expressly authorize such physician to make such 
disclosures. Signed this 20th day of Nov. 1922.” 

{19] Appellees contend that this waiver applies only to the policy itself, and 
not to anything connected with the separate contract of reinstatement. It will 
be perceived, however, that its broad terms do not permit of such a limitation. 
Furthermore, the reinstatement application represents that the insured had not 
consulted a physician for any cause since the date of issuance of the policy. 
Testimony of a physician that he has been so consulted is not privileged under 
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this statute as construed by the Supreme Court of North Dakota, since informa- 
tion necessary to enable the physician to prescribe for the patient is not called 
for nor invoked. Booren v. McWilliams, 26 N. D. 558, 145 N. W. 410, Ann. Cas, 
1916A, 388. See, also, Missouri Pacific Ry. Co. v. Castle (C. C. A. 8) 172 F. 
i and Travelers’ Ins. Co. v. Bergeron (C. C. A. 8) 25 F.(2d) 680, 58 A. L. R. 
1127. 

It is clear that the statements made in the application were false and known 
to be false by the applicant. The testimony offered to that effect was competent 
and mattrial. In our opinion the trial court erred in dismissing the suit for 
want of equity, and it follows that the decree must be reversed, and the case 
remanded with directions to enter a decree in accordance with the views herein 
expressed. It is so ordered. 


LOCOMOTIVE ENGINEERS’ MUTUAL LIFE & ACCIDENT INS. 
ASS’N v. NUTTING. 
No. 13761. 
Appellate Court of Indiana, in Banc. June 25, 1930. 
171 Northeastern Reporter 878. 
1. INSURANCE. 


Insured could recover where insurer repudiated contract pending appeal 
from expulsion from brotherhood, though complaint did not disclose decision of 
appeal. 

The certificates of insurance issued provided that any member of 
association expelled one year from certain brotherhood should forfeit 
title to membership and be debarred from participation in insurance, but 
a by-law of insurance association provided that, if one expelled from 
brotherhood filed notice of appeal to triennial convention, he could re- 
tain his insurance until appeal was disposed of by convention. In October, 
1922, insured was expelled from brotherhood and appealed to triennial 
convention meeting in May, 1924. He paid all assessments up to and 
including December, 1923, but insurance association refused to accept as- 
sessments for January and February, 1924. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

2. INSURANCE. 

Where insurance association repudiated contract pending insured’s appeal 
from expulsion from brotherhood, he could recover without showing he was 
unjustly expelled. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

3. INSURANCE. ; 

That contract could be forfeited for failure to pay assessment did not change 

contract from one of insurance for life to term policy. 


(For other cases, see Insurance, Dec. Dig. § 750.) 
4. INSURANCE. 


That insurance contract contained provision insured should continue to be 
member of brotherhood did not convert contract into one for term insurance 


(For other cases, see Insurance, Dec. Dig. § 747.) 


Appeal from Probate Court, Vanderburgh County; Phelps F. Darby, Special 
Judge. 

oe by John W. Nutting against the Locomotive Engineers’ Mutual Life 
& Accident Insurance Association. From the judgment, defendant appeals. 

Affirmed. 

Spencer, Ensle & Spencer, of Evansville, for appellant. 

E. L. Craig, of Evansville, for appellee. 

McManan, J. 

This is an action for damages for the repudiation of three benefit certificates 
of insurance issued by appellant to appellee. Each of these certificates pro- 
vides that: “Any member of this Association neglecting or refusing to pay 
any assessment, when ordered as provided in the by-laws, or being expelled 
one year from the Brotherhood of Locomotive Engineers, shall forfeit all right 
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and title to membership, and be debarred from further participation in this 
Insurance, or benefits arising from the same.” 

Section 17 of the by-laws of the insurance association provides that: “No 
person shall become a member of this association or retain his membership 
therein, unless he is a member in good standing in the Brotherhood of Loco- 
motive Engineers; but should a member be expelled from the Brotherhood 
of Locomotive Engineers he may retain his membership in this Association 
for one year, provided he pays all assessments that may accrue against him 
during such term of expulsion, unless said expelled member feels that he has 
been unjustly expelled and intends to appeal to the next triennial convention 
and files notice of such appeal with the home office, then he may be permitted 
to retain his insurance until such appeal is disposed of by the convention.” 

In October, 1922, appellee was expelled from the Brotherhood of Locomotive 
Engineers, and feeling that he had been unjustly expelled, he appealed to the 
next triennial convention which was to meet in May, 1924. Appellee paid all 
assessments on the three certificates up to and including December, 1923. The 
assessments so paid were $2 each month on each certificate. He sent the amount 
of the assessments for January and February, 1924, to the association, which 
the association refused to accept, and returned the same to appellee, although 
appellee had been advised by the association to pay all assessments up to the 
next convention in May, 1924. 

{1] The first paragraph of complaint was dismissed. A demurrer to the 
second paragraph was overruled. In support of its contention that this was 
error, appellant says the complaint does not disclose the decision of appellee’s 
appeal by the triennial convention, and that it affirmatively appears that ap- 
pellee is still living; that, since he did not die during the pendency of his ap- 
peal, and since the convention sustained his expulsion, the certificates of in- 
surance are canceled, and there can be no recovery. J 

We cannot concur in these contentions. The allegations of the complaint are 
that, pending appellee’s appeal from the order of expulsion, appellant refused to 
accept the premiums or assessments from him, and thus repudiated the con- 
tracts of insurance. This repudiation took place pending the appeal. There is 
no allegation in the complaint that the appeal was thereafter prosecuted or that 
it was ever acted upon by the convention. There is nothing in the complaint 
to show that appellee thereafter pressed his appeal or made any claim under 
the contracts of insurance. The only thing appellee did after such repudiation 
by appellant was to prosecute this action for damages. The fact that appellee 
did not die in the interim between his expulsion and the next convention does 
not render the complaint subject to demurrer. There was no error in over- 
ruling the demurrer. 

[2] In support of the contention that the verdict is not sustained by suf- 
ficient evidence, appellant says: That there is no showing that appellee was 
unjustly expelled; that this is one of the material allegations of his complaint; 
and that he could not have appealed from a just expulsion, because, if his ex- 
pulsion was just, he could not have felt that he was unjustly expelled. 

We cannot follow appellant’s logic. Appellee certainly had a right to ap- 
peal from the order of expulsion, without reference to the justness of such 
expulsion, the same as appellant had the right of appeal in the instant case to 
this court, without reference to whether the judgment from which the appeal 
is prosecuted is right or wrong. The question as to whether appellee was justly 
or unjustly expelled is not material in the instant case. The real question is, 
“Did appellant, without right, repudiate the contract of insurance?” The un- 
contradicted evidence shows it did. Under the terms of these contracts, ap- 
pellant was obligated to carry the insurance until the appeal was disposed of, 
provided appellee performed his part of the contracts, and there is no claim 
that he did not. As heretofore stated, there is no merit in the contention that 
there can be no recovery because appellee survived the interim between the 
repudiation of the policy by appellant, and the next triennial convention. 

Appellant also insists that the verdict is not sustained by sufficient evidence, 
for the reason that there is no evidence to show that appellee rescinded the 
benefit certificate, that, by allowing his appeal to stand, without taking any 
steps or doing anything, it showed that he did not elect to rescind his contracts 
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until the commencement of this action in January, 1927, and that he could not 
appeal from his expulsion and also maintain an action for damages because 
of the repudiation. In its discussion of this subject, appellant says appellee 
did not concur in the repudiation until after his expulsion had been sustained 
by the triennial convention, and that prior to that time he permitted his appeal 
to stand, and gave no indication that he accepted the act of appellant as a re- 
scission or repudiation of the insurance. In so doing, appellant assumes that the 
expulsion of appellee was sustained on appeal, when there is no evidence to that 
effect. The verdict is sustained by the evidence. 

[3, 4] In discussing the action of the court in overruling a motion to strike 
out certain testimony, in refusing to give an instruction directing the jury to 
return a verdict for appellant, and in giving certain instructions, appellant says 
the court erroneously assumed that at the time of the alleged repudiation ap- 
pellee was insured by appellant for the term of his life. In this connection 
appellant says appellee was insured for a term ending with the meeting of 
the triennial convention in June, 1924. We do not concur in this view. Each 
contract of insurance was in force and effect when appellant repudiated the 
same. By them appellee was insured for the term of his life. Of course he 
had to pay the monthly assessments on each of them in the amounts and at 
the times named. The life of each certificate was limited to the term or time 
during which the assessments thereon were paid. By failing to pay such as- 
sessments, the contract of insurance would be forfeited. ‘The fact that the 
contract might be forfeited for failure to pay an assessment did not, however, 
change the contract from a contract of insurance for life to a term policy. 
Neither did the fact that the contracts contained a provision that appellees 
should continue to be a member of the Brotherhood of Locomotive Engineers 
convert the contract into one for term insurance, and for that reason prevent 
a recovery for a wrongful repudiation of such contract. 

[5] Complaint is made that the court erred in failing to require the jury 
to make and return a proper answer to a certain interrogatory. Appellant 
failed to request that the jury be required to make its answer more definite 
and specific, and cannot, on appeal, complain, because of the answer being 
indefinite. If it thought the answer was not as definite as it should have been, 
the trial court should have been requested to require the jury to make its 
answer more specific. 

[6. 7] Apppellee filed certain interrogatories, which, without obiection and 
without a motion to strike any of them out, were answered by appellant before 
trial. These interrogatories and the answers thereto were read in evidence 
by appellee, after which appellant moved to strike out the answer to one of 
them. The overruling of this motion is.one of the grounds assigned for a 
new trial. The overruling of this motion is not reversible error. Appellee had 
the right to introduce in evidence questions propounded to appellant and the 
answers thereto. Section 359, R. S. 1881, section 383 Burns’ Ann. 1926. Appel- 
lant cannot complain of their introduction when they were answered without 
objection and when the answers were read in evidence without objection. See 
Cincinnati, etc., R. Co. v. Howard (1890) 124 Ind. 280, 24 N. E. 892,8 L. R. A. 
593, 19 Am. St. Rep. 96. 

The court did not err in overruling the motion for a new trial. 

For a full discussion of the rights of an insured when a contract of insur- 
ance has been wrongfully repudiated. see Indiana Endowment Co. v. Carnithar 
(1915) 62 Ind. App. 567, 109 N. E. 851. 

Affirmed. 
Lockyear, J., not participating. 


LEWIS v. LEWIS’ ADM’R et al. 
Court of Appeals of Kentucky. May 6, 1930. 
27 Southwestern Reporter (2d) 940. 
1. INSURANCE. 
Divorce decree ordering restoration of property either spouse received from 
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other during marriage held forfeiture of wife’s interest in husband’s life insur- 
ance (Ky. St. § 2121; Civ. Code Prac. § 425). 
(For other cases, see Insurance, Dec. Dig. § 123.) 
2. INSURANCE. 3 a ; 
Fact that divorced wife named as beneficiary in life policies was living with 
husband at his death held not to entitle wife to benefits of insurance under 
evidence. 
(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, Second 
Division. 

Suit by Ezra Lewis’s administrator and others against Lula Lewis. Judg- 
ment for plaintiffs, and defendant appeals. 

Affirmed. 

John Rose, of Louisville, for appellant. ; 

Bruce & Bullitt, Eugene B. Cochran, and Leo T. Wolford, all of Louis- 
ville, for appellees. 

STANLEY, C 

“During the summer of 1927, a startling discovery was made in the mar- 
riage license and registry bureau of the Circuit Court Clerk’s office in Jef- 
fersonville, Indiana, just across the Ohio River from the city of Louisville. The 
records of that office showed that on June 24, 1927, by authority of a license 
issued on that day, a marriage ceremony was performed by a justice of the 
peace, whereby a woman was married to a man who (as is otherwise shown) 
had been dead for two and a half months when the marriage took place. The 
solution of this mystery is involved in the decision of this case.” 

Thus begins the opinion of the Honorable Lafon Allen, chancellor, from 
whose judgment this appeal is prosecuted. He determined that the record 
referred to was that of a false marriage ceremony, and further that there was 
no marriage between the parties, the appellant, Lula Lewis, and Ezra Lewis, 
as she undertook to establish. The opinion so fairly presents the evidence on 
the primary issue of fact that we shall follow it closely, although limitations 
of space compel its abbreviation. 


{1] Ezra Lewis, who died on April 10, 1927, had about $5,000 in life insur- 
ance, the proceeds of which constitute the subject-matter of this litigation. It 
is a contest between the administrator of his estate and Lula Lewis, who in- 
sists that she was married to Ezra Lewis for the third time on March 21, 1927, 
or about three weeks before he died. When the policies were issued, Lula 
Lewis was the insured’s wifc, and was designated as the beneficiary. Subse- 
quently, on February 27, 1926, she was divorced, the decree ordering a restora- 
tion of the property each party had received one from the other, or “may have 
obtained directly or indirectly from or through the other during marriage in 
consideration or by reason thereof.” This constituted a forfeiture or release 
of all interest in the insurance on her husband’s life. This can hardly be ques- 
tioned. Section 2121, Statutes; Section 425, Civil Code Prac.; Sea, Adm’r v. 
Conrad, 155 Ky. 51, 159 S. W. 622, 47 L. R. A. (N. S.) 1074, Ann. Cas. 1915C, 
318; Schauberger yv. Morel’s Adm’r, 168 Ky. 368, 182 S. W. 198, Ann. Cas. 
Lg 265; Prudential Insurance Company v. Orr’s Adm’r, 174 Ky. 831, 192 
S. W. 825. 

We again quote from the chancellor’s opinion: 


“The story of the relations between Ezra Lewis and Lula Lewis falls natur- 
ally into two chapters, the first dealing with events up to March 21, 1927, the 
date of the disputed marriage, and the second with events occurring on and 
after that date. As to the first chapter, there is little dispute and no serious 
doubt as to what transpired. But the second chapter is full of obscurity and 
contains two conflicting stories, so that we have three narratives: first, the 
undisputed story of what took place up to March 21, 1927; second, Mrs. Lewis’s 
story of what took place after that time; and, third the Administrator’s ver- 
sion of these later events.” 

The parties were first married in Jeffersonville, Ind., on April 3, 1920. This 
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union lasted for a little more than four years; the wife on June 27, 1924, filing 
a suit for divorce. During the latter part of that period, early in 1924, Mrs. 
Lewis became acquainted with one J. B. Poole, who plays a conspicuous part 
in this drama, and who, in connection with the mystery of the post mortem 
marriage of Ezra Lewis, is frequently referred to as “the hatchet-faced man.” 
Poole was then rooming with another young man named Shipley. About this 
time Mrs. Lewis separated from her husband. An intimacy grew up between 
these three persons and another young woman by the name of Ollie Wright, 
who it appears was the particular friend of Shipley and an old acquaintance 
of Poole. The two women roomed together for a time. This situation de- 
veloped before the filing of the suit for divorce by Mrs. Lewis, at the trial of 
which she testified to extreme cruelty on her husband’s part over a period of 
three years or more, during which he used physical violence on several occasions 
and repeatedly threatened her life. 

A divorce was granted Mrs. Lewis on October 25, 1924. A little more than 
four months later, on March 6, 1925, she remarried her former husband. They 
went to live at the home of her sister, Mrs. Crowe, where Poole was then liv- 
ing. Four months after this second marriage, on July 8, 1925, they again sep- 
arated. Lewis left the Crowe house, but Mrs. Lewis continued there for about 
a year, during all of which time Poole lived in the same house. Their friend- 
ship ripened, and the intimacy grew to such an extent that during the year 
and a half following this second separation Mrs. Lewis and Poole went about 
a great deal together in the evenings, visiting various roadhouses and other 
resorts in the vicinity of Louisville. During the summer of 1926 Poole and his 
former roommate, Shipley, together with Mrs. Lewis and her former room- 
mate, Ollie Wright, made an excursion to Niagara Falls, going and returning 
together. 

Meanwhile Mrs. Lewis, on August 26, 1925, filed her second suit for divorce, 
in which she alleged that her husband had contracted and concealed from her 
a loathsome disease, to-wit, syphilis. A divorce having been denied upon this 
ground because of the previous divorce obtained by Mrs. Lewis, she then 
amended her petition, and alleged that her husband was living in adultery with 
another woman. The second divorce was granted on this ground on February 
27, 1926. Subsequent developments adduced in this record, as the chancellor 
says, make the testimony in the divorce action less reliable, to state it con- 
servatively, than it appeared at the time. He observes that “they suggest that 
Mrs. Lewis and her friends, who are not strangers to the courts, were not very 
fastidious as to the means employed to procure a successful result in litigation 
in which they were interested.” 

One of the effects of the disease with which Lewis was afflicted is a swelling 
of the legs and feet, and it is shown that during February and March, 1927, 
he was unable to work, and had serious difficulty in getting about at all. He 
was then living at the Railroad Y. M. C. A., where on March 11, 1927, Mrs. 
Lewis visited him. On that visit she became quite interested in his insurance. 


Two days after this visit Mrs. Lewis had him removed to the rooms occupied 
by herself and her sister. 


A review of the first act of this drama is thus given by Judge Allen: 


“The first chapter of the story, thus concluded, covers seven years of the 
lives of this couple, during which there were two marriages between them and 
two divorces occurring within a period of sixteen months; that is to say, they 
were divorced, remarried and divorced again in the period from October, 1924, 
to February, 1926. During this period Mrs. Lewis had publicly charged her 
husband, first with extreme cruelty and violence, including threats against her 
life; second with contracting a venereal disease; and, third, with adultery. 
She appears to have borne up under these misfortunes with great fortitude so 
much that her natural liveliness and love of pleasure were not impaired, but 
.ound an outlet in the round of gayety hinted at above. It is impossible to 
read this portion of Mrs. Lewis’s history without concluding that she is a 
woman who takes life easily and finds her pleasure without great regard to 
the rules of conventional morality. And her career, both as principal and as 
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a witness in matrimonial causes, suggests a certain laxity which tends to en- 
courage suspicion as to the accuracy of her version of the events which con- 
stitute the second chapter of this story.” 

The sister to whose rooms the deceased had been taken was living apart from 
her husband, and during the period that Lewis was there, on late Saturday night, 
March 19th, she was arrested on a warrant sworn out by her husband, charging 
her with adultery. Her trial took place on the following Monday, March 21st, and 
the day of that trial opens the second act of the drama. 

The following narrative is given in the opinion as to the occurrences on the 
day which Mrs. Lewis claims she was lawfully married to her former husband, 
as disclosed by evidence introduced in her behalf on the trial of this case: 

“On the morning of Monday, March 21, 1927, Mrs. Lewis accompanied her 
sister, Mrs. Jeffries, to the Court of Squire Petty where Mrs. Jeffries was to be 
tried upon the charge brought against her by her husband. The trial was post- 
poned until a later day, at which time Mrs. Jeffries was acquitted. In this matter, 
Mrs. Jeffries was represented by Mr. John Rose, and, while attending Court on 
the morning of March 21st, some conversation took place between Mr. Rose and 
Mrs. Lewis with regard to the risks involved in her continuing to live with Ezra 
Lewis while not his wife. Mr. Rose advised a marriage. Upon returning home, 
Mrs. Lewis suggested this to Ezra Lewis, and upon his giving his consent, she 
telephoned to her friend and comrade, Poole, at the place of his employment and 
asked him to call for them in a car and take them to Jeffersonville for the purpose 
of having the marriage performed. Poole complied and a party proceeded to 
Jeffersonville, consisting of Mrs. Lewis, Ezra Lewis, Poole, Mrs. Walls, another 
sister of Mrs. Lewis, who lives at Lebanon, Kentucky, but happened to be in 
Louisville on a visit, and Mrs. Walls’ little girl six years old. Upon reaching 
Jeffersonville they went to the office of Magistrate Veasey. From the Magistrate’s 
office they went to the Court House where, after written applications were made 
out and signed both by Mrs. Lewis and Ezra Lewis, a marriage license was ob- 
tained, and thereupon they returned to the Magistrate’s office, where they were 
married. Thereupon the Magistrate gave them a ‘Marriage Certificate,’ which is 
filed as ‘Defendant’s Exhibit No. 1’ with the second deposition of Mrs. Lewis. 
The party then returned to Louisville and Mrs. Lewis repaired to her place of 
employment, which she reached at about 3 o’clock in the afternoon.” 

There is some conflict in the evidence as to Lewis’s physical condition during 
the four or five weeks preceding his death, but the trial court found that, while 
his condition was very bad, and his power of locomotion much impaired, yet he was 
able with assistance to leave the house and get into an automobile. 

We again quote the chancellor: 

“The physical condition of Ezra Lewis grew daily worse and ten days after 
the marriage he was removed to the Kentucky Baptist Hospital. The record of 
his admission to that institution shows that the person who made that record drew 
a circle around the letter ‘M’ printed on the card, which is the customary method 
of indicating that the person admitted is married. Ezra Lewis remained in the 
hospital for ten days or until April 10, 1927, when his death occurred.” 

“Within a day or two after the death of Ezra Lewis, Mrs. Lewis consulted 
Mr. Rose about collecting the insuranct on his life. Mr. Rose advised her that 
her claim to the proceeds of these policies would not be recognized unless she dis- 
closed her marriage of March 21st. This she was unwilling to do because her 
father had been opposed to her second marriage to Lewis and, it was supposed, 
would be even more opposed to a third marriage. At the suggestion of Mr. Rose, 
she then consulted other lawyers.” 

Mrs. Lewis consulted first one and then another attorney, each of whom 
sought to collect the insurance for her based upon the fact that she was named as 
beneficiary in the policies, and no mention was made of her last marriage. Mrs. 
Lewis testified that she told neither of these two lawyers about her marriage, al- 
though both of them advised her that her divorce had terminated her interest 
under the policies. During this period of time she called upon J. G. Wilkes, an 
officer of the Louisville & Nashville Railroad Company, who handles the business 
arising under the group insurance policy issued to the employees of that company 
which, to the amount of $3,000 on the life of Ezra Lewis, is involved in this suit. 
She says she told Mr. Wilkes about her last divorce, but testifies that nothing was 
said about the third marriage. Mr. Wilkes, however, testified that she told him 
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that she had been twice married and divorced; that at the time of Lewis’s death 
she was engaged to be married to him again, and they were waiting for him to 
become strong enough to go through the marriage ceremony, but he died before 
it could be performed. It was not until June 29, 1927, when Mr. Rose, as at- 
torney for Mrs. Lewis, wrote a letter with respect to this group insurance policy 
that any public avowal was made of a marriage on March 21st. As Judge Allen 
observes, it is well to note that the date of this public announcement of the mar- 
riage is just four days after the post mortem marriage of Ezra Lewis to Lula 
Lewis shown by the Jeffersonville records. 
cae The chancellor analyzes and states his conclusions respecting this evidence as 
ollows: 

“Such is Lula Lewis’s version of the events which transpired after March 
20, 1927. Taking only the testimony of eye-witnesses, the story is irreproachable. 
Mrs. Walls and Poole, who claim to have witnessed the marriage, say that it 
took place on March 21, 1927, exactly as recounted above. There is no testimony 
by any such witness which contradicts it in any particular. While it is true that 
the officials in Jeffersonville who had to do with the issuance of marriage licenses 
and the performance of the ceremony do not corroborate the story, they do not 
contradict it. The testimony of these persons is merely to the effect that they have 
no recollection of such transactions, which is not unnatural in itself. The only in- 
herent weakness in the story seems to be the concealment of the alleged marriage. 
The only reason given for this by Mrs. Lewis is the fear of her father’s dis- 
pleasure. This seems not very plausible, even with respect to the concealment dur- 
ing Ezra Lewis’s life. It seems particularly inadequate to explain the concealment 
after his death. After that event, Mrs. Lewis had a very strong motive for con- 
fessing the marriage, since it would enable her to collect the proceeds of the in- 
surance policies upon her husband’s life. Those proceeds came to something more 
than $5,000.00 which was a very considerable sum of money to a person in her 
situation. She cannot have had any apprehension about being disinherited by her 
father, since there is no showing that he had any estate to be divided among his 
eleven children. It is hardly to be believed that her father, after Ezga’s death, 
would have been seriously disturbed by knowledge of a marriage which could no 
longer affect adversely his daughter’s future and which would enable her to come 
into a substantial sum of money. I think, therefore, that her concealment of the 
marriage is bound to excite some surprise and even suspicion. 


We come now to the third act of this drama, and to consider the evidence re- 
lating to what has been referred to as the post mortem marriage. 


The administrator, who is a brother of Ezra Lewis, knew nothing of the al- 
leged marriage in March until he was written on June 29th by Mrs. Lewis's 
attorney to that effect. It is shown that in Indiana there are ten different official 
steps taken in the procurement of a marriage license and the recording of its 
return, each of which leaves a footprint in the clerk’s office. There was no single 
act of record of any marriage between these parties on March 2lst, but alt ten 
steps are regularly of record as of June 24th. The original application for the 
license, however, was missing. It alone was not to be found among the records of 
the office. The loss of this original paper which bore the signatures of the ap- 
plicants is strikingly significant. The record of it shows that the applicants were 
of the same name, the same age, having the same parentage, the same occupation, 
and the same place of residence as these parties. There was also proven this 
pertinent and remarkable fact, that the entry of this marriage in the index had 
been crudely and clumsily altered by an insufficient erasure of the given names of 
Ezra and Lula Lewis and the substitution of other names. All records of this 
marriage of June 24th appear in their proper chronological and numerical order, 
occupying a position between other entries of the same date in such manner as to 
demonstrate conclusively that the transactions thus recorded occurred on that 
date. We again borrow from the chancellor: 


“Any theory of coincidence of names, places of birth, date of birth, residence, 
occupation, parentage, etc., must of course be rejected. Mrs. Lewis professes en- 
tire ignorance as to these transactions of June 24th but surmises that this false 
record must have been procured by the Administrator to be made with a view to 
defeating her claim. This surmise is too fantastic to be entertained for a moment 
So far as this record shows the Administrator, on June 24th, knew nothing what- 
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ever of Mrs. Lewis’s claim that there had been a third marriage. He did know 
that she was claiming the proceeds of the insurance policies but it was only be- 
cause she was named as beneficiary in them. The manufacture of evidence of a 
marriage on June 24th could have no effect upon that claim. Even if the Ad- 
ministrator had known prior to June 24th that Mrs. Lewis intended to claim 
that there had been a third marriage, the manufacture of the false record of a 
marriage in June would have been of little service to him. The absence of any 
trace of the marriage claimed to have been contracted in March would have afforded 
him all of the protection that he could reasonably desire. And, if. the Admin- 
istrator had procured the making of this false record in order to discredit Mrs. 
Lewis, he would never have attempted to conceal it by altering the index. I dis- 
miss the theory that the Administrator perpetrated this fraud as utterly without 
probability. 


“The Administrator’s theory as to the June marriage is that Mrs. Lewis, having 
found that she could not collect the proceeds of the insurance policies without evi- 
dence that she was Ezra Lewis’s wife at the time of his death, conceived a plan 
for manufacturing such evidence. Of course, the record of a marriage in June 
would be of no service to her but would, on the contrary, destroy her. But a 
certificate that she had been married in March would be of great value, and, ac- 
cording to the Administrator’s theory, the only means of obtaining such a cer- 
tificate was by going through the form of a marriage with someone who would im- 
personate Ezra Lewis and by inducing the person who celebrated the marriage to 
date his certificate back to March upon the plea that a record of the marriage as 
of that time would be required to save her from some embarrassment. 


“However, daring and even fantastic this plan may appear to be, there is some 
important evidence to support the Administrator’s theory. Mrs. Lewis did have, 
and has filed in this record, a ‘marriage certificate’ dated March 21, 1927, and 
signed both by the Clerk and Magistrate Veasey. A ‘marriage certificate’ of this 
character is no part of the official record of marriage. It is a paper filled out by 
the clerk or magistrate, at the request of the bride or groom, upon a printed form 
having many hymenial embellishments, such as a flock of cupids fluttering above a 
bridal couple standing at the altar, and is intended, not to be recorded anywhere, 
but to be kept by the person to whom it is issued. Some private revenue is de- 
rived from the issuance of these unofficial ‘certificates.’ 


_ “The ‘certificate’ held by Mrs. Lewis is of this character. There are several 
items of evidence tending to show that it was not issued to her upon the date which 
it bears. The first is the mock marriage of June 24th, since this would have made 
it possible to obtain such an antedated certificate and no other tenable theory is 
advanced to explain that fraud. The second is the obvious attempt to conceal the 
official record of the June marriage by the alteration of the index. But the most 
important evidence on this subject is found in the depositions of Magistrate Veasey, 
of Wilmer T. Fox, a lawyer of Jeffersonville, and of Eugene N. Cochran, of 
counsel for plaintiff. Objection was made to the admission of this testimony but 
I think it was clearly admissible under the rule as to admissions of one conspirator 
against another. 2 Wigmore’s Evidence, § 1079. 


“Mr. Fox testifies that Magistrate Veasey told him the circumstances of the 
June marriage and of the issuance at that time of the ‘marriage certificate,’ dated 
back to March 21st. The statement made by Magistrate Veasey was that the man 
who represented himself as Ezra Lewis and whom he had married to Lula Lewis 
on the evening of June 24th, asked him to antedate the certificate because the 
woman he had married was pregnant ‘and they didn’t want the embarrassment 
that might come from a marriage certificate dated at the time of the marriage.’ 
Mr. Cochran recounts a conversation that he had with Magistrate Veasey in 
which the latter told him that at about 8 o’clock on the night of June 24th, this 
couple, giving the names of Ezra Lewis and Lula Lewis, filled out application pa- 
pers before him, went with him to the clerk’s house where the application was 
filed and the license issued, then returned to his office (or perhaps to his home), 
where the ceremony was performed; that the man was a ‘hatchet-faced sort of a 
man’; that at the request of the couple he gave them a marriage certificate dated 
March 21, 1927; that ‘they explained that they were in some sort of trouble and 
wanted it dated back.’ Mr. Cochran further says that at the time when Magistrate 
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Veasey made this explanation to him, he showed him the original marriage li- 
cense which was dated June 24, 1927, photostatic copy whereof is in the record. 

“Magistrate Veasey was called upon to give his deposition upon three different 
occasions. In his first deposition, he suffered from an almost total eclipse of 
memory. He had taken the precaution of being represented by counsel and, when 
questions were asked him with reference to antedating marriage certificates, he 
declined upon advice of counsel, to answer, upon the ground that the answer 
might incriminate him. He invoked this privilege several times during the course 
of his examination.” 

In his second deposition, among other things, the magistrate identified a 
letter which he had written on July 27, 1927, to the Brotherhood of Railway Train- 
men, which had issued one of the insurance policies here involved, in which he 
stated his conviction that the man represented to be Ezra Lewis at the ceremony 
on June 24th was an impostor and offering his services to “clear up matters as 
this woman was evidently trying to put over some fraudulent deal.” 

“In his third deposition, Magistrate Veasey was asked to identify his signa- 
ture to the original certificate of marriage, dated June 24th. He was, as he had 
always been, a reluctant witness and could only be got to say that the signature 
‘looked like’ his. Perhaps the most remarkable lapse of memory on the part of 
Magistrate Veasey occurred when he was asked about his conversations with Mr. 
Fox and Mr. Cochran, in which he had told them about performing the June 
marriage and dating the certificate back to March. He did not deny them but 
was merely unable to remember whether he had held such conversations or not, 
although the interview with Mr. Fox had taken place only a few days earlier and 
that with Mr. Cochran a few months earlier, an incredible failure of memory in 
view of the startling nature of the subject discussed. 

“The record is quite voluminous and I have not attempted to mention all of 
the evidence upon either side. There is, however, one group of witnesses called 
by Mrs. Lewis, whose testimony, I think should be noted. There are three witnes- 
ses who testify that Mrs. Lewis showed them the marriage certificate dated March 
21st before Ezra Lewis’s death. Two of these witnesses are sisters of Mrs. Lewis, 
to-wit, Mrs. Grove and Mrs. Jeffries. The third is a Miss Reardon. This tes- 
timony, added to the testimony of another sister, Mrs. Walls, and of Poole, who 
claimed to have been eye-witnesses of the March marriage, makes a very strong 
case for Mrs. Lewis’s claim. It is only with great reluctance and upon the strong- 
est compulsion that I am brought to the conclusion that the testimony of these 
witnesses cannot be true.” 

There are other circumstances which support the contentions of the appellee. 
For example, Lewis’s doctor found him in bed at 11 o’clock on the day of the 
alleged wedding—which was also the day of trial of Mrs. Lewis’s sister that he did 
not attend—and not only did the doctor advise him to stay in bed, but expresses 
the opinion, “He must not have made the trip in fact.” There is some other evi- 
dence tending to support the claim of the appellant, but of little probative value. 
It is shown, for instance, that on March 24th Ezra Lewis told one of his physi- 
cians that, if he should not be able to return to work and pay him, his wife “had 
some insurance policies or something like that,” and would attend to paying his fee. 

We therefore may adopt as being fully sustained the concluding paragraph of 
Judge Allen’s opinion: 

“This is a record full-of dark places, only partially illuminated by the evi- 
dence. In those half-shadows dark figures seem to move in the performance ot! 
dark deeds. It is impossible to see through all of this obscurity or to determine ex- 
actly what was done or by whom it was done but the state of the marriage records 
in Jeffersonville, taken together with the admissions shown to have been made by 
Magistrate Veasey, make it impossible to believe that any marriage took place be- 
tween Ezra Lewis and Lula Lewis on March 21, 1927, or that she was his wife 
at the time of his death.” 


Other than the claim that the decision of the chancellor is contrary to the evi- 
dence, numerous technical grounds are submitted for a reversal of the judgment, 
most of which relate to questions of practice. The brief filed in support of those 
contentions exhibits much diligence and learning on the abstract propositions of 
law. Their applicability and most of the allegations of error might be conceded, 
yet the appellant could hardly have been prejudiced by them, for we are con- 
vinced that no other conclusion could have been reached than that which was 
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ultimately arrived at by the trial court. Full consideration has been given to the 
points raised, but it is deemed unnecessary to discuss all of them. 

The jurisdiction of the court of equity was and is questioned on the ground 
that the plaintiff had an adequate remedy at law, as he could have sued the insur- 
ance companies on the policy contracts, and recovered judgments if entitled to 
the proceeds; and also because the issue as to the third marriage on March 21st 
was a question of fact to be determined by a jury. It is to be remembered that 
the divestiture of the defendant’s rights under these insurance policies was done 
in the divorce proceeding, which, of course, is purely cognizable in equity. As a 
part of the statutory law governing suits for divorce, we have section 425 of the 
Civil Code of Practice, directing that such an order of restoration shall be entered 
upon the granting of a divorce, and, further: 

“The proceedings to enforce this order may be by petition of either party, 
specifying the property which the other has failed to restore; and the court may 
hear and determine the same in a summary manner, after ten days’ notice to the 
party so failing.” 

Clearly, the instant suit was to enforce the order made in the divorce case, 
and is but the continuation or reopening of that proceeding, Sandusky v. Sandusky, 
166 Ky. 472, 179 S. W. 415; Hawkins v. Northern Coal & Coke Company, 145 Ky. 
118, 140 S. W. 48. The issue raised was whether the rights lost in that case had 
been restored to the divorced wife through a subsequent marriage. As stated in 
the recent case of Eastland v. Robinson, 233 Ky. 403, 25 S.W.(2d) 1028, 1029: 

“It is a familiar doctrine that, where a court of equity has jurisdiction of a 
subject, it will comprehend within its grasp and decide all incidental matters neces- 
sary to enable it to make a full and final determination of the whole controversy 
and thus determine the litigation.” 

The jurisdiction of the chancellor was recognized in Anheier v. De Long, 164 
Ky. 694, 176 S. W. 195, 198, Ann. Cas. 1917A, 1239. In that case a former hus- 
band sought the cancellation of certain deeds to his divorced wife under the 
terms of section 425. The case was tried in equity, and, with reference to the 
objection to action of the court in submitting to a jury the determination of the 
issue of fact as to whether the conveyances had been made to the wife for a 
valuable consideration or by reason of the marriage, the court said: 

“These issues of fact were of equitable cognizance, and, of course, could have 
been disposed of by the chancellor without the assistance of a jury; but we do 
not know of any rule of practice denying to the chancellor the right to submit an 
issue of fact in a case of purely equitable cognizance to a jury for the purpose of 
having the advice and assistance of the jury in its determination.” 


Moreover, the plaintiff sought injunctive relief through an order requiring the 
defendant to turn over to the administrator all money which she may have collected 
or might receive under the policies and to require her to execute all releases 
necessary to enable him to collect the proceeds. This relief was also claimed by 
the defendant, who sought a similar order; and, in addition, one directing the de- 
livery to her of a certificate of insurance issued by the United States government 
to Ezra Lewis as a veteran, which she claimed was in the possession of plaintiff’s 
counsel; and likewise prayed that she be adjudged to have been the lawful wife of 
Ezra Lewis at the time of his death; and for the removal of Herbert Lewis as ad- 
ministrator. There were therefore several issues cognizable in equity, and the 
case was properly so tried. It is also contended that the appellant was entitled to 
have a jury pass upon the issue of fact as to whether or not she was married to 
the deceased on March 21, 1927, as she claims. An answer and counterclaim was 
fled by her on November 19, 1927, and an amendment on the 26th. 
Thereafter on December 3d, at the time the reply was filed, the defendant moved 
that the cause be transferred to the common-law docket for the purpose of having 
this issue determined by the common-law court and a jury. This being overruled, 
she moved for a trial of the issue out of chancery, which was also overruled. 

We may pass by that portion of section 10 of the Civil Code of Practice 
providing that the motion to transfer shall be made at the time the defendant an- 
swers (Cf. Riffe & Jones v. McKinney Deposit Bank, 171 Ky. 757, 188 S. W. 755), 
for the reasons given above are sufficient to sustain the action of the trial court 
in this matter. 


_ The granting of the prayer for an issue out of chancery was a matter resting 
in the deseretion of the judge, as has been often stated. In this instance, the court 
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heard the witnesses orally, and it cannot be said that he abused a sound discre- 
tion in declining the assistance of a jury to determine the fact which he was 
authorized to decide; the acceptance of the verdict being also discretionary. An- 
heier v. De Long, supra. 

[2] Other grounds upon which appellant’s counsel claim the right to the pro- 
ceeds of the insurance, if the court concludes there was no remarriage, are: (1) 
That Mrs. Lewis, named as beneficiary, had an insurable interest because she was 
living with Lewis as his wife at the time of his death; and (2) if she had no 
insurable interest, then she was entitled to the benefits because the insured him- 
self had taken out the policies and paid the premiums. The last proposition may 
be disposed of with the suggestion of loss of those benefits by reason of the 
divorce. Of special application is Prudential Insurance Company v. Orr’s Adm’r, 
supra. 

On the first point it is true that in Western & Southern Life Insurance Com- 
pany v. Webster, 172 Ky. 444, 189 S. W. 429, L. R. A. 1917B, 375, Ann. Cas. 1917C, 
271, it was held that, where there had been a formal, though illegal, marriage, 
and for several years the parties were recognized generally as husband and wife, 
and the relation was such that it would justify a reasonable expectation of advan- 
tage or benefit from the continuance of the insured’s life, the pseudo wife had an 
insurable interest. However, it was further held that a judgment annulling the 
marriage as void ab initio terminated her insurable interest in his life. The rela- 
tion of Lula Lewis and Ezra Lewis after she removed him to the home of her 
sister one month before he died, and the circumstances surrounding them are 
very different indeed. The facts of this case in that respect clearly do not warrant 
the court holding appellant entitled to the benefits of the insurance on the ground 
indicated. 

We have written the opinion at length because of the unusual nature of the 
case and to demonstrate fully that no injustice is being done appellant by affirm- 
ing the judgment, which is now done. 

Judgment affirmed 
Whole court sitting. 


MUTUAL BENEFIT LIFE INS. CO. v. COMMISSIONER OF INSURANCE. 
Supreme Judicial Court of Massachusetts. Suffolk. May 28, 1930. 
171 Northeastern Reporter 656. 
1. INSURANCE. 


Definition of total disability in proposed form held not reasonable expres- 
sion of statutory authority to define phrase (G. L. c. 175, § 24, as amended by 
st..:1929, .c. 235). 

G. L. c. 175, § 24, as amended by St. 1929, c. 235, provides that pol- 
icies of life companies may provide for total, etc, disability and acci- 
dental death benefits, and provides that provision shall define what shall 
constitute total and permanent disability. The provision of the sub- 
mitted form defined total disability as state of incapacity arising by 
reason of bodily injury or disease, and established by proof that in- 
sured had lost, for four months, his capacity to receive income for 
personal services rendered to extent of three-fourths or more of his 
former earned income, averaged monthly for the twelve months im- 
mediately preceding. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Zz. INSURANCE. 

Foreign life insurance corporation at time of application for approval of 
provisions did not have authority to write disability insurance in connection 
with life insurance policies. : 

The charter of the insurance company, organized under law of 
New Jersey, approved January 31, 1845, and supplement approved Janu- 
ary 27, 1848, provided that “it shall and may be lawful for the said 
corporation to insure their respective lives, and to make all and every 
insurance appertaining to or connected with life risks of whatever kind 
or nature, as well of the sound in health, as the infirm or invalid.” 


(For other cases, see Insurance, Dec. Dig. § 57[2].) 





Life] Mutual Benefit Life Ins. Co. v. Commissioner of Insurance 537 


Petition by the Mutual Benefit Life Insurance Company to review the action 
of the Commissioner of Insurance in refusing to approve the form of a policy 
wsuring against disability, which petitioner intended to use as supplementary 
te other policies of life and endowment insurance issued by it. 

Respondent’s order affirmed. 

F. H. Nash and R. Wait, both of Boston, for petitioner. 

Joseph E. Warner, Atty. Gen., and Roger Clapp, Asst. Atty. Gen., for re- 
spondent. 

Pierce, J. 

This case was reserved upon the pleadings by a single justice of this court 
for the determination of the full court. It is a petition under G. L. c. 175, § 24, 
as amended by St. 1929, c. 235, praying that this court review the action of the 
respondent in refusing to approve the form of a policy insuring against disabil- 
ity, which the “petitioner intends to use * * * as supplementary to other 
policies of life and endowment insurance issued by it.” 

The petitioner is a foreign corporation organized under a law of the state 
ot New Jersey, approved January 31, 1845 (P. L. N. J. 1845, p. 25), and a “sup- 
plement to the act” approved January 27, 1848 (P. L. N. J. 1848, p. 4) by the 
Governor. Section 3 of the act of 1845 reads: And be it enacted, That “it 
shall and may be lawful for the said corporation to insure their respective lives, 
and to make all and every insurance appertaining to, or connected with life 
risks, of whatever kind or nature, as well of the sound in health, as the infirm 
or invalid.” G. L. c. 175, § 152, as amended by St. 1925, c. 267, § 13, reads: “No 
foreign company shall transact in this commonwealth any kind of business not 
specified in its charter and in its license.” 


It is stated in the petition: “Your petitioner intends to use said form in 
the issuance of policies to be issued as supplementary to other policies of life 
and endowment insurance issued by it. The purpose of this supplementary 
policy is to insure the holder, to the extent of the premiums payable on both 
the original and the supplementary policy against loss of earning capacity by 
reason of bodily injury or disease in the event of total and permanent disability. 
To that end the form provides that in consideration of the premiums your 
petitioner ‘hereby indemnifies’ the insured ‘against the loss of earning capacity 
by reason of bodily injury or disease’ subject to the conditions and agreements 
contained in the form.” 


It is further provided in the form that “if * * * within the time and 
in the manner herein provided, there shall be submitted to the Company * * * 
due proof that the Insured is totally and permanently disabled” the petitioner 
will pay the premiums becoming due on the policy and on the co-existing policy; 
that “for the purposes of this insurance total disability is incapacity (resulting 
from bodily injury or disease) to engage in any occupation for remuneration 
or profit. Such disability shall be presumed to be permanent when it has been 
continuous for a period of four months. As proof of disability, it must be 
established that by reason of bodily injury or disease, the average monthly 
earned income of the Insured for a period of four months has not exceeded 
one-fourth of his former earned income (averaged monthly for the twelve 
months immediately preceding such four months).” ‘The words “earned in- 
come” as used in the above quotation are defined in the form as follows: “As 
herein used the term ‘earned income’ means wages, salaries, professional fees, 
and other amounts, received as compensation for personal services actually 
rendered in any profession, trade or business, not including therein amounts 
received as a pension or retirement allowance, or as a temporary continuance 
in whole or in part of customary earned income during the insured’s enforced 
absence from business on account of bodily injury or disease.” 
_ Under date of November 14, 1929, in answer to the application of the peti- 
tioner filed with the respondent on November 5, 1929, for the approval of the 
form of policy which it intends to have used as supplementary to other policies 
of life and endowment insurance issued by it, the respondent notified the peti- 
tioner that, in his opinion, because of these provisions “the said form does not 
comply with the laws of the Commonwealth,” and pursuant to G. L. c. 175, § 24, 
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as amended by St. 1929, c. 235, specified his reasons therefor as follows: “1. 
The said form of policy does not provide solely for the payment of benefits 
or the waiver of premiums on account of the total and permanent disability of 
the insured, as required by said section 24, as amended, but provides for the 
payment of benefits or the waiver of premiums on account of the partial dis- 
ability of the insured resulting from bodily injury or disease. 2. The company 
is not permitted by the terms of its charter to make contracts, or issue policies 
of insurance against loss or damage on account of accidental injury or death 
or disease of the insured, and it is therefore prohibited under section 152 of 
said chapter, as amended, from issuing this form of policy under said section 
24, as amended,” As not germane to the reservation, we put to one side con- 
sideration of the weight to be given in the future to similar applications per- 
force of Laws of 1930, c. 28 of the State of New Jersey, which became effective 
on March 24, 1930. We also disregard a certain notice of the respondent “To 
all life insurance companies authorized in Massachusetts,” in reference to 
“Standard provisions for total and permanent disability benefits in connection 
with life policies” to become effective “on or after July 1, 1930.” 


The petitioner concedes, as we understand, that the phrase “totally and 
permanently disabled from any cause,” contained in G. L. c. 175, § 24, as amended 
by St. 1929, c. 235, in its literal sense is in opposition to the quoted form of the 
policy, but contends that the provision of the policy above quoted which de- 
fines “total disability’ and when “such disability shall be presumed to be per- 
manent” is a compliance with the requirement of G. L. c. 175, § 24, as amended 
by St. 1929, c. 235, to the effect that the provision in policies of life companies 
which provide for accidental death benefits and for waiver of premiums “shall 
define what shall constitute total and permanent disability.” In support of the 
reasonableness of the definition presented in the form submitted for the ap- 
proval of the respondent, the petitioner contends that any definition of what 
shall constitute total and permanent disability must necessarily be based entirely 
upon ascertainable facts available alike to the policy holder and the company, 
and that the limitation which the proposed definition puts upon the words 
“totally and permanently disabled” is one which is clearly advantageous to the 
policy holder in that it removes the settlement of claims from the realm of 
company judgment which is “neither reliable nor uniform.” 


It further contends, in substance, that the provision of the submitted form 
defining the limitation of total disability as a state of incapacity which arises 
by reason of bodily injury or disease and is established by proof that the in- 
sured beeause of the injury or disease has lost for a period of four months his 
capacity to receive income for personal services rendered to the extent of three 
fourths or more of his former earned income, averaged monthly for the twelve 
months immediately preceding such four months, is in effect a rule of con- 
struction readily deducible from the decisions of many states, which are col 
lected in the petitioner’s brief, to the effect that the words “total disability” or 
equivalent words, in accident and casualty insurance policies and in workmen’s 
compensation statutes, are not absolute but relative terms, depending to large 
extent upon the circumstances of the particular case; and, as a corollary thereto, 
that one is totally disabled as well when he cannot perform any substantial 
part of the work reauired by his regular business in the customary and usual 
manner. Giving to the words “total disability” the construction put upon them 
and equivalent words by the majority of the decisions, the petitioner contends 
that one who can earn but twenty-five per cent of his normal income is in 
every reasonable sense a person who has suffered a total disability as those 
words are used in G. L. c. 175, § 24, as amended. 

[1] We think that the words total disability as used in G. L. c. 175, § 24, 
as amended, should receive a construction which is not narrow and technical, 
or on the other hand, so free and liberal as to give a right which the words 
themselves do not import; but we cannot agree that the proposed definition of 
“total disability” is a rule reasonably deducible from the decisions or one that 
is a reasonable expression of the authority given by the statute to define the 
phrase “totally and permanently disabled.” 
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[2] We also think the petitioner under its charter rights, supra, at the time 
it made application for the approval of the provisions of its proposed policy 
did not have authority to write disability insurance arising from accident and 
disease in connection with policies of life insurance on the theory that such writ- 
ing was incidental to life insurance. A®tna Life Ins. Co. v. Hardison, 199 Mass. 
181, 85 N. E. 407. 

It results that the order of the respondent must be affirmed. 

Order affirmed. 


DONOVAN et al. v. DANIELSON et al. 
Supreme Judicial Court of Massachusetts. Suffolk. 
June 7, 1930. 
171 Northeastern Reporter 823. 
1. INSURANCE. 

Title to fund raised by subordinate group which, though affiliated with larger 

association, collected and held fund for its own benefit, was in group collecting it. 
The evidence showed that the fund in question was the proceeds of 
money collected by dues and fines levied upon the members of a certain 

“court,” a voluntary association affiliated with the Foresters of America, 

and collected also by means of entertainments given by the court. The 

fund was raised by the members of the court solely for their own benefit, 

and was returned to the members before the effective date of an amend- 

ment to the laws of the general order, which would have established a gen- 

eral system of compulsory benefits. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

2. INSURANCE. 

If fund collected by group affiliated with larger association is held on trust, 
cestuis are group members or those designated by by-laws. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

3. INSURANCE. 

Where fund collected by subordinate group affiliated with larger associa- 
tion was held in trust for collecting group, it could demand conveyance. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

4. INSURANCE. 

Group seceding from voluntary association held entitled to fund collected 
by group, notwithstanding by-law forfeiting property on secession. 

The evidence disclosed that the principal of the fund, except a 
small amount, had been acquired previous to the passage of a by-law of 

the association forbidding any subordinate group to secede from the 

national order under penalty of losing its property, which was to be 

taken over by the association and held for the seceding group in case 

it reorganized, and was to be applied for the benefit of the members op- 

posing secession. The seceding group was not reorganized, and all of 

its members finally agreed to secession and to distribution of the fund 

among them. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

6. INSURANCE. 

Property of subordinate group, though affiliated with unincorporated volun- 
tary association, may belong exclusively to group if collected from members 
thereof and held for their uses. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

7. INSURANCE. 

Decisive consideration determining whether property belongs to association 
or affiliated group is whether group collected property for itself or as ad- 
ministrative organ of association. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

Appeal from Superior Court, Suffolk County; Lummus, Judge. 

Bill in equity by John B. Donovan and others, against Oscar L. Danielson 

and others. From a decree for plaintiffs, defendants appeal. 
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Reversed, and bill dismissed. 

J. M. Maloney and E. Carr, both of Boston, for appellants. 
F. W. Campbell, of Boston, for appellees. 

Walr, J. 


The defendants are all the persons who in December, 1919, constituted 
Court Gustaf Wasa, a voluntary association affiliated with the Foresters of 
America. The plaintiffs are the Grand Court of Massachusetts of the Foresters 
of America. They bring this bill in equity to obtain possession of a fund of 
$3,584.34 which in said December was held by the Court Gustaf Wasa. This 
fund was the proceeds of money collected in part from dues and fines levied 
upon the members of Court Gustaf Wasa in accord with laws of the Foresters 
of America, but chiefly from the earnings on entertainments given by the court, 
with their accumulations. Except in a small. amount the principal had been 
acquired before December 1, 1913. No law of the Foresters of America required 
that it be collected by the court. No other organization affiliated with the 
Foresters of America had contributed to it. It was collected by the members 
of Court Gustaf Wasa, solely for the benefit of members of the court, and it 
had not been dedicated by any action of the court or its members to the benefit 
of the general order or any affiliated body. No part of it was subject by the 
constitution or laws of the general order of Foresters of America before Janu- 
ary 1, 1920, to be applied to the benefits of any one not a member of the court 
or pursuant to the vote of the court. 

In consequence of an amendment in the laws of the general order which 
was to take effect on January 1, 1920, the members of Court Gustaf Wasa 
held meetings and a post card canvass with regard to withdrawing from the 
Foresters of America and forming an independent voluntary sick benefit organi- 
zation. By almost unanimous vote they decided «to withdraw. Pursuant to 
vote of the court, the treasurer withdrew all the court’s money from the bank 
and put it in the form of checks to its creditors and a check to each member 
for his per capita share in the surplus. This was done shortly after December 
17, 1919. The members’ checks were for less than $10 each. They were held 
by the treasurer. At a special meeting held on January 7, 1920, by a vote of 
three hundred and eighty to ten it was voted to dissolve; and, pursuant to a 
vote, all the court’s belongings were placed on sale and sold. The records con- 
clude: “This is the way Court Gustaf Wasa ended.” On the same day they 
formed the Brotherhood Gustaf Wasa. Every member of the court became a 
member of the brotherhood; and everyone delivered to the treasurer of the 
brotherhood the check which he had received as a member of the court. Not 
one now objects to the dissolution of the court or makes any claim as a mem- 
ber of the court upon the order of Foresters. 

The order of Foresters of America is organized with a supreme court with 
jurisdiction national in scope; grand courts, with jurisdiction confined to their 
several States; and subordinate courts formed in many cities and towns. Until 
1917 the supreme court did not undertake the collection or payment of any 
benefits to members; nor did the grand courts require the subordinate courts 
to join in any grand court benefits. Such benefits as were paid were constituted 
and raised by such subordinate councils as so chose. These benefits were pro- 
vided for and controlled by the several courts under by-laws made by the 
court, and were met by dues levied only upon the members of the court giving 
the benefit. Court Gustaf Wasa made provision for benefits. In 1917 a tem- 
porary fund for benefits to members of the order in the military and naval 
service of the United States during the World War applicable to the entire 
membership of the order was created and administered by the supreme court. 
It is immaterial here. The dissatisfaction in Court Gustaf Wasa was due to 
the decision of the supreme court to establish a system of general benefits 
throughout the order beginning with January 1, 1920. 

[1, 2] The title to a fund so collected and held is in the subordinate court 
which provides for it, and, if the fund is held upon any trust, the cestuis of 
the trust are the members of the court or those designated by its by-laws. 
Torrey v. Baker, 1 Allen, 120. It remains in the unincorporated voluntary asso- 
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ciation constituting the subordinate court unless it has passed from it pursuant 
to law. The plaintiffs contend that it has so passed to the Grand Court of 
Massachusetts, in consequence of the secession of Court Gustaf Wasa, by force 
of the constitution and laws of the Foresters of America applicable in the event 
of such secession. Since 1895 those laws have forbidden, under penalty of sus- 
pension, dissolution or expulsion, any grand or subordinate court to withdraw, 
except in certain cases not material here, but made no provision before De- 
cember 1, 1907, with regard to the property of a court so offending. On the 
latter date a law provided that upon dissolution or expulsion the property of 
the offending court “shall become the property of the grand court within whose 
jurisdiction said court was.” December 1, 1913, the law was changed to read: 
“No grand or subordinate court shall secede or attempt to secede from the 
order; nor shall any member vote for or urge his court to secede or attempt 
to secede; if a subordinate court secedes, all property, moneys, goods and effects 
which it had shall vest in and be delivered to the grand court or supreme court 
to whichever it was attached; and same shall be administered as herein provided 
for funds, property, etc., of dissolved or expelled courts.” The property so 
taken was to be held for such court if it reorganized, and applied for the benefit 
of those of the court who opposed secession. In the same year the Grand 
Court of Massachusetts made a law that “all property of a subordinate court 
is a trust fund for the purpose of carrying on the benefit features of the order, 
and if the court shall ever disband or dissolve all of its property shall immediately 
go to the Grand Court Foresters of America of Massachusetts.” It is to 
be noted that substantially all the fund here in question was collected before 
1913: that Court Gustaf Wasa has not been reorganized; that no one, in the 
end, opposed secession; and that no one has sought a benefit from the order 
of Foresters. 

The plaintiffs rely principally upon the recent decision in Tiffany v. Mooney, 
263 Mass. 264, 160 N. E. 808. That case, however, differs essentially from the 
one now before us. There the title to the property in question was in the cor- 
poration, the “Order of United American Men of North America,” of which 
the members of the local council were a part. The property was collected and 
held for the corporation. There were dissenting members of the seceding body 
who had claims against the corporation of which the seceders had been mem- 
bers and for whom that corporation held the property in trust. The cases 
cited at page 269 of 263 Mass., 160 N. E. 808, 810, abundantly show that, in such 
circumstances, a body of seceders, although a large majority of the local body, 
could not retain the property held by that local branch of the corporation 
against the corporation. 


[3] Here, even if it be assumed that title to the fund was in the grand 
court, the property was held in trust for the members of Court Gustaf Wasa, 
and is held on a bare trust such that they are entitled to demand a conveyance. 
Sears v. Choate, 146 Mass. 395, 15 N. E. 786, 4 Am. St. Rep. 320. No former 
member objects and claims a right to a different application of the trust fund. 
See Kane v. Shields, 167 Mass. 392, 45 N. E. 758. 


[4-7] It is true that every member of Court Gustaf Wasa on his admission 
agreed to “conform to and abide by all the rules of the court and of the order 
now in force, or hereafter to be made, or submit to the penalties therein con- 
tained”; but in our opinion such an agreement does not go far enough to pass 
title to property. See Reynolds v. Royal Arcanum, 192 Mass. 150, 157, 158, 78 
N. E. 129, 7 L. R. A. (N. S.) 1154, 7 Ann. Cas. 776. We take the law as es- 
tablished by our decisions to be that the property of an unincorporated voluntary 
association belongs to the entire membership if it is collected and held for 
the purpose of the association as a whole, McFadden v. Murphy, 149 Mass. 
341, 21 N. E. 868; Sabourin v. Lippe, 195 Mass. 470, 81 N. E. 282; Hill v. Rauhan 
Aarre, 200 Mass. 438, 86 N. E. 924; see Buswell v. Supreme Sitting of the Order 
of the Iron Hall, 161 Mass. 224, 36 N. E. 1065, 23 L. R. A. 846; but that it may 
belong exclusively to the subordinate association if it is collected solely from 
the members of the subordinate association and is held for the uses of the 
latter. McCarty v. Cavanaugh, 224 Mass. 521, 113 N. E. 271; Canadian Religious 
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Association v. Parmenter, 180 Mass. 415, 423, 62 N. E. 740; Kane v. Shields 
supra. See Idan Litto Temperance Society v. Isakson, 219 Mass. 95, 106 N. E. 
581; Curran v. O’Meara, 211 Mass. 261, 97 N. E. 907. A decisive consideration 
is whether the property in question has been collected by the subordinate body 
as an administrative organ for the obtaining of property for the uses of the 
order as a whole; or whether it has been got together for the use of the unit 
which made the collection. When the association is incorporated the inference 
of collection for the whole and of title in the corporation is very strong. Here 
there was no corporation; and nothing in the nature of a dedication of the 
property collected to any owner other than the Voluntary Association Court 
Gustaf Wasa which collected it or to any use other than the benefit of the 
members of that subordinate body. As soon as the members of that body learned 
of the contemplated action by consent to which they would have subjected their 
funds to the control of the entire order acting through the supreme court, they 
divided the funds, no one dissenting. Title was never conveyed to the grand 
court, and no dedication to the grand court was made. The plaintiffs are not 
entitled to the fund. 

It follows that the decree must be reversed, and entry be made, bill dis- 
missed with costs to the defendant. 

Ordered accordingly. 


WOODMEN OF UNION v. WARNER. No. 28734. 
Supreme Court of Mississippi, Division A. May 26, 1930. 
Syllabus by the Court. 
128 Southern Reporter 558. 
INSURANCE. 
Mutual benefit society retaining back dues until after notice of death of mem- 
ber waived by-law requirement of physician’s certificate. 

Although member had at time of payment of dues in arrears. failed to 
furnish certificate of good health in accordance with requirement of by- 
laws, it appeared that, at time of making remittance, the applicant for re- 
instatement was in good health and subsequently died without having been 
attended by a physician during months that he was in arrears. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Appeal from Circuit Court, Washington County; S. F. Davis, Judge. 

Suit by Mary Warner against Woodmen of Union. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

R. L. Jayne, of Greenville, and J. D. Shackelford, of Hot Springs, Ark., for 
appellant. 

Wynn & Haiter, of Greenville, for appellee. 

Cook, J. 
; The appellee, Mary Warner, instituted this suit in the county court of Wash- 
ington county, against the appellant, Woodmen of Union, a mutual benefit society, 
on a policy of insurance issued by the appellant on the life of Armstead Warner, 
husband of the appellee, in which the appellee was named as beneficiary. In ans- 
wer to the suit, the appellant filed a plea admitting the issuance of the policy, but 
denying ‘liability thereunder on the ground that, for several months prior to his 
death, the insured had been in default in the payment of the monthly premiums 
and assessments due under the terms of the policy, and thereby he had forfeited 
his membership in said society and caused his policy of insurance to lapse, or to 
become void and of no effect, and that the policy had not been reinstated in ac- 
cordance with the constitution and by-laws of the society in force before and at 
the time of such delinquency, and at the time of the death of the insured. Upon 
the proof offered at the trial of the cause, the court refused to grant a peremptory 
instruction requested by the appellant, and peremptorily instructed the jury to re- 
turn a verdict for the appellee, and, from the verdict and judgment entered in pur- 
suance of this instruction, an appeal was prosecuted to the circuit court. In the 
circuit court, the judgment of the county court was affirmed, and thereupon an 
appeal to this court was perfected; and on this appeal the only assignments of 
error argued are based upon the action of the court below in refusing to grant the 
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peremptory instruction requested by the appellant and in granting the one re- 
quested by the appellee. 

The constitution and by-laws of the society, a copy of which was filed as an 
exhibit to the pleadings, and was introduced in evidence, contained the following 
provisions: “Should the deceased member be non-financial at the time of his or 
her death, in either of the departments, then the Supreme Lodge Woodmen of 
Union shall not be liable to the beneficiaries in any sum whatever. The policy, 
the articles of incorporation, the Constitution and laws of the Order and applica- 
tion for membership and medical examination, signed by the applicant, and all 
amendments now or hereafter adopted, especially in regard to contributions and 
benefits, shall constitute the agreement between the Order and the member. * * * 
The brothers and sisters in the local Lodges and Camps shall be known as fi- 
nancial, non-financial, suspended and expelled. Any brother or sister whose as- 
sessment is not paid into the Supreme Custodian’s office on or before the fifteenth 
day of the month shall be declared non-financial. * * * No Non-financial, suspended 
or expelled brother or sister shall be allowed to receive the password, visit local 
lodges or camps, or the Supreme Lodge Camp, or receive aid from his or her 
subordinate Lodge or Camp or from any others. They shall also be denied the 
right of benefit of death or other policies. * * * Any suspended or non-financial 
member may reinstate himself or herself in his or her local Lodge or Camp and 
the Supreme Lodge Camp, at any time by paying all back dues and assessments, 
taxations, etc., in full and furnishing a certificate of good health signed by a com- 
petent physician. In such case he or she shall be declared a brother or sister in 
good standing, but the Supreme Lodge Camp, or any subordinate Lodge or Camp, 
shall have the power to reject any brother or sister as they would a new applicant.” 

The constitution and by-laws of the society also contain the following pro- 
vision in reference to reinstating delinquent members: “When delinquent members 
are in arrears one month they shall not be eligible for any benefits from any de- 
partment of the Order, but if they desire to reinstate their certificates, such de- 
linquent members shall send all endowment assessments that are due, together with 
a doctor’s certificate, certifying soundness of mind and body, on or before the 
tenth day of the succeeding month. If such delinquent members allow their en- 
dowment assessments to remain unpaid after the tenth day of the third month 
subsequent to their suspension, such delinquent members shall only be reinstated 
as new members and shall send in a doctor’s certificate, the endowment assessment 
for the month in which they are reinstated and fifty cents (50c) for a new policy 
or certificate. No local Lodge or Camp, or officer thereof, shall have the power 
or authority to waive the provisions of this law.” 

The evidence shows that the insured forfeited his policy or insurance certi- 
ficate by defaulting in the payment of his monthly dues and assessments for the 
months of May, June, July, and August, 1927; that on August 19, 1927, he re- 
mitted to the home office of the society at Hot Springs, Ark., the sum of $6, the 
amount of monthly dues then in arrears, and with this remittance he forwarded a 
certificate of a doctor reading as follows: “This is to certify that Armstead War- 
ner was sick and under my care during March and April, 1927. Dr. Lewis.” 

The testimony is positive and uncontradicted that, at the time this remittance 
and certificate were forwarded, the applicant for reinstatement was in good health, 
but he died on August 28, 1927, without having been attended by a physician dur- 
ing the months of June, July, or August, 1927. This remittance of $6 was received 
at the home office of the society on August 20, 1927, and was in the due and reg- 
ular course of business entered on the books of the society. On the day after the 
death of the said Armistead Warner, the financial secretary of the local lodge of 
which the deceased was a member, gave the home office of the society telegraphic 
notice of the death of the said Warner, and thereupon the appellant society issued 
its check for $6 and forwarded it to the financial secretary of the local lodge, with 
directions to deliver it to the widow of the deceased, but she refused to accept it. 

_ The appellant contends that, under the facts above stated, there was no waiver 
of the rules and regulations of the society which required delinquent members to 
furnish with their applications for reinstatement a doctor’s certificate of good 
health, and for a reversal of the judgment of the court below; it relies upon the 
case of Knights of Pythias v. Quinn, 78 Miss. 525, 29 So. 826, in which it was held 
that “there can be no waiver by the officers of a mutual benefit society of a for- 
teiture of membership incurred under its laws, without knowledge of the facts 
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touching the subject of the waiver.” In the statement of facts in tne Quinn Case, 
supra, it is stated that the insured remitted the dues in arrears “while [he was] 
confined to his bed [with a serious illness], and after it became quite apparent that 
he would not recover,” and at a time when he “was proximately in a dying con- 
dition,” while in the opinion of the court it is said that “when he sent forward ne 
dues for reinstatement, he was seriously sick—in fact, on his deathbed,” and ‘ 
the letter accompanying the remittance of his dues there is not a syllable wer th 
to his health.” In that case there was some evidence that prior to his death, on 
July 2, 1899, the insured received a letter from the officers of the appellant so- 
ciety, which had been lost, but which waived the forfeiture and unconditionally re- 
instated him as a member. However, on July 29, 1899, the-board of control of 
the order or society answered the insured’s letter and inclosed a receipt for his re- 
mittance, informing him that his forfeiture had been canceled, and that he had 
been placed in good standing, provided he was then in good health. 

Upon these facts, the cause was presented by counsel and decided by the court 
on the theory that the board of control of the insurance order could uot be held to 
have waived its right to reject the application for reinstatement on account of the 
bad health of the applicant when it had no knowledge or information that the ap- 
plicant was, in fact, in bad health. 

In the case at bar, it is conceded that the proof showed, without conflict, that, 
at the time he applied for reinstatement and remitted the dues in arrears, Armistead 
Warner was, in fact, in good health. Upon this proof, the fact of ill health did 
not exist to be waived. In order to complete his reinstatement, the only thing to be 
waived was the physician’s certificate showing that the applicant in fact was in 
good health at the time he applied for reinstatement. The officers of the Supreme 
Lodge had full knowledge of the fact that this physician’s certificate had not been 
furnished in accordance with the regulations of the constitution and by-laws of 
the society. The by-laws of the society provided that no officer of a local lodge 
or camp should have the power or authority to waive any of the provisions of the 
laws of the society in reference to reinstatement of members. But there is no such 
prohibition applicable to the officers of the Supreme Lodge; and we are of the 
opinion that by accepting payment of the dues in arrears and crediting the same 
on the books of the society as a payment in full of all arrears, without notifying the 
appplicant that anything further would be required to complete his reinstatement, 
and by retaining this payment until after notice of the death of the applicant, the 
requirements of the by-laws in reference to a physician’s certificate were waived. 


The judgment of the court below will therefore be affirmed. 
Affirmed. 


NEW YORK LIFE INS. CO. v. BEST. No. 28756. 
Supreme Court of Mississippi, Division B. June 2, 1930. 
128 Southern Reporter 565. 
1. APPEAL AND ERROR. 
Supreme Court could not reverse judgment as involving action at law, 
where county court and circuit court treated case as one in equity (Const. 1890, 


§ 147). 


Syllabus by the Court. 

Where a county court takes jurisdiction of a case as one of equity 
and decides it correctly, and on appeal to-the circuit court the judgment 
is there affirmed, this court ,cannot reverse the judgment on the ground 
that it is an action at law, under section 147 of the Constitution of 1890. 
(For other cases, see Appeal and Error, Dec. Dig. § 882[3].) 

2. INSURANCE. 
Insured inflicted with incurable arthritis held entitled to disability benefit, 
though able to do slight amount of household work. 
Syllabus by the Court. 

In an insurance policy providing “disability shall be considered total 
whenever the insured is so disabled by bodily injury or disease that he 
is wholly prevented from performing any work, from following any 
occupation or from engaging in any business for remuneration or profit, 
etc.,” the insured who is afflicted with incurable arthritis which prevents 
her doing her ordinary work and which can only be cured, if at all, by 
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medical treatment followed by complete rest, is entitled to the disability 
benefit, although she may and does do a slight amount of household work 
each day. Equitable Life Insurance Company v. Serio, 124 So. 485, 
cited. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Circuit Court, Jones County, Second District; W. J. Pack, 
Judge. 

Suit by Sarah E. Best against the New York Life Insurance Company. 
Judgment for complainant entered in the county court was affirmed by the 
circuit court, and defendant appeals. 

Affirmed. 

Deavours & Hilbun, of Laurel, for appellant. 

Montgomery & Buchanan, of Laurel, for appellee. 

Erurince, P. J. 

Mrs. Sarah E. Best, the complainant, filed her bill on the equity side of the 
county court to recover a benefit of $10 per month payable under a life insur- 
ance policy issued by the appellant upon her life, which also contained a $10 
per month benefit. The pertinent part of the policy upon liability is as fol- 
lows: 

“And upon receipt of due proof that the insured is totally and presumably 
permanently disabled before age 60 as defined under ‘Total and Permanent Dis- 
ability’ on the second page hereof, the Company agrees to pay to the insured 
a monthly income of $10.00 increasing after five and ten years of continuous 
disability, and to waive payment of premiums, as provided herein.” 

“Disability shall be considered total whenever the insured is so disabled 
by bodily injury or disease that he is wholly prevented from performing any 
work, from following any occupation or from engaging in any business for 
remuneration or profit, provided such disability occurred after insurance under 
this policy took effect and before the anniversary of the policy on which the 
insured’s age at next birthday is 60.” 

The appellee belonged to a religious organization which believed in divine 
healing, and after the issuance of the policy and before the age of 60 she be- 
came afflicted with a disease known as arthritis in both feet, and claimed that 
she was unable to do her work, and while she could and did do a small amount 
of work around the household she could not stand upon her feet for any length 
of time on account of the great pain occasioned from the said disease affecting 
her feet and ankles. She made a claim to the company but they declined to 
recognize the claim and required her to submit claim showing an examination 
by a physician. She thereon went to Dr. Butler, a physician, and he found 
her suffering with this disease, and he testified that it was incurable and he 
found her feet and ankles swollen, inflamed and sensitive. He also testified 
that to stand upon one’s feet when afflicted with this disease is painful and that 
he “would have hated mighty bad to have had to try to work in that condition 
but there is no use to say you couldn’t stand on the feet im such condition be- 
Pry they could for a limited time, but they were standing in torture when they 
do. 

It seemed that about a month after Dr. Butler’s examination the complain- 
ant, Mrs. Best, went to another physician who likewise made a statement to 
the court of her condition. The company, in June following the examination 
in February, sent a physician appointed by them to see the complainant and he 
made a written report in which he showed that she was so afflicted and had 
had the two previous medical examinations, but he certified that in his opinion 
she was not disabled from doing work and that she was not entitled to the 
claim on account of disability. This physician was of the opinion that the 
disease could be cured by proper treatment which would necessitate the use of 
a prescription by a competent physician and absolute rest in bed by the patient. 
This last physician made no physical examination but based his opinion upon 
statements made by the complainant in answer to his questions. 

The county judge rendered a written opinion in which he found that the 
complainant was a worthy and credible witness, and found according to Dr. 
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3utler’s testimony as to the condition of the patient and the incurable nature 
of the disease, and stating that the other physicians did not seem to have made 
a careful examination, and while they were worthy and credible men and trust- 
worthy witnesses that he thought the examination was not accurate, and that of 
Dr. Butler was true and correct, and he rendered judgment in favor of the 
complainant. 

It appears that prior to the bringing of the suit the appellant insurance 
company had undertaken to cancel the policy, and that after the disease had 
been in progress for some months a premium became due which was not paid. 
The provision of the policy above referred to shows that when the disability 
accrues the premium is waived. 

[1, 2] The appellant challenges the jurisdiction of the county court to enter- 
tain the suit and argues at some length that it is not a matter of equity juris- 
diction but one for the law courts. We think, under the decision of this court 
in Moore v. General Motors Acceptance Corporation, 155 Miss. 818, 125 So. 411, 
holding that where a circuit court affirmed the county court and thereby held 
with county court that the case was an equity case, the Supreme Court could 
not reverse judgment on appeal, under section 147 of the Constitution of 1890, 
on the ground that the case was one of law and not of equity; and because the 
court here has taken jurisdiction and rendered final judgment and such judg- 
ment has been affirmed by the circuit court, this precludes us from reversing the 
case upon this ground. It is also earnestly argued that the proof is insufficient 
to sustain the judgment because the complainant did a portion of her house- 
hold work, and therefore that she was not totally and permanently disabled under 
the terms of the policy. We have examined the testimony and think it was 
sufficient for the county court to base its finding upon, and that this case in 
this aspect of it is controlled by the pronouncement in Equitable Life Assur. 
Soc. v. Serio (Miss.) 124 So. 485, and authorities cited in that case. 

The judgment of the court below will therefore be affirmed. 

Affirmed. 


PICKETT vy. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 21007. 
St. Louis Court of Appeals. Missouri. May 6, 1930. 
27 Southwestern Reporter 452. 


1. INSURANCE. 

Where application for life policy provided insurance should take effect as of 
date of application on acceptance by company in New York, contract held consum- 
mated in New York and governed by laws thereof. 

(For other cases, see Insurance, Dec. Dig. § 125[3].) 

2. INSURANCE. 

When provision is made for insurance to take effect on acceptance of ap- 
plication, delivery of policy is not essential. 

(For other cases, see Insurance, Dec. Dig. 136[1].) 

3. INSURANCE. 

Statute providing suicide of insured would not be defense on life policy did 
not apply, where contract was consummated outside state; “by any company doing 
business in state” (Rev. St. 1919, § 6150). ; F : 

Rey. St. 1919, § 6150, providing that, in suits on policies of life insur- 
ance issued by any company doing business in state to citizen of state, pro- 
vision that insured committed suicide did not constitute defense, was in- 
applicable, since the phrase “by any company doing business in state” re- 
ferred to contracts consummated in state, and did not include contract 
entered into by company outside state merely because company was author- 
ized to and did enter into contract in state. f 
(For other cases, see Insurance, Dec. Dig. § 445[2].) 

4. INSURANCE. 

Where insurance contract was consummated outside state, that premium 
notices were sent to address in state did not work change in place of contract. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 
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6. INSURANCE. 

Where insurance contract was consummated outside state, that insurer au- 
thorized payment of premiums to agents did not work change in place of 
contract. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

Appeal from Circuit Court, Audrain County; W. C. Hughes, Judge. 

“Not to be officially published.” _ 

Action by Maud Lee Pickett against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City (Alexander 
& Green, of New York City, of counsel), for appellant. 

Fry & Hollingsworth, of Mexico, Mo., for respondent. 

Han, P. J. 


This is an appeal from a judgment for plaintiff entered upon refusal of 
defendant to plead further after a demurrer to its answer was sustained. The 
plaintiff is beneficiary in a policy of insurance issued by the defendant upon the 
life of Thomas Lee Pickett, her son, in which the defendant pleaded that the 
insured committed suicide within one year from the date of the issuance of the 
policy, the policy providing that there should be no liability except for the pre- 
miums paid, if suicide should ensue within the period named. The plaintiff admits 
in this court that, if the law of Missouri governs the contract of insurance, the 
plaintiff is entitled to recover, but, if the suicide statute of Missouri 1s not ap- 
plicable, then the judgment should be reversed. 

The plaintiff filed an amended petition in the usual form. The answer did 
not deny any allegation in the petition, but it expressly admitted all the material 
allegations. The facts pleaded in the answer are, in effect, as follows: Defendant is 
an insurance company incorporated in New York, with its home office in New 
York City. On September 23, 1928, the insured, Thomas Lee Pickett, while tem- 
porarily residing at Wray, Colo., applied to defendant through one Olvey, de- 
fendant’s agent at Wray, for a policy of life insurance on the ordinary life plan 
in the amount of $1,000, with a quarter annual premium of $5.46, payable on the 
23d days of December, March, June, and September in each year. In his applica- 
tion he stated that his residence was “No. 645 North Clark Street, Mexico, Mis- 
souri, home address home of father and mother,” and he directed in the applica- 
tion that the premium notices be sent to his residence. In this application insured 
expressly reserved the right to change the beneficiary or to assign the policy, and 
it contained an agreement that the policy to be issued on the application should 
not take effect until the first premium had been paid during the good health of 
insured, and he stated in the application that he had paid to agent Olvey $5.46 to 
cover the first quarterly premium, and that such payment was made in accordance 
with the provisions of a receipt concurrently dated bearing the same number as 
the application, in which the insured stated that he accepted said receipt and 
agreed to the conditions thereof. Insured was in good health when he signed 
the application and paid the premium. The receipt above mentioned was called a 
binding receipt; it provided that the insurance applied for should take effect as of 
September 23, 1928, the date of the application, provided only that insured on said 
date was, in the opinion of defendant’s authorized officers in New York, an in- 
surable risk under the rules of defendant, and that said application was otherwise 
acceptable on the plan and for the amount and at the rate of premium applied for. 

The application with the premium was sent in to the home office. It was ex- 
amined by defendant’s authorized officers in New York on the days immediately 
succeeding September 27, 1928, and said officers on October 10, 1928, unconditionally 
passed, accepted, and approved the application, and were then and there of the 
opinion that insured was, on the date of said receipt, an insurable risk under the 
rules of defendant, and that the application was otherwise acceptable on the plan 
and for the amount and at the rate of premium applied for, and the officers or- 
dered that a policy of life insurance on the plan, for the amount and at the rate 
of premium applied for, be issued, and such a policy was issued at the home office 
and was placed in the mails for unconditional delivery to insured. The policy 
contained a provision that self-destruction sane or insane within one year from 
the date of issue of said policy was a risk not assumed by defendant under said 
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policy, and that in such an event defendant’s liability should be limited to an 
amount equal to the premium actually paid. It also provided that, in case of 
death, proofs thereof were to be sent to New York, and that the amount due on 
the maturity of policy was payable in New York; and it stipulated that the policy 
could be assigned, but that any assignment to be effective must be in writing and 
filed at the home office of defendant in New York. It also provided that insured 
could change the beneficiary, but to be effective it must be by written request filed 
at the home office of defendant in New York and an indorsement made on the 
policy. It also provided that premiums were payable in advance at the home office 
in New York or to any agent or cashier of defendant upon delivery of official re- 
ceipt signed by the president, vice president, secretary, or treasurer of defendant 
company and countersigned by such agent or cashier. The date of issuance of 
said policy was fixed as of September 23, 1928, and registered as of that date. 
Both parts of the application are set out in the answer. A photographic copy of 
the application (both parts) was attached to the policy. 

The policy was unconditionally delivered to, and accepted by, the insured at 
Wray, Colorado, on October , 1928, and insured retained the policy in his 
possession until his death. The insured left Wray, Colo., on December , 1928, 
for his home in Mexico, Mo., arriving there a day or two thereafter, and thence- 
forth he resided with his parents in Mexico until the date of his death; and at 
Mexico, he paid the second quarterly premium of $5.46 due December 23, 1928. On 
January 24, 1929, insured committed suicide at the home of his parents in Mexico 
by firing a bullet into his brain. Plaintiff thereafter on February 21, 1929, caused 
to be sent to defendant proofs of death, and made a claim for the proceeds of the 
policy in the sum of $1,000, which claim defendant declined and tendered to plain- 
tiff the amount of premiums paid on the policy, $10.92, which plaintiff refused to 
receive. The tender is renewed in the answer. The answer alleges that the suicide 
provision in the policy was valid under the laws of New York as well as Colorado, 
and that the suicide provision afforded a complete defense to defendant, and 
statutes and decisions of Colorado and New York were pleaded to the effect that 
the common law is in force in each state, and that the suicide provision in the 
policy was valid. 

The plaintiff demurred to the answer on the ground, first, that the facts stated 
were insufficient to constitute any defense to the cause of action, and, second, that 
while the insured was temporarily in Colorado, he was a citizen and resident of 
Missouri, and intended to continue his residence in the latter state, and therefore 
that the statutes of Missouri constituted the applicable law in the case. : 

[1-3] It is plaintiff’s contention that under the facts pleaded the policy of 
insurance is a Missouri contract, and that section 6150 of the Revised Statutes of 
Missouri 1919 is to be read into the policy and renders invalid that provision 
thereof that self-destruction within the first policy year shall relieve the defendant 
from liability in excess of the premiums paid. 


The portion of section 6150 necessary to a consideration of the point raised in 
this case is as follows: “In all suits upon policies of insurance on life hereafter 
issued by any company doing business in this state, to a citizen of this state, it 
shall be no defense that the insured committed suicide * * *” etc. 


The application, as will be noted from the allegations of the answer, is one 
that provides that the insurance shall take effect as of September 23, 1928, the 
date of the application, provided only that the insured on said date was, in the 
opinion of defendant’s authorized officers in New York, an insurable risk under the 
rules of defendant, and that said application was otherwise acceptable on the plan 
and for the amount and at the rate of premium applied for. According to the 
allegations of the answer, there was no provision requiring that the contract ot 
insurance should not become effective until the delivery of the policy to the insured 
as in the cases of Doty v. Western & Southern Life Ins. Co. (Mo. App.) 16 
$.W. (2d) loc. cit. 715; Cravens v. Ins. Co.. 148 Mo. loc. cit. 599, 50 S. W. 519, 
53 L. R. A. 305, 71 Am. St. Rep. 628, and Halsey v. Insurance Co., 258 Mo. 659, 
167 S. W. 951. Here, according to the allegation of the answer, the policy became 
effective as soon as accepted unconditionally by the officers of the company, and, 
according to those allegations, a policy was issued and placed in the mails for un- 
conditional delivery to the insured. It is true that the insured had no knowledge of 
the acceptance of his application until the receipt of the policy by him, but our 
courts have held, in this class of cases, that, when provision is made for the policy 
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to go into effect upon the unconditional acceptance of the application therefor, de- 
livery of the written policy, though contemplated by the parties, is not essential, 
unless made so by the contract. Edwards v. Business Men’s Accident Ass’n, 205 
Mo. App. loc. cit. 109, 222 S. W. 422; State ex rel. v. Robertson (Mo. Sup.) 191 
S. W. 989, 992; Crohn v. U. C. T., 170 Mo. App. loc. cit. 280, 156 S. W. 472. We 
think, therefore, that there can be no doubt that the contract was consummated in 
New York, and is to be governed by the laws of that state (Illinois Fuel Co. v. 
Mobile & Ohio R. Co., 319 Mo. 899, 8 S. W.[2dj loc. cit. 839), unless the fact that 
it was issued to one known to be a citizen of Missouri brings it within the terms 
of our statute. 

It will be observed that section 6150 has reference to policies of insurance issued 
to citizens of this state by any company doing business in this state. The phrase, 
“by any company doing business in this state, must refer to contracts consummated 
in this state, and was not intended to mean to include contracts entered into by a 
company outside the state merely because such company is authorized to and does 
enter contracts in the state. In the case of Lukens v. Insurance Co., 269 Mo. loc. 
cit. 586, 191 S. W. 418, 421, it is said that: “The section, when correctly construed, 
is but an inhibition against making insurance contracts in this state and with 
citizens of this state whereby the insurer is relieved from liability in the event 
the insured commits suicide. The only right, privilege, or immunity which it de- 
nies is the right to contract that in case of suicide the contract obligation shall not 
be effective, and this denial or abridgement extends only to the citizens of this 
state and insurers while contracting in this state.” 

It must follow from this that merely because a contract is made with one 
who is a citizen of this state does not make such contract subject to the provisions 
of the section referred to when such contract was consummated outside the state. 

[4-6] The fact that it was agreed that notices of the premiums, after the first 

one, should be sent to an address in Missouri, notwithstanding the contract pro- 
vided they should be payable at the home office of the company at New York, did 
not of itself work a change in the place of contract. Neither does the fact that 
the defendant authorized payments of premiums to be made to agents holding 
executed receipts therefor have such effect. When the place of contract is once 
fixed, the law of such place governs the substantial rights of the parties. 
_ It will be observed that the answer pleaded that the common law was in force 
in the state of New York, but, since the plaintiff concedes that the judgment of 
the circuit court must be reversed if the Missouri statute does not govern the 
contract, it is needless to dwell on the effect of that plea. 

The trial court, for the reasons stated, was in error in sustaining the demurrer 


to the answer and in entering judgment in favor of the plaintiff, and that judg- 
ment must accordingly be reversed. 


It is accordingly ordered that the judgment in this case be reversed, and that 
the cause be remanded to the circuit court. 


Becker and Nipper, JJ., concur. 


NEW YORK LIFE INS. CO. v. INCE et al. No. 20945. 
St: Louis Court of Appeals. Missouri. May 6, 1930. 
27 Southwestern Reporter (2d) 476. 
1. INSURANCE. 


Statutes relating to materiality of misrepresentations in obtaining policy 
applies only to cases in which event on which policy is to become due has 
actually happened. (Rev. St. 1919, § 6142). 

Rev. St. 1919, § 6142, provides in substance that no misrepresentations 

in obtaining policy of insurance shall be deemed material unless matter 

misrepresented actually contributed to contingency or event on which 

policy was to become payable. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE. 


Applicant’s failure to make full disclosures in application for life insurance 
constituted breach of warranty. 


(For other cases, see Insurance, Dec. Dig. § 267.) 
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3. INSURANCE. 


Where assured’s application warranted his answers to be true, applicant’s 
disclosure in application for life insurance must be strictly true whether material 
to risk or not. 


4. INSURANCE. 


“Clinic” was included within provisions of application seeking information 
as to observation and treatment in “hospital, asylum, or sanitarium.” 

(For other cases, see Insurance, Dec. Dig. § 292.) 
5. INSURANCE. 

Misrepresentations in application for life insurance warranted cancellation, 
though applicant made full disclosure to medical examiner. 

The application contained a provision that notice to or knowledge 

of soliciting agent of medical examiner was not notice to or knowledge 

of company, and that neither one was authorized to accept risk or pass 

on insurability, with addtional provisions whereby applicant dtclared 

that he had carefully read each and all of said answers and that they 


were each written as made, and that they were full, complete, and 
true. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 
6. INSURANCE. 


Negative answers, in application for life insurance, with respect to previous 
treatments, constituted false representations avoiding policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from Circuit Court, Pike County; Edgar B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by the New York Life Insurance Company against Clemmon C. 
Ince and another. Judgment for plaintiffs, and defendants appeal. 

Affirmed. 

May & May, of Louisiana, Mo., for appellants. 

Hostetter & Haley, of Bowling Green, and Jones, Hocker, Sullivan & An- 
gert and W. A. McCaleb, all of St. Louis, for respondent. 

Haim, P: J: 

This is an appeal from a judgment canceling a policy of insurance issued 
to Clemmon C. Ince. 

The petition alleged that the insured on November 1, 1926, made written 
application for a policy of insurance on his life payable to Nannie B. Ince, his 
beneficiary; that in his written application for said policy Clemmon C. Ince 
stated and represented to the plaintiff, among other things: (1) That he had 
never been under observation or treatment in any hospital, asylum, or sanitarium; 
(2) that he had never consulted a physician for, or suffered from, any ailment 
or disease of the bladder, the lungs, or the nervous system; (3) that he had 
never consulted a physician for any ailment or disease not specifically inquired 
of in said application; and (4) that he had not, during the five years preceding 
said application, consulted or been examined or treated by any physician or 
physicians. That said Clemmon C. Ince also stipulated and agreed in his ap- 
plication that the statements and representations made by him therein were 
full, complete, and true, and that the plaintiff believing them to be true, should 
rely and act upon them. That relying upon the statements and representations 
made in the written application, and in the belief that the same were full, com- 
plete, and true, accepted the same and issued its policy to the appellant. That 
the statements and representations made in such written application were false, 
fraudulent, and untrue, in this, that at and prior to the time of making said 
application the said Clemmon C. Ince was (1) afflicted with and suffering from 
a nervous disease and ailment, also with a disease or ailment of the bladder 
and of the lungs for which he had consulted and been treated by a physician 
or physicians; (2) that the insurer had, within five years preceding his applica- 
tion, consulted, been examined and treated for an ailment and disease not 
specifically inquired about in said application; and (3) that prior to his appli- 
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cation, in April, 1914, and again in November, 1919, the insured had been under 
observation and treatment in a hospital or sanitarium, to wit, at a hospital 
known as the Mayo Clinic at Rochester, Minn. That upon learning of the 
falsity of the representations and statements, it tendered to the insured the pre- 
miums with interest, which the latter declined and refused to accept, and plain- 
tiff therefore tendered and paid the amount into court. 

The answer admitted the making of the representations alleged in the peti- 
tion, but denied that said statements were untrue. The answer further averred 
that the application was written by plaintiff’s agent who, at the time, had 
authority to take applications and to fill up the same and do all things which 
might be needful in perfecting it; that the answers to the medical examiner 
contained in the application were written in said application by the plaintiff’s 
medical examiner who, at the time, made a personal examination of the insured 
and to whom the insured disclosed all the facts inquired of him by said exam- 
ining physician while said physician was acting for plaintiff and in the line of 
his duty, and that said agent and said examining physician, at the time said 
application was executed, were by the insured told all the facts pertaining to 
the matters inquired about, and all the facts inquired about in said application 
were fully made known by the insured to the examining physician at the time 
the said application was filled out by said examining physician, and with a full 
knowledge of all said facts plaintiff's examining physician dictated to the in- 
sured the answers that should be and were made to the said questions asked in 
said application, and said examining physician wrote said answers in said ap- 
plication; that at the time the insured signed said applicaton he believed that 
said answers and all the statements made in said application were true, and 
he was further assured by the examining physician of the truth of the answers 
given by him to the questions contained in said application, and if any of said 
answers were not literally true the plaintiff, through its said examining physician, 
by his words and conduct, waived the truthfulness thereof at the time of the 
execution of said application. The defendants then pleaded the waiver alleged 
as an estoppel in pais against plaintiff from controverting the truthfulness of 
said answers, and the insured averred that in good faith, without any false or 
fraudulent representations on his part, and upon a full disclosure to said examin- 
ing physician of all of the facts pertaining to said application, he made said ap- 
plication and obtained said insurance, and that the answers complained of are, 
by the terms of the policy issued thereon, deemed and taken to be representa- 
tions and not warranties. 

The plaintiff filed a reply which was a general denial of the new matter 
set up in the answer. 

The facts show that the application for the policy called upon the insured 
to answer a number of questions, among others: 

“7. B. Have you been under observation or treatment in any hospital, asy- 
lum or sanitarium? 

“8. Have you consulted a physician for or suffered from any ailment or 
disease of 

“A. The Brain or Nervous System? 

“B. The Heart, Blood Vessels or Lungs? 

“C. The Stomach or Intestines, Liver, Kidneys or Bladder?” 

“11. What physician or physicians, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years?” 

And as to questions 8-A, B, C, he was also required to state the “Results 
and, if within five years, name and address of every Physician consulted.” To 
each of the foregoing questions the application records a negative answer. 

The application also contains the provision: “That notice to or knowledge 
of the soliciting agent or the medical examiner is not notice to or knowledge 


of the company, and that neither one of them is authorized to accept risks or 
to pass upon insurability.” 


The application also contains the provision that: “On behalf of myself and 
of every person who shall have or claim any interest in any insurance made 
hereunder, I declare that I have carefully read each and all of the above an- 
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swers and that they are each written as made by me, and that each of them 
is full, complete and true, and agree that the company believing them to be 
true shall rely and act upon them.” 

Concerning the answer to question 7-B, the evidence is without contradic- 
tion that the insured was under observation on two separate occasions, for 
two days in 1914 and again in 1919 at the Mayo Clinic at Rochester, Minn. 

The record further discloses that upon his first visit to the Mayo Clinic he 
stated that for eighteen months following an attack of urethritis, he had been 
suffering from burning urination and had been treated for stricture. The ex- 
amination discloses prostatitis with marked neurosis, the former being an in- 
flammation of the prostate gland which is located at the base of the bladder 
and the latter being a nervous exhaustion without evidence of organic disease. 

Upon his second visit to the Mayo Clinic, according to the doctor who 
then examined him, the insured gave a history of a supra-pubic pain, urinary 
difficulty, and dysuria, all of a slight degree, and all apparently of a recent 
origin; that the condition was largely neurotic and the symptoms of a functional 
nature. 

The insured introduced in evidence a letter of the Mayo Clinic stating that 
on his visit in 1914 he was somewhat nervous and examination disclosed pro- 
statitis, and that upon his visit in 1919 a cystoscopic examination showed evi- 
dence of prostatitis. 

The evidence also showed that insured consulted Dr. J. C. Liter, to whom 
the insured admitted that since an attack of pneumonia at the age of twelve, 
he has been very nervous, highstrung, irritable, and depressed. Dr. Liter ex- 
pressed the opinion that the nervous condition was a constitutional one and 
has probably existed most of his lifetime, and that the chronic bronchitis he 
found he thought was the result of the attack of pneumonia the insured had 
at the age of twelve. 

The defendants introduced in evidence the physician who made the ex- 
amination in behalf of the insurer, who testified that he examined the heart 
and lungs of the insured, his kidneys, blood pressure, nervous condition, urine; 
when asked whether the applicant, in answer to the question whether he had 
ever been under observation or treatment in any hospital, asylum, or sanitarium, 
the witness stated that he did not remember; that he did recall that the insured 
had told him he had been to Mayo’s, “but that was since this examination”; 
that he did not remember of anything having been said at the time of the ex- 
amination; that the applicant might have informed him that he had pneumonia 
when he was twelve years oi age; that the applicant did tell him about an 
accident to his eye and who treated it; that he examined the applicant’s lungs 
and found nothing wrong and did not find chronic bronchitis; he examined his 
urine and his nervous system and found nothing wrong; that he propounded 
the question of whether applicant had consulted any doctor about his suffering 
with any ailment or disease of the bladder, the lungs, or nervous system, and 
the applicant stated he had a little trouble with his chest in the way of a cough 
for a short time and had been to doctors there in town a few times and had 
taken some medicine and a few treatments, but that was only a minor affair, 
evidently just a temporary condition, because his lungs were all right at the 
time he examined him; that the applicant’s nervous condition was not discussed 
at the time; that the applicant complained at one time of a little bronchitis he 
had, but there was not any discussion of his nervous system, but he found it 
all right; that the applicant told him about the bronchitis and about the treat- 
ment by another doctor; he answered in the negative because it was just a 
trivial affair; that the applicant informed him that he had consulted Dr. Turner, 
who treated his eye, and Dr. Edmondson, who had treated him for bronchitis, 
within five years, but he regarded those incidents as trivial affairs and not of 
any material consequence as concerning the risk, and so stated to the apnlicant: 
that he propounded the questions before he made the physical examination and 
wrote down the answers as they were given; that he did not tell the applicant 
what answers to make to the questions; that he did not remember whether the 
discussion with the applicant took place after the answers to the questions were 
given or at the time of the physical examination; that it was possible that he 
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might have informed the applicant that his having been to the Mayo Clinic, about 
having his eye treated, and Dr. Edmondson having treated him for nervousness 
and bronchitis were immaterial and nonimportant and for the applicant to an- 
swer no; that they consulted about it and decided it should be answered in the 
negative; that it was his opinion as to the way the thing should best be answered, 
and the applicant accepted his opinion and so answered in the negative. 

The insured testified that when the examining physician asked him if he had 
ever been under observation or treatment in any hospital, asylum, or sanitarium, 
he informed him that he had not been in any sanitarium or hospital, but that he 
had been to the Mayo Clinic a couple of times; that he also informed the exam- 
ining physician that he had pneumonia when he was twelve years old, and the 
doctor replied he did not care about that, and asked whether he had had any 
serious ailment in the last five years and upon a negative answer said, “If there 
is anything wrong with you I’m going to find it out,” that the doctors at the Mayo 
Clinic had informed him they found nothing wrong with him and to go home 
and go to work; that he told Dr. Miller he had been to Mayo’s because of the 
attack through the urethra, but that the clinic found nothing wrong with him 
either time he was there, and the examining physician then said: “We don’t 
care anything about that, if there is anything wrong with you I’m going to 
find it out and tell you.” That when asked whether he had ever consulted a 
physician for or suffered from any ailment or disease of the nervous system, the 
bladder, or the lungs, he informed the doctor that he had not, and accordingly 
the answer was recorded in the negative; that the examining physician told 
him he did not care for anything prior to five years; that at the time the applica- 
tion was made out he had not been under observation or treatment in any 
asylum, hospital, or sanitarium; that at the time the application was made out 
he had never consulted a physician for or suffered from any ailment or disease, 
to his knowledge, of the bladder, the lungs. or the nervous system; that at the 
time the application was made out and signed by him he had not, within five years 
preceding the application, consulted or been examined and treated by a physician 
or physicians for ailments or diseases not specifically inquired about in the applica- 
tion; that on his first visit to the Mayo Clinic in 1914 he had difficulty in urinat- 
ing, a cutting down through there occasionally, that was the only thing that 
bothered him, that he had consulted a doctor about that condition before he went 
to the Mayo’s, but could not remember the name of the doctor; that he was not 
particularly sick, but there was something wrong and he wanfed to see about it 
before it went too far; that he had practically the same trouble in 1919; that he 
had a cutting through there like gravel or kidney stones or something going 
through, he did not know what, but it was something pretty difficult; that he 
signed the application for disability benefits of $10 per month in June, 1927, fol- 
lowing the issuance of the policy in November, 1926; that he took sick about 
three or four weeks after the policy was issued; that he could not be sure whether 
the conversations he had with the examining physician: concerning the various 
troubles he had occurred during the examination or during the time the questions 
and answers were being propounded. 

Section 6142, Revised Statutes of Missouri 1919, provides in substance that no 
misrepresentations in obtaining a policy of insurance shall be deemed material 
unless the matter misrepresented actually contributed to the contingency or event 
upon which the policy was to become payable. 


[1] As to the applicability of this statute to an action to cancel a policy of 
life insurance during the lifetime of the insured, our Supreme Court, in the case 
of Pacific Mutual Life Ins. Co. v. Glaser, 245 Mo. loc. cit. 385, 150 S. W. 549, 
550, 45 L. R. A. (N. S.) 222, said: “It is apparent that this statute applies only 
to cases in which the ‘event on which the policy is to become due’ has actually 
happened, and the liability of the insurer under the policy is the question to be 
determined. It was not intended to restrict the freedom of contract except in 
such cases as came within its provisions. The case before us is not an action to 
enforce liability under a contract of insurance. The event on which the obliga- 
tion is made contingent had not occurred and therefore the rights of the parties 
are not affected by the statute, but are to be settled under the general law as 
though the statute did not exist. Schuermann v. Ins. Co., 165 Mo. 649, 65 S. W. 
723; Keller v. Ins. Co., 198 Mo. 440, 95 S. W. 903; Kern v. Legion of Honor, 167 
Mo. 471. 67 S. W. 252: Union Life Ins. Co. v. Riggs (C. C.) 123 F. 312.” 
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As has been heretofore disclosed in the statement, the application particularly 
notified the applicant for the insurance that notice to or knowledge of the soliciting 
agent or the medical examiner is not notice to or knowledge of the company, and 
that neither one of them is authorized to accept risks or to pass upon insurability, 
and thereafter the applicant answered the questions which the application pro- 
pounded to him, and over his own signature declared that he had carefully read 
each and all of the answers, that they were each written as made by him, and that 
each of them is full, complete, and true, and he agreed that the company believing 
them to be true, should rely and act upon them. 

[2, 3] Under this notice and the declaration of the truth of the answers con- 
tained in the application, it was incumbent upon the applicant to make full dis- 
closures as to the matters inquired about, and a failure to do so constituted a 
breach of the warranty, and since a warranty is ‘a part of the contract it must be 
strictly true whether material to the risk or not. Pacific Mutual Life Ins. Co. v. 
Glaser. 245 Mo. loc. cit. 387, 150 S. W. 549, 45 L. R. A. (N. S.) 222, and cases 
cited. 

In response to question 7-B as to whether the applicant had been under ob- 
servation or treatment in any hospital, asylum, or sanitarium, he answered in the 
negative. It appears, however, that he had been under observation at the Mayo 
Clinic at Rochester, Minn., on two occasions, once in 1914 and again in 1919. 

[4] Defendants contend that the answer to this question is correct because 
the Mayo Clinic is not a hospital, asylum, or sanitarium, and that therefore his 
negative answer to the question was true. Counsel say that since the insurer 
framed the question it must be assumed that if it deemed it important to know 
whether one had been to a “clinic” it would have included that word in its ques- 
tion. Technically speaking, a “clinic” is not an hospital, asylum, or sanitarium, in 
the sense, at least, that it does not provide beds for its patients, yet a clinic is 
usually, if not always, an adjunct of a hospital or medical college, and when con- 
nected with a hospital is as much a part thereof as all other departments of the 
institution devoted to the observation or treatment of ills. The defendants intro- 
duced evidence to the effect that the Mayo Clinic is separate and distinct from their 
hospital; that their clinic is just a large clinical building they put their patients 
through before sending them to the hospital; that is where they make their exam- 
ination. It seems to follow that while the clinic is used for the examination of 
patients before placing them in the hospital, it is yet a part of the hospital. The 
question here under consideration seeks information as to observation and treat- 
ment, whether the applicant was or was not an inmate, temporarily or otherwise, 
and therefore a negative answer to the question was, to say the least, an evasion 
of the intent and meaning thereof, calculated to mislead where fairness demanded 
disclosure of the fact. The insurer evidently regarded this information import- 
ant in considering the question of the advisability of issuing its policy, and it 
was entitled to a candid response to the question. It is to be noted that the ques- 
tion does not inquire whether the applicant was at any time confined to a hospital 
or one of the other institutions named, but only whether he was under observa- 
tion or treatment. 

In answer to question 8-B, whether he had consulted a physician or suffered 
from any ailment or disease of the heart, blood vessels, or lungs and, if within 
five years, name and address of every physician consulted, the applicant responded 
in the negative. Yet the applicant himself admits that prior to the five-year period 
and at the age of twelve years he suffered pneumonia. ee ; 

In response to question 8-C, as to whether he had consulted a physician for 
or suffered from any ailment or disease of the stomach or intestines, liver, kidneys, 
or bladder, the applicant answered the question in the negative. Yet he admitted 
at the trial that he had difficulty in urinating and that he had consulted a doctor 
about it before he went to the Mayo Clinic. 

Again in response to question 11 as to what physician or physicians, if any, 
not named above, have you consulted or been examined or treated by within the 
past five years and the reason for consultation, examination, or treatment, the 
applicant answered “None,” although at the trial the examining physician testified 
that the applicant admitted that within five years he had taken some medicine that 
Dr. Edmondson prescribed for bronchitis. 


It is apparent, therefore, that as to the four questions above referred to, the 
answers of the applicant thereto do not accord with the facts as shown at the trial. 
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In their answer the defendants aver that the insured did make the answers 
shown in the application, aver that such answers were not untrue, and then alleged, 
as shown in the statement, that all of the facts were made known to the examining 
physician of the plaintiff, and that if any of the answers are not literally true the 
plaintiff, through its examining physician by his words and conduct, waived the 
truthfulness thereof at the time of the execution of such application. 

[5] Would the fact that the applicant made full disclosure to the medical 
examiner, in a case such as we have under consideration, with notice in the ap- 
plication of the limitation of the examiner’s authority, yet signed the application 
containing statements that were untrue and advised the company that it might 
rely thereon, deprive the company on discovery of the situation to have the policy 
canceled ? 

In the case of Emery v. New York Life Ins. Co., 316 Mo. 1292, 295 S. W. 
571, 573, which was a suit brought upon a policy by the beneficiary after the death 
of the insured, the court held that: “Where an applicant falsely answers a ques- 
tion, and, such falsity being known to the agent, he nevertheless writes out the 
answer and forwards the application to the insurer, who issues a policy thereon, 
- it will be presumed that there was collusion between the applicant and the agent.” 
And in that event the conclusion is inescapable that they were joint participants 
in the fraud attempted to be perpetrated upon the defendant, and upon proof thereof 
the company is entitled to a cancellation of the contract. 

In the case of Pacific Mutual Life Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 
549, 552, 45 L. R. A. (N. S.) 222, which was a suit to cancel a policy, the insured, 
under an application similar to the contract under consideration, the defendant 
answered that no other company had refused him insurance and that no com- 
pany had declined to issue a policy upon his life. It was shown that these answers 
were untrue. It appeared that as a matter of fact his application to another 
company had been rejected, although the insured claimed that he had never received 
any notification of that fact; but the court said that: “Assuming the good faith 
of the defendant in making the statements in his application that he had not been 
refused insurance by any other company, nevertheless, as such statements were 
made warranties and a part of the contract, and as the policy was issued on the 
faith thereof and the statements were in fact untrue, there was necessarily ‘no 
meeting of the minds upon one of the essential elements of the contract,’ and 
therefore such a mistake of fact as would authorize relief in a court of equity 
for the cancellation of the policy.” 

[6] The plaintiff in its petition alleged that it issued the policy in reliance 
upon the insured’s representation that the answers in the application were full, 
complete, and true, but that the same were false, fraudulent, and untrue in the 
particulars alleged, and since we have found, as did the court below, that some 
of the answers were untrue, there was such a false representation as would avoid 
the policy. State ex rel. v. Allen, 310 Mo. 378, 276 S. W. loc. cit. 879; Mutual Life 
Ins. Co. v. Lambert (D. C.) 34 F.(2d) 215. 

Counsel for defendants have cited a number of cases all of which we have 
examined, and in our judgment they are not applicable to the facts of this case, 
or the decisions are not controlling upon the questions of law involved here. 

We are satisfied that the judgment of the circuit court was correct, and that 
the same should be affirmed. It is so ordered. 

Jecker and Nipper, JJ., concur. 


HALL v. AMERICAN INS. UNION. 
No. 4647. 
Springfield Court of Appeals. Missouri. 
May, 20, 1930 
27 Southwestern Reporter (2d) 1076. 


2. INSURANCE. 


In suit on life insurance policy, question whether insured had notice of clause 
in merger contract limiting insurer’s liability held for jury. 

The insurer, a fraternal beneficiary association, became merged in 
another insurance association, who took over the assets and assumed the 
liabilities of the insurer. Defendant’s evidence was that it had “mailed” 
to insured a notice of the merger contract and of a clause therein whereby 
defendant’s liability was limited unless the insured exchanged his old 
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policy by a certain date. Plaintiff's evidence was that he had to some 

extent looked after insured’s business, but had no knowledge of the 
receipt of such notice, nor was such notice found among the deceased 
insured’s papers. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

5. INSURANCE. 

Rule that contract must be taken with its burdens as well as advantages held 
not applicable to limitation of liability in insurance merger contract, in absence 
of notice to insured. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

6. INSURANCE. 

Provision in insurance merger contract limiting liability of company held no 
defense to action on policy, in absence of notice to insured of such provision. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

Appeal from Circuit Court, Pemiscot County; Henry C. Riley, Judge. 

“Not to be officially published.” 

Suit by J. H. Hall, administrator, substituted plaintiff for Sarah A. Hall, now 
deceased, against the American Insurance Union. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Hal H. McHaney, of Kennett, for appellant. 

Ward & Reeves, of Caruthersville, for respondent 

BAILEY, J. 

This is a suit on an insurance policy originally instituted by the beneficiary 
therein, Sarah A. Hall, who. died before trial. J. H. Hall, after being appointed 
administrator of her estate, entered his appearance as plaintiff and filed an 
amendeu petition. This petition sets forth that the American Mutual Union, 
an association organized under the laws of the state of Arkansas, did in the 
year 1918, promise to pay Sarah A. Hall, as beneficiary and wife of G. W. Hall, 
a member of said association, the sum of $1,000 upon satisfactory proof of the 
death of the said G. W. Hall. 

The petition further alleged that in April, 1925, said Americal Mutual Union 
sold and conveyed to the American Insurance Union, an insurance association, 
organized under the laws of the state of Ohio, and defendant herein, all of its 
property of every kind and character, except its furniture, its colored mem- 
bership, and its records for said colored membership, and that the American 
Insurance Union agreed to assume and pay all of the obligations of the Ameri- 
can Mutual Union, including the contract of insurance issued to said G. W. 
Hall. The petition then alleges the death of G. W. Hall, and that proper 
proof of his death was furnished and delivered defendant, that the sum of 
$1,000, named in the insurance contract, has become due and payable to plain- 
tiff, and that, after due demand by plaintiff of the defendant, the latter has 
failed and refused to pay same. Judgment is prayed in the sum of $1,000. 

Defendant’s answer sets up that it is a fraternal beneficiary association 
duly incorporated and organized under the laws of the state of Ohio, with 
authority, under its by-laws, to assess dues upon its members, to fix the amount 
thereof and the manner of collecting same, that it is operated solely for the 
benefit of its members and not for profit, and that it has been licensed by the 
state of Missouri to do business in this state, as a fraternal beneficiary asso- 
ciation. The answer further admits that G. W. Hall, who died in March, 1927, 
was at the time of his death a member of the defendant association; that said 
G. W. Hall was first insured by the American Mutual Union, a fraternal bene- 
ficiary association of the state of Arkansas; that on the 30th day of April, 
1925, the American Mutual Union sold and conveyed to the American Insur- 
ance Union, defendant herein, all its property except that relating to the colored 
membership, but defendant denies that by said merger agreement, as approved 
according to the laws of the state of Ohio and also under the laws of the state 
of Arkansas, which laws are pleaded in the answer, it agreed to assume and 
pay all of the obligations of the American Mutual Union, including the con- 
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tract of insurance issued by said American Mutual Union to G. W. Hall, de- 
ceased. 

It is further alleged that G. W. Hall, deceased, did not transfer his policy 
as said merger agreement provided, nor did he pay the adequate rate pro- 
vided in said agreement, but continued to pay the old rate and by virtue of 
said merger agreement was only entitled to the amount of insurance which 
his premium would purchase, that the attained age of insured herein, on Janu- 
ary, 1926, the date of said merger, was 62 years of age, and that the monthly 


premium of $1.36 purchased insurance of the defendant in the sum of $147, 
which amount defendant tenders in court. 


Plaintiff filed a reply to said answer, setting forth that he had no knowledge 
or information concerning the alleged merger agreement set forth in defend- 
ant’s answer, and that, if there was such merger agreement, the defendant 
did not notify either the holder of the benefit certificate sued on or the bene- 
ficiary thereof in regard to said merger, and that they had no knowledge that 
they would only receive such insurance as the premium they were paying 
would purchase as alleged in defendant’s answer. 


It is further alleged that defendant failed to give any notice of said merger 
agreement or that said benefit certificate held by G. W. Hall automatically 
ceased and became null and void on January 1, 1926, but, on the contrary, that 
defendant held out that said original benefit certificate was in full force and 
effect and received the dues and payments thereon, and that defendant, by its 
acts and conduct, misled the said G. W. Hall, in paying his monthly dues upon 
the faith that he was insured for $1,000, and that therefore defendant is es- 


topped to claim that said original benefit certificate for the amount of $1,000 
was null and void and of no effect. 


On trial to a jury, a verdict and judgment was rendered in the sum of 
$1,097, from which judgment, defendant has appealed. 

Upon trial, plaintiff offered in evidence the original policy of insurance 
issued by the American Mutual Union of Eureka Springs, Ark., to G. W. Hall 
of Pascola, Mo., which provided insurance in the sum of $1,000 upon the pay- 
ment of dues therein specified. Plaintiff also offered in evidence proof of the 
death on blank form furnished by defendant company. 

[1] Plaintiff having made a prima facie case, the burden of evidence in sup- 
port of its affirmative defense was cast upon defendant. Godfrey v. Ins. Co. (Mo. 
App.) 232 S. W. 231. Defendant offered evidence establishing the fact of the 
merger agreement between it and the American Mutual Union, which agree- 
ment was made in April, 1925. By the terms of this agreement, the defendant, 
American Insurance Union, assumed all the obligations of the American Mutual 
Union as set out in a certain statement and all members of said American Mutual 
Union in good standing automatically became members of defendant society, 
after ratifynig the agreement by paying dues thereunder. 5 
of this agreement reads as follows: 

“Eighth: To the said members of the American Mutual Union is hereby 
granted the option to continue their old policies to January 1, 1926, by paying 
mortuary assessments and expense charges as heretofore paid in accordance 
with the conditions in their A. M. U. policies and the laws of the American 
Mutual Union governing same, and receive the benefits therein promised. 
Members who have not exchanged their policies by January 1, 1926, and con- 
tinue to pay A. M. U. rates will receive A. I. U. policies for amounts of insur- 
ance that the premiums or assessments they have been paying will purchase 


at thei attained ages based upon the merger level rate table herein set forth, 
which is as follows: 


The eighth clause 


Age Rate 
62 $9.23 


“It is understood and agreed that the certificates held by said A. M. U. mem- 
bers automatically cease on January Ist, 1926, and become null and void. It 
is understood and agreed that thereafter all said members of the A. M. U. 
who not exchange their policies as hereinbefore provided, may pay monthly 
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premiums and chapter dues in accordance with the Constitution and laws of the 
A. I. U. and receive the benefits hereinbefore provided.” 

[2-4] This agreement was approved by both the insurance commissioner 
the state of Ohio and of the state of Arkansas, and thus became effective as 
a merger consolidation of the two societies. The evidence of defendant tends 
to indicate that the American Mutual Union was insolvent at the time of the 
merger, and but for such merger the members of that society would have lost 
their insurance. G. W. Hall never exercised any option under the contract, 
but continued to pay defendant the old rate as provided in his original policy. 
The only real issue of fact goes to the question of whether or not G. W. Hall 
had notice of the merger agreement, particularly with reference to claus: 8, 
above set forth. Defendant offered evidence that it “mailed” a notice of the 
agreement and options therein specified to every member of the American 
Mutual Union, including G. W. Hall, deceased. Plaintiff’s evidence went no 
further than to prove that, although he had to some extent looked after the 
business of the insured, G. W. Hall, during that period of time, he had no 
knowledge of the receipt of any such notice, and no such notice was found 
among G. W. Hall’s papers. This made a question of fact for the jury. The 
proof of mailing of the notice, even though not specifically contradicted, was 
not sufficient to justify this court in holding, as a matter of law, that G. W. 
Hall received the notice, for the reason the jury was not bound to believe de- 
fendant’s evidence. Godfrey y. Ins. Co., supra. However, had the jury found 
the other way, the evidence would, we think, have supported such a verdict. It 
is our opinion, therefore, that the question of notice was settled, in so far as 
this court is concerned, by the verdict of the jury. 

But defendant contends that, even though G. W. Hall received no notice of 
the merger agreement, he was bound thereby, because, the merger agreement 
being valid, plaintiff cannot accept the liability of the defendant under the merger 
agreement and deny that part of the merger agreement which places burdens 
upon him. In support of this proposition defendant chiefly relies upon the case 
of Knight v. American Insurance Union, 172 Ark. 303, 288 S. W. 395. In that 
case, however, the insured received notice of the merger contract, and on that 
very point the opinion distinguishes the case of American Insurance Union v. 
Robinson, 170 Ark. 767, 281 S. W. 393, 394, in which case it was held that a 
provision in an insurance merger contract limiting the liability of the defendant 
company was not binding on the insured where there was insufficient proof of 
notice. In the Robinson Case, the Supreme Court of Arkansas said: 

“The argument, then, that Mrs. Robinson was bound by the contract between 
appellant and the Home Protective Association of Springdale, relative to its 
liability upon the insurance certificates of the membership of the former, is 
without foundation in fact, and must fall. The Home Protective Association 
of Springdale could only bind its members to a merger contract, and had no 
authority whatever to commit Mrs. Robinson, without her consent and knowl- 
edge, to an agreement impairing her original contract, which it had assumed 
and agreed to perform. It is true that appellant introduced testimony tending 
to show that it mailed a rider to Mrs. Robinson, to be attached to her certificate 
of insurance, embodying the substance of its contract with the Home Protective 
Association of Springdale, limiting its liability in the payment of death losses, 
but appellee introduced testimony to the effect that Mrs. Robinson never re- 
ceived nor heard of such a rider. This question of disputed fact was determined 
against appellant in the trial, and it is bound by the finding. 


“So far as Mrs. Robinson is concerned, appellant took the place of the Home 
Protective Association of Springdale, successor to the American Mutual Bene- 
fit Association of Jonesboro, and, having accepted her monthly payments, 1s liable 
to her beneficiary on the contract she made with the American Mutual Benefit 
Association of Jonesboro.” 

[5, 6] While the principle contended for by defendant, that if a person rely 
upon a contract he must take it with its burdens as well as its advantages, 15 
well established, we do not consider that rule applicable in a case of this kind 
in the absence of notice as to the merger agreement. It must be remembered 


of 
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that defendant took over all the assets of the American Mutual Union and as- 
sumed its liabilities. If the insured continued to pay the insurance premiums 
as provided in the original benefit certificate, under the belief that he was in- 
sured for $1,000, as therein provided, and without notice to the contrary, his 
representative had a right to sue on the original certificate, as he did, and de- 
fendant is in no position to now set up that under the merger agreement, it 
was not liable for the full amount. The demurrer was properly overruled. This 
disposes of defendant’s assignments 2, 3, 4, 5, and 6, which raise practically the 
same question. Other errors assigned are, we think, unimportant. 

The judgment should be affirmed. It is so ordered. 

Cox, P. J., and Smith, J., concur. 

PRUDENTIAL INS. CO. OF AMERICA v. CONNALLON. 
Court of Chancery of New Jersey. May 23, 1930. 
150 Atlantic Reporter 564. 

1. INSURANCE. 


Policy containing one-year incontestable clause held not contestable after 
such time, on ground that insured was not in sound health on date thereof. 

(For other cases, sec Insurance, Dec. Dig. § 400.) 
2. INSURANCE. 

Incontestability clause rendered policy incontestable after period mentioned, 
though insured died within such time. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
3. INSURANCE. 

Parties may agree that policy shall issue as of earlier or later date than 
day it is signed by insurer’s officers. 

(For other cases, see Insurance, Dec. Dig. § 175.) 
4. INSURANCE. 


Policy held incontestable after one year from date of application, providing 
that insurance should take effect from such date, though policy bore later date. 
(For other cases, see Insurance, Dec. Dig. § 400.) 
5. INSURANCE. 


False statements as to insured’s health in application, copy of which was 
not attached to policy, held unavailable to insurer (P. L. 1925, p. 436, § 1, subsec. 
4.) 

__ The policy in comphance with P. L. 1925, p. 436, § 1, subsec. 4, pro- 
vided that it contained entire contract, and that no statement therein 
should avoid policy or be used as defense to claim thereunder, unless it 
be contained in application and copy of application be indorsed on or 
attached to policy when issued. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

6. INSURANCE. 


Evidence held to show that copy of application was not attached to life in- 
surance policy as required to render insured’s false statements therein available 
to insurer (P. L. 1925, p. 436, § 1, subsec. 4). 


Insurer’s assistant superintendent testified that copy of application 
was attached to original policy by clips punched through both policy and 
such copy, and that he handed policy to agent for delivery, but agent 
was not produced as witness; beneficiary testified that copy of applica- 
tion was not attached to policy when delivered to him by such agent, 
and policy bore no evidence that anything was attached thereto by ad- 
hesion or clips punched through sheets, though some small pinholes ap- 
peared therein. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
7. INSURANCE. 


Where policy does not incorporate application by reference, it must 
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assumed, as against insurer, that policy alone expresses contract (P. L. 1925, p. 
436, § 1, subsec. 4). 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 


Suit by the Prudential Insurance Company of America against William A. 
Connallon. 

Bill dismissed. 

A clause in a policy of insurance that the policy shall not take effect if the 
insured be not in sound health at its date must be read in connection with an- 
other clause making the policy incontestable after one year from its date of 
issue. After one year from the date of issue, the insurer cannot contest the 
policy on the ground that the insured was not in sound health at the date of 
the policy. 

The death of the insured within one year from the date of issue of the 
policy will not suspend the operation of the incontestability clause. 

The date of the policy does not necessarily determine its date of issue. If 
the insurer agrees that the policy shall be effective from the date of application 
therefor, the application date will be considered the date of issue and the in- 
contestability clause will run from the earlier date. 

If a copy of the application be not indorsed upon or attached to the policy, 
the insurer cannot set up the falsity of any statement in the application in avoid- 
ance of the policy or as a defense to a claim thereunder. 

Perkins & Drewen, of Jersey City, for complainant. 

Donald M. Waesche, of Ridgefield Park, for defendant. 

FIeLpER, Vice Chancellor (after stating the facts as above). 

The complainant issued its monthly premium policy of insurance, dated 
August 6, 1928, on the life of Martin Connallon, wherein the defendant Will- 
iam A. Connallon is named as beneficiary. The insured died June 23, 1929, 
and the complainant, by its bill filed August 2, 1929, seeks a decree that the 
policy never took effect, because at its date the insured was not in sound health, 
and that the policy was obtained through fraudulent representations made by 
the insured as to his condition of health and freedom from certain diseases, 
and prays a restraint against the beneficiary from bringing suit on the policy 
and for surrender of the policy for cancellation. 

[1] The complainant contends that the insured was not in sound health at 
the date of the policy, and therefore the policy did not take effect, and it bases 
its contention on a clause in the policy which reads: “This policy shall not 
take effect if on the date hereof the insured be not in sound health.” In a 
case involving a policy containing a similar provision, our Court of Errors and 
Appeals held that the sound health of the insured at the date of the policy was 
a condition precedent to the liability of the insurer, and, not being complied 
with, the policy had no legal effect. Levandoski v. Equitable Society, 103 N. J. 
Law, 643, 137 A. 414. The policy contract here under consideration contains 
another provision which was not considered in the Levandoski Case and which 
should be read in connection with the sound health clause. It is as follows: 
“This policy shall be incontestable after one year from its date of issue, except 
for non-payment of premium.” The complainant argues that this provision 
cannot be given effect for two reasons: First, if the policy did not take effect, 
it was ab initio void and no provision thereof could become operative; Second, 
the death of the insured within one year from the date of the policy suspended 
the operation of the incontestability provision. 

The substance of the complainant’s first contention is that the incontesta- 
bility clause was intended to be conditional, that is, conditional upon the policy 
taking effect. Under such construction the clause is deceptive, meaningless, 
and ineffectual to the insured, because, although it purports to state that the 
policy shall be incontestable for any reason after one year, it shall nevertheless 
be contestable at any time on the ground here urged. If the policy is to be 
regarded as never in force so as to permit the insurer to show that the insured 
was not in sound health at its date, although the insured’s death may not occur 
until many years after the policy date, then an incontestability clause is of 
but little value and is a deceptive inducement to an insured to accept it. [ 
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think the sound health clause here in question must be read with the incon- 
testability clause, and that the two, taken together, must be construed to mean 
that, if within one year after the complainant issued its policy it discovered that 
the insured was not in sound health at its date, the contract could be rescinded, 
but that when one year had elapsed the policy would be considered in force 
and incontestable for any reason, except nonpayment of premium. Drews v. 
Metropolitan, etc., Co., 79 N. J. Law, 398, 75 A. 167; Wright v. M. B. L. Asso- 
ciation, 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Webster 
y. Columbia, etc., Co., 131 App. Div. 837, 116 N. Y. S. 404, affirmed 196 N. Y. 
523, 89 N. E. 1114; Chinery v. Metropolitan, etc., Co., 112 Misc. Rep. 107, 182 
N. Y. S. 555; Mutual, etc., Association v. Austin (C. C. A.) 142 F. 398, 6 L. R. A. 
(N. S.) 1064; Commercial, etc., Co. v. McGinnis, 50 Ind. App. 630, 97 N. E. 1018; 
Monahan v. Fidelity, etc., Co., 242 Ill. 488, 90 N. E. 213, 134 Am. St. Rep. 337; 
Dibble v. Reliance, etc., Co., 170 Cal. 199, 149 P. 171, Ann. Cas. 1917E, 34; Healy 
yv. Metropolitan, ete., Co., 37 App. D. C. 240; Mohr v. Prudential, etc., Co. 32 
R. I. 177, 78 A. 554. 


[2] The complainant’s second reason is that by the incontestability clause 
the complainant agreed to make no defense against the policy after one year, 
provided the policy remained in force for that period; that the death of the 
insured within the period terminated the policy as a risk and converted it into 
an obligation to pay. An incontestability clause is for the benefit of the bene- 
ficiary as well as the insured, and it cannot be taken to mean that the policy 
will become incontestable only in case the insured shall live one year. It makes 
the policy incontestable for any reason not excepted, whether the insured lives 
or dies within the period therein mentioned. Mutual, etc., Co. v. Hurni, 263 
U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Feierman v. Eureka, etc., 
Co., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646. 

[3, 4] This brings us to the consideration of the question whether the com- 
plainant has contested the policy within one year from its date of issue. The 
defendant has brought no action thereon, and this suit is the only proceeding 
by way of contest of the policy. The policy is dated August 6, 1928, and the 
bill of complaint was filed August 2, 1929, so that, on the face of this proceed- 
ing, the complainant is not barred by the incontestability clause, but the de- 
fendant contends that there is a distinction to be made between the date of 
the policy and its date of issue, and that the policy was in effect at a time prior 
to its date. 


The defendant testified that on June 11, 1928, the complainant’s agent, who 
solicited the insurance for which the policy was issued, showed him an appli- 
cation for insurance bearing the signature of the insured, and that the defend- 
ant thereupon paid the agent the first monthly premium and received the agent's 
receipt therefor which receipt the defendant produced and put in evidence. 
The receipt is a printed form used by the complainant and bears date June 
11, 1928. It contains the following provision: “It is understood that if this 
payment is equal to the full first monthly premium on said policy * * * the 
insurance shall take effect from the date of the application, in accordance with 
the provisions of the policy applied for, provided said application is approved 
and accepted * * * and provided the life proposed was in sound health on 
the date of the application.” The defendant further testified that, before he 
received the policy (which was delivered to him and not to the insured), he 
paid another monthly premium, and he produced and put in evidence an or- 
dinary slip of paper purporting to be an agent’s receipt for such payment, 
dated July 16, 1928. When the policy was delivered to the beneficiary he re- 
ceived with it a premium receipt book, in which were entered the two pay- 
ments of June and July, 1928. No form of application for the insurance was 
produced other than an original application produced by the complainant, signed 
by the insured. Attached to it is the agent’s certificate under date of July 23, 
1928, certifying to the applicant’s signature and to the payment of a monthly 
premium in advance. The application contains the following provision: “It is 
understood and agreed * * * that if at the time of signing this application the 
full first premium is paid, the insurance shall take effect from the date of this 
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application in accordance with the provisions of the policy hereby applied for, 
provided life proposed is in sound health on the date of this application and pro- 
vided this application is approved and accepted at the Home Office.” The com- 
plainant says that it was on this application that its policy dated August 6, 1928, 
was issued; its premium receipt book also shows a premium payment under the 
policy date and payments monthly thereafter. 

The date of a policy does not necessarily determine its “date of issue.” 
The incontestability clause as written by the complainant apparently recog- 
nizes a distinction, because it is not stated to run from the date of the policy 
but from the date the policy was issued. The insurer and the insured may 
agree that a policy shall issue, that is, become effective, as of an earlier or later 
date than the day it is signed by its officers. Here the complainant agreed 
that, upon payment of the first full premium, the insurance should take effect 
from a date earlier than the date given to the policy, namely, the date of the 
application, provided the application was accepted. The premium was paid, 
the risk was accepted, and the policy was delivered, and, to ascertain the true 
date of issue, the policy must be read with the application. Thus the com- 
plainant made the date of the application the point of time when the policy 
became effective, and that is the date from which the year began during which 
the policy was contestable. I find it unnecessary to determine whether an ap- 
plication for this insurance was actually made June 11, 1928, as evidenced by 
the premium receipt of that date, or whether, if so made, it was accepted and 
the policy issued thereon, because, if the policy was not issued on that appli- 
cation, it was issued on the application dated July 23, 1928. The incontestability 
clause began to run from one of those dates, and, if it ran from the later one, 
nevertheless the complainant cannot be heard on its bill filed August 2, 1929, 
to contest its policy. Jefferson, etc., Co. v. Wilson (C. C. A.) 260 F. 593; 
Schwartz v. Northern, etc., Co. (C. C. A.) 25 F.(2d) 555; Mutual, etc., Co. v. 
Hurni, supra; Monahan v. Fidelity, etc. Co., supra; Anderson v. Mutual, etc., 
Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903; Meridian, etc., Co. v. 
Milam, 172 Ky. 75, 188 S. W. 879, L. R. A. 1917B, 103. 

[5] In the application of July 23, 1928, the insured represented that his 
condition of health was good; that he had never been seriously sick; that he 
had never suffered from certain named diseases, including consumption; that 
he had not been attended by a physician during the past three years; and that 
within three years he had not received treatment at a dispensary or hospital. 
In the application the insured declared that his application should become part 
of the contract of insurance applied for, provided a copy of the application 
should be attached to the policy. This form of policy is one issued by the 
complainant without medical examination. 

The evidence satisfies me that the insured was not in sound health either 
at the date of the application or at the date of the policy, and that the above- 
mentioned statements made by him in his application were knowingly false. He 
died from pulmonary tuberculosis about one year after making the applica- 
tion. 

But the insured’s false statements cannot avail the complainant in this con- 
test of the policy because of the provisions of the incontestability clause and 
for the further reason that a copy of the application was not annexed to the 
policy. The failure of the complainant to attach such copy to the policy pre- 
vents it from using its contents against the beneficiary’s claim, although the 
beneficiary may use the application to establish the date of issue of the policy, 
because the complainant’s neglect cannot prejudice the beneficiary’s rights. 


P. L. 1925, p. 436, § 1, provides that policies of life insurance shall contain 
certain provisions, among which is a provision (subsection 4) that the policy 
shall contain the entire contract between the parties, and that nothing shall be 
incorporated therein by reference to any application unless it is indorsed upon 
or attached to the policy. In compliance with the statutory requirement this 
policy contains the following clause: “This policy contains and constitutes the 
entire contract between the parties hereto and all statements made by the in- 
sured shall in the absence of fraud be deemed representations and not war- 
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ranties and no statement shall avoid the policy or be used as a defence to a 
claim thereunder unless it be contained in the application for the policy and 
unless a copy of such application be endorsed upon or attached to the policy 
when issued.” 

[6] An assistant superintendent for the complainant testified that he re- 
ceived the original policy from the home office, and that a copy of the insured’s 
application was attached thereto by clips punched through the policy and through 
the copy of the application, and that he handed the policy to an agent to 
deliver. The agent was not produced as a witness, and the defendant bene- 
ficiary testified that the policy was delivered to him by said agent and has been 
in his possession ever since, and that a copy of the application was not attached 
thereto and did not accompany it. 

The policy is a printed form consisting of two sheets, and the two sides of 
each sheet contain the contract provisions. A copy of the application is not 
indorsed thereon and neither sheet bears evidence that anything was attached 
thereto either by adhesion or by clips punched through a sheet. Some small 
pinholes appear in the sheets, but I cannot think that. such an important paper 
as the copy of the application would have been loosely fastened to the policy 
by a pin, and, in view of the testimony of the complainant’s assistant superin- 
tendent that the method of fastening was by clips punched through the policy, 
and considering the beneficiary’s testimony, I must find as a fact that a copy 
of the application was not attached to the policy. 

[7,8] The policy does not incorporate the application by reference and it 
must therefore be assumed, as against the complainant, that the policy alone 
expresses the contract between the parties (American, etc., Co. v. Day, 39 N. J. 
Law, 89, 23 Am. Rep. 198); indeed, the quoted clause of the policy so declares. 
In the absence of statutory provision or contrary agreement between the 
parties, fraudulent statements by the insured, which induced the issuance of 
the policy, would void it, but the complainant by its contract has gone beyond 
the statutory requirement and has agreed that, failing to indorse on or attach 
to the policy a copy of the application, no statement in the application “shall 
avoid the policy or be used as a defence to a claim thereunder.” The com- 
plainant is therefore estopped from pleading, in defense of an action on the 
policy, the falsity of any statement in the application, and it cannot use parol 
evidence to show that the insured made false statements therein: Manhattan 
Life Ins. Co. v. Albro (C. C. A.) 127 F. 281; Lenox v. Greenwich Ins. Co., 165 
Pa. 575, 30 A. 940; Cooley’s Briefs on Insurance (2d Ed.) pages 1091, 1092 and 
cases cited therein. 

The bill of complaint will be dismissed. 


C'ty Court of New York, Trial Term, Kings County. May 27, 1930. 
242 New York Supplement 715. 
INSURANCE. 

False representations in application for life policy respecting previous opera- 
tions and consulting physician held to preclude recovery, notwithstanding absence 
of fraud and insured’s illiteracy. 

Questions in application for life policy, whether insured had ever had 

2ny surgical operation or consulted physician or been treated by one within 

the last five years, were answered in negative. Proofs of death disclosed 

that insured in fact had consulted physician and had submitted to appendix 

and kidney operation. Insured was illiterate grocer unable to read or write 
and signed application annexed to policy with a cross. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Action by Michelina Emanuele against the Metropolitan Life Insurance Com- 
pany. 

Judgment directed for defendant dismissing complaint without prejudice. 

Ambro & Stockman, of Brooklyn, for plaintiff. 

E. M. & Paul Grout, of New York City (Dean Potter, of New York City, 
of counsel), for defendant. 

GonpsTEIn, J. 
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This is an action at law by Michelina Emanuele, a beneficiary under a policy 
of life insurance, in the amount of $3,000, issued by defendant on the life of her 
husband, Gaspare Emanuele, on September 2, 1927. The application for the policy 
was executed on August 22, 1927, and a series of questions and answers are at- 
tributed to the deceased, the falsity of which it is claimed vitiates the policy. 

The facts as they were developed upon the trial illustrate the dire need for 
some further appropriate legislation for the protection of both the assured and 
the insurance companies where the applicant for insurance is illiterate and unable 
to read and write and where the facts as in the instant case clearly indicate that 
the assured was not cognizant of either the nature or legal significance of his acts 
in signing the application for insurance. 

It appears that a policy for $200 was written by this same defendant on the 
life of the assured in 1924 bearing policy No. 72596243. That policy was not pro- 
duced by either of the parties so as to afford the court an opportunity of ascertain- 
ing what answers were given to the various interrogations by the assured in 1924 
when the initial policy was issued. 

It appears that the assured was an illiterate grocer who was unable to read 
or write. He signed the application and the certificate annexed to the policy with 
a cross-mark. The questions propounded to him are witnessed by the signature 
of the medical examiner employed by the insurer. The answers to the series of 
questions seem to have been written in the handwriting of the same medical ex- 
aminer. The following questions supposedly propounded to the assured are ans- 
wered in the negative. 

“5. Have you ever been an inmate of, or have you ever received treatment at 
an asylum, hospital, sanatorium or cure? If yes, give date, duration, name of 
ailment and name of institution.” 

“11. Have you ever suffered from any ailment or disease of 

“(a) The Brain or Nervous System?” 

“(c) The Stomach or Intestines, Liver, Kidneys or Genito-Urinary Organs?” 

“12. (f) Have you ever had any surgicial operation? 

“(g) Have you consulted a physician for any ailment or disease not included 
in your above answers? 

“13. What physician or physicians, if any, not named above, have you con- 
sulted or been treated by, within the last five years and for what illness or 
ailment? If none, so state.” 

It appears from the proofs of death, submitted by the beneficiary, that in 
the year 1919, the assured was operated upon for the removal of his appendix. 
It further appears that prior to the date of the application for and the issuance 
of the policy in suit, an operation for the removal of a kidney was performed 
upon the assured. It further appears that in 1922, an X-ray photograph was taken 
of the assured at the Long Island Hospital, but what that X-ray photograph re- 
veals has not been proven. It further appears that the assured has at various times 
consulted with physicians within five years of the issuance of the policy in suit. 
There is no doubt, therefore, that the supposed answers to the foregoing questions 
are untrue. 

Prior to the amendment of section 58 of the Insurance Law in 1906 (Laws 
1906, c. 326, § 16), the application was not attached to the policy, and the claimant 
could offer evidence to show that the answers contained in the policy were not 
correct and that different information had been given to the examiner. Sternaman 
v. Metropolitan Life Insurance Co., 170 N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 
88 Am. St. Rep. 625. 


With the amendment of section 58 so as to require the companies to attach 
a copy of the application to the policy, the rule changed, and now if the applica- 


tion is attached no evidence may be offered to show the incorrectness of the 
answers. 


In Kwiatkowski v. Brotherhood of American Yeomen, 243 N. Y. 394, 153 N. 
E. 847, the Court of Appeals has held that testimony to the effect that an untrue 
answer given by the assured was not in fact propounded to him and that the 
assured could not read or write English was inadmissible. The Court of Appeals 
held: “If the plaintiffs were seeking a reformation of the contract made by the 
applicant, through whom they claim, evidence that the answers contained in the 
written statement were never given and that the defendant, through its agents 
have taken unfair advantage of her disability to read English, might be relevant. 
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We do not pass upon such question now. In the present case the plaintiffs are 
suing upon a contract and under its terms are not entitled to a recovery. The ap- 
plicant might have refused to accept that contract until it had been read over 
and interpreted to her by some person in whom she had confidence. She chose 
not to do so. The defendant had not previously agreed to issue any certificate or 
policy except upon the terms of the written contract. The applicant was not de- 
terred by any act of the defendant from learning its contents. We have held in 
Satz v. Massachusetts Bonding & Insurance Co., 243 N. Y. 385, 153 N. E. 844 
[59 A. L. R. 606] (decided herewith), that the beneficiaries claiming under such 
contract may recover only in accordance with its terms.” 

The conclusion is inescapable, however, that actual knowledge of the two 
operations performed upon the assured would have been disclosed by a thorough 
physical examination of the assured. No serious surgical operations of the nature 
of those performed upon the assured could have been done without leaving the 
mark of the scar tissue caused by the incision. 

A policy provision, however, provides: “That no statement made to or by 
and no knowledge on the part of any agent, medical examiner or any other person 
as to any facts pertaining to the applicant, shall be considered as having been 
made to or brought to the knowledge of the company unless stated in either Part 
A or B of this application.” 

In addition, it has been held by the Appellate Division, Second Department, in 
Grubiak v. John Hancock Mut. Life Ins. Co., 212 App. Div. 126, 208 N. Y. S. 
279, that in the case of a false and fraudulent representation in an application for 
insurance in an action upon a policy, the beneficiary is estopped from alleging and 
proving that the insurance agent and medical examiner for the company were both 
aware of the true facts and that those facts were not stated in the application. 

In Bollard v. New York Life Ins. Co., 98 Misc. Rep. 286, 162 N. Y. S. 706, 
710, Mr. Justice Lehman stated: “Good faith toward the defendant [insurance 
company] as well as reasonable care on the part of the plaintiff [insured] re- 
quired an examination of the contract, and a failure to make such examination 
constituted laches on the part of the plaintiff which precludes him from asserting 
an estoppel against the defendant.” This decision was affirmed by both the Ap- 
pellate Division, and the Court of Appeals, 182 App. Div. 915, 168 N. Y. S. 1102, 
affirmed 228 N. Y. 521, 126 N. E. 900. 

A grave injustice results where the application is delivered written in the 
English language to an insured who neither reads nor writes English and as a 
practical matter cannot check on the answers put down by the medical examiner 
employed by the insurance company. On the other hand, the insurance company 
is amply protected against the trickery of its own medical examiner through the 
policy provision that prevents his knowledge from being attributed to the company. 

[1] I am compelled to conclude that no fraud was contemplated by cither the as- 
sured or the plaintiff, inasmuch as all of the information upon which this defense is 
based was received by the defendant from the beneficiary in the proofs of death 
supplied to it by the plaintiff. But the apparent falsity of the answers as to prior 
surgical operations at law bars recovery, inasmuch as the statements in the proofs 
of loss are not contradicted. Where a claimant submits proofs of death to the 
company, she is bound by the admissions contained in the doctor’s statement. 
Where these statements are submitted without protest, they constitute admissions 
and do not constitute a violation of sections 352 and 354 of the Civil Practice Act. 
Rudolph vy. John Hancock Mutual Life Ins. Co., 251 N. Y. 208, 167 N. E. 223. 
The rule in that case has recently been followed by the Appellate Term of the 
Second Department in the case of Naudzius v. Metropolitan Life Ins. Co., 136 
Misc. Rep. 167, 238 N. Y. S. 702, 703. 

While the company requires these proofs and will not pay a claim without 
them, it is the duty of the claimant, if she does not desire to have these proofs 
used as evidence against her claim, to submit with the proofs a protest that the facts 
therein alleged are untrue. Goldschmidt v. Mutual Life Ins. Co., 102 N. Y. 486, 
7N. E. 408. 

_ The facts disclosed in this case show the need for suitable legislation so that 
in the case of illiterates and those unfamiliar with the English language a further 
safeguard should be provided so that when the application is attached to the 
policy it might be well to require this application be printed in the language in 
which the questions and answers are given. Only then would the court be jus- 
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tified in good conscience in invoking the harsh rule of Bollard and Kwiatkowski 
Cases supra. 

Judgment therefore directed for the defendant, dismissing the complaint with- 
out prejudice to the commencement of an action for reformation if the plaintiff 
be so advised. 


MURRAY vy. G. F. HIGGINS CO. 
Supeme Court of Pennsylvania. April 12, 1930. 
150 Atlantic Reporter 629. 
1. INSURANCE. 


Beneficiary company Jield to have “insurable interest” in life of vice presi- 
dent soliciting considerable business. (Insurance Code, § 412 [Pa. St. Supp. 
1928, § 12490b—412]). 

An agreement had been entered into between the insured and the 
two owners of the capital stock of the company, whereby the insured 
became superintendent and undertook to put forth his best efforts in 
the management of the company, receiving the same compensation as 
that enjoyed by the other parties; it being agreed also that insured 
would be allowed to purchase one-third of the capital stock. The in- 
sured had a large personal acquaintance among prospective customers, 
and a considerable volume of business was obtained through his indivi- 
dual efforts. The Insurance Code of May 17, 1921, P. L. 682, § 412 
(Pa. St. Supp. 1928, § 12490b—412), defines “insurable interest” as eco- 
nomic interest in insured’s continued life, as distinguished from interest 
arising only by death. 


(For other cases, see Insurance, Dec. ‘Dig. § 116[1].) 

2. INSURANCE. - 

That beneficiary company’s business could exist after insured officer's death 
did not preclude company’s having “insurable interest” in his life (Insurance 
Code, § 412 [Pa. St. Supp. 1928, § 12490b—412]). 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

3. INSURANCE. 

That insured shareholder’s death caused substantial loss to other share- 
holders of beneficiary company gave it “insurable interest,” precluding executrix 
of insured from recovering from beneficiary (Insurance Code, § 412 [Pa. St. 
Supp. 1928, § 12490h—412]). 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Appeal from Court of Common Pleas, Allegheny County; George V. Moore, 
Judge. 

Action by Catherine V. Murray, executrix of the estate of James M. Mur- 
ray, deceased, against the G. F. Higgins Company. From refusal of the trial 
court to take off a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Francis A. Wolf, of Pittsburgh, for appellant. 

Ernest Frey and R. A. & James Balph, all of Pittsburgh, for appellee. 

FRAZER, J. 

[1] James M. Murray died June 23, 1926. On September 26, 1923, he had 
taken out a policy of life insurance in which the G. F. Higgins Company, desig- 
nated as his “employers,” was named beneficiary. On the death of Murray, 
the insurance company paid the amount of the policy to the beneficiary, and the 
executrix of decedent subsequently instituted this action against the beneficiary 
to recover the amount so paid. Plaintiff’s claim is based on the theory that the 
G. F. Higgins Company had no insurable interest in the life of Murray. The 
trial judge held otherwise, and from refusal of the court to take off a judgment 
of nonsuit, this appeal was taken. 

P. A. Edwards and Albert F. Bruckman were owners of the capital stock 
of the G. F. Higgins Company, a corporation engaged in the business of in- 
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stalling and repairing heating systems in buildings, whose principal office was 
in the city of Pittsburgh. On August 11, 1923, an agreement was entered into 
between Murray, Edwards, Bruckman, and the corporation, wherein it was 
recited that the latter tendered to Murray the position of superintendent and 
estimator. As such officer he was to devote his entire time to duties required 
of him, “such as superintending, estimating, soliciting, etc.,” and “put forth his 
best efforts at all times with a view to aid in the management and progress 
of the company in every way.” The compensation for his services was to be 
similar to that paid Edwards and Bruckman, respectively, which at the time 
was $75 a week, and also one-third of the company’s profits. In addition to 
this amount and “as further consideration of Murray associating himself with 
the company,” the latter agreed to sell to him 65 shares of its unissued capital 
stock at $50 a share, and “as evidence of good faith,” upon his part, Murray 
obligated himself to make an initial purchase for cash of 20 of the 65 shares 
not later than October 21, 1923. The remaining 45 shares covered by the agree- 
ment to be paid for by Murray subsequently out of his share of the profits 
realized from the business of the corporation. It was further agreed among 
the parties that the other two stockholders would sell to Murray a fixed pro- 
portion of their own shares so that the capital stock would be finally owned 
by the three persons named in equal proportions, Murray to receive his full 
one-third share of the profits of the business from the date of the agreement 
regardless of how the shares were held. A further clause provided that in 
case Murray severed his connection with the active affairs of the company, the 
agreement would immediately terminate; it being stipulated that what was 
termed “the privilege of buying this stock” was granted to Murray “as part 
consideration of his active participation in conducting the business and his death 
at any time automatically cancels this privilege.” 


It appears from the foregoing provisions of the written contract between 
the parties that Murray was more than an employee of the corporation. He 
became, in effect, the equitable owner of one-third of the property of the com- 
pany from the time the agreement was entered into, even though he had not 
at that time paid for a single share of the stock. In addition to the requirements 
of the contract as to the nature of the service he was obliged to render, we 
find oral testimony of plaintiff’s witnesses to the effect that Murray super- 
intended all work and had charge of employees engaged on different contracts, 
was vice-president and a director of the company, signed checks and contracts 
for the company, solicited new business, and interviewed contractors, which 
latter services were of particular value to the company, owing to his wide ac- 
quaintance with contractors and property owners upon whom the company was 
dependent to secure contracts for installation of heating and ventilating ap- 
nliances: and further that, because of the extensive personal acquaintance of 
Murray and the fact that new business was obtained to a large extent through 
his individual efforts, his death would mean a serious future loss to the cor- 
poration. The secretary and treasurer of the company, called by plaintiff, testi- 
fied on cross-examination, with reference to the services of Murray: “When 
we asked him to come with our company we thought him the best fitted man 
in the City of Pittsburgh for that job, and after having once acquired him if 
we were to lose his service and his advice we would sustain a loss. We brought 
that man in there for good, for the good of the company, and we expected to 
get some years of service out of him.” 


2, 3] The foregoing facts and circumstances are clearly sufficient to give 
the company an insurable interest in decedent’s life. The fact that the business 
could and did exist after his death is not necessarily proof that his services were 
tot of such peculiar value as to give the corporation an insurable interest in 
his life. Obviously his death would at least cause a substantial loss to the stock- 
holders, and that of itself is ample to sustain the judgment entered by the court 
helow. The Insurance Code of May 17, 1921, P. L. 682, § 412 (Pa. St. Supp. 
1928, § 12490h—412), defines an “insurable interest” as meaning “a lawful economic 
Interest in having the life of the insured continue, as distinguished from an 
interest which would arise only by the death of the insured.” In United Secur- 
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ity Life Ins. Co. v. Brown, No. 2, 270 Pa. 270, 113 A. 446, it was held that a 
mere designation of an employee as “manager of storage house” was not suffi- 
cient to show an insurable interest, in the absence of proof that the success 
of the business was dependent upon the life of such employee. We there said, 
however (page 272 of 270 Pa., 113 A. 446) that: “To sustain a contract of 
this character [life insurance], it must further appear that there is a real con- 
cern in the life of the party named, whose death would be the cause of substan- 
tial loss to those who are named as beneficiaries. This does not follow the 
cessation of ordinary service, but arises where the success of the business is 
dependent on the continued life of the employee.” 

Following this same principle, it was also stated, in United Security Life 
Insurance & Trust Co. v. Perugini Union Mutual Relief Ass’n, 273 Pa. 554, 557, 
117 A. 413, 414, “‘It is enough that in the ordinary course of events financial 
loss or disadvantage will naturally and probably result from the death of the 
one whose life is insured to the person obtaining the policy,’ 20 Cyc. 706,” and 
that the language used in the Insurance Code quoted above was (page 558 of 
273 Pa. 117 A. 413, 414) “merely expressing more broadly what has in effect 
been declared by the Pennsylvania cases. United Sec. L. I. & T. Co. v. Brown, 
No. 2, supra.” 

Under the circumstances stated above and shown by the record, the Higgins 
Company had an insurable interest in the life of Murray; accordingly it be- 
comes unnecessary to discuss the question whether the relationship of debtor 
and creditor existed under the contract, or whether the effect of the release 


given by Murray of all his rights under the agreement, after illness, prevented 
him from carrying it out. 


The judgment is affirmed. 


MUNHALL v. TRAVELERS’ INS. CO. 
Supreme Court of Pennsylvania. May 12, 1930. 
150 Atlantic Reporter 645. 
2. INSURANCE. 


That application was addressed, “T. Insurance Company, Hartford, Connecti- 
cut,” charged applicant with knowledge application must go to home office 
before becoming effective, as regards asserted oral contract. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

3. INSURANCE. 

Application for life insurance referring to contract to be “issued” showed 
only written policy was contemplated, as regards beneficiary’s claiming oral 
contract. 

The application signed by the deceased made reference to the con- 
tract “which may be issued upon this application * * * and that the 
contract issued hereupon,” etc., and that “my acceptance of any contract 
issued on this application shall constitute a ratification by me of any 
corrections * * * by the company and noted in the space pro- 
vided.” 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

4. INSURANCE. 

Where application for life insurance revealed that company, not agents, 
was to execute contract, beneficiary without issuance of policy could not recover 
on alleged oral contract. 

On January 14, deceased signed an application for life insurance ad- 
dressed to the T. Insurance Company, Hartford, Conn., designating 
his wife as beneficiary of policy to be issued. The application was sent 
in to the insurance company by authorized agents on January 20, and on 
January 26, after the applicant had passed a physical examination by the 
company’s physician, the premium was paid. The applicant died three 
days later before any written policy had been issued, and recovery was 
sought on the theory that an oral contract had been effected. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 
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7. INSURANCE. 

Application for life insurance held mere offer, not contract, precluding re- 
covery on alleged oral contract; no policy having been issued before applicant’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 
g8. INSURANCE. 

That insurer received life insurance premium, retained until after appli- 
cant’s death, did not create contract authorizing recovery without issuance of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

9. INSURANCE. 

Execution of life insurance policy was not acceptance of application, so 
that alleged fraudulent refusal to deliver policy did not warrant recovery upon 
oral contract. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

11. INSURANCE. 

Test of existence of insurance policy is not intention alone, as regards re- 
covery on oral contract after insurer’s alleged fraudulent refusal to deliver pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

12. INSURANCE. 

Statute providing that insurance policies when “subscribed and attested 
shall be obligatory” held to prevent valid oral contracts of life insurance (Pa. St. 
Supp. 1928, §§ 12490b—317, 12490b—410). 

Act May 17, 1921, P. L. 682, § 317 (Pa. St. Supp. 1928, § 12490b—317), 
provides that policies of insurance may be either with or without seal, 
and, when subscribed and attested by the designated officers, “shall be 
obligatory on the company”; and section 410 (Pa. St. Supp. 1928, § 
12490b—410), which stipulates that no policy shall be issued or delivered 
without certain uniform provisions therein specified, implies that all con- 
tracts of life insurance must be in writing. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

13. INSURANCE. 

State has power to regulate conduct of insurance business (Pa. St. Supp. 
1928, $$ 12490b—317, 12490b—410). 

(For other cases, see Insurance, Dec. Dig. § 3.) 

Appeal from Court of Common Pleas, Allegheny County; Thomas D. Carna- 
han, Judge. 

Action by Marguerite H. Munhall against the Travelers’ Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. . 

Affirmed. 


\reued before Moschzisker, C. J., and Frazer, Walling, Simpson, Sadler, 
and Schaffer, JJ. 

Edward O. Tabor (of McCahill & Tabor), of Pittsburgh, for appellant. 
John R. Bredin and Dalzell, Dalzell & McFall, all of Pittsburgh, for ap- 
pellee. 

SCHAFFER, J. 

On January 14, 1927, Herbert N. Munhall signed an application for life in- 
surance to the Travelers’ Insurance Company, of Hartford, Conn., in it he 
named his wife, the plaintiff, as the beneficiary of the policy to be issued. 
The application was sent in to the company on January 20th, the premium was 
paid on January 26th, and the applicant died on January 29th. No policy was 
issued. This action was brought on the claim that an oral contract of insur- 
ance was effected. To the plaintiff’s statement an affidavit of defense by way 
of demurrer was filed, raising the legal questions that plaintiff had not stated 
a cause of action, and that her statement shows that no contract of any kind 
existed between her deceased and defendant. The court below being of opinion 
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that no contract was entered into and that no liability existed, entered judg- 


ment for defendant on the questions of law raised, from which action plain- 
tiff brings to us this appeal. 


The statement of claim set forth that defendant is authorized to issue 
policies of life insurance in Pennsylvania and has a general branch office in 
the city of Pittsburgh; that the deceased applied to defendant through its 
authorized agent, Crawford Cunningham, for a policy upon his life in the sum 
of $10,000, payable to plaintiff; that Cunningham obtained the assistance of de- 
fendant’s general agent, Warren Hampe, and that these two took the deceased 
to the examining physician of defendant for physical examination; that at the 
physician’s office the deceased said to the agents that he desired to be insured 
by defendant, in the sum named, whereupon the agents told the deceased that 
defendant would insure him in that sum if he made written application and sub- 
mitted himself to physical examination by the physician in whose office he then 
was, and if the physician certified him to be acceptable, and if he paid the pre- 
mium and was acceptable to the defendant. It was recited that the deceased 
filled out and signed the written application and delivered it to Cunningham, 
and that it is in the possession of defendant, and that the physician reported 
deceased to defendant as fit to be insured. It was set forth that, upon being 
informed by the physician and agent that he had been approved, deceased, on 
January 20th, paid the annual premium of $251.90 to Cunningham, and that the 
latter on January 26th transmitted the same to the defendant’s general agent, 
the treasurer of its Pittsburgh branch office authorized to receive it; that the 
defendant having been satisfied from the reports of its agent and physician that 
the deceased was a proper person to be insured and that he was an acceptable 
life insurance risk, accepted the premium and converted it to its own use on 
January 26th; that several days thereafter, after his application had been ac- 
cepted by defendant, the deceased became suddenly sick with pleurisy and 
pneumonia; that the defendant having accepted the premium, became the in- 
surer of the deceased and should have issued and delivered to him its standard 
policy. It was averred upon information and belief, without disclosing the source 
of the information, that the defendant prepared and executed its standard form 
of policy evidencing its agreement to pay the amount of insurance named to 
the plaintiff upon the death of her husband, but did not deliver the policy. It 
was recited that defendant, upon learning of the illness of the deceased, but 
after it had accepted him as a proper life insurance risk, and after it 
had controverted the premium paid by him to its own use, willfully and mal- 
iciously and fraudulently (without specification of what the fraud consisted) re- 
fused to deliver the policy. It was set up that by its actions defendant pre- 
vented the deceased from obtaining other insurance. There was an averment 
of death on January 29th and of the furnishing of proofs thereof and of de- 
fendant’s offer to return the premium on April 5th and its refusal. 


[1-11] As the written application is attached to the statement of claim. we 
are not required to take plaintiff’s construction of it in determining whether 
she has a cause of action, but will construe the paper ourselves. It is the cus- 
tomary form application for life insurance, and is addressed to “The Travel- 
ers Insurance Company, Hartford, Connecticut.” The applicant knew, there- 
fore, that it had to go to the home office of the company before being acted 
upon. It is set forth in the statement of claim that it was not transmitted 
there until January 26th, only three days before the applicant’s death. It con- 
tains a blank “For home office endorsement,” which had not been filled up, 
affirmatively showing that no action had been taken on the application at the 
home office. Furthermore, the application itself shows that no binding con- 
tract of insurance was to be made until the issuance of the written policy, as 
it says over the applicant’s signature, “I hereby agree for myself and for any 
person who may have or claim an interest in any contract which may be issued 
upon this application * * * and that the contract issued hereupon. * * * That my 
acceptance of any contract issued on this application shall constitute a ratification 
by me of any corrections, additions or changes made by the company and noted 
in the space provided for ‘Home office endorsement only.’” These written 











Life] Munhall v. Travelers Ins. Co. 571 


declarations of the deceased show that no oral contract of insurance was con- 
templated, but that the contract was to be complete only with the issuance 
of the written policy. The application further shows that it was the company 
itself which was to enter into the contract, not its agents. The statement does 
not aver that the agents had power to approve applications—indeed the applica- 
tion itself shows they had not—nor does it aver any authority in them to bind 
the company, or to enter into contracts in its behalf. As to the averment on 
information and belief that the defendant prepared and executed a written 
policy, no source of information is disclosed (Glassport Trust Co. v. Feightner, 
300 Pa. ——, 150 A. 644), and as to this and the allegation that defendant fraudu- 
lently refused to issue and deliver it, there is no specification of the alleged 
fraud and no averment as to either allegation that appellant expects to prove 
them at the trial. Averments made upon information and belief are defective 
unless accompanied by an averment of expectation of ability to prove them at 
the trial of the case. Mendenhall v. Jackson, 268 Pa. 123, 110 A. 799; Wakely 
v. Sun Insurance Office, 246 Pa. 268, 275, 92 A. 136, 3 A. L. R. 128; McLennan 
y. Public Utilities Const. Co., 245 Pa. 567, 91 A. 942. The application, as its 
language discloses, was but a proposal for insurance. “When, as here, it is 
plain that the application and payment of the premium amount only to a pro- 
posal for insurance, we cannot make a contract out of it.” New York Union 
Mut. Insurance Co. v. Johnson, 23 Pa. 72, 75. “An application for life insurance 
is not a contract. It is only a proposal to contract. * * * The payment of 
the premium when the application is signed does not bind the company.” ‘Travis 
y. Nederland Life Ins. Co. (C. C. A.) 104 F. 486, 488; Cherokee Life Ins. Co. 
y. Brennum, 203 Ala. 145, 82 So. 175; 1 Couch, Insurance, 146, § 84. The receipt 
of the premium and holding it until after the death of the applicant would not 
give rise to a contract of insurance. New York Union Mut. Insurance Co. v. 
Johnson, 23 Pa. 72; Steinle v. New York Life Ins. Co. (C. C. A.) 81 F. 489; 
Dorman y. Connecticut Fire Ins. Co., 41 Okl. 509, 139 P. 262, 51 L. R. A. (N. S.) 
873, 875. As to the averments that defendant prepared and executed a written 
policy, and fraudulently refused to issue and deliver it, there is no legal signifi- 
cance in them. As the application was but an offer, the company was free to 
accept or reject it. The mere execution of the policy is not an acceptance; an 
acceptance, to be complete, must be communicated to the offeror, either directly, 
or by some definite act, such as placing the contract in the mail. The test is 
not, as appellant seems to think, intention alone. See 1 Couch Insurance, 155, 
§ 87. 

{12, 13] We are of opinion that, in addition to what has been said as to 
plaintiff's inability to recover, a statute not referred to in the brief on either 
side in terms prevents oral contracts of life insurance in this state. This act 
(Act of May 17, 1921, P. L. 682, art. 3, § 317, West’s Penna. Statutes (Cumu- 
lative Supplement 1928), p. 542, § 12490b—317) is a re-enactment of the provision 
of the Act of May 1, 1876, P. L. 53, 58, 17. It provides: “Policies of Insurance, 
made or entered into by any * * * company, may be made either with or 
without the seal thereof, and they shall be subscribed by the president, or such 
other officer as may be designated by the directors * * * for that purpose, 
and * * * attested by the secretary * * * and, when so subscribed and 
attested, shall be obligatory on the company” and its effect is that all contracts 
of life insurance must be in writing (a wise and salutary requirement to pre- 
vent fraud) that they shall be subscribed by the president of the company or 
some other designated officer and be duly attested “and, when so subscribed 
and attested, shall be obligatory on the company.” Under this language, a con- 
tract of insurance not in writing is not obligatory on the company. Section 410 
of the Act of 1921 (West’s Supplement, p. 548, § 12490b—410), which stipulates 
that no policy shall be issued or delivered unless it contains certain uniform pro- 
visions there specified, clearly implies that all contracts of life insurance must 
be in writing. The state possesses the power to prescribe regulations for the 
conduct of the insurance business. Com. v. Vrooman, 164 Pa. 306, 30 A. 217, 
25 L. R. A. 250, 44 Am. St. Rep. 603. 

The judgment is affirmed. 
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H. N. MUNHALL COMPANY, Appellant, v. TRAVELERS’ INSURANCE 
COMPANY, a Corporation. 


Supreme Court of Pennsylvania. May 12, 1930. 
150 Atlantic Reporter 648 


Appeal from Court of Common Pleas, Allegheny County; Thomas D. Carna- 
han, Judge. 


Action by the H. N. Munhall Company against the Travelers’ Insurance 
Company. From a judgment for defendant, plaintiff appeals. 


Affirmed. 


Argued before Frazer, Walling, Simpson, Sadler, and Schaffer, JJ. 
Edward O. Tabor and McCahill & Tabor, all of Pittsburgh, for appellant. 
John R. Bredin and Dalzell, Dalzell & McFall, all of Pittsburgh, for ap- 
pellee. 

SCHAFFER, J. 

The questions involved in this case are the same as those in the preceding 
one. 150 A. 645. For the reasons therein stated, the judgment in this case is 
affirmed. 


THE MACCABEES vy. MARSHALL. Nos. 1095—5334. 
Commission of Appeals of Texas, Section B. May 7, 1930. 
27 Southwestern Reporter (2d) 535. 
INSURANCE. 


Insurance association member, transferring from term to life plan, held not 
subject to increased rates for members not transferred to another plan. 


(For other cases, see Insurance, Dec. Dig. § 735.) 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by George E. Marshall against the Maccabees. A judgment for plain- 
tiff was affirmed by the Court of Civil Appeals [11 S. W.(2d) 523], and defendant 
brings error. 

Affirmed. 

John B. MclIlwain, of Port Huron, Mich., and Weatherby & Rogers and E. C. 
Street, all of Waco, for plaintiff in error. 

W. A. Morrison, of Cameron, for defendant in error. 

SHort, J. 

This is a suit for damages, based on an alleged violation of a contract, brought 
by the defendant in error against the plaintiff in error, in which there was an in- 
structed verdict in favor of the defendant in error. The case reached the Court 
of Civil Appeals at Austin from the district court of Milam county in the or- 
dinary way, and the judgment of the district court was affirmed by the Court of 
Civil Appeals. 11 S.W.(2d) 523. From the judgment rendered by the Court of 
Civil Appeals, the plaintiff in error has duly prosecuted a writ of error to the 
Supreme Court. ; 

Plaintiff in error, the Maccabees, is a fraternal insurance association, ii- 
corporated under the laws of the state of Michigan, and licensed to do business in 
the state of Texas. Defendant in error, Marshall, joined the Maccabees in 1892, 
and remained a member until October 31, 1923. For a number of years prior to 
October 31, 1923, Marshall paid dues in the sum of $4.80 per month, thirty days 
after which, because of his failure to do so, he was suspended on November 1, 
1923, though the record shows he was stili willing to pay, and would have paid 
all the dues he had been in the habit of paying, but that the plaintiff in error 
would not have accepted the amount he had been in the habit of paying, as full 
payment of his dues, claiming that under the by-laws then in force Marshall was 
due to pay $31 instead of $4.80. This suit was brought by Marshall to recover 
the money he had paid, with 6 per cent. interest, claiming the: plaintiff in error had 
violated its contract. 

The case involves the construction and application of section 318-b of the 1922 
amended by-laws of the plaintiff in error. It is the theory of the defendant m 
error, by virtue of this section, that the plaintiff in error had breached its contract, 
through a wrongful demand for increased monthly assessments, in refusing to 
recognize his membership until he has paid a rerating of $31 in place of $4.80. 
The theory of the plaintiff in error is that it had a right to re-rate the defendant 
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in error, on the basis it did, and therefore the failure of defendant in error to 
pay the amount demanded by the terms of the re-rating, automatically, after thirty 
days, suspended him, and that the demand for damages made in this suit is with- 
out merit. The Court of Civil Appeals affirmed the judgment of the trial court, 
upon the authority of the case of Cross v. The Maccabees (Tex. Civ. App.) 286 
S. W. 545, wherein the Supreme Court refused a writ of error, and in which 
318-h of the 1922 amended by-laws of the plaintiff in error was construed, and 
applied to the facts in that case, which in all material respects are the same as the 
facts in this case. 

The amended section 318-b is as follows: “All members admitted prior to 
October 1, 1904, who re-rated at entry age on or about January 1, 1905, and waived 
disability benefits, who have not transferred to some other plan, shall pay monthly 
rates at their attained age, nearest birthday, beginning October 1, 1923, according 
to the following table of rates.” A table of rates is shown, the refusal to pay, 
according to which has produced the differences between the parties evidenced by 
this suit. It is the contention of the plaintiff in error that because of such refusal 
to pay the amount shown to be due by this table of rates, by the defendant in 
error, he has stood suspended by virtue of the regulations of the order. It is the 
contention of the defendant in error that he was not subject to the rates thus pre- 
scribed, since the section embodying such rates does not apply to him, for the 
reason (as he contends) he was admitted prior to October 1, 1904, and was re- 
rated at entry age on or about January 1, 1905, waiving his disability* benefits, and 
had transferred to another plan of insurance with the order. It will be observed 
the amended section does not apply to the group of members admitted prior to 
October 1, 1904, who re-rated at entry age on or about January 1, 1905, and who 
had transferred to some other plan of insurance with the order, but it does apply 
to that group of members otherwise coming within its terms, “who have not trans- 
ferred to some other plan.” To entitle defendant in error to exemption from the 
amended section it must appear, not only that he was admitted prior to October 1, 
1904, and that he re-rated at entry age on or about January 1, 1905, waiving dis- 
ability benefits, but further that he had transferred to some other plan of insurance 
with the order. So the question presented is whether, under the facts of this 
case, the defendant in error had “transferred to some other plan of insurance with 
the order,” at the time the amended section above quoted was adopted in 1922. 
It appears that in 1922 the legislative branch of the order had provided, at differ- 
ent times after January 1, 1905, notably 1916 and 1919, respectively, various and 
sundry other plans, into which members carrying insurance with the order might, 
by doing certain things, be transferred, and thus avoid being liable under the amend- 
ed section 318-b. It further appears that the plaintiff in error contends that the 
defendant in error could not have escaped being liable under this section, for the 
alleged reason that while he was re-rated at entry age on December 28, 1904, and 
had waived disability benefits, to which he had been entitled up to that time, by 
virtue of his alleged contract with the order, yet he could not have transferred to 
some other plan in as much as there was only one plan in operation at the time 
the defendant in error claimed he had transferred to some other plan. 

The Court of Civil Appeals, in the case of Cross v. The Maccabees, supra, as 
well as the Court of Civil Appeals in this case, did not agree with this contention 
of the plaintiff in error, but each held that, under the facts of each case, the sus- 
pended member had transferred to some other plan, and therefore was not liable 
. per, the sums demanded, according to the table of rates, on or about October 

In the Cross Case the facts showed that Cross received his certificate of mem- 
bership, based upon his previous application, on March 23, 1893; that on December 
28, 1904, there was attached to his original certificate, which was returned to him, 
a rider as follows: 

“Knights of the Maccabees of the World. 
Application for Change from Term 
Plan to Whole Life Term. 
“To the Supreme Record Keeper, Port Huron, Mich.: 

“Sir Knight: I am a member of — Tent No. 9 located at ——— State or 
Province of Texas, and in accordance with the rights granted in the following 
sections of the Laws of The Knights of the Maccabees of the World: 

“See. Monthly Rates for Whole Life Protection—The monthly rate to be 
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paid by each life benefit member of the Association to provide protection for his 
whole life shall be as follows: 
“*‘Amount of Certificate 
Age $250 $500 $1,000 $2,000 $3,004 
18 25 45 i 1.70 2.5 
(Then follows the schedule for ages from 19 to 50, and for age 35 the following 
is given) 
35 i) a 1.45 2.90 4.35 & .25 


‘Sec. 330. Change to Whole Life Rate at Age of Entry.—Any present life 
benefit member of the Association who was under fifty-one years of age at the 
time of his admission and who shall so elect, may receive whole life protection by 
paying the rate provided in Section 329 for his age at entry to the Association, 
if he shall file such election in writing with the Record Keeper of his Tent on or 
before the first day of January, 1905; provided, however, that such election by 
him and the adoption of the whole life rate at age of entry shall be a waiver of 
any claim for total and permanent disability benefits.’ 

“TL hereby elect in writing to receive whole life protection by paying the rate 
provided in Sec. 329 for my age at entry to the Association, which was 35 years, 
and which, in accordance with the above table, will make my Monthly Rate $4.35, 
and I hereby expressly waive all claim to Total and Permanent Disability Benefits. 

‘I Hereby Surrender My Present Certificate, That a New One May Be 
Issued Under the Whole Life Plan. 

“Dated this 28th day of Dec., 1904. 

“TSigned] James B. Moore, Witness. 

“TSigned] S. P. Cross.” 

There was also attached to the original certificate a second paper, as follows: 

“Cameron, Texas, March 17 5-1905. 
“S. P. Cross Esq.,. City 

‘Dear S'r: Enclosed find your Benefit Cert # 399 K. O. T. M. You will notice 
on the attached slip that your rate has been changed from $1.95 to $4.35 from the 
first of January, making you $4.20 in arrears with me. 

“Yours truly 
“{Signed] James B. Moore, R. K.” 
t appears that, after the change was made from the original to the amended 
certificate, Cross paid $4.60 per month in all, whereas before that time he had 
paid $1.95 per month. It further appears that Cross, before the change, was en- 
titled to receive certain sick benefits, under certain conditions, and, after the 

( 's made, he was not entitled to receive these benefits. 

In this case the defendant in error, Marshall, occupied the same relation to 
the plaintiff in error, as was occupied by Cross, as shown by the facts in his case, 
in that Marshall was first issued a certificate dated December 21, 1892, the rate 
of assessment being ninety cents, and the amount of the certificate being $1,000. 
Afterwards this amount was increased to $2,000 and the rate of assessment was 
correspondingly increased. On the 4th day of November, 1912, the original benefi- 
ciary having died, a new certificate was issued in favor of new beneficiaries. On 
the 5th day of December, 1904. Marshall filed with the association an application 
for “change from term plan to whole life plan.” This application was addressed 
to the Supreme Record Keeper and stated in substance that he was a member of 
Cameron Tent No. 9 and, “in accordance with the rights granted in the following 
sections of the laws of the Knights of the Maccabees of the World, naming sec- 
tions 329 and 330, he elected in writing “to receive whole life protection by paying 
the rate provided in Section 329 for my age at entry to the Association, which was 
45-and 49 years, and which, in accordance with the above table, will make m) 
monthly rate $4.80, and I hereby expressly waive all claims to total and permanent 
disab‘l'ty benefits. I hereby surrender my present certificate that a new one may 
be issued, under the whole life plan.” This was dated the 5th day of December, 
1904, and was signed by G. E. Marshall. Section 329, designated “Monthly Rates 
for Whole Life Protection,” is as follows: “The monthly rate to be paid by each 
life benefit member of the association to provide protection for his whole life 
shall be as follows:” (Then follows a table of rates, from which it appears that 
since Marshall was 47 years. old at the time of his becoming a member his monthly 
rate was $4.80.) 


1 
i 
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The testimony shows without contradiction that Marshall paid this rate regu- 
larly up to within thirty days of the date he was suspended, because of his fail- 
ure and refusal to pay a rate of $31 per month, on November 1, 1923, which new 
rate became effective October 1, 1923. The defendant in error also showed, by 
admissions from the Supreme Record Keeper of the Maccabees, the following: 
“In 1904 the Supreme Review adopted two plans for new business. one a term 
plan to age 55 and the other a whole life plan. Protection under the term plan 
expired at the age of 55 unless the member thereafter paid $3.00 per month per 
$1,000. The whole life plan did not expire at the age of 55, but continued on.” 

The record shows that the testimony in this case is substantially the same 
upon the question at issue as it was in the Cross Case. In other words, the facts 
that bear upon the issue as to the true construction of section 318-b are identical. 
The Supreme Court refused a writ of error in the Cross Case, the opinion of 
which is to the effect that Cross had transferred to some other plan of insurance, 
and that, under section 318-b, he was not within the class who were liable to 
pay the sums of money monthly, according to the table of rates appended to the 
amended section above quoted. 

As we construe the various contentions of the plaintiff in error, its theory, 
upon which it based its right to successfully defend this suit; is that the defendant 
in error, after having become a member of the organization. under the plan in 
operation at the time he did become a member, had not transferred to some other 
plan, and therefore he was liable to pay the rates prescribed by the amended 
section 318-b. Upon the contrary, it is the theory of the defendant in error that 
his first membership in the organization was under the “term” plan, which. under 
ot by-laws of the organization, was chargeable with the monthlv rate of $2.30 
and that afterwards he transferred to the “whole life” plan, which required him 
to pay an increased monthly assessment amounting to $4.80. 

In support of the contention of the defendant in error the record shows that 
the plaintiff in error attached to the original policy a rider headed: “The Knights 
of the Maccabees of the World. Application for change from term plan to whole 
life plan.” The defendant in error also introduced: section 330 of the by-laws, 
which heading is as follows: “Change to Whole Life Rate at Age of Entry.” The 
record further shows, without dispute, that the defendant in error began to pav 
$480 per assessment in December, 1904, and paid that rate until he was suspended 
for failure to nay the new rate effective October 1. 1923. The defendant in error 
also introduced a statement from the deposition of the Keeper of the Sunreme 
Records of the Maccabees as follows: “In 1904 the Supreme Review (the Legis- 
lative Branch of the plaintiff in error) adopted two plans for new business, one 
a term plan to age 55, and the other a whole life plan. Protection under the term 
plan expired at age 55. unless the member thereafter paid $3.00 per month per 
$1.000.00. The whole life plan did not expire at age 55, but continued on.” The 
defendant in error also introduced in evidence section 409 of the laws of 1904 
as follows: “Section 409. The disability benefits to whom paid. Total and per- 
manent disability benefits will be paid only to present members of the association 
who do not elect to transfer to the level rate for whole life protection provided 
in Section 329, thereby waiving all rights to such benefits.” Speaking of the 
change made in his policy in December, 1904. the defendant in error testified: “TI 
did not agree to ch anve my policy any more.” The defendant in error also intro- 
duced in oxiieade sections 410 and 411 in force at the time he changed his policy 
from the term plan to the whole life plan, said sections being as follows: 

Section 410: “Continued Payment of Monthly Rates During Disability—The 
monthly rates paid by all present members of the Association will provide death 
and total and permanent disability protection to the age of fifty-five years, at which 
time each such member must pay the monthly rate of three dollars for each one 
thousand dollars of life benefits carried, which three dollar rate will continue such 
death and total and permanent disability protection; provided, however, that all 
such members, whether paying a term rate to fifty-five or the three dollar rate 
atter such age, upon becoming totally and permanently disabled, must continue to 
pay the same monthly rates, fines, dues, and other chz arges which they would have 
been required to Pi ay had such disability not occurred.” 


Section 411. “Extent of Disability—A life benefit member of the Association, 
‘i 


as provided in Section 409, who shall become totally and permanently disabled, by 
other than his own illegal, reckless, or foolhardy act, from performing or directing 
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his usual labor or business, and from performing or directing any and all kinds 
of labor or business, whether such is his customary occupation or not, and who is 
in good standing in the Association at the time of such disability, may receive total 
and permanent disability benefits; provided, that such member shall continue to 
pav all monthly rates, additional assessments, dues, and fines which he would have 
heen required to pay if such disability had not occurred.” 

The testimony introduced by the plaintiff in error does not contradict the testi- 
mony introduced by the defendant in error, but on the contrary is to the same effect. 
One witness introduced by the plaintiff in error says: “The rider was attached to 
the certificate to indicate that the plaintiff had elected, under the provisions of sec- 
tions 329 and 330 of the amended laws of 1904, to pay the Whole Life Rate at Age 
of Entry. * * * This group of members were known as those who entered prior to 
October 1, 1904, and were re-rated about January 1, 1905, on the Whole Life Plan 
at their Entry Age. That group also claimed, under Sections 329 and 330 of the 
laws of 1904.” 

Section 336, also in evidence, is as follows: “Monthly Rates of Members who 
Attained 55 years of Age subsequent to January 1, 1905, who do not re-rate: 

“Monthly Rates of Members Who Attain Fifty-Five Years of Age Subsequent 
to January 1, 1905, Who Do Not Re-Rate:—Al\ present life benetit members of the 
Association who do not elect to re-rate at age of entry before January 1, 1905, as 
provided in Section 330, and who thereafter attain fifty-five years of age, shall from 
the first day of January or July immediately following the attainment of such age, 
pay three dollars per month for each one thousand dollars of life benefits carried.’ 

Of course, the plaintiff in error contends that at the time the defendant in error 
changed from the term plan to the whole life plan and released the association 
from liability to pay sick benefits, and obligated himself to pay an additional amount 
as monthly assessments, that this did not constitute a transfer from one plan to 
another, claiming that the association at that time never had any other plan to 
which the plaintiff in error would have transferred until the adoption by the Su- 
preme Review of the amended laws of 1922, but as the facts, without dispute, 
show that the plaintiff in error did have another plan, and that the defendant in 
error transferred to that plan, under section 318-b, the defendant in error was not 
liable for the increased rates prescribed by the table of rates appended to that 
section. 

Believing that the facts have been established, without dispute, and that they 
support the judgments which have been rendered, we recommend that the judg- 
ments of the Court of Civil Appeals and of the trial court be affirmed. 

Cureton, C. J. 

The judgments of the district court and Court of Civil Appeals are both af- 
firmed, as recommended by the Commission of Appeals. 
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FIRE 


CONCORDIA INS. CO. OF MILWAUKEE v. SCHOOL DIST. NO. 98 OF 
PAYNE COUNTY, OKL., and three other cases. 
Nos. 162, 197-199. 


Circuit Court of Appeals, Tenth Circuit. April 18, 1930. 
Rehearing Denied May 14, 1930. 
40 Federal Reporter (2d) 379. 
4. INSURANCE. 

Insurers’ investigation of fire after being orally notified and offer of settlement 
held to constitute waiver of policy requirement regarding written proofs of loss 
(Comp. St. Okl. 1921, § 6767). 

Fire policies in standard form as required by Comp. St. Okl. 1921, 
§ 6767, contained various provisions regarding conditions affecting in- 
surers’ risk, contractual obligations, etc., which could not be waived ex- 
cept by indorsement on policy in writing. Immediately after fire insured 
notified insurers’ agents of fire and extent of damage, with request that 
they notify their respective companies. Several days thereafter insur- 
ers selected named persons to represent them in matter of investigating 
fire and making estimates of loss. After making a complete investiga- 
tion, various insurers, through their adjusters and agents, offered insured 

a settlement in full payment for all loss sustained, which insured de- 

clined to accept because inadequate. At no time did insurers make any 

objection that proof of loss had not been furnished as required by terms 

of policy nor make request therefor. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


5. INSURANCE. 
Insured suing on fire policies held entitled to interest from date agreed upon 
by parties when loss was payable (Comp. St. Okl. 1921, § 5977). 


(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeals from the District Court of the United States for the Western Dist- 
rict of Oklahoma. 


Four separate suits by School District No. 98 of Payne County, Okl., against 
the Concordia Insurance Company of Milwaukee, a corporation, against the 
Royal Insurance Company, Limited, a corporation, against the National Fire 
Insurance Company, a corporation, and against the Fire Association of ‘Phila- 
delphia, a corporation. Judgment for plaintiff in each case, and defendants ap- 
peal. 

Affirmed. 

F. A. Rittenhouse and Hal C. Thurman, both of Oklahoma City, Okl. (Frank 
Kk. Lee and John F. Webster, both of Oklahoma City, Okl., on the brief), for 
appellants. 


Frank G. Anderson, of Oklahoma City, Okl. (Chester H. Lowry, of Still- 
water, Okl., and R. M. Rainey, Streeter B. Flynn, and Rainey, Flynn, Green & 
Anderson, all of Oklahoma City, Okl., on the brief), for appellee. 

sefore Lewis, Phillips, and McDermott, Circuit Judges. 

Lewis, Circuit Judge. 

These appeals are from judgments on policies covering appellee’s three- 
story brick school building, furniture, and fixtures, and insuring the district 
against all loss or damage by fire. The policies were in the Oklahoma standard 
form. Comp. Okl. Stat. 1921, § 6767. The issues presented here are raised by 
demurrers to the amended complaints: (1) Whether the actions were instituted 
within the time limited by the policies, and (2) whether the requirement of the 
policies that insured should furnish written sworn proofs of loss waived and in- 
surers by their acts and conduct estopped to rely on that requirement. A third 
question, whether the court erred in allowing interest on the amounts recovered, 
is also presented. 

Suits were brought in the State court within twelve months next after the 
fire, and then removed by appellants to the Federal court. After removal 
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amended complaints were filed. It is contended by counsel for appellants that the 
amended complaints departed from the originals and stated new causes of action. 
and inasmuch as the amended complaints were not filed within the twelve 
months limited by the policies in which actions could be brought, the bar had 
fallen. 

[1-3] The only difference between the original and amended complaints is, 
the former alleged full compliance by appellee with all conditions and require- 
ments of the policies to be kept and performed by it; whereas the latter alleged 
compliance by appellee with all conditions except the requirement it should 
furnish within sixty days after the fire sworn proof of loss; but as to that, it 
was alleged the insurers by their acts and conduct, specified in detail, had 
waived that requirement and estopped themselves. The acts and conduct on 
which the pleas of waiver and estoppel were based, had occurred prior to the 
time the actions were instituted in the State court; and of course appellants 
knew at all times that written and sworn proof of loss had not been furnished 
to them. It may be conceded, as we do (American Mills. Co. v. Hoffman, 275 
F. 285), that, if the amendments had abandoned the original causes of action 
on the policies and had set up entirely different and new causes of action, 
the point would be well taken—more than twelve months having expired after 
the fire before the amendments were filed. But how can that contention be 
maintained when it clearly appears that the same wrong is made the subject 
of litigation in both original and amended complaints? In both originals 
and amendments plaintiff alleged the property insured was wholly destroyed by 
fire on January 2, 1926, that the policies issued by defendants insuring against 
loss or damage by fire were then in force and effect, that defendants had failed 
and refused to pay to plaintiff the loss sustained, and judgments were asked 
for the amounts named in the policies. The same relief was asked for the same 
breaches of the same contracts. A cause of action is the subject matter of 
controversy, the wrong of which a plaintiff complains and for which he asks 
relief. The Federal statute directing that amendments of pleadings be allowed 
(U. S. Code, Tit. 28, § 777 [28 USCA § 777]) is remedial in character and has 
at all times been liberally construed. The extent to which the courts have 
gone in this respect is illustrated in McDonald v. State of Nebraska (C. C. A.) 
101 F. 171, and Mims vy. Reid (C. C. A.) 275 F. 177. Moreover, it may be doubted 
whether good pleading requires a plaintiff to negative the performance of con- 
ditions subsequent to the loss to entitle him to recover. The supreme court 
of Oklahoma has held that it is necessary, Palatine Ins. Co. v. Lynn, 42 Okl. 
486, 141 P. 1167; North British & Mercantile Ins. Co. v. Lucky Strike Oil & 
Gas Co., 70 Okl. 146, 173 P. 845, 22 A. L. R. 398; while the supreme court of 
New Mexico has held that such conditions go to defeat the liability of the 
insurer, are matters of defense and have no place in the declaration. Robin- 
son vy. Palatine Ins. Co., 11 N. M. 162, 66 P. 535. Again, appellants by their 
motions to make more definite and certain induced appellee to set up the pleas 
of waiver and estoppel. They moved that the plaintiff be required to state 
whether or not it furnished the defendants proofs of loss in the manner and 
form required by the policies. And then in their answers they plead those parts 
of the policies relating to furnishing the proofs of loss and alleged that those 
requirements had never been waived by appellants. Plaintiff’s replies reiterated 
the waivers. The contention seems to be entirely without merit. 

The next question goes to the sufficiency of appellee’s pleas of waiver and 
estoppel. Those pleas are challenged as to both law and fact. As to the first it is 
said, oral waivers of proof of loss are conclusively precluded by the terms of 
the contracts; and as to the second, the pleas are bad in point of fact. As to the 
first, certain conditions of the policies are relied on. Those conditions and their 
requirements are these: If a fire occurred the insured was to give immediate notice 
of any loss thereby in writing to the company, and within sixty days after the fire 
render a statement to the company signed and sworn to by the insured stating his 
knowledge and belief as to the time and origin of the fire, the interest of insured and 
all others in the property, the cash value of each item and the amount of loss 
thereon, all encumbrances thereon, all other insurance, a copy of all descriptions and 
schedules in all policies, any changes in the title, use, occupation, location, posses- 
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sion or exposure of the property since the issuing of the policy, and by whom and 
for what purpose the building and its several parts were occupied at the time of 
the fire. That the company should not be held to have waived any provision or 
condition of the’ policy by any requirement, act or proceeding on its part relating 
to the appraisal or any examination provided for; and the loss shall not become 
payable until sixty days after the notice, ascertainment, estimate and satisfactory 
proof of the loss herein réquired have been received by the company, including an 
award by appraisers when appraisal has been required. No suit or action on the 
policy for the recovery of any claim shall be sustainable in any court until after 
full compliance by the insured with all the foregoing requirements, nor unless com- 
menced within twelve months after the fire. In any matter relating to this insurance 
no person unless duly authorized in writing shall be deemed the agent of insurer. 
No officer, agent or other representative of the insurer shall have power to waive 
any provision or condition of the policy except such as by the terms of the policy 
may be the subject of agreement endorsed thereon or added thereto, and as to such 
provisions and conditions no officer, agent or representative shall have such power 
or be deemed or held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached thereto, nor shall any privilege 
or permission affecting the insurance under the policy exist or be claimed by the 
insured unless so written or attached. 

The last noted provisions are aptly referable to certain contractual obligations 
assumed by the insurers in the policies. For instance, the policy granted permission 
to make certain alterations, improvements and repairs and prohibited the making 
of other and more substantial work upon the building unless permission to do 
so is specifically covered by endorsement attached to the policy; no gasoline in 
excess of a certain amount could be kept or used on the premises unless permitted 
hy endorsement on the policy. The building could not be abandoned for school 
purposes for an indefinite period without written permission endorsed on the policy. 
Permission was granted to use artificial or natural gas for fuel or light only when 
supslied through Public Service gas pipes. These all appear to be conditions affect- 
iug the insurer’s risk, contractual obligations, and could not be waived except in 
the manner required, that is, by endorsement in writing. 

We pass now to a summary of the challenged pleas. The amended complaints 
alleged that on January 2, 1926, and within two or three hours after the fire had 
destroyed the building and furniture and fixtures therein, the plaintiff notified a- 
pellants’ agents of the fire and the extent-of the damage and destruction, with the 
— st that they notify their companies. That within two or three days thereafter 
the annellants selected named persons to represent them and authorized such persons 
to investigate the fire and make estimates as to the value of the property destroyed 
and settle for the loss; that these adjusters for the insurers visited the scene of 
the fire and made examinations as to the value of the property destroved and the 
circumstances surrounding the fire, and had plaintiff furnish them with the items 
of the property destroyed, the plans and specifications of the building, which plain- 
tiff furnished, and requested plaintiff to furnish assistance to a building contractor 
selected and appointed by the insurers and their adjusters, who was to make esti- 
mates of the value of the property destroyed and collect information as to its 
condition at the time of the loss; that thereafter on the 27th day of February, 
1926, which was the 56th day after the fire, the said adjusters and the members of 
plaintiff's hoard of trustees held a meeting at the scene of the fire; that said building 
contractor was at said meeting; that said meeting was held for the purpose of dis- 
cussing the settlement and adjustment of the loss sustained by plaintiff; that there- 
upon all of the insurers, acting through their said adjusters and agents, stated to 
plaintiff's board that they had made full and complete investigation as to the fire 
and the market value of the building and furniture and fixtures therein destroyed 
by said fire and had obtained all and the correct information thereon, that there 
\was no question as to the loss upon the furniture and fixtures in the sum of $3,400.00 
and that appellants were then and there ready to pay plaintiff that sum for its loss 
on the furniture and fixtures; that said insurers, through their adjusters and agents, 
at the same time stated that said building was overvalued and could be replaced 
for the sum of approximately $53,000, and then offered the sum of approximately 
$5 56,000 as full payment for all of the loss to both said buildings and furniture and 
fixtures destroyed; that plaintiff declined to accept said amount and requested the 
insurance companies, through their adjusters, to replace said building, this however 
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the insurers refused to do; that plaintiff’s board at said meeting contended that the 
value of the building was $75,000; that the value of the building and its replace- 
ment cost were the only matters discussed as to which there was any disagreement; 
no objection was made at any time that proofs of loss had not been furnished by 
the plaintiff and there was no request for the same; that the insurers at said meeting, 
by their conduct in offering to pay the full amount of insurance upon the furniture 
and fixtures and in offering to pay the sum of $53,000 for the loss of the building, 
led the plaintiff to believe that the only matter in dispute was the market and re- 
placement value of the building, the appellants contending on the one hand that 
the market and replacement value was the sum of $53,000 and the plaintiff contend- 
ing that the value was $75,000, and that by reason of the facts stated appellants 
waived the furnishing of proofs of loss in strict accordance with the provisions of 
the policies and are estopped to set up and claim such failure to furnish proofs: 
that appellants, through the examinations and efforts of their adjusters and the 
assistance of plaintiff's board rendered at the request of the adjusters obtained all 
the information which could have been obtained and proof of loss been furnished 
in strict conformity to the policies and the said adjusters led the plaintiff to believe 
that they had all the information desired with reference to said loss. 


[4] After giving due consideration to all requirements of the policies to which 
we have made reference in above summary of their contents, we think the weight 
of authority is opposed to the contention that waivers of proof of loss in these 
cases could be made only in writing endorsed upon or attached to the policies. 
They could not be furnished until after the loss had occurred and liability of the 
insurers if any had accrued. The requirement was a condition subsequent and 
only provided means, if accepted as to verity, by which insurers’ liability and its 
extent could be ascertained. But insurers were not bound to accept them, they 
could make their own investigation of the facts called for in the proof and stand 
on their conclusions so reached, in disregard of proof furnished. The policies pro- 
vided that the loss should not become payable until sixty days after satisfactory 
proof of loss had been received by the insurer. Had the insurers stood by for the 
sixty days after the fire, during which time the insured might make proof of loss 
and no proof had been forthcoming, the insured would have been without right of 
recovery; or had proof been furnished within that time, the insurers, if not satisfied 
with the proof furnished, still had sixty days within which they could make their 
own investigation as to their liability and the extent thereof, before the loss became 
payable. That afforded them ample protection. They chose to ignore both alter- 
natives. They sent their agents and adjusters to the scene of the fire within a few 
days after it occurred to make investigations and settlement with the insured. They 
called on the insured for assistance in making their investigaions. That assistance 
was given. Its thoroughness cannot be doubted. All material facts must have 
been discovered. At least the pleas were broad enough to admit proof they were 
discovered; and they were full enough to satisfy insurers in making a substantial 
offer of settlement on the 56th day after the fire—$8,400 less than the judgments re- 
covered. Under a policy with like conditions, in substance, to those here relied on, 
the Circuit Court of Appeals for the Ninth Circuit said, in Twin City Fire Ins. 
Co. vy. Stockmen’s National Bank, 261 F. 470, 476: 

“Clauses in insurance policies, prohibiting waiver unless the same is indorsed 
thereon, refer only to the provisions which enter into the contract of insurance, and 
they do not affect conditions which are to be performed after loss, such as furnish- 
ing proofs of loss and giving notice. These may be waived, either by expressed 
words or by conduct inconsistent with an intention to enforce a strict compliance 
with the conditions, and which conduct is calculated to lead the insured to believe 
that the insurer does not intend to require such compliance. Insurance Co. v. 
Norton, 96 U. S. 234, 24 L. Ed. 689: Burlington Ins. Co. v. Lowery, 61 Ark. 108, 
32 S. W. 383, 54 Am. St. Rep. 196; Wheaton v. Insurance Co., 76 Cal. 415, 18 P. 
758, 9 Am. St. Rep. 216; Rokes vy. Amazon Ins. Co., 51 Md. 512, 34 Am. Rep. 323; 
Kenton Ins. Co. v. Wigginton, 89 Ky. 330, 12 S. W. 668, 7 L. R. A. 81; McCollough 
v. Home Ins. Co., 155 Cal. 659, 102 P. 184, 18 Ann. Cas. 862. And an adjuster 
sent to adjust a loss presumably has authority to waive proof of loss. Slater v. 
Capital Ins. Co., 89 Iowa, 628, 57 N. W. 422, 23 L. R. A. 181; Popa v. Northern Ins. 
Co., 192 Mich. 237, 158 N. W. 945; Milwaukee Mechanics’ Institute v. Fuquay, 120 
Ark. 330, 179 S. W. 497: Lusk v. American Cent. Ins. Co., 80 W. Va. 39, 91 S. E. 
1078; Wholley v. Western Assurance Co., 174 Mass. 263, 54 N. E. 548, 75 Am. St. 
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Rep. 314; Teasdale v. Insurance Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 
1916A, 591.” 

This ruling was adhered to by that court in Alliance Ins. Co. v. Enders, 293 
F. 485. The Circuit Court of Appeals for the Sixth Circuit is in accord with the 
—— In Continental Ins. Co. v. Fortner, 25 F.(2d) 398, 402, it said on the 
subject: 

“It is the prevailing rule that a clause in a policy of insurance prohibiting any 
waiver unless indorsed thereon refers only to those provisions of the policy which 
enter into and form part of the contract of insurance, and which may properly be 
designated as conditions; it has no reference to those stipulations which are to be 
performed after a loss has occurred, such as giving notice and furnishing pre- 
liminary proofs.” 

This was followed by that court in Firemen’s Ins. Co. v. Brooks, 32 F.(2d) 451. 
The Fifth Circuit, in Home Ins. Co. v. Hightower, 22 F.(2d) 882, 62 A. L. R. 620, 
cited with approval the opinion of the Ninth Circuit in Twin City Fire Ins. v. Stock- 
men’s Nat. Bank of Ft. Benton, ae 261 F. 470, supra. The Supreme Court, in 
Royal Ins. Co. v. Martin, 192 U. 149, 162, 24 S. Ct. 247, 48 L. Ed. 385, held that 
proofs of loss were waived oho the insured denied its liability or refused to pay 
in any event. The great weight of authority in the State courts, including those in 
this circuit, is against appellants. See 26 C. J. pp. 405, 406. Appellants rely on 
Scottish Union & National Ins. Co. v. Encampment Smelting Co., 166 F. 231, in 
the Eighth Circuit. The opinion in that case fully supports their contention, but 
the case seems to stand alone, and its soundness has been seriously doubted in later 
decisions of that court, to-wit: New York Underwriters’ Fire Ins. Co. v. Malham 
& Co., 25 F.(2d) 415, and Hartford Fire Ins. Co. v. Empire Coal Mining Co., 30 
F.(2d) 794, 802. 

[5] Judgments were not rendered until January 18, 1929, three years after the 
fire, and they contain in addition to the sums fixed as damages, interest at the rate 
of six per cent. per annum from May 2, 1926. The policies allowed sixty days 
after the fire for proofs of loss, and then sixty days more after receipt of the proofs 
before the loss became payable. By the contracts the latest due date would be May 
2nd, 120 days after the fire. The Oklahoma statutes (section 5977, Comp. Okl. 
Stat. 1921) provides: 

“The detriment caused by the breach of an obligation to pay monéy only is 
deemed to be the amount due by the terms of the obligation, with interest thereon.” 

In Morley v. Lake Shore Ry. Co., 146 U. S. 162, at page 168, 13 S. Ct. 54, 56, 
36 L. Ed. 925, this is said: 

“If the state declares that, in case of the breach of a contract, interest shall ac- 
crue, such interest is in the nature of damages, and, as between the parties to the 
contract, such interest will continue to run until payment, or until the owner of 
the cause of action elects to merge it into judgment.” 

In Miller v. Robertson, 266 U. S. 243, 257, 258, 45 S. Ct. 73, 78, 69 L. Ed. 265, 
we find this: 


“Compensation is a fundamental principle of damages whether the action is in 
contract or in tort. Wicker v. Hoppock, 6 Wall. 94, 99, 18 L. Ed. 752. One who 
fails to perform his contract is justly bound to make good all damages that accrue 
naturally from the breach; and the other party is entitled to be put in as good a 
position pecuniarily as he would have been by performance of the contract. Curtis 
v. Innerarity, 6 How. 146, 154, 12 L. Ed. 380. One who has had the use of money 
owing to another justly may be required to pay interest from the time the payment 
should have been made. Both in law and in equity, interest is allowed on money 
due. Spalding v. Mason, 161 U. S. 375, 396, 16 S. Ct. 592, 40 L. Ed. 738. Generally, 
interest is not allowed upon unliquidated damages. Mowry v. Whitney, 14 Wall. 
620, 653, 20 L. Ed. 860. But when necessary in order to arrive at fair compensation, 
the court in the exercise of a sound discretion may include interest or its equivalent 
as an element of damages.” 


To the last proposition stated citation is made to Bernhard v. Rochester Ger- 
man Ins. Co., 79 Conn. 388, 65 A. 134, 8 Ann. Cas. 298, and other cases. In the 
Connecticut case there was the same controversy over the question of waiver of 
proof of loss as here. There was also an unsuccessful effort to arbitrate and 
finally the insured sued. The court, in addition to damages found, allowed interest 
thereon from the preceding date of the defendant’s repudiation of liability. This 


was affirmed as constituting an element of the recoverable damages. The parties 
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having agreed on the date when the loss suffered was payable, we see no reason 
why the insured should not have interest from that date. 
The judgments are affirmed. 















GENERAL INS. CO. OF AMERICA vy. ALLEN. No. 5982. 
Circuit Court of Appeals, Ninth Circuit. April 28, 1930. 
40 Federal Reporter (2d) 384. 
1. INSURANCE. 


Authority of owner to procure and maintain insurance for mortgagee’s benefit 
as mortgagee’s agent did not extend to canceling policy thus procured. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

2. INSURANCE. 

Cancellation of fire policy by owner of property held not binding on mortgagee 
where without mortgagee’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

3. INSURANCE. 

Insurer could not avoid liability to mortgagee on fire policy on ground. of 
nonpayment of premium, where no notice of nonpayment or cancellation was given 
mortgagee. 

The policy had attached to it the standard form known as “mortgage 
clause with full contribution,” and it was provided that the interest of the 
mortgagee should not be invalidated by any act or negligence of mortgagors 
or owners of the premises, and that mortgagee should on demand pay the 
premiums and that in event of cancellation by the insurer the policy should 
continue in force for the benefit of the mortgagee for ten days after notice 
to mortgagee of cancellation. The insurance was for the term of five years, 
premiums payable annually. The mortgagee having no notice of nonpayment 


or cancellation was justified in believing that the policy was in full force 
and effect. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
4. INSURANCE. 

Policy covering five-year term subject to forfeiture for nonpayment of annual 
premiums remains in force until forfeited in accordance with its terms. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from the District Court of the United States for the Southern Division 
of the District of Idaho; Charles C. Cavanah, Judge. 

Action by Rose M. Allen against the General Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James R. Bothwell and W. Orr Chapman, both of Twin Falls, Idaho, and 
nae S. Pierce, of Seattle, Wash., for appellant. 
D. Gillis, of Boise, Idaho, and John W. Graham, of Twin Falls, Idaho, for 






























sain 


Before Dietrich and Wilbur, Circuit Judges, and Kerrigan, District Judge. 
KERRIGAN, District Judge. 


The General Insurance Company of America appeals from a judgment against 
it in the sum of $10,193.44 in favor of Rose M. Allen in her action upon a fire 
insurance policy. The owners of the insured property, C. L. and R. A. Reynolds, 
were indebted to Mrs. Allen in the sum of $12,647, secured by mortgage upon a 
building in Filer, Idaho. The Reynolds insured this building for the sum of $10,000, 
the policy having attached to it the standard form known as “mortgage clause 
with full contribution,” wherein it was provided that the interest of the mortgagee 
in the insurance should not be invalidated by any act or negligence of the mortgagor: 
or owners of the premises, that the mortgagee should on demand pay any premium 
due under the policy which the mortgagors neglected to pay, and that in the event of 
cancellation of the policy by the insurance company the policy should continue in 
force for the benefit of the mortgagee for ten days after notice to the mortgagee 
of such cancellation. The insurance was for+the term of five years from September 
20, 1924, premiums being payable annually; the provision of the policy in this 
regard being: “In consideration of the stipulations herein named and of One Hun- 
dred Thirty and 40/100 Dollars First Annual Premium, and hy the payment of the 
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then current annual premium to this Company, at or before 12 o’clock noon, on or 
before the 20th day of September in every year, renewing from year to year within 
said term, does insure C. L. and R. A. Reynolds for the term of five years from the 
20th day of September, 1924, at noon, to the 20th day of September, 1929, at noon, 
against all direct loss or damage by ‘fire except as hereunder provided.” 

The Reynolds paid two annual premiums, but no more. The building was 
destroyed by fire August 29, 1928. It is conceded that the loss exceeded the face 
value of the policy and that Mrs. Allen’s interest as mortgagee also exceeded that 
amount. 

{1, 2] The insurance company defended upon the ground that the policy became 
null and void as of 12 o’clock noon of September 20, 1926, and from that time 
ceased to be in force for the reason that the mortgagors and owners, the Reynolds, 
acting for themselves and for Mrs. Allen, failed to pay the then current annual 
premium, and about October 4, 1926, the Reynolds informed the agent of the insur- 
ance company that they had replaced the insurance by a policy procured from an- 
other company, and at that time, while acting for themselves and for Mrs. Allen, 
delivered and surrendered the policy to the defendant insurance company. Judg- 
ment was entered for the plaintiff upon the issue thus raised. 

The record amply supports this judgment. It appears that the Reynolds and 
Mrs. Allen had an agreement whereby the former were to keep the premises insured 
for the benefit of the latter. In procuring and maintaining this insurance the 
Reynolds acted as agents for Mrs. Allen, but their authority did not extend, merely 
on that account, so far as to permit them to cancel the policy thus procured. Mrs. 
Allen did not in fact know of the cancellation of the policy until after the loss 
occurred. She had not expressly authorized it. It can serve no purpose here to 


review in detail the evidence upon which the insurance company sought to charge 
Mrs. Allen with having authorized the cancellation or with having placed the 
Keynolds in such a position of ostensible agency as to preclude her from claiming 
that the cancellation was unauthorized; it is sufficient to say that the conclusion 
of the trial judge that the cancellation of the policy was not effective as to Mrs. 
Allen’s interest on account of the agents’ lack of authority is supported by the 


record. City of New York Insurance Co. v. Jordan (C. C. A.) 28 F. 420. 

When the policy in suit was issued, the insurance company agreed, by attaching 
the mortgage clause, to deal with Mrs. Allen as mortgagee in the manner provided 
in that clause before the policy could be canceled or forfeited. When the Reynolds 
failed to pay the third year’s premium and requested cancellation of the policy, 
the insurance company was not relieved of its obligation to perform its agreement 
for the benefit of the mortgagee. Accordingly, the purported cancellation, not au- 
thorized, was not effective as to Mrs. Allen’s interest until notice was given to her 
as mortgagee by the insurance company. 

[3, 4] It is urged, however, on behalf of the insurance company, that this ques- 
tion is virtually immaterial upon the ground that the policy, when issued and the 
first premium paid, constituted a contract of insurance for a one-year period, re- 
newable yearly upon payment of each premium as it fell due, and that, no premiums 
having been paid since the second year, the liability on the policy automatically 
ceased when the third premium became due and was not paid. Examination of the 
policy as a whole, and more particularly that portion of it quoted above which sets 
out the term within which the policy was to be in force, shows that the construction 
contended for is not consistent with the general tenor of the whole contract, which 
appears to be clearly intended to cover an entire five-year term, subject only to 
the right of the insurance company to declare a forfeiture in the event that any one 
of the annual premium payments was not made. McMaster v. New York Life 
Insurance Co. (C. C.) 78 F. 33. Such a policy remains in force until it is forfeited 
in accordance with its terms. So far as Mrs. Allen is concerned, there was no 
compliance with the express agreement of the insurance company as to its course 
of conduct in the event of nonpayment of premiums; no demand for payment of 
premium ; and no notice of forfeiture or cancellation. She was justified in believing 
_ did believe that the policy was in full force and effect. Thompson vy. Insurance 

, 104 U. S. 252, 26 L. Ed. 765. In view of its conduct in this regard, the insur- 
ea company cannot now urge nonpayment of premiums to evade liability. 

For the reasons above stated, the judgment appealed from is affirmed. 
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CLYMER v. WESTCHESTER FIRE INS. CO. No. 29350. 
Supreme Court of Kansas. June 7, 1930. 
288 Pacific Reporter 536. 
INSURANCE. 

Permitting plaintiff to amend petition to conform to proof held not error; 
“non-waiver agreement” relative to determining loss under policy without 
waiving conditions thereof related exclusively to ascertainment of percentage 
of loss; formal proof of loss under fire policy Aeld waived by settlement of amount 
of loss conditioned on surrender of policy (Rev. St. 1923, 60—759). 

Syllabus by the Court. 
On the record presented in an action on a hail insurance policy it is 
held: (1) That it was not error for the court to permit plaintiff to amend 

his petition to conform to the proof; (2) the trial court correctly con- 

strued the “non-waiver agreement” as relating to the ascertainment of 

the percentage of loss only; (3) that there was a settlement of the amount 

of loss conditioned on the surrender of the policy; and (4) that the fur- 

nishing of formal proof of loss was waived. 

(For other cases, see Insurance, Dec. Dig. §§ 397, 561.) 

Appeal from District Court, Grant County; G. L. Light, Judge. 

Action by W. C. Clymer against the Westchester Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

R. O. Trinkle, of Garden City, for appellant. 

G. W. Sawyer, of Liberal, for appellee. 

Harvey, J. 

This is an action on a hail insurance policy. The plaintiff recovered, and 
defendant has appealed. The principal point argued by appellant is the failure 
of plaintiff to furnish proof of loss. 

Plaintiff owned 200 acres of growing wheat, which he insured in the defendant 
company. against loss by hail. On June 19th the crop was damaged by hail. 
Plaintiff promptly sent notice of loss. On June 28th a duly authorized agent 
and adjuster of the defendant called at plaintiff's premises to adjust the loss. 
He and plaintiff signed an instrument called a “non-waiver agreement,” which 
recited, in substance, that the parties desired to determine, without delay, the 
percentage of loss; that it was mutually agreed that any action taken in ascertain- 
ing the percentage of loss should not waive any of the conditions of the policy or 
the application, nor invalidate any rights of either party; that it was agreed no 
representative of defendant had authority to waive or modify any of the conditions 
of the policy or application; and that the sole object and intent of the agreement 
was to provide for the determination of the percentage of loss and an investigation 
of the circumstances without regard to the liability of the insurance company, and 
to preserve the rights of the parties. After inspecting the fields, the adjuster 
thought the loss was 85 per cent. The parties finally agreed upon a 90 per cent. 
loss, conditioned on plaintiff surrendering his policy to defendant. This was done, 
and the adjuster calculated the amount of money due plaintiff to be $1,440. Plaintiff 
thought he signed some other paper at the time, but the court construed the 
evidence as being insufficient to sustain a finding to that effect. On August 
llth defendant sent written instructions and a questionnaire to plaintiff in which 
it made formal demands, under certain paragraphs of the policy, that certain 
information be furnished within five days of the receipt of the notice, and re- 
questing plaintiff to be guided by the policy stipulation. Defendant knew plain- 
tiff then had no policy to which he could refer; it having been taken up on 
June 28th. Plaintiff promptly answered the questionnaire. No further request 
for information was made by the defendant. 

Plaintiff in his petition alleged, among other things, that he had furnished 
proof of loss. Plaintiff apparently thought defendant had the proof of loss 
and that the same would be furnished at the trial with other papers which 
had been demonded. At the trial defendant’s counsel stated he could not pro- 
duce the proof of loss, for the reason that none had been given. At the close 
of the evidence, plaintiff, with leave of court, amended his petition to conform 
to the evidence by setting out the facts with respect to the taking up of the 
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policy, determining the amount of the loss, answering the questionnaire, and 
other matters previously stated. 

The trial court held that the nonwaiver agreement signed by plaintiff and 
the adjuster went only to the question of determining the percentage of loss; 
that in fact the agent and adjuster of defendant did more than that by agree- 
ing on the actual amount of the loss on condition that the policy should be 
surrendered, which was done, and that the defendant, by the examination and 
agreement of its adjuster, and by the information contained in the questionnaire 
which it sent out, had received all the information which would have been con- 
tained in a formal proof of loss. 

We see no objection to this holding. It was within the discretion of the 
trial court to permit plaintiff to amend his petition. R. S. 60—759; Wait v. 
McKibben, 92 Kan. 394, 140 P. 860. The court correctly construed the non- 
waiver agreement as pertaining to the ascertainment of the percentage of loss 
only. The agent and adjuster of defendant did more than that. As to what 
he did in excess of determining the percentage of loss, the nonwaiver agree- 
ment was noneffective. The evidence discloses that he thought it would be 
to the advantage of his company not to have a policy outstanding on which 
there might be a 10 to 15 per cent. loss by another hailstorm, so he proposed 
to plaintiff to allow a 90 per cent. loss if plaintiff would surrender his policy. 
Plaintiff agreed to that, and did surrender his policy. The amount due plain- 
tiff on that basis was computed. This was a settlement of the loss and a can- 
cellation of the policy. There was no further need of proof of loss. Appeliant 
argues that there is no evidence that the insurance company agreed to this 
arrangement, but it seems quite clear that, when the company received the 
report of its agent and adjuster, it made no objection to this arrangement, and 
it did retain the policy and stamped or wrote on the nonwaiver agreement the 
words “policy cancelled.” There is no contention now that the formal proof 
of loss would have given defendant any information in addition to that which 
it had received. There is therefore no merit in the contention that the formal 
proof of loss was not furnished. 

The judgment of the court below is affirmed. 


BUNDY v. NATIONAL FIRE INS. CO. 
No. 29231. 
Supreme Court of Kansas. June 7, 1930. 
288 Pacific Reporter 738. 
1. INSURANCE. 
Inventory made by former owner and verified and adopted by insured 
purchaser constituted substantial compliance with fire policy. 


Syllabus by the Court. 

Where, for the purpose of effecting a sale of a stock of drugs to the 
insured, the former owner thereof made a complete inventory of the 
stock setting out in detail all the articles in the store by description as 
to kind, the number of each kind, and price thereof, and the purchaser, 
thoroughly familiar with such goods and their prices, checked over this 
list with the goods on the shelves and in the store, spending consider- 
able time comparing the schedule thus furnished with the goods found 
in the store, and in that way verifying the inventory to his complete 
satisfaction and adopting it as his own inventory, admitting however 
that he did not actually verify it as to every article in the store, such 
inventory, although made by the former owner and as a basis for a sale, 
when accepted and adopted by the purchaser, is exactly the kind of 
an inventory that would be expected to be made by the insured after 
purchase and such an inventory as to constitute a substantial compliance 
in this particular with the requirements of the iron-safe clause in a fire 
insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


2. EVIDENCE. , 
Passbook in which bank entered deposits representing proceeds of sales 
was admissible under fire policy requiring keeping of books; or inadvertent loss 
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of passbook showing deposits made from proceeds of sales, secondary evidence 
was competent in action on fire policy covering merchandise. 
Syllabus by the Court. 

The passbook in which the cashier of a bank entered the deposits 
made for the owner by the manager of a stock of merchandise as the 
proceeds of the sales was a book which could be properly introduced in 
evidence as part of the requirement of keeping books under the iron- 
safe clause of a fire insurance policy, and, when such passbook was 
shown to have been lost not by fire but by inadvertance, secondary evi- 


dence from the bank records was admissible to show the contents of the 
passbook. 


(For other cases, see Evidence, Dec. Dig. §§ 178[11], 354[6].) 
3. INSURANCE. 

Original invoices showing purchases and bank records showing deposits 
from sales of merchandise substantially complied with fire policy requiring keep- 
ing set of books. 

Syllabus by the Court. 

The evidence examined with reference to the keeping of a set of 
books showing purchases and sales in the drug business, as required by 
the iron-safe clause of a fire insurance policy, and held that the books 
and documents so kept were in substantial compliance with the re- 
quirements, and from them the amount of the loss could be computed with 
substantial accuracy. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 

4. INSTRUCTIONS AND VERDICT. 
Syllabus by the Court. 
We find no error in the giving of the instructions, nor in sustaining 

the verdict as rendered by the jury. 

Appeal from District Court, Graham County; W. B. Ham, judge. 

Action by J. A. Bundy against the National Fire Insurance Company. 
ment for plaintiff, and defendant appeals. 

Affirmed. 


Robert Stone, James A. McClure, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, and W. L. Sayers, of Hill City, for appellant. 

T. M. Lillard, Bruce Hurd, and O. B. Edson, all of Topeka, and J. O. McVey, 
of Hill City, for appellee. 

HutfcuHison, J. 

This is an action upon a fire insurance policy covering a stock of drugs, 
store fixtures and some household furniture, in which judgment was rendered 
for plaintiff, and the insurance company appeals. 

The main question involved is that of compliance with the iron-safe clause 
contained in the policy, particularly with reference to the making of an in- 
ventory and the keeping of books showing a complete record of purchases and 
sales, and incidentally in connection therewith are the questions arising on 
the trial as to the admissibility of testimony, the ruling upon the demurrer, the 
giving of instructions, the sufficiency of the evidence and the excessive amount 
of verdict rendered. 

The loss was total. There was no iron safe kept in the place of business. 
None of the books and papers that were kept were destroyed by the fire. 

The iron-safe clause is as follows: 

“Inventory—Iron Safe Clause—(Requirement to keep books and inventory.) 
It is made a condition of this insurance: (1) That the assured under this policy 
shall take an inventory of the stock and other personal property hereby insured 
at least once every twelve months during the term of this policy, and unless such 
inventory has been taken within one year prior to the date of this policy, one 
shall be taken in detail within thirty (30) days thereafter; (2) That the as- 
sured shall keep a set of books showing a complete record of business trans- 
acted, including all purchases and sales both for cash and credit; (3) That the 
assured shall keep such books and inventory securely locked in a fireproof 
safe at night, and at all times when the store mentioned in the within policy 


Judg- 
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is not attwally open for business, or in some secure place not exposed to a fire 
which would destroy the building where such business is carried on; (4) That 
in case of loss the assured shall produce such books and last inventory.” 
he courts of Kansas have regularly recognized the reasonableness of this 
provision in fire insurance policies and have enforced the terms thereof, adopt- 
irg however the theory of a substantial rather than a literal or technical com- 
pliance therewith. Insurance Co. v. Knerr, 72 Kan. 385, 83 P. 611. 
Appellant concedes the requirement to be only a substantial compliance, but 
insists that the attempted compliance in this case is no compliance whatever. 
The policy was issued by appellant February 15, 1926, to Earl M. Minor, 
who was at that time operating a drug store in the small town of Bogue, Graham 
County, Kan., nine miles from Hill City. He also served lunches in his store. It was 
issued against loss by fire to a stock of merchandise to the extent of $1,000 (except 
as modified by the three-fourths value clause) to store and office furniture and fix- 
tures to the extent of $2,000, and to household goods and kitchen utensils to the ex- 
tent of $400. On September 13, 1926, Minor sold the insured property to J. A. Bun- 
dy, the plaintiff, a physician residing at Hill City, and the policy was assigned to 
him by the insurance company the same day. He took charge two days later and 
retained Mrs. Minor, mother of the vendor, to operate the store for him, which she 
did until the fire which occurred on January 29, 1927. She and her children lived 
in the back part of the store building until shortly before the fire. The serving 
of lunches was discontinued some little time before the fire. Much of the 
household and kitchen furniture in the store when plaintiff purchased it was 
sold to Mrs. Minor and removed. The claim of the plaintiff was $1,198.36 for 


merchandise, $1,167.75 for store fixtures and $82.50 for household goods and 
utensils. 


[1] The iron-safe clause requires that the insured shall take an inventory 
of the stock, and appellant urges that the pretended inventory offered in this 
case was not an inventory but an invoice, that it was not taken by the insured 
but by the vendor for the purpose of making a sale and transfer of the goods, 
and was not complete nor made at the required time. It was an itemized, de- 
tailed list of articles, merchandise, or stock in trade of a merchant with valua- 
tions. Joyce on Insurance, vol. 3, § 2063k. It consisted of nine pages of articles 
in detail as to kind and number of each with price set opposite each kind. It 
is true it was made up by Minor, the retiring druggist, for the purpose of effect- 
ing a sale to the plaintiff and given by Minor to the plaintiff, but that does not 
make it an invoice as distinguished from an inventory because it lacks the 
contingency of safe arrival at destination, no shipment being here contemplated. 
Joyce on Insurance, vol. 3, § 2063n. The contention that because it was in 
fact made by the vendor instead of the plaintiff, the insured might be serious 
if the record had not shown that the plaintiff had carefully gone over the list 
by comparing it with the articles found by him on the shelves and in the store, 
that he had spent considerable time in verifying it before accepting it. He dis- 
claimed an actual verification of each and every article contained in the list, 
but did make such detailed examination and verification to fully satisfy him- 
self that it was correct. He further showed he as a physician was familiar with 
prices, and knew those used in this list to be correct. After this examniation 
and comparison, he adopted this list and inventory as his inventory, and we 
know of no good reason why it should differ from one made for him by an 
assistant or subordinate. The evidence shows it was compiled between the Ist 
and 15th of September, and appellant complains of the discrepancies that must 
exist as to sales during that period or between its completion and the turning 
over of the stock to plaintiff. We have no showing that the sales during the 
invoicing period were not reflected into the inventory, as they usually are or 
should be. It was dated September 9 and naturally should show the stock as 
it existed that day rather than September 1 when the listing began. The four 
days intervening between the date of the inventory and the date of the bill of 
sale, or the six days to the time plaintiff took over the stock, and the failure 
to account for sales and purchases during that time are not of sufficient moment 
in a limited business like this was said to be, to effect the validity or the prac- 
tical sufficiency of the inventory. The situation here is not like that in some 
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of the cases cited, where the invoices from the wholesale houses were sub- 
stituted for inventories, nor where an inventory was made after the thirty- 
day period had expired, nor as in the case of Pennsylvania F. Ins. Co. y. Malone, 
217 Ala. 168, 115 So. 156, 56 A. L. R. 1075, where the inventory was made by the 
vendor and left in the safe when he sold the store and the purchaser did nothing 
with it or anything toward adopting it or making a new inventory until many 
months later. 

In the case of Springfield F. & M. Ins. Co. v. Shapoff and Goldstein, 179 
Ky. 804, 201 S. W. 1116, where the owner of a stock of merchandise took a 
complete inventory of it and then shipped it to himself at another town, carefully 
checked it out there and compared it with the inventory previously made, and 
the loss occurred two or three weeks after beginning business in the new town 
and taking out insurance on the stock, it was there held: 

“This checking of the invoice list and the handling and counting of each 
article was equal to the taking of an invoice of the stock. It amounted to the 
same thing, because each item was found as listed and accounted for The 
evidence of Shapoff, if it can be relied upon, clearly proves that each item 
of the invoices offered in. evidence was actually in the store at Belzoni at the 
time of opening the store only a few days before the fire, and that the sales 
from stock during the few days which intervened between the time of the 
opening and the fire were inconsiderable. The trial court in telling the jury 
to find the inventory and book exhibited in evidence a sufficient compliance with 
the requirements of the policies if the jury believed said book and invoice truly 
showed the amount of goods and the sales, correctly stated the rule.” Pages 
816, 817 of 179 Ky., 201 S. W. 1116, 1121. 

In the case of Miller v. Home Ins. Co. of N. Y., 127 Md. 140, 96 A. 267, 
Ann. Cas. 1918E, 384, where the insured made the inventory for the purpose of 
purchasing the stock of goods which were destroyed by fire a few weeks after 
his purchase, it was held such inventory was within that contemplated by the 
policy, as follows: 

“It is clear, from the appellant’s own description of the schedule made 
by him at the time of his purchase of the store, that it had every feature which 
an inventory could be supposed to possess. It was a complete and itemized list 
of the various commodities embraced in the stock of trade, with quantities 
and values indicated in detail. The prices listed therein by the appellant were 
those representing in his judgment the worth of the corresponding articles as 
forming part of the general stock he was proposing to buy. Upon the basis 
of the schedule thus prepared, he purchased the stock and fixtures at a price 
closely approximating the value it disclosed. While it was made with a view 
to the purchase of the property and before the appellant had taken charge of 
the store, it was exactly the kind of an inventory that would ordinarily be ex- 
pected to be made in the course of business to meet the requirements of the 
contract of insurance.” Pages 143, 144 of 127 Md., 96 A. 267, 268. 

The fact that a preliminary or basic list was made by the former owner 
of the stock certainly does not detract from the correctness of the schedule 
when the purchaser, thoroughly familiar with such goods and their prices, care- 
fully checked the list over and compared its entries and items with the articles 
found on the shelves and in the store; but it should be an additional assur- 
ance of its reliability. And when after such careful checking and comparison 
the insured, as a purchaser, adopted it as his inventory and a correct schedule 
of the stock of merchandise, it is certainly such an inventory as to constitute a 
substantial compliance with the requirements of the policy in this particular. 

[2-4] The record in that case shows that the insured really kept no books 
showing his purchases and sales, but introduced the original invoices showing 
the purchases made by him during the period of a little more than four months 
that he operated the store, and the bank records to show the deposits made 
from sales, with the oral explanation that all the sales were made for cash, ex- 
cept two items of $8 and $2 during that period, and that the cash was taken 
about every other day from the cash register to the bank and deposited to the 
credit of the plaintiff by Mrs. Minor who had charge of the business during 
that period. He did keep a bank passbook which showed all such deposits, 
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the entries having been made in it by the cashier of the bank, and that such 
passbook was not destroyed by fire but had been in the possession of the in- 
sured long after the fire but was mislaid and could not be found at the time of 
the trial; hence, as secondary evidence, report was had to the bank records to 
show such deposits. 

The evidence showed that nothing but two or three small bills for freight 
or drayage was ever paid out of the cash register, that all bills were paid by 
the insured from other funds or by check on the funds deposited. 

Complaint is made of Mrs. Minor and her children eating at the lunch 
counter without compensation while that was in operation. This would of 
course lessen the amount of cash receipts which could be deducted from the 
value of the stock on hand or goods purchased, so would every sale at reduced 
price or less than cost, which is a feature of modern business. On the other 
hand, sales at 25, 50, or 100 per cent, advance would, if deducted from the in- 
ventory total, in due time wipe out the value of the entire stock and invoices. 
These are incidents to the business and necessary inaccuracies, especially in a 
small business without an intricate bookkeeping system. 

“The provision as to keeping of books of account requires that the insured 
shall keep such books in such a manner as that they shall constitute a record 
of business transactions which a person of ordinary intelligence accustomed to 
accounts can understand. * * * 

“It is not necessary that the books should be kept according to any par- 
ticular system, nor that they should be such a scientific system of books as 
would satisfy an expert accountant in a large business house in a city.” 
Briefs on Insurance, vol. 3, pp. 2818, 2819. 

“* #* * The object or purpose of the clause should be considered, as it 
evidences to some extent what was contemplated by the parties as tu com- 
pliance with the requirement, and from this standpoint the nature and extent 
of the business, whether the stock insured is that of a large department store 
with expert assistants, or merely the stock of a small country store, should 
be considered, as should also the custom of the place and the customary manner 
of doing business * * * if it can be approximately ascertained from the as- 
sured’s invoices of purchases, and his books and entries of cash and credit 


sales, what the amount of goods in stock was at the time of the loss, there is 


a substantial and sufficient compliance. Joyce on Insurance (2d) vol. 3, § 
20631. 


Cooley’s 


‘“* * * The ‘book warranty’ clause in the policy is complied with by 
the assured if he keeps such a set of books that a man of ordinary intelligence 
can from them reasonably ascertain the amount and value of the stock of goods 
at the time of the fire.” Springfield Fire & Marine Ins. Co. v. Halsey, 52 Okl. 
469, 474, 153 P. 145, 147. 

“In the case at bar it appears that the insured had taken an inventory 
within the time prescribed in the policy, and after taking the inventory had 
retained the invoice of each bill of goods which he had purchased and added 
to his stock up to the time of the fire. He had a cash account, showing the 
amount of each cash taken into the business from the date of the inventory, 
with the exception that it was shown that small bills for drayage and the like 
had been paid out of the cash drawer before the accounts were taken at night, 
and listed in the cashbook. * * * 

_ “The rules of law applicable to insurance policies must be applied with some 
view to common sense and to common justice. In a mercantile business, where 
a credit was given extensively and no account kept thereof, or where large 
running expenses were paid out of the cash, without any account being kept, 
it might very consistently be said that a set of books, failing to show the credits 
and expenses, were not a substantial compliance with the conditions of the 
policy, but in a case like the present one, that of a small country merchant, 
where the store was operated by himself and wife, where the expenses paid 
could not have been large, and where, as shown, the credits extended are not 
put on the books, were so small that the plaintiff himself thought so little of 
them that he did not keep an account of them, and where it further appears 
that the relation of the amount of the policies to the size of the stock was 
such that the taking into account the reasonably probable expenses of the busi- 
ness and credit sales, still there must clearly remain such an amount of stock 
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that the full amount of the policies would be payable to the insured, then we 
think that such a set of books as was here shown to be kept was a substantial 
compliance with the terms of the policy within the rule. * * *” Queen Ins. 
Co. of America v. Dalrymple, 60 Okl. 28, 29, 158 P. 1154, 1155. 

In Dorough v. Reliance Ins. Co. (Tex. Civ. App.) 289 S. W. 703, the sales 
were made for cash, as here, and entries made in the passbook by the cashier 
of the bank. It was there admitted that in a few instances small sums had been 
taken out of the cash drawer for expenses, and it was held that such entries 
were a sufficient record of sales within the provisions of the policy. 

“There is no particular divinity that surrounds this clause, nor is there any 
particular system of bookkeeping that must be used. The books of a country 
merchant can hardly be expected to exhibit the same accuracy as those of a 
large city institution. This clause has been of frequent consideration by the 
courts, and the proposition is now well established that a substantial compliance 
therewith is all that is essential.” New York Underwriters’ Fire Ins. Co. vy. 
Malham & Co. (C. C. A.) 25 F.(2d) 415, 421. 

Appellant complains that part of the proof with reference to sales and pur- 
chases was made by parol evidence. From careful examination of the record 
we are not so impressed. Parol evidence was used, and is proper to be used, 
to explain the written evidence. Pennsylvania F. Ins. Co. vy. Malone, 217 Ala. 
168, 115 So. 156, 56 A. L. R. 1075. 

Many criticisms are made of the invoices and account of sales, but none 
of the defects pointed out is of serious moment or of such character to prevent 
the parties from arriving at a conclusion substantially accurate. 

The conclusions above indicated dispose of the assigned errors in the ad- 
mission of testimony, the overruling of the demurrer to the evidence, and in 
the giving of instructions, unless it might be instruction No. 7, where the court 
instructed that the knowledge of the cashier of the bank with reference to the 
deposits of the insured were made from the sales, was the knowledge of the 
insurance company because he was the agent of the company. We are in- 
clined to agree with appellant that the rule here given does not apply, except 
in such matters as are connected with the business of the principal and the 
keeping of an account at the bank and making deposits of all the money derived 
from sales had no connection with the insurance business. We fail however 
to see wherein the appellant could have been prejudiced by such instruction. 
The insurance company did not need to know prior to the loss how the sales 
money was being handled, so that feature was wholly immaterial and certainly 
could not have been in any way decisive or prejudicial. He did have such a 
double interest with reference to the chattel mortgage mentioned in an earlier 
instruction. 

We find no reversible error in the giving of any of the instructions. 

We have no difficulty in harmonizing the amount of the verdict with the- 
testimony, and as being within the reasonable limits thereof. The rearrangement 
of the items of the verdict by the jury in combining two of them is not in- 
consistent with the claims made or the proof offered, and can be readily under- 
stood. 

The judgment is affirmed. 


CUMMINGS v. NATIONAL FIRE INS. CO. 
OF HARTFORD, CONN. No. 57. 
Supreme Court of Michigan. June 2, 1930. 
231 Northwestern Reporter 61. 
1. INSURANCE. 

Insurer will be held to have consented to change of location of goods, where 
agent notified of removal failed to make indorsement or cancel policy. 

(For other cases, see Insurance, Dec. Dig. §§ 385, 390.) 

2. INSURANCE. 

Insured signing settlement agreement in reliance on representation of agent 
that settlement covered only building was not bound as respected recovery for 
personal property. 

The testimony disclosed that the insured at time of signing settlement 
inquired of agent as to whether settlement referred to household goods, and 
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was informed that it was a separate policy, and was shown two policy num- 

bers in agent’s record, where, as a matter of fact, though the insured held 

two policies issued by insurer, one was a tornado policy and the other a 

fire insurance policy covering building and household goods. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Error to Circuit Court, Oceana County; Joseph Barton, Judge. 

Suit by Ernest C. Cummings against the National Fire Insurance Company of 
Hartford, Conn. Judgment for defendant, and plaintiff brings error. 

Reversed and remanded. 

Argued before the Entire Bench. 

Hinds & Kelley, of Shelby, for appellant. 

Smith & Searl, of Grand Rapids, for appellee. 

McDonap, J. 

The plaintiff brought suit to recover for loss of household goods by fire on a 
policy covering the goods and building in which they were located. By indorsement, 
the defendant permitted the removal of the goods. Subsequently they were re- 
turned to the original location without indorsement. For that reason the company 
denied liability for the loss. The loss on the building, which was also destroyed 
by the fire, was adjusted and paid. On the trial, at the close of plaintiff’s case, 
both parties moved for a directed verdict. The court directed a verdict in favor of 
the defendant. The plaintiff has brought error. 

The first question to be determined is whether the defendant was relieved of 
bility for loss because the goods were changed to the original location without 
indorsement on the policy permitting such change. 

[1] Before the goods were returned to the original location, the plaintiff called 
at the office of Mrs. Osborn, the defendant’s agent who wrote the policy, informed 
her of the contemplated change, and asked for an indorsement on ithe = She 
consented to it, but advised him that it would be s: e rT to Ww ait until he had act 


actually 
moved. After removal, he notified her of the fact and supposed she made the in- 


lorsement. The fire occurred about a year saee Because the indorsement was 
because its 
agent neglected to do what in duty she was bound to do, the company has taken an 
unconscionable position. The law will not permit it. When notified of the re- 
moval of the goods, it was her duty either to make the indorsement or to cancel 
the policy and return the unearned premium. Having done neither, the company 

us. be held to have consented to the change. Pollock v. Insurance Co., 127 Mich. 
460, 86 N. W. 1017; Schlee v. New Zealand Insurance Co., 238 Mich. 112, 213 N. 
W. 458, and cases cited. 

The second reason advanced by the defendant for relieving itself of liability 

is that there was a settlement in writing signed by the plaintiff, in which he 
cepted $600 for loss under the policy and agreed that he would not make 
urther demands. The applicable portion of this agreement reads as follows: 
“The actual cash value of the building thus situated and described in afore- 
said policy at the time of fire was $1090.11 and the actual loss and damage by said 
fire was $1090.11 as shown specifically in annexed schedules and insured claims 
under this policy $600, payment of which insured agrees to and will accept in full 
settle ‘ment and demand no more.” 

[2] The main purpose of the agreement was to settle the loss on the build‘ng. 
There was no dispute between the parties as to the amount. It was $609. The 
insured was claiming a loss of $700 on the household goods, but, in the s: ‘ttlement. 
he was paid nothing on that loss. The agreement was prepared by the comnany > 
forwarded to the agent, with instructions to secure the plaintiff’s signature. It iid 
net expressly refer to the household goods, and the plaintiff wanted to be sure 
that it did not include that loss, so he inquired of Mrs. Osborn: 

“t asked her when I signed this paper if it would make any difference about 
collecting on the household goods and she said, ‘No, it was a separate policy.” And 
she showed me that on the note there was two policy numbers and one was the 
household goods and the other was the dwelling. I mean she showed me in her 
records two separate policy numbers just like those numbers.” 


As a matter of fact, the insured held two policies issued by defendant company. 
One was a tornado policy and the other a fire insurance policy covering the building 
and household goods. Both were written by the agent, Mrs. Osborn. She 
agent for the Federal Land Bank from which she had secured a 


not made, the defendant denied liability. In seeking to avoid liability 
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plaintiff's farm. When she received the policies, she forwarded them to the Federal 
Land Bank. The insured never had possession of them, so had no means of verify- 
ing her statement that the household goods were covered in a separate policy. Mrs. 
Osborn was not called as a witness. There is no evidence in denial of the plaintiff's 
testimony that she induced him to sign the settlement agreement by falsely repre- 
senting that it referred to a policy which did not cover the household goods. Her 
representations were not, as defendant claims, representations as to the legal effect 
of the agreement. They were representations of facts. They were relied on by the 
plaintiff, and were false: Therefore he is not bound by the agreement. 

[3] There remains to be considered the effect of the act of both parties in 
moving for a directed verdict. It is rightly claimed by the defendant that, if there 
was substantial evidence to support the court’s finding of fact and he was right on 
the questions of law, the judgment must be affirmed. In his direction of a verdict 
for the defendant, the court very briefly said: 

“Gentlemen of the jury, as the court sees it, this case resolves itself into a 
proposition of law and therefore there will be no question of fact left to your con- 
sideration. Without leaving your seats, by order and direction of the court, you 
will find a verdict of ‘No cause for action in favor of the defendant.’” 

In this brief statement we are not informed that the court found against the 
plaintiff on the facts. It rather indicates that, conceding the facts to be as plain- 
tiff claimed, he could not recover as a matter of law. Outside of the plaintiff's 
testimony, there was nothing to raise an issue of fact. His testimony was undisputed. 
If the court found against him on the facts, his finding is not supported by an 
evidence. On what proposition of law he disposed of the case we are not informed, 
but, whatever it was, he was wrong. The law, as applied to the undisputed facts, 
does not support the judgment. He should have directed a verdict for the plaintiff. 

The judgment is reversed. The cause is remanded for the entry of a judg- 
ment for the plaintiff in the sum of $700, the amount of his loss as shown by the 
record. The plaintiff will have costs. 

Wiest, C. J., and Butzel, Clark, Potter, Sharpe, North, and Fead, JJ., concur. 


DUNN v. CITIZENS’ MUT. FIRE INS. CO. No. 112. 
Supreme Court of Michigan. June 2, 1930. 
231 Northwestern Reporter 137. 
1. INSURANCE. 


Burden was on insurer to establish defense that insured set fire to, or 
caused burning of building to collect insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE. 

Evidence held not to support charge that insured set fire to, or caused burn- 
ing of, building to collect insurance. 

Insurer’s agent testified that insured said house would be worth 
over $2,000 when completed, and wanted that much insurance, which was 
twice amount of policy, that nothing was said particularly about comple- 
tion of building, and that insurance was written under progressive plan, 
and increased as more was put into property. Insurer claimed that in- 
sured was financially embarassed at time of fire and telephoned from an- 
other city with reference to check given by him solely to establish alibi. 
There was some evidence that insured suggested to neighbor indebted 
to him shortly before fire that such neighbor could raise money by having 
fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Error to Circuit Court, Kent County; Willis B. Perkins, Judge. 

Action by Ethelyn Dunn against the Citizens’ Mutual Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Argued before the Entire Bench. ; 

Homer H. Freeland, of Grand Rapids (Benjamin T. Smith, of Grand Rapids, 
of counsel), for appellant. : 

Myrten W. Davie, of Muskegon, and Norman A. Lilly, of Grand Rapids, 
for appellee. 
CLARK, J. 
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Plaintiff, as survivor of herself and her late husband, Henry C. Dunn, sued 
to recover on a fire insurance policy of $1,000 issued by defendant covering a 
dwelling house insured during construction, and very largely completed on or 
about July 12, 1928, when it was totally destroyed by fire. The defense under 
the plea was that Mr. Dunn either set fire to the building or caused it to be 
burned for the purpose of collecting the insurance, and that the building was 
not worth $1,000 at time of the fire. At the conclusion of proof on motion by 
plaintiff to direct a verdict, the trial judge said: 

“If this were a criminal case for arson, the Court would direct the jury 
to bring in a verdict of not guilty. 

“T am going to submit this case to the jury, but reserve the right to direct 
a verdict under the Empson act. That will save another trial later if the jury 
should render a verdict against the plaintiff and I should set that aside and 
render judgment for the plaintiff. * * *” 

The verdict was for defendant. On decision of the reversed motion, the 
court ordered judgment for plaintiff for the full amount due, and defendant 
brings error. 

The second point of the above-stated defense calls for no discussion. 

[1] The evidence will support an inference that the fire was incendiary. As 
stated by the trial judge: 

“The only point under consideration, therefore, is as to whether the build- 
ing was burned up with the knowledge, consent and connivance of Mr. Dunn. 
The burden of proof rests upon the defendant to establish its affirmative de- 
fense. The cause was submitted to the jury, and the jury rendered a verdict 
of no cause of action. 

“The defendant company claims in brief that the dwelling house in ques- 
tion was burned by and with the consent of Mr. Dunn, and that the following 
facts justified the submission of the question to the jury: 

“1. That Dunn wanted more insurance than the policy was written for; 
2. That he was financially embarassed at the time of the fire; 3. That a con- 
versation held with a Mr. Bordacki shortly before the fire indicated a mind 
predisposed to setting his own building on fire or causing it to be done; and 
4. That the telephone call from Traverse City with reference to a check which 
Dunn had given, was sent in for the sole purpose of establishing an alibi.” 

[2] We speak of the items in order. 

1. Dunn sought insurance on a house being constructed. The company’s 
agent, who took the application, testified: 

“Q. Isn’t it a fact that Mr. Dunn told you that he wanted $2,000 on the 
property when it was complete; isn’t that what he was there for? A. Oh, I 
don’t think so; he said that the house was going to be worth more than $2,000 
when completed and wanted $2,000 insurance. 

“Q. That is when completed? <A. No, there wasn’t nothing said particularly 
about completion. This insurance was written under the progressive proposi- 
tion of insurance and increased from time to time as you got more into the 
property.” 

The matter has no significance. 

2. and 4. The trial judge correctly held these items without force. They 
contribute nothing toward an issue, and demand no further discussion. 

3. There was perhaps some evidence that Mr. Dunn shortly before the fire 
suvrested to a neighbor indebted to him that the neighbor had large insurance, 
and could raise money by having a fire. That Mr. Dunn made such state- 
ment “seems almost incredible,” as stated by the trial court. Evidence that he 
made such statement is far from convincing. But, granting that he did make 
it, no issue of fact on the question is thereby raised. The charge against Mr. 
Dunn is not supported by evidence. It rests on suspicion and conjecture. The 
court rightly ordered judgment for plaintiff. 

Affirmed. 

Wiest, C. J., and Butzel, McDonald, Potter, Sharpe, North, and Fead, JJ., 


concur. 
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ZAREMBA et al. v. GRANGE MUT. FIRE INS. CO. No. 64. 
Supreme Court of Michigan. June 2, 1930. 

231 Northwestern Reporter 138. 

1. INSURANCE. 

Fire policy, issued after loss, held properly found in effect at time of accept- 
ance of application and receipt for premium. 

Record showed that insured signed written application for fire pol- 
icy on April 19, when local director of insurer collected premium, and 
gave receipt therefor, that insured signed present acceptance of policy 
on such date, that application was indorsed by insurer dated April 9, 
that loss occurred April 29, but that policy was delivered to insured 
on May 14, and payment thereunder was denied. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Statement by insurer’s local agent as to effect of fire policy accepted by 
insured when making application held admissible on question of agent’s author- 
ity. 

Evidence showed that written application for fire policy was made 
by insured to local director of insurer, that director collected premium 
and issued receipt therefor, and that written acceptance was signed by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


Error to Circuit Court, Menominee County; Frank A. Bell, Judge. 

Action by Lawrynce Zaremba and another against the Grange Mutual Fire 
Insurance Company. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Argued before the Entire Bench. 

Henry Miltner, of Cadillac (G. C. Leibrand, of Bay City, of counsel,) for 
appellant. 

George Barstow, of Menominee (Francis Murphy, of Marinette, Wis., of 
counsel), for appellees. 

Porrrr, J 

Plaintiff sued defendant to recover damages suffered by reason of loss by 
fire alleged to have been insured against by defendant. From a judgment for 
plaintiffs defendant brings error. April 19, 1929, plaintiffs signed a written 
application for insurance in defendant company prepared by Nels Olson, its 
local director. who collected the premiums and gave a receipt therefor signed 
“Nels Olson, Local Director.” Plaintiffs signed an acceptance of the insurance 
in the following language: “I accept this insurance subject to the articles of 
association and by-laws of said company, now in force or that may hereafter 
be in force.” 

This was, in terms, a present acceptance, contained in the application for 
insurance dated April 19, 1929, and signed by both plaintiffs. When the written 
application was made, the premium paid, and the acceptance of insurance signed 
by plaintiffs, Mr. Olson, the local director of defendant, stated to plaintiffs 
they were insured from that date; that the company was liable from that time 
for loss which might be suffered. The written application of plaintiffs was 
forwarded by Mr. Olson, its director, to defendant company, received by it in 
due course of mail, accepted by it, and the application indorsed by it, “Date 
of policy 4—9—29.” Plaintiffs suffered a loss April 29, 1929. Defendant was 
properly notified by Mr. Olson, its local director, who had taken the application, 
May 1, 1929; with full knowledge of the loss plaintiffs had suffered, defendant 
issued its policy delivered to plaintiffs May 14, 1929. In the policy issued the 
date of the purported copy of the plaintiffs’ application was changed to May 
1, 1929, though it is admitted the only application made by plaintiffs was dated 
April 19, 1929. Defendant’s secretary visited plaintiffs’ premises to look over 
the loss. June 12, 1929, plaintiffs’ attorneys wrote defendant: ; 

“Lawrence Zarimba has consulted us in reference to insurance given by 
your company covering farm-buildings near Wallace, in Menominee county. 

“As we understand it, insurance was issued to Zarimba April 19th and he 
made payment for same on that day. On April 29th the property was destroyed 
by fire, of which your director had notice at the time of the fire. 
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“We are further advised that on May 20th your adjuster called at the 
premises and inspected same, but didn’t do anything toward adjustment of the 
loss. 

“Will you kindly advise us.at an early date in reference to appointment 
of an appraiser on your part so that we may again consult Mr. Zarimba and 
have him select an appraiser in accordance with the usual policy contracts?” 

June 17, 1929, plaintiffs made proof of loss. June 28, 1929, defendant’s at- 
torney wrote plaintiffs’ attorneys: 

“This policy was not issued nor dated, nor signed until May 4th, 1929, and 
did not take effect until noon of that day. Therefore, it becomes the duty of 
the secretary to decline to pay the loss that occurred on April 29th. * * * 
We regret that we are compelled to advise that no liability can be recognized 
under this policy until after May 4th, 1929. This is compelled by the terms 
of the policy which you have in your possession.” 

Whereupon suit was brought. Defendant pleaded the general issue, and 
gave notice that plaintiffs had not complied with the terms of the policy, and 
the policy issued to plaintiffs was not issued and in force until after plaintiffs’ 
loss occurred. Defendant assigns twenty-eight errors grouped under four heads. 

First. Defendant claims it was the duty of plaintiffs to exhaust the remedies 
provided in the policy for a settlement and adjustment of their claim before 
resorting to the courts, to which plaintiffs reply that the correspondence indi- 
cates an offer on their part to leave the adjustment of the loss to appraisers 
or arbitrators, and a rejection on the part of the company of such offer and 
a repudiation of liability by defendant for plaintiffs’ loss on the ground that at 
the time plaintiffs’ loss occurred there was no outstanding policy. 

[1] Second. Defendant contends there was no contract of insurance made 
between plaintiffs and defendant until after the fire causing damage to plain- 
tiffs, to which plaintiffs reply that, considering the writings, the apparent power 
and authority of defendant’s local director, the indorsements made upon the 
application by the defendant company, Mr. Olson was held out as the general 
agent of the defendant company, and plaintiffs relied upon his statements made 
in the scope of his apparent authority, and it was a question of fact for the 
jury whether a policy of insurance was not in full force and effect at the time 
of the acceptance of the application, the receipt for the insurance, the indorse- 
ment upon the application by the defendant company of the date of the policy, 
and these disputed questions of fact were submitted to the jury under proper 
instructions, and the jury found for plaintiffs. 

[2] Third. Defendant denies the authority of its agent and local director 
Olson to bind the company by a contemporaneous oral contract. But in this 
case there was a written application by the plaintiffs made to such agent, a 
collection of the premium by the agent, a receipt issued for the premium by 
defendant’s local director, and a written acceptance in terms presently made, 
of the insurance, and these, together with the other facts and circumstances, 
were sufficient, we think, to authorize the admission of the statements made by 
the director as to the force and effect of this insurance which plaintiffs were 
accepting in writing at the time the application was made and premium paid. 
_ Fourth. The trial court submitted the disputed issues of fact to the jury 
in a careful and fair charge, and we are not inclined to disturb the judgment, 
which is affirmed, with costs. 

Wiest, C. J., and Butzel, Clark, McDonald, Sharpe, North, and Fead, JJ., 


concur. 


GODWIN et al. v. IOWA STATE INS. CO. OF KEOKUK, IOWA. No. 20913. 
St. Louis Court of Appeals. Missouri. May 6, 1930. 
Rehearing Denied May 20, 1930. 
27 Southwestern Reporter (2d) 464. 


], INSURANCE. 
Whether insurance company orally contracted to continue fire policies in force 
for one purchasing premises from insured held question for jury. 

The evidence disclosed that the one purchasing the premises told the 
general agent that he had bought the property and wanted the policies can- 
celed, but that the general agent refused to cancel and on inquiry from the 
purchaser stated that the policies were in force. It further appeared that 
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after the fire one of the girls in the agent’s office stated, in answer to iw- 

quiry, that the policies were still in effect. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 
2. INSURANCE. 

Assignment of policy, with insurer’s consent, to purchaser of insured’s interest, 
constitutes new contract between assignee and insurance company. 


(For other cases, see Insurance, Dec. Dig. § 207[2].) 
5. INSURANCE. 

That insured intended to wreck building and after fire sold property for 
wrecking purposes did not preclude or limit recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

7. INSURANCE. 

In action on fire policy, court properly refused to allow agent to testify that he 
would not insure building that he knew was going to be wrecked. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

8. INSURANCE. 

Plaintiff's recovery on fire policy was limited to proportion of total loss cor- 
responding to ratio between amount of policy sued on and total insurance covering 
property. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Circuit Court, Franklin County; R. A. Breuer, Judge. 

“Not to be officially published.” 


Action by Grover Godwin and another against the Iowa State Insurance Com- 
pany of Keokuk, lowa. Judgment for plaintiff, and defendant appeals. 

Reversed, and remanded with directions, on condition of remittitur. 

Cole & Hukriede, of Union, and Anderson, Gilbert & Wolfort, of St. Louis, 
for appellant. 

J. T. Sluggett, Jr., of St. Louis, and James Booth, of Pacific, for respondents. 

BEcKER, J. 

Plaintiffs recovered judgment against the defendant company on a policy of 
fire insurance, and defendant appeals. The policy sued on was issued on March 25, 
1927, in the name of William F. and Myrtle Bender, for a term of three years 
covering a frame dwelling in the city of St. Louis owned by them. On May 15, 
1928, the Benders sold the property in question to plaintiffs. At the time of the 
sale no written assignment of the insurance policy was made, nor was any such 
written assignment at any time thereafter noted on the back of the policy. 

According to the testimony of plaintiff Grover Godwin, on May 18, 1928, he 
went to the office of Walter T. Campbell & Co., the admitted general agent with au- 
thority to make general contracts of insurance and to consent to the assignment of 
contracts of insurance for the defendant company in the city of St. Louis, Mo., and 
presented several policies of insurance, one of them being the policy in suit here. 
He was waited on by a young woman employee in the office to whom he stated that 
he had bought the property insured by the policies and wanted the policies canceled 
and obtain the return premium thereon; that this young woman figured out and 
wrote down the amount of the refund on a slip of paper and then presented the mat- 
ter to another young woman employed in the office to whom the witness again stated 
his business, and was thereupon told by the second employee that she could not can- 
cel the policies but would have to call Mr. Campbell. The witness then explained to 
Campbell that he had bought the property and wanted the policies canceled. He hand- 
ed Campbell the policies, who, after having examined them, told him that since the 
policies had been issued through the office of the Rhodes Real Estate Company he 
would have to take the policies to them, as they “originated the policies for Mr. 
Bender.” Witness thereupon told Campbell he was in a hurry and would waive 
the refund that the Rhodes Company would have to pay the insurance company 11 
Campbell would cancel them; that Campbell replied: “No, we can’t do that.” That 
the witness thereupon asked Campbell, “The policies are in force?” and that Camp- 
bell replied: “Yes, all right; they are in force.” 

Concededly the property in question was destroyed by fire on May 23, 1928. 

On cross-examination Godwin testified that when the property in question was 
purchased from the Benders it was agreed that he would pay Bender the pro rata 
share of the unexpired insurance premium up to the date of the sale; and the 
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record discloses that after the fire, and on May 31, Godwin did send a check to 
Bender covering, among other items, the pro rata portion of such premium on 
the policy in question. Godwin admitted that prior to the fire he had made an oral 
agreement with one Schaefer to wreck the building covered by the policy, and that 
under said arrangement Schaefer was to wreck the building and take away the ma- 
terials thereof and pay (Godwin) something therefor. Godwin was unable to re- 
member the definite amount he was to receive. He stated, however, that it was 
less than $1,000, but that because of the fire the arrangement could not be carried 
out, and as the wrecker thereafter wanted a thousand dollars to clear away the 
ruins of the building, no deal was consummated. 


Plaintiffs adduced a witness, E. L. Jarrett, who testified that several days atte: 
the fire he called on Mr. Campbell at his office and told him he wanted information 
on fire insurance policies on property on Cates avenue. Campbell informed him he 
knew nothing about the case but would have the girl in the office give him such 
information as he wanted. Witness told her he wished to know if they still had 
the fire policies on 6057 Cates avenue that had been purchased by Mr. Godwin and 
was told by the girl that she would look it up; that after consulting her files she 
stated that the policies had not been canceled, and in answer to the inquiry if the 
policies were still in effect, she answered: “They are still in effect, yes, sir.” 

Plaintiffs also adduced testimony to the effect that the cost of replacement or 
putting the building back into habitable condition would total $8,382. 


Defendant’s testimony was in conflict with that of plaintiffs. It tended to prove 
that Godwin had presented the policy for cancellation, stating that he represented 
the Benders and that the property had been sold; that upon being informed that 
the proper method of procedure was to go to the agent through whom the policy 
had been obtained, Godwin acquiesced and stated that as Mr. Bender was out of the 
city he would take the matter up with him upon his return; that nothing further 
was heard with reference to the policy until after the fire; that the company, on 
June 12th, sent a check for the pro rata premium, from the date of sale from the 
Benders to Godwin to the expiration date on various policies, including the one in 
question, to the Benders, who returned the check stating they had already received 
payment for the amount of the premiums of the unexpired term of the policies from 
plaintiffs. 

At the close of plaintiffs’ case, and again at the close of the entire case, the de- 
fendant offered an instruction in the nature of a demurrer, and in its argument to 
the trial judge in support thereof contended that the demurrer should be sustained, 
in that the case made out by plaintiffs falls within the Statute of Frauds. Each of 
the demurrers was overruled and the case submitted to the jury on an instruction 
upon the measure of damages requested by plaintiffs. Verdict and judgment went 
against the defendant who in due course appeals. 

[1] We address ourselves to appellant’s contention that its instruction in the 
nature of a demurrer was improperly overruled. We are of the opinion that the 
point is without merit. 

Examining the record before us, we find there is testimony which if believed 
tends to prove that plaintiff Grover Godwin called on the defendant’s agent Camp- 
bell, who admittedly is a general agent of the defendant in the city of St. Louis, Mo., 
with authority to make general contracts of insurance for the defendant company, 
and presented to him the policy herein sued upon and stated to him that he had 
purchased the property insured therein and that the said policy of insurance had 
been assigned to him by the insured, and requested cancellation of the policy and 
the return of the unearned premium; that Campbell refused this request with in- 
structions that he should take the matter up with the concern through whom the 
policy had been obtained; that in this situation he (Godwin) asked Campbell: 
“The policies are in force?” To which Campbell replied: “Yes, all right; they 
are in force.” 

Necessarily since the Benders, who were the named insured in the policy, had 
parted with the title to the property in question, they no longer had an insurable in- 
terest, and when that fact was brought to the attention of the insurance company, 
together with the fact that plaintiffs had purchased the property from the Benders, 
and that the policy had been assigned to them, an agreement on the part of the de- 
fendant company, through its duly authorized agent, to keep the policy in force can 
he construed only as an agreement on its part to continue the policy in force for 
the unexpired term for the use and benefit of the new owners of the property. 
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Therefore plaintiffs must be viewed as having adduced substantial testimony sufti- 
cient to submit to the jury the question as to whether or not the defendant had 
entered into an oral contract to continue the policy in force to the use and benefit 
of plaintiffs. 

[2] The assignment of a policy of insurance, with the consent of the company, 
to a purchaser of the interest of the insured, however, constitutes a new contract be- 
tween the assignee and the company. Cooley on Insurance, vol. 2, p. 1716; Swaine 
v. Ins. Co., 222 Mass. 108, 109 N. E. 825; Wilms v. Ins. Co., 194 Mich. 656, 161 
N. W. 940; Kase v. Ins. Co., 58 N. J. Law, 34, 32 A. 1057; Hayes v. Ins. Co., 179 
N. Y. 535, 71 N. E. 1131; Imperial Fire Ins. Co. v. Dunham, 117 Pa. 460, 12 A. 668, 
2 Am. St. Rep. 686; Graham v. Ins. Co., 204 App. Div. 103, 197 N. Y. S. 655. 

{3, 4] Under plaintiffs’ own testimony the new contract by its terms insured 
plaintiffs under the policy from the date of the sale of the property from the 
Benders to plaintiffs to its expiration period, which unexpired period was for one 
year and ten months, and it is here seriously urged by appellant that such contract 
fails within seetion 2169, Rev. St. of Mo. 1919, which requires that an agreement 
not to be performed within one year must be in writing, and that therefore the trial 
court erred in overruling its demurrer. 

The defendant is entitled to raise this question here, since in its answer it 
pleaded the Statute of Frauds as one of its defenses and presented this defense to 
the court in its argument in support of its demurrer offered at the close of plain- 
tiffs’ case. 

Under the principles of the common law ora! agreements, such as we have un- 
der consideration before us, would be sufficient, and it has been held repeatedly in 
this state that a general agent may bind the comany by a verbal contract of insur- 
ance. It is fair to state, however, that in such cases the effect of the Statute of 
Frauds was not directly passed upon. See Sheets & Day v. Ins. Co., 153 Mo. App. 
loc? cit. 633, 135 S. W. 80; Bealmer v. Ins. Co. (Mo. App.) 193 S. W. 847; 
Prichard v. Ins. Co. (Mo. App.) 203 S. W. 223; Murphy v. Ins. Co. (Mo. App.) 
268 S. W. 671, and on second appeal 221 Mo. App. 727, 285 S. W. 772. 

Does then the alleged oral contract of this fire policy for a term of one year 
and ten months fall within the inhibition of section 2169, Rev. Stat. of Mo. 1919? 
We do not think so. It is true that the period of time stipulated for which the 
instirance is to run is in excess of one year, but by the very terms of the contract 
itself it appears that a complete performance thereof may occur in accordance with 
the terms thereof in less than one year, to wit, such contract may be terminated at 
any time by a complete destruction by fire of the property insured, as concededly 
it was destroyed in the instant case within a period less than a year. The actuating 
motive of the insured in obtaining the policy of fire insurance was to protect them- 
selves at all times throughout the period of the policy against loss by fire. Thar 
was fully understood by the insurer, who willingly issued the policy for that pur- 
pose in consideration of a fixed premium. Both the insured and insurer contemplated 
that under the very terms of the agreement itself it could be consummated at any 
time by a total destruction of the property. The agreement, therefore, does not fall 
within the inhibition of the statute. In this view we are supported by the following 
authorities: May on Insurance (3d Ed.) vol. 1, § 23C; Wiebeler v. Ins. Co., 30 
Min. 464, 16 N. W. 363, in which it was held that a parol contract to insure for 
three years or more was not within the Statute of Frauds “for the contingency may 
happen and the contract end within the year.’ And in Van Loan v. Ins. Ass'n, 
24 Hun (N. Y.) 132, a verbal agreement to issue a policy of insurance was enforced 
after the destruction of the property before a policy had been issued, and such con- 
tract for insurance was held not void under the statute of frauds, even though the 
policy was for a five year term. And in Walker vy. Ins. Co., 56 Me. 371, loc. cit. 
380, an oral contract of insurance against fire was held not to be within the statute 
of frauds “as the liability under the contract might accrue within a year.” 

[5] Nor is the defendant to be excused under its contract of insurance because 
plaintiffs intended ultimately to wreck the building and build an apartment upon 
the property, for under the testimony plaintiffs cannot be viewed as having parted 
with their ownership prior to the date of the destruction of the house by fire. 

What we have stated in the paragraph immediately above disposes of the con- 
tention that the court erred in refusing an instruction requested on the part of the 
defendant that if the jury found for plaintiffs the verdict should not exceed $300, 
inasmuch as this instruction was based upon the theory that the property had been 
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sold by plaintiffs for wrecking purposes for less than $1,000, and that the defendant 
was not liable under the terms of the policy for more than three-tenths of such 
amount. 

[6] The testimony of the witness Jarrett as to statements by an employee in 
Campbell’s office after the fire, to the effect that the policy, so far as the records 
in Campbell’s office were concerned, was still in effect, was competent as an ad- 
mission against interest and as corroborating Grover Godwin’s testimony at least 
to the extent that the policy had not been canceled and the unearned pro rata 
premium returned to the Benders. 

[7] Nor did the court err in refusing to allow Campbell to testify for the de- 
fendant that he would not insure a building that he knew was going to be wrecked, 
for the material inquiry in this case was not what Campbell might or might not 
have done if he had known that plaintiffs intended to wreck the building, but the 
issue in the case was what contract, if any, the agent actually made with the plain- 
tiffs Mobile Marine, etc., Ins. Co. v. McMillan & Son, 31 Ala. 711, loc. cit. 722. 

[8] Appellant calls attention to the fact that under the provisions of the policy 
herein sued upon liability exists for only such portion of any loss as may be sus- 
taincd hy the insured as this policy bears to the total sum of the insurance in effect 
upon the property. In the proof of loss, and again at the trial, plaintiff Grover 
Godwin swore that there was fire insurance to the total of $10,000 in effect on the 
property at the time of the fire, and that all the policies were identical to the one 
herein sued upon. Inasmuch as the policy in question is for $3,000 and the total 
amount of insurance on the property was $10,000, the defendant, on this policy, 
cannot be held for more than three-tenths of the total loss. The undisputed testi- 
mony places the total loss at $8,382, yet under the instruction on the measure of 
damages given by the court at plaintiffs’ request, the jury were permitted to and did 
find for plaintiffs in the sum of $3,000, whereas three-tenths of $8,382, which was the 
limit that the de fendant could be held liable for, aggregated but $2,514.50. In other 
words, the verdict is excessive to the extent of $485.40. 

If plaintiffs, within fifteen days, will remit the sum of $485.40, the judgment will 
be reversed and the cause remanded with directions to enter a new judgment in 
favor of plaintiffs and against the defendant for the sum of $2,514.60, with interest 
at the rate of 6 per cent. per annum from the 23d day of March, 1929 (the date of 
the original judgment), otherwise the judgment will be reversed and the cause re- 
manded for a new trial. 

Haid, P. J., and Nipper, J., concur. 


NORFOLK PACKING CO. v. AMERICAN INS. CO. OF NEWARK. No. 27115. 
Supreme Court of Nebraska. June 12, 1930. 
231 Northwestern Reporter 148. 
1. INSURANCE. 


Husk elevator, used in connection with canning factory, held within tornado 
policy covering “frame husking sheds.” 
Syllabus by the Court. 

Where the evidence describes a husking shed, used in connection 
with a canning factory, containing husking machines and a belt con- 
veying cobs and husks from the shed, dumping them on the lower or 
receiving end of the husk elevator, the receiving end of the husk elevator 
being fastened by a large kingpin in a concrete pit three feet deep and 
immediately adjacent to the husking sheds, and the discharging end of 
the husk elevator with its steel frame or boom resting on a steel track 
attached to the top of a concrete wall about twelve feet high some sixty 
feet away from the pit, held, that the husk elevator, with its steel frame- 
work or carriage, being the particular property damaged, is, under the 
circumstances set forth in the opinion, a part of the husking sheds, 
within the meaning of, and covered by, the words in the policy, “on 
the frame husking sheds.” 


(For other cases, see Insurance, Dec. Dig. § 163[1].) 
2. INSURANCE. 
Insurance company may waive right to notice and proof of loss; insurance 


company’s denial of liability for loss on ground other than failure ‘of insured 
to furnish proof of loss renders notice of loss unnecessary. 
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Syllabus by the Court. 

The right of an insurance company to notice and proof of loss is a 
right which the company may waive; and when the insurer denies all 
liability for the loss and refuses to pay the same, and places such denial 
and refusal upon grounds other than the failure of the insured to give 
notice or to furnish proof of the loss, such denial and refusal avoid the 
necessity of such notice. Omaha Fire Ins. Co. v. Dierks & White, 43 
Neb. 473, 61 N. W. 740, followed. 


(For other cases, see Insurance, Dec. Dig. §§ 555, 559[1].) 
3. JUDGMENT. 

Final judgment holding that another insurance policy did not cover prop- 
erty damaged held res judicata of right of insurer to prorate loss under tornado 
policy on ground additional insurance existed. 

Syllabus by the Court. 

In a suit on an insurance policy, where the defendant company 
seeks to pro rate the loss under the terms of the policy, and predicates 
such right on the ground that there was “other insurance” on the prop- 
erty damaged, and the evidence discloses that a court of competent jur- 
isdiction has held in a former action that said “other insurance” did not 
cover the property damaged, and that said judgment was not appealed 
from, held, that such judgment as to said “other insurance” is a final 
determination of the fact that it did not cover the property damaged, 
and the company is not entitled to pro rate its loss under the policy. 

(For other cases, see Judgment, Dec. Dig. § 713[3].) 

4. SUFFICIENCY OF EVIDENCE. 
Syllabus by the Court. 

Evidence examined and held sufficient to support the judgment of the 

trial court. 

Appeal from District Court, Madison County; Chase, Judge. 

Action by the Norfolk Packing Company against the American Insurance 
Company of Newark. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. C. Flansburg, of Lincoln, for appellant. 


W. L. Dowling, of Madison, and Shurtleff & Spillman, of Norfolk, for ap- 
pellee. 


Heard before Goss, C. J., and Dean, Thompson, Eberly and Day, JJ., and 
Carter and Chase, District Judges. 
Carter, District Judge. 


This was an action brought in the district court for Madison county by 
the plaintiff, appellee herein, against the defendant, appellant herein, for dam- 
ages under a tornado policy of insurance. The district court upon a trial of 
the case, a jury having been waived, found for the plaintiff and entered judg- 
ment against the defendant for $3,000 whereupon an appeal was taken to this 
court. 


The defendant urges that the trial court erred, (1) in holding that the 
property damaged was covered by the policy, (2) in holding that there was a 
waiver of proof of loss, (3) in entering judgment for the entire face of the 
policy and in ignoring all provisions of the policy relating to additional insur- 


ance, and (4) in entering judgment for $3,000, for the reason that such a judg- 
ment is excessive. 


[1] The first question raised by the defendant is whether or not the prop- 
erty damaged was covered by the policy of insurance. The insurance policy 
in this case is known as a Nebraska standard form tornado policy. In order 
to understand the question here presented, the descriptions of the property 
insured as contained in the policy are set out as follows: “$15,000 on the three 
story composition roof brick building, its additions adjoining and communicating, 
including foundations, plumbing, electric wiring and stationary heating and 
lighting apparatus and fixtures; also all permanent fixtures (except outside 
awnings and signs), stationary scales and elevators belonging to and constitut- 
ing a permanent part of said building occupied as a canning factory situated on 
the east quarter of section 15, in township 24, range 1, Madison county, town 
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of Norfolk, Nebraska ;” and $3,000 on the frame husking sheds. Other concur- 
rent insurance permitted.” 


The evidence discloses that the Norfolk Packing Company, the plaintiff, was 
the owner of a canning factory near Norfolk, Nebraska, consisting of several 
buildings, one of which was a three-story, composition-roof, brick building. 
About 50 feet away was a building referred to in the policy as “the frame 
husking sheds”; it being approximately, 250 feet in length and 40 feet in width. 
It was constructed of lumber, rested upon concrete foundations, had a wooden 
floor upon which rested 20 husking machines weighing 1,000 to 1,500 pounds 
each, was boarded up on the sides for about 3 feet, then open 5 or 6 feet, and 
then boarded up to the roof. In this husking shed the husks were stripped 
from the corn, which husks, together with the cobs, were carried to the east 
end and outside of the husking shed by an endless belt conveyor running east 
and west the entire length of the building. About 6 feet east of the east end 
of the husking shed was a concrete pit about 3 feet deep. In this pit was a 
steel structure supporting another open endless belt conveyor, which will here- 
after be referred to as the “husk elevator” as a matter of convenience. This 
husk elevator was used to pick up the husks and cobs carried to it by the con- 
veyor in the husking sheds, carry them to the east end of the husk elevator and 
dump them in piles on the ground. The husk elevator was 60 feet in length 
and was fastened to the floor of the concrete pit with a king-pin 12% inches 
in length and 6 inches in thickness. This husk elevator was supported at its 
east end by a semi-circular wall about 12 feet in height. Upon the wall was a 
one-rail track, and on the east end of the husk elevator were iron wheels which 
were made originally to roll on this track, causing the husk elevator to move 
on its radius so that husks and cobs could be distributed over this segment of a 
circle by simply moving it one way or the other. The evidence establishes 
the fact, however, that before this policy was written the husk elevator had 
been made rigid and stationary by means of steel cables connecting its east- 
ern extremities with concrete “dead men” buried in the ground and by steel 
wedges placed under the wheels to prevent their rolling in either direction. The 
west wall of the concrete pit referred to supported four large timbers which 
ran through the full length of the husking shed. These timbers were con- 
nected to the husk elevator by a sheet-iron apron which was bolted to the tim- 
bers and to the husk elevator. This husk elevator was damaged by a _ wind- 
storm, and it is for this damage that action was brought on the policy. 

It is the contention of the plaintiff herein that, the policy in question being 
the Nebraska uniform standard form, every provision of the printed form ap- 
plied equally to both of the buildings described therein, and particularly that 
the words of definition and description in the rider applied with equal force 
to “the frame husking sheds” as it did to the other building described in the 
policy. To this argument we cannot agree. A contract of insurance is a vol- 
untary one and the parties thereto have a right to incorporate therein such 
provisions and conditions as they see fit to adopt, provided the conditions and 
provisions are not in violation of law or public policy. Section 7836, Comp. 
St. 1922, clearly indicates that the description of the property insured is a mat- 
ter of contract between the parties and that the Legislature did not intend to 
add anything to or take anything from the descriptions and specifications of the 
property insured as described in the policy. This being true, whether or not 
the property injured was covered by the policy is purely a matter of construc- 
tion of the words of description used in the insurance contract. 


_ In this case each of the items of property insured are separate and distinct 
irom the other and constitutes what is known as a “divisible policy.” Such 
being the case, the policy should be considered as if there was a separate in- 
surance contract issued on each of the two items of property insured. This 
leaves for our determination the question whether or not the property damaged 
was a part of “the frame husking sheds” described in the policy. 


It will be noted that the property damaged was described as “the frame 
husking sheds,” rather than the frame building, and is descriptive of the char- 
acter, construction, purpose and use of the building insured, rather than a limi- 
tation of the risk to any particular part. The frame husking sheds were used 
to carry in the corn, husk the same, cut the corn from the cobs, and carry the 
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husks and cobs from the building. That the husk elevator was a very necessary 
part of this operation is very apparent. 

The evidence discloses that the husk elevator was attached to certain wooden 
beams that were the chief supports of the heavy machines inside the building. 
It also discloses that the conveyor running the length of the shed carried the 
husks and cobs to the husk elevator in question which carried them on and 
dumped them on the ground. This evidence clearly shows that the husk elevator 
was attached to the building and an integral part of the use to which the husk- 
ing shed was put. The evidence also indicates that it was the intent of the 
insured that the property damaged was to be a permanent fixture of the build- 
ing. While it is true that it could have been removed without damage to the 
building, still that fact is not a controlling feature. The husk elevator did not 
have a common and general use but was purchased for use with the frame 
husking sheds. Its very nature shows that it was limited to a definite use in 
connection with certain manufacturing industries. The policy having been writ- 
ten on the premises by the agent of the defendant, the facts above mentioned, 
which were visible and easily observed, will be considered in determining the con- 
struction to be placed on the terms of the policy. 

In holding that a track scale bought to be used with, and mainly employed 
in carrying on the business of, a grain elevator, to which it is visibly connected, 
was a fixture to such elevator, the Supreme Court of Iowa used the following 
language which we feel should be applied in this case: 

“Tt is plain, from the record, that the land on which the elevator was placed 
was leased, and the elevator placed in close proximity to the railroad track, 
because the elevator was to be used in receiving and shipping grain over the 
line of road, and that, as to the cars on the track, grain was to be transferred 
to and from the elevator. The elevator was used for the purpose of shelling 
corn and cleaning grain for shipment, in which case cars were unloaded into 
the hopper connected with the scale, and by means of conveyors taken to the 
building for such purposes as might be required. The entire testimony in the 
case shows that the scale was bought for use with the elevator, and, after being 
adjusted, it was mainly used for the purpose of carrying on the business of the 
elevator. It seems to have been as much a part of the elevator, for the pur- 
pose of its business, as the machinery in the elevator, and for such purposes 
as closely connected therewith. The connection of the scale to the elevator by 
means of the hopper frame was open, visible, and could easily be known by 
all”. McGorrisk v. Dwyer, 78 Iowa, 279, 43 N. W. 215, 216,5 L. R. A. 594, 16 
Am. St. Rep. 440. 

For the reasons above set out, we believe that the description in the policy 
is fairly susceptible to the construction claimed for it by the plaintiff that it 
was intended to cover the property damaged. 

[2] The next contention raised by the defendant is that the trial court 
erred in holding that there was a waiver of proofs of loss as required by the 
policy. The policy of insurance contained a clause providing in substance that 
in the event of loss the insured shall. within 15 days, give notice of such loss 
in writing to the company, and within 60 days after the date of the tornado, 
windstorm, or cyclone render a statement to the company signed and sworn 
to by the insured stating the interest of the insured and all others in the 
property, etc. Said policy also provided that all claim for any loss or damage 
shall be forfeited by failure to furnish proofs of such loss or damage within 
the time and in the manner above provided. 

The defendant contends that the failure to furnish proofs of loss sworn to 
by the assured bars a recovery. No proof of loss was made by the plaintiff 
other than the notice of the damage given to the local agent and the com- 
munication of the same to the state agent. But plaintiff insists that, under the 
facts shown by the evidence, the defendant waived written proofs of loss re- 
quired by the policy. Whether or not there was a waiver as contended by 
the plaintiff is a question that must be determined by the conduct of the parties 
disclosed by the evidence. 

The evidence shows conclusively that the next morning after the windstorm 
Mr. J. W. Ransom, one of the defendant’s local agents at Norfolk, Nebraska, 
who wrote the policy sued on, was notified of the windstorm damage by the 
managing agent of the plaintiff, who gave such information as he had concern- 
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ing the damage. Thereafter Mr. Earl Ransom, son and partner of J. W. Ran- 
som, immediately wrote to Mr. E. R. Perfect, the defendant’s state agent at 
Omaha, notifying him of the loss; and within a few days thereafter the state 
agent went to Norfolk, and he and J. W. Ransom drove out to the canning 
factory and looked over the damaged property. Earl Ransom testified that the 
state agent told him after the inspection that he did not believe the company 
was liable for the reason that the damaged property was not covered by the 
olicy. 

. It appears from-the evidence that Mr. Wilbur M. Derthick of Sioux City, 
Iowa, attorney for plaintiff, had considerable correspondence with Edward S. 
Foltz, acting manager of the loss department of the defendant company. In 
answer to a letter of December 18, 1920, Mr. Foltz on December 24, 1920, wrote 
to Mr. Durthick in part as follows: 

‘The second item under our policy is $3,000 on ‘frame husking sheds.’ We are 
sincerely of the opinion that this insurance, ‘frame husking sheds,’ applies specifi- 
cally and only upon the shed in question, because the quoted phraseology speci- 
fically identifies a particular shed. With the indulgence, we direct your atten- 
tion to the fact that the insurance on ‘husking shed’ is not in the phraseology 
as the item upon the brick building, but the language specifically limits the in- 
surance to the ‘husking shed.’ 

“With further indulgence say we judge you have been erroneously advised as 
to the investigation made in the premises, because it was the American that 
made the investigation, which was through our state agent, Mr. E. R. Perfect 
of Omaha.” 


On January 10, 1921, Mr. Foltz again wrote Mr. Derthick in part as fol- 
lows: 


“This is to now advise that in consultation with Manager Sheldon, inas- 
much as full facts in the premises are not before us, we have concluded to make 
an additional investigation which may take a week or ten days, and on receipt 
of the report from our representative, we will confer with you again. Now in 
the matter of your personal conversation with the writer and offer of figures, 
etc., in the matter of settlement of the loss, I also brought to Mr. Sheldon 
and he said he was not in position at this time to intelligently consider the 
matter, but as I take it, Mr. Sheldon will take up the matter in entirety when 
he gets the report of the investigation he is now causing to be made.” 


On February 3, 1921, Mr. Foltz again wrote Mr. Derthick in part as follows: 

“Our investigation disclosed in the first place there was no windstorm, 
cyclone or tornado on the day in question when the damage ensued. There was 
not a semblance of damage in the vicinity of the property in question, nor in 
the county in which the property is located, which establishes that there was 
no windstorm or storm of velocity. * * * Be further advised that our in- 
vestigation disclosed that this apparatus was in no wise a part of the build- 
ing in question, but was a separate distinct apparatus or machinery, and consequent- 
ly our policy does not cover except on the building.” 


These letters contain no reference whatsoever to the failure to file proofs 
of loss, and considering the fact that the damage occurred on September 23, 
1920, we believe the evidence and circumstances show a waiver of proofs of 
loss. Notice of the loss having been promptly given and the company having 
acted upon it and entered upon the work of inspecting the property and in- 
vestigating the circumstances to the extent shown by the evidence, the insurance 
company cannot be permitted to escape liability because formal proof of loss 
was not given. In Union Ins. Co. v. Barwick, 36 Neb. 223, 231, 54 N. W. 519, 
520, Mr. Chief Justice Maxwell, speaking for the court, said: “A company may 
have notice from their own agent at a given point that a certain loss has oc- 
curred, and if it acts upon that information, and sends an adjuster to estimate 
the amount of the same, etc., it is no doubt a waiver of proof.” It is a well- 
established rule of law that if an agent or adjuster of the company assumes to 
act for the company in adjusting and investigating the loss and denies a lia- 
bility, the company is bound by the denial, and notice and proof of loss is 
waived. Farrell vy. Farmers’ & Merchants’ Ins. Co., 84 Neb. 72, 120 N. W. 929; 
Brown v. Firemen’s Ins. Co., 106 Neb. 615, 184 N. W. 88. 

In this case the defendant carried. on correspondence with plaintiff’s at- 
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torney long after the 60 days for making final proof had expired and not onee 
was objection made for that reason. The evidence clearly shows that the com- 
pany was previously to, as well as after, the expiration of the sixty-day period, 
denying liability on the grounds that there was no windstorm to cause the 
damage, and that the property damaged was not covered by the policy. Under 
such circumstances the defendant has waived proofs of loss. Omaha Fire Ins. 
Co. v. Dierks & White, 43 Neb. 473, 61 N. W. 740; Aftna Ins. Co. v. Simmons, 
49 Neb. 811, 69 N. W. 125; Dwelling House Ins. Co. v. Brewster, 43 Neb. 528, 
61 N. W. 746. 

[3] The defendant further contends that the trial court erred in ignoring 
the provisions of the policy relating to additional insurance. The policy con- 
tained the following clause: 

“If there shall be any other tornado insurance or contract of tornado in- 
surance, whether valid or not, on the property described herein, claim upon 
this company shall be only for such proportion of the loss as the amount of 
this policy shall bear to the whole insurance.” 

The defendant alleges that the Phoenix Assurance Company, Limited, of 
London carried a $5,000 policy of insurance on the property damaged, and that 
the defendant company is liabie, if at all, only for its pro rata share of the 
damage. The record discloses that the plaintiff sued the Phoenix Assurance 
Company on its policy, and that the defense set up was, (1) that the property 
damaged was not covered by the policy, and (2) that there was no windstorm 
on the day the damage occurred, and (3) that proofs of loss had not been fur- 
nished as required by the policy. The reply was a general denial of the first 
two defenses and set up a waiver of proofs of loss as to the third. The findings 
of the trial court in said action were as follows: “The court finds that there 
is no proof sufficient to establish plaintiff’s cause of action or any liability on 
the part of defendant to the plaintiff under said policy of insurance and that 
plaintiff has failed to prove its case.’ The issue as to whether the policy of 
insurance of the Phoenix Assurance Company covered the property damaged 
having been raised in the case of Norfolk Packing Company v. Phoenix Assur- 
ance Company tried in the district court for Madison county, decided adversely 
to the plaintiff therein, and not appealed from, shows that, as a matter of law, 
the policy of the Phoenix Assurance Company did not cover the property dam- 
aged. The contention of defendant that it is liable, if at all, for a pro rata 
part of the amount of its policy is without merit. 

[4] Defendant also complains that there was not sufficient evidence of the 
value of the property damaged to support the judgment of $3,000. After a 
careful examination of the evidence, we find that it was sufficient to uphold the 
judgment entered by the trial court. 

For the reasons herein set out, the judgment is affirmed. 


MOJAC FINANCE CO.,, Inc., v. WATERSIDE HOLDING CORPORATION 
et al. 
Supreme Court, Appellate Division, First Department. May, 29, 1930. 
242 New York Supplement 562. 
1. INSURANCE. . 
Insured held not obligated to make repairs on payment of damages by in- 
surer who was obligated to repair damage or pay therefor. 
(For other cases, see Insurance, Dec. Dig. § 595.) 
2. INSURANCE. 
Insured held entitled to summary judgment against insurer for moncy agreed 
to be paid after appraisal of fire loss. : 

Lessee, required by lease to keep premises insured and entitled te 
insurance received by landlord after making repairs at own expense, 
suffered fire loss. Adjuster for insurer employed expert to appraise 
damage and entered into compromise settlement of loss with insured, 
and issued checks for amount thereof. Action was brought on check 
representing pro rata share of contribution of defendant insurer towards 
the settlement. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
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3. INSURANCE. 


Dispute between owner and mortgagee and tenant obligated to insure for 


benefit of owner and mortgagee would not create right not otherwise existing 
in insurer. 


(For other cases, see Insurance, Dec. Dig. § 579.) 

Merrell, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by the Mojac Finance Company, Incorporated, against the Water- 
side holding Corporation and another, impleaded with the Continental Insur- 
ance Company. From an order of the Supreme Court, New York County, deny- 
ing plaintiff's motion for summary judgment against the defendant Continental 
Insurance Company, plaintiff appeals. 

Reversed, with directions. 

See, also, 242 N. Y. S. 565. 


Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Sherman, 


JJ. 
Louis Rosenberg, of New York City (Joseph Feldman, of New York City, 
of counsel: Louis Rosenberg, of New York City, on the brief), for appellant. 
Powers & Kaplan, of New York City (Abraham Kaplan, of New York City, 
of counsel; Philip Samuels, of New York City, on the brief), for respondent. 
Fincy, J. 


From an order denying a motion for summary judgment against the defendant 
the Continental Insurance Company, plaintiff appeals. 

The plaintiff is a lessee under a long-term lease of certain real property. 
By the terms of this lease the plantiff was required to keep the building insured 
against damage by fire for the benefit of the landlord, with the policy issued in 
such manner that the loss, if any, should be payable to the landlord or to the 
mortgagee of the premises, in the first instance. In the event of partial damage 
the plaintiff was required to make the necessary repairs at its own expense, but, 
upon completion of such repairs and full payment therefor, the landlord was 
required to pay to the tenant such moneys as might be received by the landlord 
upon the policy in question. Defendant Waterside Holding Corporation is the 
owner, and the New York Savings Bank is the mortgagee. The amount of the 
insurance was settled with the insurance company, who issued its check for $75,000, 
payable to the owner, the Waterside Holding Corporation, and the New York 
Savings Bank. The check was not deposited and not returned to the insurance 
company for some months, and thereupon the insurance company made a rein- 
spection and ascertained that in its opinion certain repairs had been made which 
would reasonably cost only $37,500 and that the property had not been restored 
to its original condition. It therefore stopped payment on the check, and the 
plaintiff-tenant brought this action. 


[1, 2] The defendant by way of defense sets up a so-called misrepresentation 
or mutual mistake, alleging that the tenant represented to it that these repairs were 
essential. The defendant insurance company fails to show any issue of misrepre- 
sentation or mutual mistake. The damages were perceptible and apparent and 
were seen by the defendant. Following the notice of the fire given to all the 
insurance companies, adjusters of the New York Board of Fire Underwriters 
were appointed by the companies to act as adjusters on their behalf. These ad- 
justers employed an expert in the appraisal of fire damage to buildings, and this 
expert made an inspection of the damaged premises. No claim is made that the 
damages occasioned by the fire were not clearly discerriible, nor that the cost of 
replacement and repair was otherwise than clearly computable. These adjusters 
for the insurance companies, with their expert, estimated the loss to be a sum 
less than $75,000. A representative of the plaintiff estimated the loss at a sum 
in excess of $93,000. This latter estimate of the plaintiff was submitted to the 
adjusters for the insurance companies, who engaged an experienced builder and 
an expert in the appraisal of fire losses to make an independent inspection and 
appraisal predicated upon an examination cf the damages caused by the fire. In 
his opinion the reasonable value of repairing the damage was the sum of approxi- 
mately $70,000. The representative of the plaintiff stood upon the estimate ob- 
tained in its behalf. The adjusters for the insurance companies predicated their 
offer to settle upon the estimate submitted by their expert. The plaintiff finaily 
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offered in compromise to settle its loss for the sum of $80,000, while the adjusters 
offered $70,000. After further negotiations, the loss was finally adjusted in com- 
promise at the sum of $75,000 and checks aggregating that amount were thereafter 
delivered. This action is predicated upon the check which represents the pro rata 
share of. the contribution of this defendant insurance company towards the settle- 
meni. ‘he insurance company had an obligation under its policy either to repair 
the damage itself or compensate the assured therefor. The defendant insurance 
company chose to pay the damage. The amount of the damage having been agreed 
upon, there was no obligation under the policy on the part of the plaintiff to 
make the repairs. 

[3] Any dispute between the owner and the mortgagee and the tenant would 
not cieate a right which did not otherwise exist in the insurance company. 

It follows that the order denying the motion for summary judgment should 
be reversed without costs, and the defendant Continental Insurance Company 
ordered to pay the money into court pending the trial of the conflicting claims to 
the fund of the other parties to the action. 

Dowling, P. J., and McAvoy and Sherman, JJ., concur. 

Merrell, J., dissents. 


ALBERT et al. v. HAMILTON FIRE INS. CO. 
Supreme Court, Appellate Division, First Department. 
May 17, 1929. 
243 New York Supplement 176. 
INSURANCE. 

Items of particulars of defense required in action on fire policy stated. 

(For other cases, see Insurance, Dec. Dig. § 644.) 

\ppeal from Supreme Court. 

Action by Solomon Albert and another against the Hamilton Fire Insurance 
Company. From an order granting motion for bill of particulars of defense, 
defendant appeals. 

Affirmed. 

The items of particulars allowed were as follows: 

1. Set forth the “terms, conditions and stipulations” which the defendant claims 
the plaintiff Solomon Albert violated, as alleged in paragraph XXII of the de- 
fendant's first, separate, distinct, and affirmative defense, setting forth in what 
respects each of the alleged “terms, conditions and stipulations” was violated, and 
the time when and place where so violated, as claimed by the defendant in its 
defense 

2. In what respects the defendant claims the plaintiff Solomon Albert “made 
misrepresentations and false and fraudulent statements” in “an examination (of 
the plaintiff) under oath,” as alleged in paragraph XXII of the defendant’s first, 
separate, distinct, and affirmative defense; if in writing, set forth a complete copy 
of the alleged “misrepresentations and false and fraudulent statements”; if oral, the 
substance thereof, the time when and the place where made, to whom on behalf 
of the defendant it is claimed the same were so made. 

3. In what respects the defendant claims the plaintiff Solomon Albert “made 
misrepresentations and false and fraudulent statements” in paper writings pur- 
porting to be proofs of loss,” as alleged in paragraph XXII of the defendant’s 
first, separate, distinct, and affirmative defense, setting forth a complete copy ol 
the “misrepresentations and false and fraudulent statements,” which the defend- 
ant claims were set forth in the said “proofs of loss,” and in what respects each 
of the said statements were “false and fraudulent,” as claimed by the defendant 
in the said defense, and to whom made on behalf of the defendant, and the date 
when so made, as claimed in the said separate and distinct defense. 

4. In what respects the defendant claims the plaintiff Solomon Albert made 
“misrepresentations and false and fraudulent statements” with respect “to the 
character, quality, kind, quantity and sound value of the property alleged to have 
been damaged and/or destroyed by fire,” as alleged in paragraph XXII of the 
defendant's first, separate, distinct, and affirmative defense, the time when and the 
place where it is claimed the alleged “misrepresentations and false and fraudulent 
statements” were made, to whom made on behalf of the defendant, as claimed by 
it in its said defense; whether the said alleged “misrepresentations and false and 
fraudulent statements” were in writing; if so, set forth a complete copy thereot;: 
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if oral, the substance thereof, setting forth an itemized statement of the “property” 
referred to by the defendant in its said defense. 

5. In what respects the defendant claims the plaintiff Solomon Albert made 
“false and fraudulent statements with respect to and grossly exaggerated the 
amount of and damage to property claimed to have been involved in said fire,” 
as alleged in paragraph XXII of the defendant's first, separate, distinct, and affirm- 
ative defense; the time when and place where it is claimed the same were so made; 
if in writing, set forth a complete copy thereof; if oral, the substance thereof, to 
whom made on behalf of the defendant, as claimed in the defendant’s separate de- 
fense, setting forth an itemized statement of the “property” which the defendant 
claims was “grossly exaggerated” as to amount and damage as claimed by it in 
its said defense. 

6. In what respects the defendant claims the plaintiff Solomon Albert “made 
false and fraudulent statements with respect to the origin of the fire,” as alleged 
in paragraph XXII of the defendant's first, separate, distinct, and affirmative de- 
fense; the time when and place where it is claimed the alleged “false and fraud- 
ulent statements” were made, to whom on behalf of the defendant, as claimd in 
said defense; whether the same were in writing; if so, set forth a complete copy 
thereof; if oral, the substance thereof. 


7. With respect to the defendant’s claim that the plaintiff Solomon Albert “in 
an examination under oath and otherwise” made “misrepresentations and false 
and fraudulent statements,” set forth with respect to the phrase “and other- 
wise” if the alleged “misrepresentations and false and fraudulent statements” are 
in writing; if so, set forth complete copies thereof; if oral, the substance thereof, 
the time when and place where it is claimed the same were so made, and to whom 
made on behalf of the defendant as alleged in paragraph XXII of the defendant’s 
first, separate, distinct, and affirmative defense. 

8. The time when and place where the defendant claims the plaintiff Solomon 
Albert “produced false and fraudulent books of account, bills, documents and 
vouchers,” as alleged in paragraph XXII of the defendant’s first, separate, distinct, 
and affirmative defense; setting forth an itemized statement of what “books of 
account, bills, documents and vouchers” are claimed to be “false and fraudulent,” 
and as to each of said “books of account, bills, documents and vouchers” in what 
respects the defendant claims the same to be “false and fraudulent,” as claimed in 
the said defense; to whom it is claimed the same were presented on behalf of the 
defendant and by reason of which the defendant claims “the said policy became 
and was void, and this defendant relieved of all liability thereunder.” 

9. The time when and place where the defendant claims “the plaintiff Solomon 
Albert * * * did make and present, and cause to be made and presented to the de- 
fendant herein a false financial statement in writing,” as alleged in paragraph XXIII 
of the defendant’s second, separate, and distinct defense, setting forth a complete 
copy of the alleged “writing” referred to therein, and to whom it is claimed the 
same was presented, as set forth in said defense. 

10. In what respects the defendant claims the alleged ‘financial statement” was 
“false” as alleged in paragraph XXIII of the defendant’s second, separate, and 
distinct defense, setting forth each specific instance in which the defendant claims 
the alleged “financial statement” is “false” as claimed in the said defense. 

11. In what respects the defendant claims the plaintiff Solomon Albert “mis- 
represented, falsely and fraudulently, his true financial condition,” as alleged in 
paragraph XXII1 of the defendant’s second, separate, and distinct defense, setting 
forth a specific copy of each of the claimed misrepresentations, and in what respect 
cach is claimed to be false, as set forth in said defense. 

__ 12. The time when and place where the defendant claims the “said false finan- 
cial statement was * * * placed before the defendant,” as alleged in paragraph 
XXIV of the defendant’s second separate, and distinct defense, to whom it is 


claimed the same was delivered on behalf of the defendant as claimed in said 
defense. 


_ 13. With respect to the defendant's claim at paragraph XXVII “that said 
financial statement was and is untrue and false in material respects,” set forth 
the alleged “material respects” referred to by the defendant and how and in what 
manner the defendant claims each to be “untrue and false” and by reason of which 
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it claims in paragraph XXVIII the defendant “was relieved of all obligation or 
liability upon the aforesaid policy. * * *” 

L.. Levy, of New York City, for appellant. 

D. Goldstein, of New York City, for respondents. 

Per Curiam. 

Order affirmed, with $10 costs and disbursements. The bill of particulars tc 
be served within 20 days from service of order. No opinion. Order filed. 


PLANTERS’ BANK vy. GLOBE & RUTGERS FIRE INS. CO. No. 12924. 
Supreme Court of South Carolina. May 16, 1930. 
153 Southeastern Reporter 385. 
INSURANCE. 


Holder of second mortgage containing mortgagor’s agreement to insure could 
not recover proceeds of insurance taken out by lessee for third mortgage on 
newly constructed buildings which lessee had right to remove. 

The mortgagor failed to take out insurance for the protection of the 
holder of the second mortgage as provided by the terms of that instrument. 
Several years after its execution, a portion of the mortgaged land was 
orally leased and the lessee constructed a storehouse, dwelling, and other 
buildings thereon under oral agreement for lease and for right to remove 
the buildings. A policy was issued to the lessee covering the buildings 
against fire loss, which policy was made payable to the owner of the third 
mortgage. After the loss occurred the insurance company paid the amount 
thereof by draft drawn payable to the lessee and the third mortgagee 
jointly. The holder of the second mortgage now seeks to require the 
company to repay the amount of the policy to it by virtue of the covenants 
contained in its mortgage, or as the beneficiary under the policy. 

(lor other cases, see Insurance, Dec. Dig. § 580[2].) 

Carter, J., and Watts, C. J., dissenting. 

Appeal from Common Pleas Circuit Court of Orangeburg County; Wm. H. 
Grimball, Judge 

Action by the Planters’ Bank against the Globe & Rutgers Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Brantley & Zeigler, J. S. Salley, and W. C. Wolfe, all of Orangeburg, for 
appellant. 

lide & Felder, of Orangeburg, and Huger, Wilbur, Miller & Mouzon, of 
Charleston, for respondent. 

CoTHRAN, J. 

This is a case certainly of most novel impression in at least three particulars: 
The plaintiff was not the owner of the property insured; it was not a party, directly 
or indirectly, connected with the insurance policy; the amount of the policy has 
heen paid hy the company to the parties in whose interest it was issued. The 
plaintiff claims the right to a judgment requiring the company to pay again the 
amount of the policy to it, as the holder of a mortgage given to it, by a party 
other than the insured, upon property which its mortgagor did not own, tor the 
reason that its mortgagor had agreed to insure the property covered by the 
mortgage, for its benefit; although the house insured was placed upon the mort- 
gaged land after the date of the mortgage, under an agreement between the 
insured and the mortgagor that the house should be the property of the insured. 

The evidence develops the following facts which are undisputed : 7 

The Wagener Farms Company owned a tract of land containing about 500 
acres. 

On December 20, 1921, it mortgaged the land to the Prudential Insurance 
Company to secure a debt of $9,000; the mortgage was assigned by the Prudential 
Insurance Company to the Old Dominion Trust Company and by it to the State- 
Planiers’ Bank & Trust Company. 

Later, on January 5, 1922, the Wagene: Farms Company gave a second mort- 
gage upon the land, to J. H. Hydrick Realty Company, to secure a debt of 9/,- 
237.25; expressly declared to be junior to the mortgage of the Prudential Insur- 
ance Company above referred to; this mortgage was assigned by the J. H. Hy- 
drick Realty Company to Mary L. Hydrick and Wannamaker & Wannamaker in 
consideration of $8,406.07; later it was assigned by the assignees named to the 
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plaintiff, the Planters’ Bank. This mortgage contained an agreement between the 
parties (Wagener Farms Company and Hydrick Realty Company), that the mort- 
gagor, Wagener Farms Company should insure the house and buildings on the 
property and assign the policy to the Hydrick Realty Company, and that upon 
default the mortgagee might cause the insurance to be taken out in its name and 
be re-mbursed for the premiums paid by it. 

Later, on January 14, 1922, the Wagener Farms Company gave a third mort- 
gage upon the land to W. A. Whitlock, to secure a debt of $6,476.64. 
~ Some time in the early part of 1924, one Tillman Jackson entered upon a 
portion of the mortgaged land and constructed a combination store-house and 
dwelling and other buildings, under an oral agreement with the Wagener Farms 
Company for a lease and for the right to remove the buildings constructed by 
him at the’ termination of his lease. 

On July 19, 1924, after Jackson had completed the construction of the build- 
ings, the defendant Insurance Company issued a policy insuring Jackson from loss 
by fire, of the buildings referred to, in the sum of $2,500. The policy covered 
other property not involved in the present controversy. The loss under the policy 
was made payable to W. A. Whitlock the owner of the third mortgage above re- 
ferred to. Why this was so can be explained only upon the theory that Whitlock 
was procuring the insurance for his protection as a third mortgagee, and doubtless 
was payingethe premiums. It does not appear that Jackson owed Whitlock any- 
thing, or that there was any reason why he should personally take any steps for 
Whitlock’s protection. It does not distinctly appear that Whitlock’s mortgage con- 
tained an agreement on the part of Wagener Farms Company to insure for his 
benefit, but I assume that it did. Whether it did or not Whitlock had the right to 
procure the insurance. 

On December 13, 1924, the oral agreement between the Wagener Farms Com-° 
pany and Jackson, in reference to the lease, was reduced to writing. In this agree- 
ment the following clause appears: “Whereas there are now certain improvements 
located on this property in the nature of one dwelling and store-house combined 
and one gin house and machinery and other small buildings, including one barn 
and stables, which were erected during the year 1924, by the party of the second 
part, under an agreement with the party of the first part which gave the right 
to the party of the second part to remove all buildings herein mentioned from the 
premises, as they were erected by him for his convenience and use under the 
agreement that they would be his. That agreement is hereby extended in line with 
this lease and we therefore recognize the right of ownership of the party of the 
second part to these buildings and his right to remove the same as above stipulated.” 

On February 2, 1925, the insured property was destroyed by fire: on March 
12th, Jackson furnished proof of loss as required; and on March 16th the company 
paid the amount of the loss by a draft drawn payable to Jackson and Whitlock 
jointly. 

I do not déem it necessary to consider the objections raised by the company 
to the proof of loss or the grounds of forfeiture claimed, for the reason that the 
company in the most conclusive manner possible has waived them by paying the 
loss. 

On February 16, 1927, the State Planters’ Bank & Trust Company, the holder 
of the first mortgage brought an action in the court of common pleas for Orange- 
burg county to foreclose its mortgage, and Wagener Farms Company, W. A. 
Whitlock, R. T. Jackson (Tillman Jackson), Wannamaker & Wannamaker, and 
the Planter’s Bank, along with others immaterial here, were made parties. The 
property was sold by the master on salesday in December, 1927, and after paying 
the prior mortgage there was a deficiency judgment in favor of the Planters’ Bank, 
the plaintiff herein, against Wagener Farms Company for the sum of $6,913.14. 
No question of this insurance seems to have been brought into this action when all 
of the parties of interest in the property were before the court. 

Prior thereto (in December 1926) the Planters’ Bank (the plaintiff herein) 
the holder of the second mortgage, having learned of the collection by Whitlock 
of the insurance money, had made demand upon the company for the payment of 
the insurance money based upon the single fact that it owned the second morteag« 
upon the property and that it provided that the mortgagor Wagener Farms Com- 


pany should take out insurance for the protection of the mortgagee, which it had 
failed to do. 
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I cannot perceive the slightest foundation of the plaintiff's claim to the pro- 
ceeds of the insurance which have been paid by the company in compliance with 
the terms of the policy. 

It cannot be sustained upon the agreement of the Wagener Farms Company, 
contained in the mortgage, that it would insure the buildings for the benefit of the 
mortgagee. In the first place that agreement evidently referred to the buildings 
that were then upon the property; not to buildings thereafter constructed by a 
lessee of the mortgagor. While these buildings, placed after and with notice of 
the recorded mortgage, and in the absence of such an agreement as is referred to 
may have become subject to the lien of the mortgage (1 Jones Mortg. [6th Ed.} 
§ 681), I do not think that the mortgagor, if they had been constructed by him, 
would have been under obligation to insure them; much less where they were 
constructed by a lessee who by agreement owned them and had the right of re- 
moval. 

I do not think that there is any doubt as to the correctness of the proposition 
that when the mortgage provides that the mortgagor shall keep the premises in- 
sured for the benefit of the mortgagee, and in fulfillment of this covenant he 
takes out a policy of insurance in his own name, which is not assigned to the mort- 
gagee or made payable to him in any way, the mortgagee is regarded as having an 
equitable lien upon the proceeds of the policy. 1 Jones Mtg. (6th Ed.) § 400. 

Being an equitable lien, my impression is that the mortgagee would be obliged 
to enforce it upon the fund before it may have been paid over to the beneficiary 
of the insurance. 

In reference even to such a situation Mr. Jones says, in the same section: 
But these cases which support the claim of the mortgagee to insurance obtained 
by the mortgagor in his own name are regarded as resting upon special facts which 
justify the inference that the insurance in question was obtained by the mortgagor 
with the intent to perform his agreement to insure for the*benefit of the morteagee, 
or that the agreement had reference to the insurance already obtained. Accordingly 
where there was no ground for such inference, and the Insurance Company paid 
the amount of loss to the mortgagor, the Supreme Court of Massachusetts held 
that the mortgagee had no equitable lien upon the policy, and could not recover in 
the name of the mortgagor”—citing Stearns v. Ins. Co., 124 Mass. 61, 26 Am. Rep. 
647; Farmers’ Loan & Trust Co. v. Penn Plate-Glass Co. (C. C. A.) 103 F. 132, 
56 L. R. A. 710. 

It is manifest, therefore, that the right could not be enforced where the policy 
was taken out by some one not connected with the obligation of the mortgagor to 
take out insurance for the benefit of the mortgagee. 


“ 


In the present case the Wagener Farms Company. mortgagor. did not comply 
or attempt to comply with its agreement (so far at least as the Jackson buildings 
were concerned), and the plaintiff, which had the right upon its default to take out 
insurance, did not exercise its option. The policy was issued to Jackson, not to 
the Wagener Company and it was made payable in the event of loss to Whitlock, 1 
provision which he certainly had the right to have made. There is, so far as I 
can see, not the slightest ligament that connects the plaintiff with the policv. 

In Farmer’s Loan & Trust Co. v. Penn Plate-Glass Co. (C. C. A.) 103 F. 132, 
56 L. R. A. 710, it was held, quoting syllabus: “The rule that. where a mortgagor 
has covenanted to insure the mortgaged property for the benefit of the mortgagee, 
a court of equity may impress an equitable lien in favor of the mortgagee upon 
a fund arising from insurance taken by the mortgagor in his own name, is based 
upon the existence of an express contract by. which the owner agreed to give a 
lien upon that particular fund. and upon the maxim that equity regards as done 
that which ought to be done; but, as equity cannot create the lien independently of 
contract, such rule cannot be applied to the proceeds of insurance taken for his 
own benefit by a grantee of the equity of redemption in the property subject to 
the mortgage. between whom and the mortgagee there is no contract with respect 
to such fund.” 

I do not think that the claim can be sustained upon the theory that one for 
whose benefit a contract has been made may sue upon it though not a party to 
the contract, for the reason that there is absolutely nothing to show that the con- 
tract of insurance was taken out for the benefit of the plaintiff or of any other 
than the third mortgagee Whitlock. a 

In the opinion of Mr. Justice Carter occurs this statement: “The assured, 
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Tillman Jackson, was a lessee of the owner and mortgagor, Wagener Farms Com- 
pany, and in accepting the lease to the land on which the building in question 
was located, took the same with notice and subject to the said covenant in the 
mortgage in question; and when the policy of insurance was issued, the interest of 
the plaintiff attached thereto.” (Italics added.) 

According to this declaration, if Jacksén had not taken out any insurance, he 
would have been bound by the covenant of Wagener Farms Company and liable 
for a breach of it; a position that would hardly be advanced. A lessee of part of 
a tract of land would certainly run a great risk in assuming the obligations of 
his lessor in a previous mortgage. 

The case of Swearingen v. Ins. Co., 52 §. C. 309, 29 S. E. 722, cited in the 
opinion of Mr. Justice Carter, distinctly bases the right of a mortgagee to an 
equitable lien upon the proceeds of insurance, upon an agreement by the mort- 
gagor to take out insurance for his benefit, which as a matter of course would not 
be answered by the issuance of a policy to a stranger to the mortgage who had 
made no such promise. See the cases cited in the opinion of that case. 


In the second appeal of the Swearingen Case, 56 S. C. 355, 34 S. E. 449, 450, 
the court said: “The equitable lien of a mortgage on the proceeds of an insurance 
policy to the mortgagor, under an agreement to insure for the mortgagees benefit, 
extends only to those having notice of such lien.” 

As the mortgagor, Wagener Farms Company, did not comply or attempt to 
comply with its agreement to take out a policy of insurance upon the Jackson 
buildings for the benefit of the mortgagee, it is impossible that a lien was ever 
created by any agreement between them. 


In the opinion of Mr. Justice Carter occurs this further statement: “When 
Tillman Jackson, a lessee, procured insurance on the building in question there 
should have been inserted in the policy a clause to the effect that in case of loss 
by fire payment should be made to the holder of the mortgage plaintiff claims un- 
der, as its interest might appear or to all of the mortgagees as their interest might 
appear, according to priority. But instead of doing this he mentioned only W. A. 
Whitlock, who was a junior mortgagee. We find nothing in the record tending to 
show why Whitlock should be preferred, and according to our view it would be 
inequitable, under the facts of the case, to allow Whitlock, a junior mortgagee, 
to take the insurance money to the exclusion of a prior mortgagee.” 


This statement presumes an obligation on the part of Tillman Jackson, lessee, 
and of Whitlock, junior mortgagee, to take care of the interests of the mortgagees 
which were prior in rank to that of Whitlock. I do not see any possible ground 
for imposing this obligation upon either one of them. Both of the prior mortgagees, 
the State Planters’ Bank & Trust Company and the Planters’ Bank, were amply 
protected by agreements on the part of Wagener Farms Company to take out insur- 
ace for their respective benefits, and upon its default to take out insurance them- 
selves and charge the Wagener Farms Company with the premiums paid. Each 
of them neglected to enforce the agreement on the part of Wagener Farms Com- 
pany and to exercise the option which the agreement gave it. Whitlock, who was 
the third mortgagee, took care of his own interest as he had the right to do with- 
out regard to the neglected interests of the two banks. 


It occurs to me that if there should be any liability in the case at all, which I 
do not at all concede, it would be that of Whitlock to the plaintiff and not of the 
insurance company to the plaintiff, the insurance company. having fully discharged 
its contract obligations evidenced by the policy of insurance which Jackson had the 
unquestioned right to procure and the equally unquestionable right to make the 
loss payable to Whitlock. 

_ There is another matter that I think is worthy of consideration: It is ques- 
tionable in my mind whether the Jackson buildings ever became subject to the 
plaintiff’s mortgage. They were placed upon the land after the plaintiff’s mort- 
gage had been executed, and placed there under an agreement with the Wagener 
Farms Company that Jackson should be considered the owner of them and at the 
termination of the lease be entitled to remove them. The plaintiff’s mortgage was 
not at all injuriously affected by this agreement, the effect of which was to con- 
stitute the buildings chattels real, not subject to the mortgage and removable by 
Jackson at the termination of the lease. He therefore, without regard to the 
covenants of the plaintiff’s mortgagor in reference to insuring the buildings then 
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on the land, had the right to have them insured and make the loss payable to 
whomsoever he pleased. 

Upon the subject of chattels real, see 7 Cyc. 123; 1 Thomp. Real. P. § 58; 
2 Thomp. R. P. § 1270. 

In Newhoff v. Mayo, 48 N. J. Eq. 619, 23 A. 265, 266, 27 Am. St. Rep. 455, 
the court said: “When a building hasgbeen erected by one on lands of another, 
upon an agreement, express or implied, that it may be removed at the pleasure 
of the builder or on the demand of the land-owner, the building is, no doubt, to be 
classed in that division of property which we call ‘purely personal.’ Pope v. 
Skinkle, 45 N. J. Law, 39. But in this case the building was attached to land in 
which its owners had an interest, classified, not as a mere chattel, but as a chattel 
real.” : 

In Dame v. Dame, 38 N. M. 429, 75 Am. Dec. 195, it was held, quoting 
syllabus: “Where a building is erected by one upon another’s land with the con- 
sent of the latter, under an agreement that it could be removed whenever the 
builder should choose, a recovery of the land in a real action by the owner or his 
assignee does not impair the right of the owner of the building to remove it.” 

In Winner v. Williams, 82 Miss. 669, 35 So. 308, it was held, quoting syllabus: 
“A boiler on demised premises, which, with the premises, was subject to a trust 
deed, became worn out, and on the landlord’s refusal to replace it the tenant pur- 
chased a boiler under an express agreement with the landlord that the tenant 
could move it at pleasure. The tenant attached the boiler to the other machinery 
used, and disconnected the old boiler, but left it on the premises. Defendants 
foreclosed a trust deed to the property described, which description did not include 
the new boiler. Plaintiff purchased the boiler from the tenant. Held, that plain- 
tiff took title to the boiler, which was a trade or tenant’s fixture, excepted from 
the general rule as to fixtures.” 

In Paine v. McDowell, 71 Vt. 28, A. 1042, it was held, quoting syllabus: “Where 
a mortgagor in possession of the secured land let a portion of it for the erection 
thereon of a sawmill, under an agreement that the mill was not to become a fix- 
ture, hut might be removed, and where the erections could be removed so as to 
leave the land as good security as though the erection had never been made, the 
lessee had the right to remove the erections, as against the mortgagee—especially 
where the mortgagee knew of the letting about the time the mill was being built, 
and made no objection thereto.” 

In German Savings & Loan Society v. Weber, 14 Wash. 95, 47 P. 224, 38 
L. R. A. 267, it was held that where certain improvements were made upon the 
inside of a building under an agreement with the vendor that, while ordinarily 
they might be considered fixtures, they would remain the property of the seller 
with the right of removal until paid for, such fixtures were not subject to the 
lien of the prior mortgage upon the property. A controlling factor in the de- 
cision of that case was that the prior mortgagee could not be considered a pur- 


chaser for value and was not injured in his security by the addition of the im- 
provements. 


In Binkley v. Forkner, 117 Ind. 19 N. E. 753, 3 L. R. A. 33, it was held that 
“where one purchasing machinery gives a chattel mortgage for its price, and orally 
agrees that it shall be treated as personalty until paid for, and the realty to which 
it is afterwards attached by him will not be injured by its removal, the machinery 
will be considered as personal property, as against a prior mortgagee of the 
realty.” 

In Campbell v. Roddy, 44 N. J. Eq. 244, 14 A. 279, 6 Am. St. Rep. 889, it was 
held that “a prior mortgagee cannot occupy the attitude of an innocent purchaser. 
The interests and rights of the holder of a chattel mortgage upon property which 
is annexed to real estate upon which there is an existing mortgage, must be de- 
termined by the practical application of equitable principles to the rights of the 
respective parties. Whether the chattel mortgage shall be postponed notwith- 
standing the agreement between the owner of the land and the mortgagee, must 
depend upon the inquiry whether or not the preservation of the rights of the 
holder of the chattel mortgage will impair or diminish the security of the real 
estate mortgage as it was when he took it. If it will not, then it will be inequitable 
that the latter should defeat or destroy the security of the former.” 

In Tifft v. Horton, 53 N. Y. 377, 13 Am. Rep. 537, it was held: “Where 
chattels are annexed to real estate with the intent that they shall not thereby 
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become part of the freehold, as a general rule the intent will control; to pre- 
serve their character as personalty a concurrent intent, on the part of a prior 
mortgagee of the real estate, is not necessary; and neither a prior not subse- 
quent mortgagee of the lands can claim, as subject to the lien of his mortgage, 
chattels brought upon and affixed to the lands under an agreement between 
the owner of the fee and the owner of the chattels, that the character of the 
latter as personal property is not to be changed, and that they are subject to a 
right of the owner to remove them.” 

There is a sharp conflict of authorities upon this subject as appears from 
1 Jones, Mtg. (6th Ed.) § 436b. Judge Freeman, in 84 Am. St. 888, states that 
the weight of authority is in favor of the right of the mortgagor and vendor 
or improving tenant to preserve the character of the additions as personal prop- 
erty. 

This appears to be the conclusion of this court in Saye v. Hill, 100 S. C. 
21, 84 S. E. 307, 308, where the court said: “Houses are frequently built and 
expensive machinery installed therein with every appearance of permanency; 
yet it is done under a license from the owner of the soil, or under a lease 
thereof, and under agreement for, and with the intention of removal at the 
expiration of the license or lease. In such cases they are not fixtures”—citing 
Hughes v. Shingle Co., 51 S. C. 1, 28 S. E. 2; Hurst v. Craig Co., 95 S. C. 221, 
78 S. E. 960; Rawls v. American Central Insurance Co., 97 S. C. 189, 81 S. E. 
505. : 

For those reasons I think that his honor Judge Grimball was entirely right 
in directing a verdict for the defendant, and that the judgment appealed from 
should be affirmed. A majority of the court concurring, this opinion becomes 
the judgment of the court. 

Blease, J., concurs. 

Stabler, J., concurs in result. 

Watts, C. J., and Carter, J., dissent. 

Carter, J. (dissenting). 

This action by the plaintiff, Planters’ Bank, a corporation organized under 
the laws of South Carolina, against the defendant, the Globe & Rutgers Fire 
Insurance Company, was commenced in the court of common pleas for Orange- 
burg county, May 30, 1928, for the purpose of recovering against the defend- 
ant the sum of $2,500, on account of insurance on certain buildings alleged 
to have been destroyed by fire February 2, 1925. Issues being joined the case 
was tried before’ his honor Judge William H. Grimball, and a jury, at the 
March 1929 term of said court. At the conclusion of the testimony, on motion 
of the defendant, his honor, Judge Grimball, directed a verdict for the defend- 
ant, and from the entry of judgment on the directed verdict the plaintiff has 
appealed to this court and asks a reversal of the judgment upon the grounds 
set forth in the exceptions, which will be reported. 

The allegations of the complaint pertinent to the questions involved in 
the appeal are, in substance, as follows: 

That the defendant, by its agent Wagener Real Estate & Guaranty Com- 
pany, on July 19, 1924, issued its policy of insurance, No. 3261461, to one Till- 
man Jackson, whereby the defendant insured a certain one-story frame build- 
ing, which was occupied and used as a mercantile building and dwelling by 
the said Tillman Jackson, and also a stock of merchandise and furniture and 
fixtures contained in the said building, the amount of insurance on the build- 
ing being $2,500, on the stock of merchandise $2,000, and on the furniture and 
fixtures $500; the life of said policy being from July 19, 1924, to February 21, 
1925, and the said building, together with the other property mentioned, was 
completely destroyed by fire February 2, 1925; that the plaintiff, at the time 
the policy was issued, and at the time the property was destroyed as afore- 
said, held a mortgage covering the land on which the building in question was 
located, and, by reason thereof, held a mortgage over the building; that this 
mortgage was executed by the Wagener Farms Company, the owner of the 
land at that time, to J. H. Hydrick Realty Company and duly assigned unto 
the plaintiff, and the mortgage was duly recorded, also the assignment, which 
recordation was prior to the date of the destruction of the property by fire 
as aforesaid; that the aforesaid mortgage contained an insurance clause where- 
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by the mortgagor, Wagener Farms Company, obligated itself and its successors 
and assigns to insure the buildings on the land covered by said mortgage, and 
to assign the policy of insurance to the mortgagee, J. H. Hydrick Realty Com- 
pany, its successors and assigns; and that the plaintiff, as the assignee of the 
mortgagee at the time of the said fire was entitled to the insurance on the 
said building; that the defendant had due notice that the insurance on the 
building rightfully belonged to the plaintiff, but notwithstanding such notice 
the defendant did not pay the same to the plaintiff, and has refused payment 
to the plaintiff after demand made therefor. 

While the defendant in its answer admits issuing the policy in question 
and admitted the destruction. by fire of the property covered by the policy, 
it denied the other material allegations, of the complaint, and alleged that the 
policy contained a mortgage clause providing that the loss, if any, under the 
policy to the building therein insured should be payable to W. A. Whitlock, 
as mortgagee, and denied that the policy was absolute and unconditional, but 
on the contrary alleged that the contract of insurance embodied in the policy 
contained covenants and warranties upon which the contract was conditioned, 
namely: “This entire policy shall be void if the insured has concealed or 
misrepresented any material fact or circumstance concerning this insurance or 
the subject thereof; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss * * * this entire policy shall be void, unless other- 
wise provided by agreement in writing attached hereto, if the interest of the 
insured be other than unconditional and sole ownership, or if the subject of 
insurance be a building on ground not owned by the insured in fee simple.” 

The defendant further alleged, as an affirmative defense, that the policy 
was issued and accepted upon the following additional conditions: “The in- 
sured shall, within 60 days after the fire, unless such time is extended in writ- 
ing by this company, render to this company a proof of loss, signed and sworn 
to by the insured, stating the knowledge and belief of the insured as to the 
time and origin of the fire; the interest of the insured and of all others in 
the property; the cash value of each item thereof and the amount of loss or 
damage thereto; all encumbrances thereon.” 


It is also alleged by the defendant, as an affirmative defense, that the 
assured, Tillman Jackson, on the 12th of March, 1925, furnished to the defend- 
ant proof of loss duly sworn to by him, in which it was stated: “At and from 
the time said policy was issued, to and at the time said fire occurred, the as- 
sured’s title to all the buildings described as insured hereunder and the ground 
upon which said buildings were situated, was that of sole and unconditional 
owner in fee simple, and there was, and is now, no lien, mortgage or other 
encumbrance of any nature upon said insured property, and no other person 
than the assured has any interest therein, except the mortgage to Dr. W. A. 
Whitlock.” 

Defendant also alleged that at the time the policy in question was issued 
and at all times subsequent thereto, until December 14, 1926, the defendant 
had no notice or knowledge of any mortgage or other incumbrance upon the 
property insured, except the mortgage to W. A. Whitlock, and on sworn proof 
of the loss furnished by the assured, the said Tillman Jackson, it paid the full 
amount of the policy to the assured and to the said W. A. Whitlock, mort- 
gagee, March 16, 1925, and, further, if at said times there was any other mort- 
gage upon the said property than to W. A. Whitlock, that, under the pro- 
visions of the policy, the policy became void by reason of the false statement 
contained in the said proof of loss; that at the time the said policy was issued, 
July 19, 1924, the assured, Tillman Jackson, was not the sole and unconditional 
owner of the insured property or of the land upon which the building was 
situated and had no interest whatever therein; that on December 13, 1924, 
Wagener Farms Company leased the said land on which the insured building 
was erected to the said Tillman Jackson, but at no time has the assured, Till- 
man Jackson, had any interest in the said building and land other than as 
lessee; that the defendant did not know that the assured had no interest in 
the insured property, or of the land upon which said building was situated and 
was not the sole and unconditional owner thereof until after the commence- 
ment of this action, and had no knowledge of the matters and things alleged 
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until after this suit was commenced, and the defendant further alleges that 
under the provisions of the said policy the same is void by reason of the false 
statements contained in the proof of loss furnished by the assured, the said 
Tillman Jackson. As an additional affirmative defense the. defendant alleged 
that by the said policy it agreed, in the event of loss by fire of the insured 
property, to pay the amount of the said insurance to the said Tillman Jackson, 
and, under the New York Standard Mortgage clause attached to the policy, 
agreed to pay the proceeds of the insurance on the building in question to W. A. 
Whitlock, as mortgagee, to the extent of’ his interest therein, and further al- 
leged that it had no contract of insurance with any other person with respect 
to the insured property, other than the said Tillman Jackson and the said 
W. A. Whitlock, and that the defendant is, therefore, under no obligation to 
make payment to any other person. As a further affirmative defense the de- 
fendant alleged that the said policy of insurance was issued July 19, 1924; that 
the destruction of said property by fire occurred February 2, 1925; that the 
said Tillman Jackson furnished to defendant a sworn proof of loss March 12, 
1925, and at the date of issuing said policy and at all times thereafter until 
a letter was received from the plaintiff December 14, 1926, the defendant had 
no notice or knowledge of the existence of any mortgage or other incumbrance 
on the insured property except the mortgage to W. A. Whitlock. As a further 
affirmative defense, the defendant alleged that the mortgage under which the 
plaintiff alleges it is entitled to the proceeds of said policy of insurance was 
not executed by the assured, Tillman Jackson, and that there was no con- 
tract on his part to keep the property insured for the benefit of the plaintiff. 
As another affirmative defense to the allegations of the complaint, the defend- 
ant alleged that it paid the proceeds in question to Tillman Jackson, the as- 
sured, and to W. A. Whitlock, the mortgagee named in the policy, March 16, 
1925, within the knowledge on the part of the defendant that there were any 
liens upon the property in question other than the mortgage to the said W. A. 
Whitlock; that since this action was commenced the defendant has learned 
that at the time the policy was written, and at the time the loss occurred and 
at the time payment was made as aforesaid, there was a mortgage on the land 
referred to prior to the mortgage held by the plaintiff, namely, a mortgage 
executed by the Wagener Farms Company to the Prudential Insurance Com- 
pany, dated December 30, 1921, duly recorded, for the sum of-$9,000, later by 
assignment held by State Planters’ Bank & Trust Company, which mortgage 
contained a clause requiring the mortgagor to insure the mortgaged premises 
for the benefit of the mortgagee against loss by fire, and, in effect, defendant 
alleged that if Tillman Jackson and W. A. Whitlock were not entitled 


rae) 
receive the proceeds in question then in that event, the holder of the first mort- 


gage was entitled to receive the same, and in no event was the plaintiff entitled 
to payment. As another and further affirmative defense to the complaint, the 
defendant alleged that on December 13, 1924, the Wagener Farms Company, 
owner of the land on which the building in question was situated, entered into 
a lease, dated that date, December 13, 1924, with the said Tillman Jackson with 
reference to the said land and building, which lease contained the following 
provision: 

_ “Whereas, there are now certain improvements located on this property 
in the nature of one dwelling and store house combined, and one gin house and 
machinery and other small buildings, including one barn and stables, which 
were erected during the year 1924, by the party of the second part, under an 
agreement with the party of the first part, which gave the right to the party 
of the second part to remove all buildings herein mentioned from the premises, 
as they were erected by him for his convenience and use under the agreement 
that they would be his. That agreement is hereby extended in line with this 
lease and we, therefore, recognize the right of ownership of the party of the 


second part to these buildings and his right to remove the same as above 
stipulated.” 


In this connection the defendant alleges that by the terms of said agreement 
the said building was the property of the said Tillman Jackson, and the same 
was not subject to lien of the mortgage held by the plaintiff. 


_ The defendant’s motion for a directed verdict was based upon the follow- 
ing grounds: 
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“(1) That this insurance policy was paid to Tillman Jackson and W. A. 
Whitlock as provided in the policy form itself, in compliance with the contract 
of insurance between the parties interested. 

“(2) That at the time of the payment of this insurance policy the defend- 
ant had no notice of any claim or right of the plaintiff to the proceeds of this 
insurance, and, of course, additionally, we deny the right of the Planters Bank 
to have any claim on the insurance in any way. Then, again, upon the record 
of the testimony at the time of the filing of the loss and payment of the insur- 
ance by the company, in no event, the Planters Bank had no right or claim to 
the proceeds of this insurance, in view of the fact that there was a prior mort- 
gage outstanding, and that if either of the mortgagees were entitled to the 
insurance, the first mortgage had the first consideration or the right. 

(Further) That under the provisions of the contract itself, Tillman Jack- 
son and W. A. Whitlock were entitled to be paid the proceeds of this insurance 
and that was binding on the company, and that the company had settled in 
accordance with the binding provisions of the policy itself. 

“(Further) That the contract in issue, or the contract of insurance had the 
standard mortgage clause, which is equivalent to a special contract to Whit- 
lock as well as to Jackson, and the insurance was paid in pursuance to the 
contract. 

“(Further) That the record does not show any covenant or agreement on 
the part of Tillman Jackson to take out this insurance, or that it was carried 
for the benefit of the plaintiff in this case.” 

In granting defendant’s motion for a directed verdict the trial judge did 
not state the grounds upon which his honor based his ruling. Therefore, in 
considering the questions raised by the exceptions we shall take into considera- 
tion the several grounds upon which the motion was based. 

The established facts of the case which have a bearing on the questions 
presented by the appeal may be summed up as: follows: 

The building in question was located on a tract of land in Orangeburg county, 
consisting of about 490 acres and owned by a corporation known as the Wag- 
ener Farms Company. December 30, 1921, this company mortgaged the tract 
of land to the Prudential Insurance Company, which mortgage by assignment 
was later owned by State Planters’ Trust Bank, of Richmond, Va., and was 
satisfied by the application of the proceeds of the sale of the mortgaged land 
before the suit at bar was commenced, but not until after the execution of the 
mortgage held by the plaintiff and assigned to plaintiff, and not until after the 
said policy of insurance was issued. This mortgage which was executed to the 
Prudential Insurance Company contained a clause requiring the mortgagor to 
insure the mortgaged premises for the benefit of the said mortgagee against 
loss by fire. June 5, 1922, the Wagener Farms Company gave a mortgage on 
this tract of land to the J. H. Hydrick Realty Company, which mortgage con- 
tained the following insurance clause: “And it is agreed, by and between thé 
said parties, that the said mortgagors, their heirs, executors or administrators, 
shall and will forthwith insure the house and buildings on said lot and keep th: 
same insured from the loss or damage by fire, and assign the policy of insur- 
ance to tne said J. H. Hydrick Realty Company, its successors, executors, ad- 
ministrators or assigns, and in case he or they shall at any time neglect or fail 
to do so, then the said mortgagee, its successors, administrators, or assigns, 
may cause the same to be insured in their own name, and reimburse them- 
selves for the premiums and expense of such insurance under the mortgage.” 


This mortgage to the J. H. Hydrick Realty Company was a second mort- 
gage, which was on March 21, 1924, duly assigned to the plaintiff, and this as- 
signment was duly recorded the same day the assignment was made. July 19, 
1924, the policy in question was issued, insuring the building against loss by 
fire for the sum of $2,500 and the goods and other property contained in said 
building for the sum of $2,500 in favor of the said Tillman Jackson, with a 
mortgage clause contained in the policy to the effect that the loss, if any, under 
the policy to the building therein insured should be payable to W. A. Whitlock, 
as mortgagee as his interest might appear. This policy was issued about four 
months after the plaintiff became the owner of the said second mortgage and 
four months after the said assignment to the plaintiff was duly recorded. On 
the 13th of December, 1924, the Wagener Farms Company, the owner of the 
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said tract of land, on which the said building was located, entered into a lease, 
dated December 13, 1924, with the said Tillman Jackson, regarding the said 
tract of land and the building thereon, to which reference was made in giving 
a summary of the defendant’s answer. This lease was dated several months 
after the plaintiff became the owner of the said second mortgage and several 
months after the said assignment was recorded. This lease by Wagener Farms 
Company to Tillman Jackson, which bears date December 13, 1924, was not 
recorded until February 17, 1925, and the fire that destroyed the property oc- 
curred February 2, 1925. The proof of loss is dated March 12, 1925, and pay- 
ment by the defendant to Tillman Jackson and W. A. Whitlock was made 
March 16, 1925. The Wagener Farms Company also executed a mortgage over 
the said tract of land to W. A. Whitlock, which bears date January 14, 1922, 
and recorded January 26, 1922. The plaintiff made demand on the defendant 
for payment for the amount of insurance on the house December 13, 1926, and 
payment being refused suit was later commenced. 

We are not concerned with the insurance on the stock of goods, furniture, 
and fixtures, but are concerned only with the insurance on the building, in- 
volving the sum of $2,500; and under our view of the case the leading questions 
involved in the appeal, raised by the exceptions, may be stated thus: 

1. Did the plaintiff under the law and facts of the case have any interest 
or right in the insurance in question? 

2. If under the law and facts of the case the plaintiff had an interest in 
the insurance involved, did the defendant have notice or knowledge of such 
interest or right before making payment to Tillman-Jackson and W. A. Whit- 
lock? 3 

It is the contention of the respondent that since the plaintiff is not named 
in the policy it had no interest in the insurance money in question, and that 
the respondent having paid over the money to Tillman Jackson, the assured, and 
W. A. Whitlock, mortgagee, the only parties named in the policy to receive 
the money, the respondent is discharged of its obligation. The mortgage under- 
which the plaintiff claims, which was executed and assigned to the plaintiff 
prior to the date the policy of insurance was issued, contains a clause under 
which the mortgagor (the Wagener Farms Company, owner of the land) con- 
tracted to insure the buildings on the mortgaged lands against loss by fire and 
to keep the same insured and to assign the policy of insurance to the mortgagee, 
its successors or assigns, and to the caid covenants in effect, bound itself, its 
grantees and lessees. The assured, Tillman Jackson, was a lessee of the owner 
and mortgagor, Wagener Farms Company and in accepting the lease to the 
land on which the building in question was located, took the same with notice 
and subject to the said covenant in the mortgage in question; and when the 
policy of insurance was issued, the interest of the plaintiff attached thereto. 
While the plaintiff had no contractual rights with the defendant under the 
provisions of the policy, it had a benefit in such insurance and an equitable 
lien upon the insurance money when the loss occurred by reason of being the 
owner of the mortgage containing the covenant referred to. In support of this 
position we call attention to the following cases and authorities therein cited: 
Swearingen v. Insurance Co., 52 S. C. 315, 29 S. E. 722; Swearingen v. Insurance 
Co., 56 S. C. 358, 34 S. E. 449; Wheeler v. Insurance Co., 101 U. S. 442, 25 
- a 1055; Mack Manufacturing Co. v. Mass. Bonding Co., 103 S. C. 55, 87 
S. E. 439. 


When Tillman Jackson, as lessee, procured insurance on the building in 
question there should have been inserted in the policy a clause to the effect 
that in case of loss by fire payment should be made to the holder of the mort- 
gage plaintiff claims under, as its interest might appear or to all of the mort- 
gagees as their interest might appear, according to priority. But instead of 
doing this he mentioned only W. A. Whitlock, who was a junior mortgagee. 
We find nothing in the record tending to show why Whitlock should be pre- 
ferred, and according to our view it would be inequitable, under the facts of 
the case, to allow Whitlock, a junior mortgagee, to take the insurance money 
to the exclusion of a prior mortgagee. 5 


We do not agree with the contention of the respondent that it was bound 
under the insurance contract to pay the insurance to W. A. Whitlock. Under 
the law no contract existed between the insurance company and W. A. Whit- 
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lock. He had a benefit in the insurance after the loss by fire of the house 
in question, but such right was subordinate to the rights under the prior mort- 
gage in question. Walker v. Insurance Co., 136 S. C. 162, 134 S. E. 263, 52 
A. L. R. 259, and cases cited above. The standard mortgage clause contained 
in the policy and upon which respondent relies as authority for making pay- 
ment to W. A. Whitlock, does not, in our opinion, under the law of force give 
such right and authority. 

As to the contention of respondent that there was a mortgage prior to the 
‘mortgage under which the plaintiff claims, containing a provision requiring the 
mortgagor to insure the property for the benefit of the mortgagee, to the same 
effect as the provision in the mortgage under which the plaintiff claims, we 
consider it sufficient to call attention to the fact that that mortgage was satis- 
fied by the application of the proceeds derived from the sale of the mortgaged 
premises before this suit was commenced, so that that mortgage passes out 
of the case. If the first mortgage to which we refer had not been foreclosed 
and the same had been of force, then, in that event, the insurance money 
would have been applied on that mortgage which would have reduced the 
amount owing on that mortgage, and the plaintiff would have had something 
coming to it from the sale of the mortgaged premises. But after the mort- 
gage referred to as the first mortgage was paid it could not be brought into 
the case, and the plaintiff's mortgage became a first mortgage and entitled 
a first consideration in the application of the insurance money in question. 

As to the contention that the assured, Tillman Jackson, constructed the 
building in question and that therefore he had the right to insure it in his 
name and make the policy payable to any one he desired, we call attention to 
the fact that whatever interest he acquired in the property he acquired the 
same with notice of and subject to the rights of the plaintiff’s mortgage which 
was of record, and Tiilman Jackson had constructive notice of the same. Cer- 
tainly the court could not hold, as a matter of law, that under the proof the 
assured, Tillman Jackson, was the owner of the building in question and that 
he had the right to do with it as he saw fit. Such question was one for the 
jury under all of the circumstances of the case. The position of the respon- 
dent that the assured, Tillman Jackson, had the right to handle the building 
as he saw fit is inconsistent with respondent’s position that it was discharged 
from all liability under the policy by reason of the alleged false representations 
on the part of the assured, Tillman Jackson. A wrongful act on his part, if 
such was the case, should not defeat the rights of the plaintiff. Furthermore, 
as to the right of the respondent to claim a discharge of all obligations under 
the policy by reason of the alleged material misrepresentations on the part of 
the assured, Tillman Jackson, under all of the facts and circumstances of the 
case, a question of waiver was presented, which was a question for the jury. 

It is the further contention of the respondent that it had no notice of the 
provision in the mortgage held by the plaintiff to which we have referred, which 
gave the plaintiff as the assignee of the mortgage a benefit in the policy and 
an equitable lien upon the insurance in question. It is true, that if the defend- 
ant paid the insurance money in questi to Tillman Jackson and W. A. Whit- 
lock without notice or knowledge of the rights of the plaintiff although de- 
fendant would be discharged from farther liability. The appellant contends 
that the defendant had notice by reason of the recordation of the mortgage it 
held, containing the provisions we have discussed, giving to the plaintiff a 
benefit under the policy and an equitable lien in the insurance money in ques- 
tion. Under the recognized law of this state it is not incumbent on an insur- 
ance company to examine the rec rds for the purpose of ascertaining the own- 
ership of land on which a building is located that it insures against loss by 
fire, or for the purpose of determining the rights of the assured or other parties 
in such building. Therefore the recordation of the mortgage under which the 
plaintiff claims was not constructive notice to the defendant of the plaintiff's 
rights thereunder. See the case of Jeffords v. Tokio Marine & Fire Insurance 
Co., 123 S. C. 471, 117 S. E. 79, and authorities therein cited. But under our 
view of the case there was testimony which tended to show that the defendant 
had actual notice of the plaintiff's rights which we have discussed herein; that 
is, that its authorized agents had such notice. The mortgage in question and 
under which the plaintiff claims was executed by Wagener Farms Company; 
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also, the lease to the assured, Tillman Jackson, was executed by the Wagener 
Farms Company. The insurance policy was signed by Wagener Real Estate 
and Guaranty Company, as agent of the defendant. At the. time, the testimony 
tends to show, the secretary and treasurer of the Wagener Farms Company 
and the secretary and treasurer of the Wagener Real Estate & Guaranty Com- 
pany was one and the same person, and knew that the plaintiff had an inter- 
est in the insurance money in question. This knowledge was imputed to the 
defendant. If the defendant had notice or knowledge of the rights of the plain- 
tiff and notwithstanding such notice or knowledge made payment to Tillman 
Jackson and W. A. Whitlock, ignoring the rights of the plaintiff, it would not 
be discharged of its obligation and would be liable to the plaintiff. Planters’ 
Bank v. Lummus Gin Co., 132 S. C. 16, 128 S. E. 876, 41 A. L. R. 592; Equitable 
Trust Co. v. Columbia National Bank, 145 S. C. 91, 142 S. E. 818; Gibbes 
Machinery Co. v. Insurance Co., 119 S. C. 1, 111 S. E. 805, 21 A. L. R. 1460. 
We think the case should have been submitted to the jury on the question of 
notice. 

The respondent cites the cases of Ayers v. Business Men’s Insurance Co., 
148 S. C. 355, 146 S. E. 147, and Huestess v. South Atlantic Life Insurance Co., 
88 S. C. 31, 70 S. E. 403, in support of the position that the insurance company 
is not bound by the agent’s knowledge when the insured, or person acting for 
the insured, participated in the fraud. The answer to respondent’s position is 
that under the testimony in the case at bar the court cannot hold that there 
was conclusive fraud on the part of the defendant’s agent and the assured, and 
this question should have been submitted to the jury for determination. 

While we have not in this opinion discussed every question suggested by 
respondent’s counsel, we have carefully considered the same, and after due con- 
sideration it is our opinion that the case should have been submitted to the 
jury and that his honor, the trial judge, erred in granting defendant's motion for 
direction of a verdict. 

The appeal should therefore be sustained, and it is the judgment of this 
court that the judgment of the circuit court be, and is, hereby reversed, and 
the case remanded for a new trial. 

Watts, C. J., concurs. 


WEIS v. NORWICH UNION FIRE INS. SOC., Limited. No. 6886. 
Supreme Court of South Dakota. June 24, 1930. 
231 Northwestern Reporter 292. 
1. INSURANCE. 


Questions, if any, regarding misrepresentations of ownership of property 
destroyed by fire Held waived by insurer, in view of supplemental proof of loss 
and check for settlement. 

Insurer, when sued on policy, contended that property destroyed 

by fire was in reality owned by husband, and that in proofs of loss 

he was represented as such, while on trial wife contended that he was 

sole and unconditional owner. Insurer sent out supplemental proof of 

loss made out on behalf of both husband and wife, which was executed 

by both and mailed to ajustment company. Check for amount of settle- 

ment was made payable to both husband and wife and sent to agent 

for delivery to insured. 

(For other cases, see Insurance, Dec. Dig. §§ 396[6], 399.) 

2. INSURANCE. 

Breach of iron-safe clause in fire policy held waived, where adjusting agent 
was fully informed before adjustment and settlement of loss. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

3. INSURANCE. 


_Provision in fire policy, imposing one-year limitation, held inapplicable to 
action based on settlement for loss. 


(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from Circuit Court, Tripp County; J. R. Cash, Judge. 
Action by Margaret Weis, doing business as the Weis Mercantile Com- 
pany, against the Norwich Union Fire Insurance Society, Limited, a corpora- 
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tion. From a judgment for plaintiff and from an order denying a new trial, 
defendant appeals. 


Affirmed. 
L. E. Waggoner, of Sioux Falls, for appellant. 


Windsor Doherty, of Winner, and George Buffington, of Dallas, for re- 
spondents. 


Brown, P. J. 

During the lifetime of a fire insurance policy for $1,000 issued by appellant 
to Weis Mercantile Company and covering a stock of merchandise in Mill- 
boro in Tripp county, the insured property was destroyed by fire about 6 
o'clock in the evening of December 12, 1926. The property was insured in two 
other companies; the total insurance carried being $4,000. The companies were 
notified of the loss, proof of loss made, and examination of the premises, and 
negotiations for adjustment of the loss were undertaken by the Western Ad- 
justment Company of Sioux Falls, assuming to act on behalf of the several 
companies. Mr. Waggoner, the attorney for the appellant on this appeal, as- 
sumed to represent and act for the companies as attorney in these negotiations, 
and a settlement on the basis of $3,250 in full for the loss was agreed upon, 
this amount to be paid pro rata by the several companies, the share for which 
appellant was to be liable being $812.50. About the latter part of April or 
beginning of May, 1927, checks for the several amounts which each company 
was to pay were sent to the local insurance agent at Dallas to be turned over 
to the insured. Two of these checks were delivered to the insured, but, on 
account of a garnishment proceeding against Elmer Weis, husband of respond- 
ent, appellant’s check for $812.50 was held up, and later was recalled by, and 
returned to, appellant. The garnishment proceeding was settled and dismissed, 
and the adjusting agent and Mr. Waggoner notified thereof, and about the 
month of April, 1928, a request made that the $812.50 due from appellant be 
paid. In response to this request, the adjustment company wrote that appel- 
fant did not believe that it could be held on the liability, and payment was 
refused. At the trial, both parties moved for a directed verdict. The judge 
took the case from the jury, and made findings and conclusions in favor of 
plaintiff, and, from a judgment on the decision and an order denying a new 
trial, defendant appeals. 

{1] Appellant contends that Elmer Weis was in reality the owner of the 
stock of goods, that in proofs of loss submitted to the company he was repre- 
sented as the owner, while on the trial plaintiff testified that she was the sole 
and unconditional owner of the property; and it is further contended that the 
action, not having been brought within a year after the fire, is barred by the 
terms of the policy. All question as to misrepresentations of the ownership 
of the property destroyed was waived by the appellant sending a supplemental 
proof of loss made out in behalf of Weis Mercantile Company, Margaret Weis, 
and Elmer Weis, which was executed by both Elmer and Margaret and sent 
in to the ajustment company, and the check for the $812.50 share of the loss 
to be paid by appellant to Elmer Weis, Margaret Weis, and Weis Mercantile 
Company. Appellant’s defense on the ground that there was a misrepresenta- 
tion as to the ownership of the property is a mere quibble, and cannot be sus- 
tained. 

[2] The contention that there was a breach of the conditions of the policy 
on the part of the insured by failure to keep proper books of account and 
keep them in an iron safe, and that therefore no recovery can be had, is like- 
wise untenable. The undisputed testimony shows that the adjusting agent 
was fully informed about all these matters before the adjustment and settle- 


ment was made, and the claimed breach of conditions in the policy, if any 
such breach existed, was waived. 


[3] To the defense that the action was not commenced within a year 
from the date of the fire, it might well be replied that by its conduct appel- 
lant had waived that provision in the policy. Without passing on this point, 
it is enough to*say that the complaint states facts sufficient to constitute a 
cause of action for the amount agreed upon as a settlement and demands judg- 
ment for $812.50 and interest, that the evidence sustains such a cause of action, 
and the findings and judgment of the court are for $812.50 and interest, and 
to this cause of action the provision requiring an action on the policy to be 
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begun within a year after the fire does not apply. Farmers’ & Merchants’ In- 
surance Co. v. Chestnut, 50 Ill. 111, 99 Am. Dec. 492. 

The judgment and order appealed from are affirmed. 

Polley, Sherwood, and Burch, JJ., concur. 

Campbell, J., concurs in the result. 


HOME INS. CO. v. PUCKETT. No. 1369—5524. 
Commission of Appeals of Texas, Section A. May 7, 1930. 
27 Southwestern Reporter 111. 
1. INSURANCE. 


Evidence held insufficient to establish that insurer waived provisions of 
tornado policy that policy would lapse on nonpayment of premium notes. 

The evidence disclosed that insured property was destroyed by 
cyclone after default in payment of premium note, and that thereafter 
insurer accepted payment of premium note and returned note to in- 
sured, but evidence did not show that insurer had knowledge of loss at 
time it accepted the premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
3. INSURANCE. 
Courts will not undertake to construe plain and unambiguous language 
tornado policy otherwise than parties themselves intended it should be. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4. INSURANCE. , 
Insurance company may stipulate for prompt payment of premiums and 
provide forfeiture by way of penalty to enforce such provision. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
5. INSURANCE. ig ; 
Where tornado policy provided for proof of loss, insurer held entitled to 
be furnished proof, unless waived. 
(For other cases, see Insurance, Dec. Dig. § 536.) 
6. INSURANCE. 


Insured suing on fire policy held not entitled to interest from date of loss, 
where proof of foss was not filed within 60 days, as required by policy, but 
only to interest from period of 60 days after proof of loss or denial of liability 
by insurer. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by W. A. Puckett against the Home Insurance Company. Judg- 
ment for plaintiff was affirmed by the Court of Civil Appeals [17 S.W. (2d) 
849], and defendant brings error. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, 
for plaintiff in error. 


Thomas W. Thompson, of Greenville, for defendant in error. 

SHARP, J. 

W. A. Puckett instituted this suit in the county court of Hunt county 
against the Home Insurance Company upon a policy of insurance for $300 
against loss or damage by tornado or cyclone, and alleged that on May 9, 1927, 
the property insured, which consisted of plaintiff’s household goods, etc., cov- 
ered by the policy, was totally destroyed by cyclone; that the policy was dated 
December 15, 1922, and was to run for a period of five years from the date 
thereof. Plaintiff prayed for judgment for the sum of $300, with interest 
thereon from the 9th day of May, 1927. The defendant answered with a plea 
in abatement, general demurrer, general denial, and furthermore that the suit 
could not be maintained by plaintiff because he had not complied with the pro- 
visions contained in the policy, which require that notice shall be given of such 
loss in writing to the company, and, within sixty days after the date of the 
tornado or cyclone, render a statement to the company signed and sworn to 
by the insured, stating the interest of the insured, etc.; and defendant further 
alleged that it was not liable to the plaintiff for any loss or damage that might 
accrue to property described in said policy while any promissory note or obli- 
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gation, or part thereof, given for the premium, was past due and unpaid, and 
that the plaintiff had not complied with the provisions of the policy in that 
respect by being delinquent in the payment of one premium due for the year 
1927, and that whatever loss plaintiff suffered occurred during the time he was 
delinquent in the payment of the premium due on the policy. Plaintiff in 
reply thereto alleged that he had complied with all of the provisions contained 
in the policy, and that the insurance company had waived the provisions in 
the policy of his failure to file proof of loss or to declare the policy forfeited 
for failure to pay the premium note when due according to the terms thereof. 
The case was tried before the court without a jury, and, upon the conclusion 
of the testimony, the court rendered a judgment for plaintiff against the de- 
fendant in the sum of $300, together with interest thereon, at the rate of 6 
per cent. per annum, from the 9th day of May, A. D. 1927, and all costs of 
suit. The case was appealed to the Court of Civil Appeals for the Sixth Supreme 
judicial district, and was affirmed by that court. 17 S. W.(2d) 849. 

Counsel for the Home Insurance Company earnestly contend that the un- 
disputed evidence shows that the note and policy sued upon by plaintiff pro- 
vided that the policy of insurance should lapse and be in suspension, if any 
premium note which was given for deferred premiums should not be paid 
when due, and that there could be no recovery under the policy so long as the 
premium note or any part thereof might be due and unpaid, and that, upon 
default in any installment of any such premium note, the unpaid balance should 
immediately become due and payable and considered as earned, and might 
be collected by law or otherwise; that the undisputed evidence shows that the 
premium note was given for a portion of the deferred premium, the Jast in- 
stallment of which was due January 1, 1927, and which was not paid when 
due, and remained due and unpaid until some time in October, 1927, and that 
the loss by plaintiff occurred on May 9, 1927, and it being claimed by the in- 
sured that the suspension provision of the policy was not affected because the 
insurance company was estopped to assert said suspension provision because 
it had demanded and received the last premium of installment after the loss 
had occurred, and it is urged that the Court of Civil Appeals was in error in 
holding that the insurance company had demanded payment of the note and 
actually accepted payment thereof after the loss occurred, with the knowledge 
that the loss had occurred, and that the suspension provision of the policy had 
been waived by estoppel, and that by reason thereof the insured could recover 
under the policy. The policy sued upon by plaintiff is dated December 19, 
1922, and was issued by J. M. Tisdal, agent, at Commerce, Tex., and counter- 
signed by the insurance company, and contains the following provision: 

“It is expressly agreed that this Company shall not be liable for any loss 
or damage that may occur to property herein described while any promissory 
note or obligation, or part thereof, given for premium remains past due and 
unpaid. Payment of notes must be made to The Home Insurance Company, at 
its Western Farm Department Office at Chicago, Illinois. The Company may 
collect by suit or otherwise such premium note or notes and a receipt from 
the said office of the Company must be received by the assured before there 
can be any revival of the Policy, which shall in no event carry the insurance 
beyond the original term. In case of loss prior to maturity of any note given 
for premium the Company may deduct said note in settlement of claim. If 
any part of the premium on this Policy for which credit is given be not, paid 
when due, the whole premium shall be considered earned and be immediately 
ayable.” 

. The note given by plaintiff, dated December 19, 1922, payable to the Home 
Insurance Company, among other things, contains the following provision: 

“I promise to pay to said company or order * * * Fifty-six Dollars and 

40 cents payable in installments as follows: 


“Fourteen Dollars and 10 Cents, upon the first day of January, 1924 and Four- 
teen Dollars and 10 Cents upon the first day of January, 1925, and Fourteen 
Dollars and 10 Cents upon the first day of January, 1926, and Fourteen Dollars 
and 10 Cents upon the first day of January, 1927, without interest. And it 1s 
hereby agreed that in case any one of the installments herein named shall 
not be paid at maturity, or if any single payment promissory note (acknowl- 
edged as cash or otherwise) given for the whole or any portion of the pre- 
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mium for said Policy shall not be paid promptly when due, this Company shall 
not be liable for loss during such default, and the said Policy shall lapse until 
payment is made to this Company at the Farm Department at Chicago, and 
the whole amount of installments or notes remaining unpaid on said Policy 
may be declared earned, due and payable, and may be collected by law. In 
settlement of any loss under above Policy, this Company may deduct therefrom 
the entire amount of unmatured installments of this note. This note is given 
in payment for above policy of insurance.” 

The evidence introduced by plaintiff with reference to his loss and his con- 
nection with an agent or supposed agent of the insurance company is very 
meager and indefinite, and we set it out as follows: 

“T lost this property on the 9th day of May, 1927. My house was totally 
destroyed, and there was nothing left of my household goods that I could use. 
That was on May 9th, 1927. At that time I had not paid the January install- 
ment on my premium note. No, sir, I did not notify the company of the loss. 
I know Mr. Dave Wright of Celeste; I have known him ten or twelve years. 
I know of his writing insurance among my neighbors. He wrote a policy for 
me, a contract previous to this one. I am sure that he wrote Ed Holloway. 
I saw him figuring with one of the Holloways; I couldn’t tell you the exact 
date, but it was about a year before my loss. Mr. Wright said that his pur- 
pose was writing insurance. When he came down on the morning after the 
loss, he told me that he would report my loss. Mr. Wright lives at Celeste, 
Texas. He has lived there ever since I have known him. That piece of paper 
which you show me is a note payable to The Home Insurance Company dated 
December 19th, 1922. It is signed by W. A. Puckett. That is the note I gave 
The Home Insurance Company. * * * Five years previous to this time I 
had taken out a policy through Mr. Dave Wright, at Celeste, Texas, and I 
guess I signed an application at that time. When I got insurance on my farm 
property I signed the papers and they sent them off and the policy came back 
to me. Personally I had had no dealing with reference to wyiting other insur- 
ance with Mr. Wright since the time he wrote a policy for‘me several years 
prior to 1922. He never wrote any other insurance for me. When he did 
write it, I signed an application and note in the usual way.” 

The evidence is undisputed that plaintiff did not pay .the premium note 
when due on January 1, 1927; that whatever loss he suffered by reason of the 
cyclone or tornado was on May 9, 1927; that he sent a draft dated October 15, 
1927, to the insurance company, and in a few days his note was returned to 


him marked paid. On October 27, 1927, the plaintiff wrote to the insurance 
company the following letter: 


“Greenville, Texas, Oct. 27, 1927. 
“The Home Insurance Co., 137 So. LaSalle St., Chicago, IIL, 


“Gentlemen: Will you please send me blank prcofs of loss for my tornado 
policy as have had _a loss and desire to make proper proof of same to you. 
My Policy is No. F 1. 526557—B.496080, and was dated Dec. 19, 1922. 


“I will thank you to forward it as soon as you can, to me at Celeste, Texas, 
R. F. D. No. 1, and oblige, 


aa “Yours truly, W. A. Puckett.” 

Plaintiff further testified that, after writing the foregoing letter, he did not 
receive any blank proofs of loss, but a Mr. Wright came out to see him. The 
plaintiff further testified as follows: 

“After writing this letter I did not receive any blank proofs of loss but a 
Mr. Wright came out to see me. He came by the place, but I didn’t go with 
him; there wasn’t anything but the ground for him to see. After that I made 
a proof of loss and swore to it and mailed it to the Company at Chicago. That 


a time in November, 1927. I registered that letter and a got A receipt 
or it.” 


Edward P. Hitchcock, supervisor and office manager for the farm depart- 


ment of the Home Insurance Company in Chicago, tesified by deposition that 
his duties were to have general charge of the company’s office and particularly 
of the collections and the correspondence pertaining thereto; that the first notice 
that the Home Insurance Company received from W. A. Puckett that he had 
a loss under the tornado policy was contained in a letter dated October 27, 1927: 
that the insurance company did not receive any notice of, or reference to, a 
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cyclone or tornado damage to any property claimed to be covered by the pol- 
icy sued upon on May 9, 1927, until it received a proof of loss about November 
23, 1927. 

J. D. Abney testified for the insurance company to the effect that he was 
the special agent for the Home Insurance Company, with headquarters at 
Dallas, and that his territory comprised Hunt and other surrounding counties 
during the year 1927, and that he is now the special agent for the company; 
that he did not receive notice that W. A. Puckett had any kind of a loss until 
after the remittance of his premium due on the policy in October, 1927. Up 
until that time he had not been notified of any character of loss or claim by 
Puckett. He had charge of the fire and tornado insurance policies in Hunt 
county; it was his duty to look after the fire and tornado insurance policies for 
the Home Insurance Company; that the agents took applications for the pol- 
icies, and they are sent to the home office in Chicago; that he looks after the 
collections and adjustments. The loss was turned over to Mr. A. A. Wright 
in November, 1927. 

The Court of Civil Appeals based its judgment affirming the judgment of 
the trial court upon estoppel by waiver, and uses the following language: 

“The judgment in favor of appellee was based upon estoppel by waiver. 
It is believed that there is evidence going to support the trial court’s conclusion 
that, under the doctrine of estoppel by waiver, the company had lost the right 
and was precluded from asserting the enforcement of the conditions contained in 
the policy. A provision for punctual payment of premiums, and forfeiture or 
suspension of insurance for the nonpayment when due, is for the benefit of the 
insurance company and may be waived.” 

[1] We are of the opinion that, taking the entire testimony as shown from 
this record in its most favorable light, it is not shown that any agent, officer, 
or representative of the insurance company, with full knowledge of the facts 
pertaining to the loss sustained by plaintiff, waived any of the provisions of 
‘the policy. Some evidence was introduced to show that a man by the name of 
Wright went to plaintiff’s place after the loss, but it is not shown that Wright 
had anything to do with the issuance or the delivery of the policy sued upon, 
or that he collected any premiums on policies for the insurance company in 
any way whatsoever. The testimony further shows that the insured never 
pressed his claim for his damages sustained until after he had remitted the 
amount of the premium in October, 1927, and that in his letter to the company 
stating that he had sustained a loss, he did not state when that loss occurred; 
and the testimony, considered in its most favorable light for plaintiff, is to the 
effect that’ Wright thereafter came to his place, and it is not shown from the 
testimony that he or any other person representing the insurance company 
gave the plaintiff any blanks for the purpose of making out a proof of loss, or 
that the insured, acting upon any suggestion made by Wright or any one else 
pretending to represent the company, went to any expense or trouble in making 
out a proof of loss, and this record wholly fails to show, in our opinion, that 
Wright or any other representative of the insurance company, with full knowl- 
edge of plaintiff’s loss, waived the provisions of the policy with reference to 
the forfeiture, or that he or any one was authorized to act for the company 
with reference to waiving the suspension of the policy during the delinquency 
of the insured to pay the premium due. In other words, this record fails to 
show that whatever was done by the company through its officers or agents 
with reference to the loss or claim of plaintiff was done with full knowledge 
thereof, and it is plain that an essential and necessary element of estoppel is 
absent. 

[2-4] It is a well-recognized rule that forfeitures are not favored in law, 
but, if the contract of insurance is expressed in plain and unambiguous lan- 
guage, the courts will not undertake to construe the language otherwise than 
the parties themselves intended that it should be. It is a further well-recog- 
nized rule that an insurance company has the right to stipulate for the prompt 
payment of the premiums due and provide a forfeiture by way of penalty - 
enforce such provision. There is nothing illegal in such contract. It was A e 
duty of the insured, if he desired to avoid such forfeiture, to show a waiver 
or a substantial compliance with the terms of the insurance policy. In Me 
opinion, this has not been shown in this case. In the case of Duncan v. Unite 
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Mutual Fire Insurance Co., 113 Tex. 305, 254 S. W. 1101, 1102, the court, in 
passing upon a certified question involving a similar question as that involved 
in this case, says: 

‘By the plain'terms of the policy, the company was not liable for any loss 
or damage thereunder after the unpaid portion of the premium became due, 
so long as it was unpaid, unless the company has waived its right under the 
clause of the policy set up as a defense. A fair and reasonable interpretation 
of that clause is that the parties intended by its provisions that nonpayment 
of the unpaid portion of the premium should have the effect of suspending the 
obligation to pay for any loss that might occur during the default in payment 
of the premium, and that, upon its payment, the policy should be revived, and 
in full force. The parties had a right so to contract. .The provision was not 
contrary to any law or to public policy. It was evidently inserted for a legiti- 
mate purpose—to aid in securing prompt payment of the premium. It could 
work no injury to the plaintiff except by his own fault or negligence. Such 
injury would not be due to the provision of the policy, but to his own default.” 

See North River Insurance Co. v. Reeder (Tex. Civ. App.) 288 S. W. 257 
(Writ of Error denied); Cohen v. Continental Fire Ins. Co., 67 Tex. 325, 3 S. W. 
296, 60 Am. Rep. 24; Union Central Life Ins. Co. v. Wilkes, 92 Tex. 468, 49 
S. W. 1038; Nat. Life Ins. Co. v. Manning, 38 Tex. Civ. App. 498, 86 S. W. 
618; Moore v. Supreme Assembly of Royal Society, 42 Tex. Civ. App. 366, 
3S. W. 1077; Supreme Lodge v. Keener, 6 Tex. Civ. App. 267, 25 S. W. 1084; 
Interstate Fire Ins. Co. v. Sorrells (Tex. Civ. App.) 295 S. W. 242; Southland 
Life Ins. Co. v. Hopkins (Tex. Com. App.) 244 S. W. 989; Union Central Life 
Ins. Co. v. Chowning, 8 Tex. Civ. App. 455, 28 S. W. 117; Thomas et al. v. 
North River Ins. Co. (Tex. Com. App.) 277 S. W. 1041; Liverpool & London 
& Globe Ins. Co. v. Baggett (Tex. Civ. App.) 275 S. W. 313; Jefferson Standard 
Life Ins. Co. v. Hicks (Tex. Civ. App.) 264 S. W. 1033; Laughlin v. Fidelity 
Mutual Life Ass’n, 8 Tex. Civ. App. 448, 28 S. W. 411; Continental Ins. Co. 
v. Stratton, 185 Ky. 523, 215 S. W. 416, 8 A. L. R. 391; New Zealand Ins. Co. 
v. Maaz, 13 Colo. App. 493, 59 P. 213; German Alliance Ins. Co. v. Ft. Worth 
Grain & Elevator Co. (Tex. Com. App.) 269 S. W. 430; Home Ins. Co. v. Ft. 
Worth Grain & Elevator Co. (Tex. Com. App.) 269 S. W. 432. 

[5, 6] By proper assignment, counsel for the insurance company contend 
that the court erred in rendering judgment for interest at the rate of 6 per 
cent. per annum from May 9, 1927, because such a judgment is excessive to 
the extent of such interest, since nothing was due and payable under the policy 
until the submission of proof of loss, which was not submitted under the un- 
disputed evidence until about November 23, 1927; the loss having occurred on 
May 9, 1927. The provisions of the policy provided for a proof of loss to be 
furnished to the company by the insured, and the company was entitled to be 
furnished this proof of loss, unless waived by the company. 

Since this case will be reversed and remanded, we hold that, the plaintiff 
not having filed a proof of loss as provided for by the terms of the policy until 
about November 23, 1927, he is not entitled to interest thereon from May 9, 
1927, but is only entitled to interest upon whatever amount he should recover 
trom a period of sixty days after the proof of loss had been filed or received, 
or from the date of denial of liability by the company, which was January 2, 
1928. Queen Ins. Co. v. Jefferson Ice Co., 64 Tex. 578; Fire Association of 
Philadelphia v. Strayhorn (Tex. Com. App.) 211 S. W. 447. 

: For the reasons herein stated, we recommend that the judgment of the 
Court * Civil Appeals and of the trial court be reversed and remanded for a 
new trial. 

Cureton, C. J. 

Judgments of the county court and Court of Civil Appeals are both re- 
versed, and cause remanded, as recommended by the Commissioner of Appeals. 


. We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 
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PHOENIX ASSUR. CO., Limited, v. BULLOCH et al. No. 2403. 
Court of Civil Appeals of Texas. El Paso. April 17, 1930. 
Rehearing Denied May 8, 1930. 

27 Southwestern Reporter (2d) 571. 

1, INSURANCE. 

Insurer waived insured’s breach of record warranty clause, where agent when 
informed that insured had not complied with clause, told insured policy would be 
paid, and insured relying on that statement expended money, time, and labor to 
furnish information concerning loss. 

(For other cases, see Insurance, Dec. Dig. §§ 394, 396[1].) 

2. INSURANCE. 

Proof of amount and value of property destroyed was admissible under fire 
policy, where insured’s waiver of breach of warranty was established. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

Error from District Court, Dallas County; Royall R. Watkins, Judge 

Action by Mary Ellen Bulloch and husband against the Phcenix Assurance 
Company, Limited. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Houston Wood and Lively & Dougherty, all of Dallas, for defendants ‘4 error. 

Per Curiam. 

Plaintiff in error issued to the defendant in error George Bulloch a fire in- 
surance policy, in the sum of $3,000, covering a stock of X-ray merchandise and 
laboratory equipment situated at 3900 Live Oak street, in Dallas. 

On August 8, 1926, the property was destroyed by fire. On December 3, 1926, 
3ulloch assigned the policy and cause of action to Dora Lindley, who, on June 
25, 1928, assigned the same to Mary Ellen Bulloch, wife of George Bulloch, as her 
separate property. 

This suit is by Mrs. Bulloch and her husband to recover upon the policy the 
loss sustained by the fire. In bar of the action the plaintiff in error pleaded a 
breach by the assured of the record warranty clause contained in the policy. In 
reply to this the defendants in error pleaded that after the fire such breach was 
waived.’ The facts pleaded and relied upon as constituting such waiver are suffi- 
ciently indicated by the issues submitted to and found by the jury. 

Briefly stated, the facts found in response to the issues are as follows: 

1. A. Zintgraff, on or about August 10, 1926, and after Geo. Bulloch had in- 
formed him that he had not complied with the record warranty clause, told Bulloch, 
in substance, that the policy would be paid according to the amount of the loss 
sustained by the fire. 

2. Bulloch relied upon such statement. * 

3. Bulloch expended money, time, or labor to furnish the defendant infor- 
mation concerning said loss. 

4. During the latter part of August or first of September, 1926, Zintgraff 
made the same statement to Bulloch indicated in the first finding. 

5. Bulloch relied upon such statement. 

6. The same finding as in No. 3. 

7. Prior to October 26, 1926, M. D. Kinney made the same statement to 
Bulloch indicated in the first finding. 

8. Bulloch relied upon such statement. 

9. The same finding as in No. 3. 

10. Kinney stated to Bulloch, in substance, that he was willing to pay one- 
half of whatever loss was found had been sustained not to exceed the amount of 
the policy. 

11. Bulloch relied upon such statement. 

12. The same finding as in No. 3. 

i3. The actual cash value of the property destroyed was $2,894.81 on August 
8, 1926. 

Zintgraff and Kinney referred to in the findings were adjuster and state agent, 
respectively, of plaintiff in error. 

There being additional concurrent insurance, plaintiff in error could be held 
liable for only one-half of the value of the property for which amount, with 
interest, judgment was rendered. 
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Plaintiff in error in a brief of 118 typewritten pages, much of it single spaced, 
presents 64 assignments of error with 46 supporting propositions. — To separately 
discuss these assignments and propositions would prolong this opinion beyond any 
reasonable length and no good purpose would be served by such a discussion. 

We shall endeavor to condense as much as possible our rulings upon the 
various questions presented. 

Various assignments question the sufficiency of the evidence to support the 
findings made. These assignments are overruled. The evidence supports all of 
the findings. 

The undisputed evidence shows the assured did not comply with the record 
warranty clause contained in the policy. Of this fact the adjuster Zintgraff was 
advised by the assured immediately after the fire. 

[i] The findings establish a waiver of the breach of the record warranty 
clause. Home Ins. Co. v. Ft. Worth, etc. Co. (Tex. Civ. App.) 262 S. W. 870; 
Id. (Tex. Com. App.) 269 S. W. 432; Id. (Tex. Com. App.) 274 S. W. 123; 
Occidental Fire Ins. Co. v. Fort Worth, etc., Co. (Tex. Civ. App.) 294 S. W. 953. 

The doctrine applied in the cited cases is stated in a headnote in 262 S. W. 
870, 871, as follows: “Where fire insurer’s agent assured insured that, notwith- 
standing insured’s breach of warranty, the policy would be paid, and insured relied 
thercon and expended time and money in procuring and furnishing the agent evi- 
dence of the value of the property destroyed and of that salvaged, insurer thereby 
waived its right to a forfeiture.” 

Waiver being established, all propositions are overruled which in different 
forms assert that recovery is barred by the breach of the record warranty clause. 
This is the controlling question in the case. 

[2] It further follows the court did not err in its rulings upon evidence, per- 
mitting proof of the amount and value of the property destroyed. 

The ruling upon evidence complained of in the fourth proposition was harm- 
less. 

[3] The sixth proposition asserts the first issue submitted is upon the weight of 
the evidence. It is true this issue assumes that on or about August 10, 1926, 
Bulloch informed Zintgraff he had not complied with the record warranty clause, 
but the court was justified in so assuming, for according to Zintgraff’s own 
testimony assured did so inform him. In view of this testimony the seventh 
proposition is also without merit. 

[4] The ninth and thirty-third propositions complain of the refusal of this 
issue: “Did the plaintiff, George Bulloch, Jr., represent to A. Zintgraff in the 
negotiations between himself and said Zintgraff relative to said loss, that H. G. 
Fischer & Company had a set of books prepared for him, which would comply 
with the record warranty clause contained in the policy, which is the basis of this 
suit?” 

The issue was properly refused, for there is no evidence that Bulloch repre- 
sented that G. H. Fischer & Co. had a set of books prepared for him which 
would comply with the record warranty clause. Explanatory of this issue, it may 
be said that Fischer & Co. were the manufacturers of the articles burned and the 
assured obtained same from that company. 

Those propositions which assert that the rights acquired by the assured under 
the waiver would not pass to the assignees Mrs. Lindley and Mrs. Bulloch are 
unsound, for the reason that the cause of action was assignable. 

The remaining propositions have been considered and are regarded as without 
merit 


Inding no reversible error, the judgment is affirmed. 


COMMERCE INS. CO. et al. v. LOBELLO. No. 2407. 
Court of Civil Appeals of Texas. El Paso. April 17, 1930. 
Rehearing Denied May 8, 1930. 
27 Southwestern Reporter (2d) 581. 

1. INSURANCE. 
en obtained by insured’s agent need not be accepted or ratified by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 
2. INSURANCE. 


Proportional liability of insurance companies, in which insured’s agent 
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wrote two or three policies replacing third company’s policy for smaller amount, 
held not limited by total amount of four policies. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE. 

Insurance companies /reld not entitled to reform policies replacing third 
company’s policy for mutual mistake in not continuing latter policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from District Court, Dallas County; Tom J. Ball (sitting for Ken- 
neth Foree), Judge. 

Consolidated actions by Sam Lobello against the Commerce Insurance Com- 
pany and the British American Assurance Company, respectively. Judgment for 
plaintiff, and defendants appeal. 

Affirmed. 

E. G. Senter, of Dallas, for appellants. 

Bryan, Stone, Wade & Agerton, of Fort Worth, and McCormick, Brom- 
berg, Leftwich & Carrington, of Dallas, for appellee. 

WALTHALL, J 


Appellee, Sam Lobello, brought two separate suits against the Commerce 
Insurance Company and the British American Assurance Company to recover 
upon an insurance policy issued by each company to Sam Lobello, each issued 
in the sum of $3,000, which insured the owner of the property described in the 
policy against loss by windstorm, cyclone, and tornado. By consent, the suits 
were consolidated and tried together. The record in the two suits is the same 
except as to the name of the insurance company. During the life of the policy, 
the property insured was damaged by windstorm, cyclone, and tornado in the 
sum of $7,565.48. There is no controversy as to the above-stated facts. There 
was at the time of the loss one other policy of insurance outstanding and in 
effect issued by the Milwaukee Mechanic’s Insurance Company, in the sum of 
$3,000, insuring the same property against loss by windstorm, cyclone, and torn- 
ado. That policy is not brought into question here. There was also a policy of 
insurance in the sum of $6,000, alleged to have been duly issued by the Milwaukee 
Mechanic’s Insurance Company, which forms the basis of the controversy in this 
suit. The amount of insurance carried in said outstanding insurance policies, 
and the pro rata of the loss each should bear, seems to be principal matter of 
controversy in the suit, appellants insurance companies, insisting that its pro 
rata of liability for the loss was less than that found by the court, by reason 
of said outstanding additional $6,000 insurance policy. The sufficiency of the 
pleadings as presenting the issues involved in the controversy is not questioned, 
and, without stating the pleadings at length, the findings of fact and conclusions 
of law made and filed by the trial court, upon which the judgment was entered, 
we think sufficiently show the issues in controversy. They are as follows: 


“Findings of Fact. 


“1. During August and September, 1927, the plaintiff was erécting a chain of 
brick buildings on the Southwest corner of Hillcrest and Asbury Streets in 
University Park, Dallas, Texas. He had been in the building business for three 
or four years and during that time the Craig-McGuire Insurance Agency had 
handled all his insurance matters for him. They looked after his buildings. 
There was an understanding between them that the insurance agency would 
use their own judgment, keep up with the construction of the buildings that he 
was erecting, keep them insured in the proper amounts and with the proper 
insurance and place the insurance in any company that they saw fit. The plain- 
tiff left entirely to the insurance agent the question of how much insurance 
would be placed in each company. 


“2. On or about August 11, 1927, Miss Mary Barnett, working in the office 
of Craig-McGuire Insurance Agency, after talking with Mr. Sam Lobello, the 
plaintiff, over the telephone wrote up a policy of $6,000.00 tornado insurance 
in the Milwaukee Mechanic’s Insurance Company covering the plaintiff's prop- 
erty at Hillcrest and Asbury Streets. This policy was placed before Mr. Mc- 
Guire for signature but he did not sign it and returned the same to Miss Barnett 
with the statement that she must be mistaken as it was fire insurance rather 
than tornado insurance that Mr. Lobello wanted. Therefore, a policy for fire 
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insurance was written up and the tornado policy was returned to the home- 
ofice of the company marked ‘Not Taken,’ ‘No premium collected,’ and ‘Can- 
celled.’ 

“3. On September 3, 1927, the plaintiff called Mr. McGuire by telephone 
on that day which was on Saturday and it was agreed between them that Mr. 
McGuire would issue policies of tornado insurance covering the plaintiff up to 
the extent of $9,000.00 on his property at Hillcrest and Asbury Streets. Mr. 
McGuire looked to see if Mr. Lobello had any tornado insurance on the prop- 
erty at that time and finding none, prepared and issued three policies of torn- 
ado insurance in the sums of $3,000.00 each, one being.in the Milwaukee Me- 
chanic’s Insurance Company, another in the Commerce Insurance Company 
and the third in the British American Assurance Company. Mr. McGuire re- 
tained the policies there in his office and late the next afternoon, the property 
was damaged by tornado and the amount of the loss was afterwards agreed 
upon by representatives of the insurance companies and Mr. Lobello as $7,565.48. 
The Milwaukee Mechanic’s Insurance Company made a settlement on the basis 
of the above amount whereby they were to pay one-third of the amount. The 
other two insurance companies refused to settle on this basis claiming that they 
should be liable for no more than $1,000.00 each or at most their prorata on 
the basis that the $6,000.00 policy in the Milwaukee Mechanic’s Insurance Com- 
pany was still in existence at the time of the loss. 


“4. 1 find that the Milwaukee Mechanic’s Insurance Company policy of 
$6,000.00 never did come into existence, was never issued or signed and no pre- 
mium was asked for said policy and none paid. 


“5. Mr. Lobello left entirely with Mr. McGuire the matter of handling all 
his insurance matters as he saw fit and neither Mr. Lobello nor Mr. McGuire 
had any intention of placing more than $9,000.00 tornado insurance on the build- 
ings destroyed, and it was the intention of the insurance agent, Mr. McGuire, 
representing both the insurance companies and Mr. Lobello, that the three 
policies of $3,000.00 each issued on September 3, 1927, were to be the only 
policies of tornado insurance on the property. 


“6. The premiums of $25.50 due on each of the policies were paid by the 
plaintiff to the insurance agency on December 1, 1927. Reports showing the 
premiums due on each of the policies were sent to both insurance companies 
and payment of the full premiums due on policies of $3,000.00 each were made 
to both of the insurance companies and received by them in payment for the 
policies long after both of the insurance companies knew of all the facts and 
circumstances surrounding the execution of these policies and knew all the 
facts and circumstances pertaining to the policy of $6,000.00 in the Milwaukee 
Mechanic’s Insurance Company which the insurance agency started to issue, 
of the loss sustained and the claims and contentions, made by Mr. Lobello under 
these tw@ policies sued upon. 


“Conclusions of Law. 


“I. 1 conclude that the plaintiff should recover the full amounts sued for 
against each of the defendants. 


“2. I conclude that there were only three policies of tornado insurance on 
the premises destroyed and they were the three policies of $3,000.00 each issued 
on September 3, 1927. 

“3. I conclude that the insurance companies accepted and retained the full 
Premiums due on each of the policies of $3,000.00 with full knowledge of all 
the facts and circumstances surrounding the execution of said policies and the 
purported issue of the policy of $6,000.00 in the Milwaukee Mechanic’s In- 
surance Company and thereby acquiesced in and ratified all of the acts per- 


ee to the placing and handling of said insurance by their agent, R. P. 
McGuire. 


_ “4. I further conclude that by collecting from plaintiff and retaining the 
full premiums on the policies of $3,000.00 each after the insurance companies 
had full knowledge of all the facts and circumstances surrounding the execution 
of the policies, the insurance companies are each estopped to insist upon re- 
formation of the policies and are further estopped to insist that there is 


” 


$15,000.00 tornado insurance on the premises 
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The court entered judgment against each of the defendants in the sum of 

$2,786.63, with interest from the date of the judgment, and costs. 
Opinion. 

The assignments of each of appellants, and the propositions thereunder, 
are identical, and this one opinion applies to each. 

Appellants submit that the judgment is excessive, in that at the time of 
the loss there was $15,000 of tornado insurance outstanding, appellants’ policies 
being each in the sum of $3,000 or one-fifth each of the total amount of insurance 
in force at the time of the loss, the policies limiting its liability to such proportion 
of any loss as such amount of its policy shall bear to the whole insurance covering 
the policy, whether valid or not; that the total loss was $7,565.48, and its liability, 
if liable, was at most each in the sum of $1,513.10. 

There is no controversy but that Lobello desired and asked for only $9,000 
tornado insurance on the property insured. That amount of insurance was 
agreed upon. The McGuire agency, agents of all the insurance companies 
involved in this controversy, wrote four policies of tornado insurance on the 
property—first, on August 11, 1927, a $6,000 policy, and later on September 3, 
1927, wrote three policies, each in the sum of $3,000; the $6,000 policy and one 
of the $3,000 policies being written with the Milwaukee Mechanic’s Insurance 
Company. The Milwaukee Mechanic’s Insurance Company paid the pro rata 
liability assessed against its $3,000 policy of September 3, and denies that the 
$6,000 policy ever came into existence as an obligation. 

The trial court in its fourth finding found that the $6,000 policy “never 
did come into existence, was never issued or signed and no premium was asked 
for said policy and none paid,” and, based on that finding, in connection with 
the sixth finding, conformed the conclusion of law, and so entered judgment 
against appellants on the amounts found to be the liability on each of the 
$3,000 policies of September 3d. 

[1, 2) Without quoting the evidence, both McGuire and Lobello considered 
that Lobello was insured by the $6,000 policy issued from August 11th until 
September 3d, when Lobello in his conversation with McGuire asked for ad- 
ditional insurance to the amount of $9,000, and it was then agreed that his 
insurance should be increased to that amount. There is nothing in the record 
to indicate that Lobello indicated, knew, or cared what company was 
writing his insurance. The local agent, McGuire, of whom the request was 
made for insurance and for additional insurance, by mutual understanding of 
McGuire and Lobello, had authority to place such insurance and such additional 
insurance in any company McGuire might select. McGuire, by such under- 
standing with Lobello, had agreed to keep the property insured and to write 
the additional insurance. McGuire at all times had the authority to write the 
insurance in any one or all of the companies involved in this controversy. On 
September 3d, McGuire elected to write $3,000 of the insurance in each of the 
two appellant companies and $3,000 in the Milwaukee Mechanic’s Insurance 
Company, instead of continuing the $6,000 insurance in the last-named com- 
pany. The two appellant companies accepted the premiums with full knowledge 
at the time of such acceptance of all the facts upon which they now insist 
upon being relieved of their liability. But, aside from such acceptance, the rule 
seems to be established that, when a contract is by an agent to insure and to 
keep insured certain property, there is no necessity for a subsequent acceptance 
or ratification; the insurance is complete when the risk under such circumstances 
is proffered, accepted by the agent, and covered. The above is sustained by 
Dalton v. Norwich Union Fire Ins. Soc. (Tex. Com. App.) 213 S. W. 230. We 
think it unimportant to discuss the liability of the Milwaukee Mechanic’s In- 
surance Company on the $6,000 policy. Whatever would have been its liability 
before September 3d, when the three policies were written to substitute the 
insurance and to cover the $9,000 insurance agreed upon, and the $6,000 policy 
was not continued in effect as covering in part the amount of the insurance 
then agreed upon, in the absence of any agreement between McGuire and 
Lobello that said policy should be continued in effect, the liability on the $6, 
came to an end by the acceptance by Lobello of the three policies covering 
the amount of his insurance. Under the undisputed evidence, as between 
McGuire and Lobello, McGuire had the authority to make such substitution, 
and the legal effect of this act in displacing the $6,000 by such substitution was 
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to discontinue said policy, and such discontinuance took place by and at the 
time of the writing of the three policies. We fail to see how appellant could 
have any cause of complaint. As suggested by appellee, McGuire, their agent, 
intended the three policies to be the only policies covering the property, and 
to arrange it as he saw fit. As we view it, it was immaterial, whether McGuire 
knew of the existence of the $6,000 policy, or whether it was actually marked 
“Canceled” and returned; no loss occurred while that policy was in effect, and 
the agreement on the 3d of September to increase the insurance to $9,000 was 
carried out. To increase the insurance to $15,000 by including the $6,000, as 
suggested by appellants, would be to make a contract for the parties never 
contemplated by either. 

If we are not in error in our conclusion that the $6,000 policy became dis- 
continued by the substitution of the three policies on September 3d, the pro- 
vision in appellants’ policies to the effect that appellants should not be liable 
for a greater proportion of any loss than the amount insured shall bear to the 
whole insurance covering the property, whether collectable or not, has no appli- 
cation. Such provision could have application only to policies undertaking to 
cover the loss at the time the loss occurred. 

[3] Appellants were not entitled to reform their policies on the ground 
of mutual mistake. To do so would nullify the expressed intention of their 
agent, McGuire. We find no mutual mistake in the evidence. The evidence 
shows beyond question that $9,000 was the amount of insurance desired and 
agreed upon, and the amount issued. 

We have carefully considered all of the propositions of appellants, and 
those not specifically discussed are necessarily included in those discussed and 
are overruled. The proper judgment under the evidence was rendered. The 
case is affirmed. 


EQUITABLE FIRE & MARINE INS. CO. OF PROVIDENCE, R. I, v. 
STIEFFENS. 


Supreme Court of Appeals of Virginia. June 12, 1930. 
153 Southeastern Reporter 731. 
1. INSURANCE. 
Manufacturer not interested in, nor drawing salary from, insurance com- 
pany or adjustment bureau, but paid on per diem basis when selected as ap- 
praiser by bureau, held competent to act as appraiser for insurance company, 


since not in its “employment” within statute; “employment” meaning permanent 
employment or position. 


Code 1919, § 4309, provides that arbitrators and umpires, selected 
to appraise loss or damage if insured and insurer fail to agree, shall not 
be in employment of, nor related to, any individual affected by ap- 
praisal, or in any insurance company’s employment. 

(For other cases, see Insurance, Dec. Dig. § 570.) 
5. INSURANCE. 


Burden is on insured, suing to set aside appraisers’ award, to prove clearly 
their misconduct or refusal to consider material evidence or party’s fraud. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 
6. INSURANCE. 
Evidence held insufficient to warrant setting aside arbitrator’s award of 
$500 to insured for merchandise burned in storage room. 
Insured attempted to prove by inventories, invoices, and sales that 
tobacco, soft drinks, and notions worth nearly $2,300 were stored before 
fire in room 12x14 feet and burned; that remains dropped through 
opening 3x14 feet; and that no merchandise was found on remaining 
portion of floor. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from Circuit Court of City of Newport News. 
Suit by P. V. Stieffens against the Equitable Fire & Marine Insurance 
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Company of Providence, R. I. Judgment for complainant, and defendant ap- 
peals. 

Reversed and rendered. 

Tazewell Taylor, of Norfolk, for appellant. 

Allan D. Jones, of Newport News, for appellee. 

Grecory, J. 

P. V. Stieffens conducted a retail store in Newport News, and his principal 
business was the sale of various kinds of tobacco, soft drinks and notions. He 
had a stock of goods in his store and his surplus stock stored in a room on the 
second floor of the adjoining building. The dimensions of this room were 
approximately twelve by fourteen feet. The Equitable Fire & Marine Insur- 
ance Company, on September 27, 1926, wrote a policy of insurance on this 
merchandise, insuring Stieffens against loss and damage by reason of fire. On 
September 26, 1927, a fire occurred and a portion of the stock was burned, 
resulting in a loss to Stieffens. The adjuster of the insurance company and 
Stieffens could not agree on the extent of the loss, so under the following pro- 
visions in the policy the extent of the loss and damage was submitted to ap- 
praisers: 

“Appraisal. In case the insured and this Company shall fail to agree as to 
the amount of loss or damage, each shall, on the written demand of either, select 
a competent and disinterested appraiser. The appraisers. shall first select 
a competent and disinterested umpire; and failing for fifteen days to agree upon 
such umpire then, on request ‘of the insured or this Company, such umpire shall 
be selected by a judge of a court of record in the state in which the property 
insured is located. The appraisers shall then appraise the loss and damage 
stating separately sound value and loss or damage to each item; and failing to 
agree, shall submit their references only, to the umpire. An award in writing, 
so itemized, of any two when filed with this Company shall determine the 
amount of sound value and loss or damage. Each appraiser shall be paid by 
the party selecting him and the expenses of appraisal and umpire shall be paid 
by the parties equally.” 

An appraiser’s agreement was entered into on October 12, 1927, and signed 
by both parties. Stieffens selected C. L. Cornelius, and the insurance company 
selected E. H. Sheldon, and they duly qualified as appraisers on October 14, 
1927, as provided by the terms of the policy. Later the two appraisers selected 
an umpire, but his services were not needed as the appraisers were in accord 
as to the extent of loss and damage. The appraisers made their award on 
October 14, 1927, fixing the loss sustained at $500. Stieffens excepted to the 
award and filed a suit to set it aside. The material allegations in the bill, in 
substance, are that complaint was not permitted to be heard or to present evi- 
dence of the loss and damage, particularly that they refused to inspect his books, 
accounts, invoices, and other important data which would have been of value 
to show the loss and damage. It is also alleged that the appraiser, Seldon, 
selected by the insurance company, was not a competent appraiser because he 
had, on numerous occasions, been employed in a like capacity by the defendant 
company in appraisals, and therefore was rendered incompetent by the terms 
of the policy and the Virginia statute, which required that a competent dis- 
interested appraiser should be selected. It is further alleged that this fact 
was known to the insurance company but not known to the complainant. ; 

The insurance company filed its answer denying the allegations made in 
the bill and insisting that the award of $500 be sustained. 

All questions of law and fact were submitted to the court. The evidence 
was heard in open court, and on the 5th day of June, 1929, the court entered 
its decree setting aside the award because the appraisers failed to take into con- 
sideration the evidence offered by the complainant to show the amount of his 
loss and damage, and the arbitrator appointed by the defendant was not com- 
petent to act as such under the Virginia law. The court then awarded the 
complainant judgment against the defendant for $3,714.69 with interest from Octo- 
ber 27, 1927, and costs. 

The amount of the judgment, $3,714.69, rendered in favor of Stieffens, was 
found by the trial court by accepting unqualifiedly the calculation made by Stief- 
fens. The calculation was made by starting with an inventory as of January 
1, 1927, adding to this inventory all purchases made during that part of the 
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year prior to the fire and deducting from the total of inventory and purchases, 
the sales. The difference between this result and the inventory taken after the 
fire amounted to $2,276.36, and that amount represented the goods in the storage 
room all of which were completely consumed by the fire. No goods in the 
storeroom proper were burned, but it was contended by Stieffens that they were 
damaged by smoke. The inventory disclosed that goods to the value of $2,876.66, 
were in the storeroom, and it was claimed that this stock was damaged by smoke 
50 per cent. or to the extent of $1,438.33, and adding this amount to $2,276.36, 
we find the result to be $3,714.69, the amount of the judgment. 

There are three assignments of error, but in the final analysis it is only 
necessary to decide two questions: First, was Seldon, the appraiser selected 
by the insurance company competent; and, second, did the appraisers refuse to 
consider material evidence offered by Stieffens, to show his loss and damage. 


[1] The evidence discloses that Seldon, the appraiser selected by the insur- 
ance company, had on numerous occasions acted in a similar capacity for the 
Southern Adjustment Bureau, and that this bureau acted for the insurance 
company in its attempt to adjust the loss and damage involved in this case; 
but there was no evidence that he had at any time been employed by the in- 
surance company. His regular employment is the operation of a manufacturing 
establishment in Richmond, Va. The evidence further shows that he has no 
interest in the insurance company or the Southern Adjustment Bureau and that 
he draws no salary from either, and when he is selected as an appraiser, he is 


paid on a per diem basis. He has no interest in the matter and from that 
standpoint was competent. 


It is contended that Seldon was rendered incompetent by the Virginia 
Statute, Code § 4309, which provides that the “said arbitrators and umpire * * * 
are not in any manner in the employment of nor related to any individual af- 
fected thereby, or in the employment of any insurance company.” 


This statute has been recently construed in the case of Hurst v. Hope, 152 
Va. 408, 409 and 410, 147 S. E. 222. There it was held: 


“It may readily be conceded that neither the insured nor the insurance 
companies should select as their arbitrators men on their pay roll. 


“Tt is fundamental to the conception of such an appraisement, which is 
in effect an arbitration, that the person selected to make it should be free from 
the control or direction of the respective parties whose interests have been 
confided to them and should act independently and upon their own judgment.’ 


Connecticut, etc., Insurance Company v. Cohen, 97 Md. 294, 55 A. 675, 99 Am. 
St. Rep. 445. 


“This does not mean that the arbitrator is not to be paid by the party who 
retains him. He must be so paid by the express terms of the contract of in- 
surance. 

“So far as is shown by the record, Hurst and Hope were strangers up to 
the time of his selection. If he were to adopt the construction contended for, 
the statute would be inoperative, for the arbitrator, when secured, would im- 
mediately become an employee, and would, by the very act of his selection, be 
made ineligible to serve. Certainly anything which he afterwards did to qualify 
himself to serve would disqualify him. All that the statute means to say is that 
he shall not be regularly retained; that there must be no continuity of em- 
ployment. ‘Employment’ and ‘employee’ are terms sometimes used to cover ser- 
vices of every kind, but not always. An attorney serving as division counsel 
for a railroad, and regularly retained, is an employee (Seaboard Air Line Rail- 
way v. Continental Trust Co. [C. C.] 166 F. 597), while one retained for a single 
suit is not (Hand v. Cook, 29 Nev. 518, 92 P. 3). 

“In American Casualty Ins. Co.’s Case (Boston & A. R. Co. v. Mercantile 
Trust & Deposit Co.) 82 Md. 535, 34 A. 778, 38 L. R. A. 97, the court was called 
upon to distribute funds of an insolvent corporation. Employees were given a 
preterence under the statute. It was there held that not every one employed was 
an employee; an insurance adjuster was not. The court went on to say: ‘The 
word “employee,” as used in the statute, was intended to have a limited mean- 
ing, and that it cannot be applied in its broadest sense, or as including every 
one in the service or employment of a corporation or individual.’ To the same 
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effect is Lewis v. Fisher, 80 Md. 139, 30 A. 608, 26 L. R. A. 278, 45 Am. St. Rep. 
327. 

“Among other definitions given in Bouvier is this: ‘It is understood to mean 
some permanent employment or position.’ 

“Tested by these rules, we are of opinion that Hope was not in the em- 
ployment of Hurst, as that term is used in the statutes. He was retained for 
special service, and all of the work done by him was done that he might dis- 
charge these special duties intelligently. Without this necessary advance in- 
formation, secured in a proper way, he would have been worthless as an arbi- 
trator. If he is to be paid at all for his preliminary investigation, it is not 
seriously contended that the judgment is unreasonable, and certainly it is sup- 
ported by ample evidence. There was nothing immoral or against public policy 
in anything that was done, and so the judgment must stand, unless it runs 
counter to the statute. The defendant’s naked proposition that Hope was, be- 
cause of his employment, ineligible to serve is untenable.” 

It is clear that this court in that case has settled the question in Virginia. 
What was there said applies to the case under consideration, and we deem it 
unnecessary to further discuss this proposition. The Virginia statute was not 
violated by the selection of Seldon as an appraiser. This being true, we are 
brought to the consideration of under what circumstances an award of com- 
petent arbitrators will be set aside. 

[2, 3] An award properly made by competent arbitrators bars an action on 
the original cause. It “cannot be set aside except for errors apparent on its 
face, misconduct in the arbitrators, some palpable mistake, or fraud in one of 
the parties. * * *”’ Bassett’s Adm’r v. Cunningham, 9 Grat. (50 Va.) 688. In- 
numerable cases, in this and other jurisdictions might be cited to sustain the 
law handed down in that early Virginia case. 

[4] “Boards of arbitration, which are courts of the parties’ own selection, 
are favored by the law, and every fair presumption is made in order to sustain 
their award.” Coons v. Coons, 95 Va. 434, 28 S. E. 885, 886, 64 Am. St. Rep. 804. 

[5] The burden of proof in a suit of this nature is upon the complainant. 
It is his duty to prove clearly and unequivocally the misconduct of the arbitra- 
tors or that they refused to consider material evidence, or that one of the parties 
was guilty of fraud. 

[6] Stieffens was confronted, in his task to set aside the award, with (a) 
the conclusive and binding effect of the award, (b) the presumption of law 
in its favor, and (c) with the burden of proving convincingly the misconduct 
of the arbitrators, or that one of the parties was actuated by fraud . 

To meet and overcome these obstacles, he attempts to prove by inventories, 
invoices, and sales, that inexpensive merchandise of the character usually found 
in stores of this kind, to the value of $2,276.66 (when there was only $2,876 in 
the store proper), were stored prior to the fire in a storage room twelve by 
fourteen feet in dimensions, burned, and the remains dropped through an open- 
ing in the floor three feet wide and fourteen feet in length, and no merchandise 
found on the remaining portion (three-fourths) of the storage room floor. In 
order to sustain his contention the court must believe that merchandise of this 
character and value was stored in an ordinary room in a space three feet wide 
and fourteen feet long and that merchandise entirely consumed by the fire 
without a vestige remaining. 

[7] Such is contrary to human experience and the laws of nature. It is 
highly improbable and incredible, and as held in the case of N. & W. Ry. Co. 
v. Strickler, 118 Va. 153, 86 S. E. 824, 825, “though the case be heard as upon 
a demurrer to the evidence, the court will not stultify itself by allowing a 


verdict to stand * * * when the physical facts demonstrate such evidence 
to be untrue. * * *” 


Certainly such improbable and unreasonable evidence does not meet the legal 
requirements and is not sufficient to overcome the binding effect of any award and 
the presumption of law in its favor. For the stock of goods burned in the storage 
room the arbitrators allowed the sum of $500. 


The stock of merchandise in the storeroom proper, which was twenty-five 


by sixty feet in dimensions, contained prior to the fire, according to the inven- 
tory, merchandise valued at $2,876.66. No part of this stock was burned, but 
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Stieffens claimed that it was damaged by smoke 50 per cent. The arbitrators 
inspected these goods and found that they were not damaged and nothing was 
allowed by them for any damage to this stock. 

In discussing the method followed by appraisers, the Court of Appeals of 
New York, in the case of Ice Service Co. v. Henry Phipps’ Estates, 245 N. Y. 
393, 157 N. E. 506, 508, and 53 A. L. R. 696, has this to say: 

“They left it to the experience and fairness of the men to be selected. It 
is not necessary for appraisers to fix a value which can be sustained and justi- 
fied by evidence in a court of law. Their valuation is final by agreement of 
the parties if they have acted reasonably, fairly and in an honest attempt to 
get the real and true valuation. Their conclusion cannot be set aside by a court 
of equity merely because real estate experts on a hearing in court fix a higher 
valuation, or because the amount is higher or lower than we or other judges 
would be inclined to allow. The parties have made the appraisers the judges— 
the court of last resort—unless they have mistaken their authority, departed 
from the submission, clearly misconceived their duties, acted upon some funda- 
mental and apparent mistake or have been moved by fraud or bias.” 

To permit an award to be set aside under the circumstances of this case 
would render nugatory the contract of the parties to be bound by the appraisals. 
It would be useless for the standard fire policy to embody any provision for sub- 
mitting the loss and damage to appraisers. 

After carefully reading all of the evidence, we are convinced that the trial 
court was not justified in disturbing the award. Therefore the decree complained 
of will be reversed and judgment granted the complainant for $500, the amount 
of the award with interest thereon from December 12, 1927, in accordance with 
the terms of the policy. 

Reversed and final judgment. 

Campbell and Holt, JJ., absent. 
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MARINE 


BTESH et al. v. ROYAL INS. CO., LIMITED, OF LIVERPOOL. 
District Court, S. D. New York. May 14, 1930. 


40 Federal Reporter (2d) 659. 
1. INSURANCE. 


Insurance policy covering adventure for illicit trade in foreign country is not 
illegal. 

(For other cases, see Insurance, Dec. Dig. § 139.) 
2. INSURANCE. 


Fact that illicit trade in foreign country is contemplated must be known to 
underwriter to hold him liable on policy covering adventure. 

(For other cases, see Insurance, Dec. Dig. § 286.) 
3. INSURANCE. 


“Concealment” by insured consists in suppression of any fact or circumstance 
which underwriter does not know or is not legally presumed to know and is 
material to risk or could possibly influence prudent and intelligent insurer in de- 
termining whether to accept risk or what premium would be. 

(For other cases, see Insurance, Dec. Dig. § 258.) 
4. INSURANCE. 

Insured’s concealment of material fact unknown to underwriter avoids con- 
tract, whether due to fraud, negligence, accident, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 258.) 
5. INSURANCE. 

Whether insured’s concealment of fact from underwriter 


is material is for 
trier of facts. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
6. INSURANCE. 

Insured, shipping silk, insured as such, under bills of lading for cotton goods 
and so declaring it in consular invoices, held to have concealed fact material to 
risk, so as to preclude recovery for loss thereof. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

7. INSURANCE. 

Whether insured’s concealment of fact that insured silk was shipped as cotton 
goods precludes recovery for loss of cotton goods also shipped will not be con- 
sidered, where matter was not pleaded in answer. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

Libel by Moise and Joseph Btesh, partners, composing the partnership of M. 
& J. Btesh, against the Royal Insurance Company, Limited, of Liverpool. 

Claims dismissed in part and allowed in part. 

On claims for recovery under certificates of insurance, issued by libelants un- 
der a floating policy with the respondent. Concealment a defense as to one cer- 
tificate. 

Burlingham, Veeder, Fearey, Clark & Hupper, of New York City (Ray Rood 
Allen, of New York City, of counsel), for libelants. 

Mortimer L Shuford, of New York City, for respondent. 

Wootsty, District Judge. es 

That part of the libelants’ claim which involves loss of a case of silk goods 
is dismissed 

The libelants will be allowed to recover for the loss of the case of cotton goods. 

The libel herein is brought on two insurance certificates, New York to Mexico 
City, dated November 11, 1926, issued by libelants under a floating policy which 
they had with respondent, to cover goods shipped by them on the steamship Cauto 
to Mexico. ; 

One of these certificates, No. 563,704, was for $9,000, to cover the value of 
“Two cases of silk piece goods,” marked “BB-Vera Cruz 1 and 2,” and the other, 
No. 563,703, was for $700, to cover the value of two cases of cotton piece goods 


marked “AA-Vera Cruz 1 and 2,” and the libelants’ expenses in handling the 
goods 
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Loss was made “payable to the order of M. M. Btesh, New York City,” on 
surrender of the certificates. 

Each certificate provided: “This insurance attaches from the time the goods 
insured hereunder leave the factory store or warehouse of the shipper, and covers 
continuously thereafter while at risk of the assured in ordinary course of transit 
until delivered at store or warehouse of the consignee at destination, including 
risk in Appraiser’s Stores.” 

Thus the insurance covered the goods from Btesh’s place of business in New 
York City to place of business in Mexico City of Cherem Brothers, who were the 
consignees of the shipments as hereinafter explained. 

Among the risks covered were: “Including the risks of theft and/or pilferage 
irrespective of percentage and in the event of nondelivery or loss during transit 
of any package through the fault of the carrier, this insurance to pay the differ- 
ence between the insured value of the goods and such amount as the insured may 
be entitled to recover under the bill of lading.” 

It is for loss by nondelivery of one case under each certificate that the libel- 
ants sue. 

The facts so far as they are relevant to my view of the case are as follows: 

On November 8, 1926, Cherem Brothers, a firm in Mexico City, purchased 
through one of its partners, David Cherem, then in New York, from L. & E. 
Stirn, fifty pieces of silk for $4,194.40 and forty-eight pieces of silk for $4,009.79. 

The Stirn firm were instructed to make four boxes of the same size and ma- 
terial, to pack the two purchases of silk in two of the boxes and send the four 
boxes, two packed and two empty, to Btesh, who was assembling a shipment for 
Cherem. Stirn complied with these instructions. 

About the same time, though perhaps a day or so later, Cherem bought from 
the Novelty Manufacturing Company 335 dozen cotton napkins at 90 cents a dozen, 
making a total price of $301.50, and ordered them sent to Btesh for shipment. He 
also bought from Btesh 3,125 yards of muslin for $312.50. 

The two boxes containing the silk were, as above noted, marked “BB. 1 and 2 
by Btesh, and the napkins and muslin were packed respectively in the two empty 
boxes which had come from Stirn. These two boxes when packed were marked 
“AA: | ane 2.” 

Cherem instructed Btesh to insure the two cases of silk as silk but to ship 
them as cotton on the Ward Line, and so to declare them in the consular invoice 
before the Mexican Consul General in New York City. 

These instructions were followed by Btesh, with the result that all Cherem’s 
goods were shipped as cotton goods under two “order” bills of lading dated No- 
vember 10, 1926, one for the two cases marked “AA. 1 and 2,” containing the 
cotton goods, and one for the two cases marked “BB. 1 and 2,” containing the silk 
which was shipped and declared as cotton. 

The goods were all declared before the Mexican Consul General as cotton 
goods, and two consular invoices were issued each for two cases of cotton piece 
goods marked as indicated. 

One case marked “AA. 1,” containing muslin, and one case marked “BB. 1,” 
containing 50 pieces of silk, were not delivered in Mexico City at Cherem’s place 
of business there. 

The respondent contends that the claim should be defeated for illegality, and 
contends that it was part of a smuggling scheme of which some partners in the 
Cherem firm had been accused. This may well be so, but it was not established 
hy the evidence, although the circumstances gave strong grounds for suspicion. 

The respondent. however, in order successfully to resist the claim for the 
loss of the silk, under these circumstances, does not have to go so far. 

[1] It was settled long ago that a policy of insurance covering an adventure 
which has as its Bova illicit trade in a foreign country is not illegal. Gardiner v. 
Smith, 1 Johns. Cas. (N. Y.) 142, 143; Richardson v. Maine, etc., Ins. Co., 6 Mass. 
102, 112, 4 Am. Dec. 92; Parker v. Jones, 13 Mass. 173, 176; Andrews v. Essex F. 
& M. Ins. Co., 3 Mason, 18, 20, 1 Fed. Cas. pages 885, 890, 891, No. 374; Phillips 
on Insurance, § 268. 

[2] But the fact that such a trade is in contemplation must be known to the 
underwriter in order that he may be held on his policy. Richardson v. Maine, 
ete., Ins. Co., 6 Mass. 102, 112; Pollock v. Babcock, 6 Mass. 234, 238; Seton v. 
Low, 1 Johns. Cas. (N. Y.) 1, 8. 
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The question here, however, is not that of the legality of an insurance for 
illicit trade to Mexico, but is whether there was a concealment from the under- 
writer of facts which he was entitled to know, namely, that the silk was being 
shipped as cotton, had been declared as cotton in the consular invoices, and thai 
these two false documents were the documents on which the goods would have 
to be taken through the Mexican Custom House at Vera Cruz. 

[3, 4] Concealment consists in the suppression by the insured of any fact or 
circumstance which the underwriter does not know or is not legally presumed to 
know and which is material to the risk, or which could possibly influence the mind 
of a prudent and intelligent insurer in determining whether he would accept the 
risk or what his premium would be if he decided to accept it. Cf. Sun Mutual 
Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 510, 1 S. Ct. 582, 27 L. Ed. 337. Such a 
concealment avoids the contract whether it be due to fraud, negligence, accident, 
or mistake, for the insured is bound to disclose to his underwriter with the utmost 
candor and frankness all circumstances which would throw light on the nature 
and perils of the adventure he seeks to insure. 

[5] Whether a concealment is material or not is for the trier of fact to 
determine. 

[6] I think on a policy which insured against nondelivery from New York 
City to Mexico City, it was a most material fact for the underwriter to know that 
the documents on which the goods had to get through the Custom house at Vera 
Cruz were both false. 

Consequently I hold there was concealment here of a fact material to the risk, 
and that there cannot be a recovery in respect of the loss of the case of silk, 

I do not think that the respondent took any position when the claim was pre- 
sented to it which precludes its urging, as it does in its answer, the defense of 
concealment in respect of the silk. 

[7] On the question of the claim for the loss of the cotton goods the answer 
is mute, but the respondent urges on argument that it should also be denied on 
the theory, apparently, that there was a kind of infection due to the concealment 
as to the silk which would extend to the separate certificate under which the cotton 
was insured and preclude a recovery in respect of the cotton. This raises a nice 
question, but it is an afterthought not pleaded in the answer, and, consequently, I 
shall not consider it. 


As the libelants’ principal claim is disallowed, no costs will be granted to 
them. 
If the parties cannot agree on the recovery to be allowed for the loss of the 


cotton goods in case “AA. 1,” they may present an interlocutory decree for settle- 
ment on three days’ notice. 


NIAGARA FERRY & TRANSPORTATION CO. v. EAGLE STAR & 
BRITISH DOMINION INS. CO. et al. 


Supreme Court, Appellate Division, Fourth Department. May 21, 1930. 
242 New York Supplement 273. 


1. TRIAL. 


Where counsel moved for directed verdict without asking submission of 
specific questions to jury, they waived rights in such respect. 

(For other cases, see Trial, Dec. Dig. § 177.) 
2. APPEAL AND ERROR. ; ; set 

Counsel’s agreement court might order entry of general verdicts on jury's 
verdict as rendered was concession court should determine remaining fact ques- 
tions, and matters were not open to appellant in appellate court. 

(For other cases, see Appeal and Error, Dec. Dig. § 882[14].) 
3. APPEAL AND ERROR. ; ss 

Where party moved for directed verdict, court’s decision stands the same 
as jury’s verdict (Civil Practice Act, §§ 457-a, 458, 459, 476, 482). 

(For other cases, see Appeal and Error, Dec. Dig. § 997[3].) 

Appeal from Supreme Court, Erie County. ‘ 

Action by Niagara Ferry & Transportation Company against Eagle Star 
& British Dominion Insurance Company and others. From judgments and orders 
entered upon general verdicts directed by court in favor of plaintiff and against 
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defendants by stipulation after jury had rendered verdict in favor of plaintiff 
by way of answers to various questions submitted, defendants appeal. 

Affirmed. 

Argued before Sears, P. J., and Crouch, Taylor, Edgcomb, and Thompson, 
” Harry J. Kelly, of Buffalo (Single & Single, of New York City, of counsel), 

appellants. 

Stanley & Gidley, of Buffalo, for respondent. 

THOMPSON, J. 

The eight defendants issued a joint policy of “time” insurance to plaintiff on 
the ferry boat Jamaica for the period of one year. The policy covered damages 
sustained by reason of the negligence of the crew, perils of the sea, inland seas, 
and waters, enemies,’ pirates, rovers, thieves, fires, explosions, collisions, jettisons, 
barratry, “and all other perils, losses and misfortune that have or shall come to 
the hurt, detriment or damage of said vessel or any part thereof.” 

Early in the morning of April 16, 1926, while moored at the dock of the Ameri- 
can Radiator Company in the Niagara river, located at the foot of Hertel avenue, 
in the city of Buffalo, the vessel filled with water and sank. Due, timely, and 
sufficient notice of claim and proofs of loss were furnished by plaintiff to defend- 
ants, who thereupon disclaimed all liability, and this action followed. 

At the trial the plaintiff proceeded on the theory that the cause of the 
vessel’s sinking was the negligence of the engineer in not seeing to it that a sea- 
cock previously opened by him, or under his direction, was closed when he left 
the vessel the night before. Defendants contended that the defective and unsea- 
worthy condition of the vessel was the cause of the catastrophe, and that it was 
unseaworthy in law as well as fact, having been refused a certificate of inspection 
by a United States Local Inspector at New York in 1918 because of failure to 
make the repairs required on such inspection. To meet this defense plaintiff 
asserted that, with its dismantling, cutting down, and towing up the canal from 
New York to Buffalo, the boat ceased to be a boat so far as the United States 
Revised Statutes, providing for boat inspection, were concerned, to which it did 
not again become subject until the first inspection at Buffalo in 1922. Moreover, 
that, without knowledge of the facts charged by defendants in regard to the New 
York inspection, it had in good faith and law submitted the vessel to the proper 
United States Local Inspector at Buffalo for inspection, and had not only fulfilled 
the requirements made on such inspection, but as well those of the inspection at 
New York. 

The case was submitted to the jury by way of specific questions, which it 
answered, to the effect that the steamer was seaworthy on the day of the issuance 
of the policy; that plaintiff used due diligence to keep it so during the term 
of the policy; that there was no connection between the sinking of the ship and 
unseaworthiness; that the vessel did not sink solely by reason of a marine peril, 
insured against, but did sink solely by reason of the negligence of the engineer, 
and that it did not sink because of a combination of marine peril and negligence 
of the crew. Upon these answers, the court directed the entry of general verdicts 
in various amounts against each of the defendants. We have examined the facts 
and we do not find that the verdict of the jury is in any respect against the weight 
of the evidence. 

[1]. 2] We are of the opinion, however, that questions of fact arose upon 
the trial, other than those submitted to the jury, as to, first, whether or not the 
dismantled boat when towed up the canal was a vessel, and, second, if it was a 
vessel, whether or not the repairs made on it after it reached Buffalo were ‘more 
repairs” within the language of section 4455 of the Revised Statutes of the United 
States (46 USCA § 437), which reads as follows: “The inspectors of one dis- 
trict shall not modify or annul the doings of the inspectors of another district 
in regard to repairs, unless there is a change in the state of things, demanding 
more repairs than were thought necessary when the order was made.” 

It appears, however, that attorneys for the defendants did not hold this view, 
but were of the opinion that the only question in the case in this respect was one 
of law. At the close of the whole case defendants moved for the direction of 
a verdict upon various grounds, among others, that the vessel was unseaworthy 
as matter of law because it had not been certificated by the New York inspectors, 
and further on the ground that the repairs ordered at that port had not been 
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made. The court withheld decision on this motion and submitted the aforemen- 
tioned questions of fact to the jury. Defendants made no request that other ques- 
tions, or that the case generally, be submitted to the jury. Upon its rendition 
of the verdict, the parties stipulated that the jury be discharged, and that the 
court might subsequently decide the motion for a direction of a verdict, direct 
the entry thereof, that the unsuccessful party should have an exception, and 
that a motion for a new trial upon all of the grounds specified in the Civil Practice 
Act should be deemed to have been made and denied. In making the motion 
for a direction of verdict, counsel, of course, assumed that the Jamaica was a 
vessel and that the repairs were not “more repairs,” and, by refraining from ask- 
ing to go to the jury on these specific questions, they waived their rights in this 
respect and lodged the decision of the questions of fact involved in the motion 
as well as the law question in the court. Furthermore, counsels’ agreement that, 
when the court decided the motion for a directed verdict, it might order the 
entry of general verdicts upon the verdict of the jury as rendered, amounted to 
a concession by each that any questions of fact remaining in the case should 
be determined by the court. In such case the matters are not open to the appellant 
in this court. A request for a direction of a verdict without a subsequent request 
to go to the jury is a waiver of such right. Colligan v. Scott, 58 N. Y. 670, 671; 
Thompson v. Simpson, 128 N. Y. 270, 283, 28 N. E. 627; Smith v. Weston, 159 
N. Y. 194, 198, 54 N. E 

[3] Where a party moves for a direction of a verdict, he thereby waives 
his right to go to the jury, and the court in the absence of further action as to 
him is entitled to pass upon all questions whether of law or fact, and its decision 
will stand to the same extent as if it were the verdict of a jury. Civil Practice 
Act §§ 457-a, 458, 459, 476, 482; Sweetland v. Buell, 164 N. Y. 541, 548, 58 N 
E. 663, 79 Am. St. Rep. 676; McCall v. Sun Mutual Ins. Co., 66 N. Y. 505, 517: 
25 Columbia Law Review 771: 2 New York Law Review, 396-399. 

That defendants did not desire the jury to pass upon questions other than 
those submitted to it by the court, but chose to rest upon the law questions which 
they had raised as such and to waive the jury is very clear. The case is not 
like O'Connor v. Webber, 239 N. Y. 191, 198, 146 N. E. 200, 36 A. L. R. 1473: 
Eastern Dist. Piece Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441. 448, 138 
N. EF. 401, 26 A. L. R. 1505, or Ruppert v. Singhi, 212 App. Div. 630, 209 N. Y. 
S. 324, in each of which the appellate tribunal felt that the .trial court had been 
too hasty in depriving a party of his right to a trial of his case by a jury on 
the theory that he had waived it. There is no such situation here. 

We have examined appellants’ various assignments of error, but find none 
that are sufficient to warrant us in disturbing the judgments. 

The judgments and orders appealed from are affirmed, with costs. All concur. 
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BALDWIN v. IOWA STATE TRAVELING MEN’S ASS’N. 
No. 8707. 


Circuit Court of Appeals, Eighth Circuit. 
March 29, 1930. 
Rehearing Denied June 11, 1930. 
40 Federal Reporter (2d) 357. 
5. INSURANCE. 

Undisputed facts held to show that defendant insurance company was not doing 

business in Missouri, and that physician served was not agent who could be served. 
The facts were that the company had but one place of business, which 
was in Iowa, that it solicited business entirely by correspondence from its 
office, and occasionally asked members to secure policies without pay, that 

all losses were adjusted at such office and settlements made by checks 

mailed therefrom, and that it specially employed physicians to make 

physical examinations of, and procure statements as to cause and nature of 
accidents from, claimants. 

(For other cases, see Insurance, Dec. Dig. §§ 16, 627[1].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Iowa; Charles A. Dewey, Judge. 

Action by Floy P. Baldwin against the Iowa State Traveling Men’s Associa- 
tion, a corporation. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Denton Dunn, of Kansas City, Mo. (C. W. Prince, James N. Beery, and Clyde 
J. Linde, all of Kansas City, Mo., and F. W. Lehmann, Jr., of Des Moines, Iowa, 
on the brief), for appellant. 

J. M. Parsons, of Des Moines, Iowa (Earl C. Mills, of Des Moines, Iowa, 
on the brief), for appellee. 

Before Stone and Booth, Circuit Judges. 

Stone, Circuit Judge. 

Appellant filed a suit on a judgment in the District Court for the Southern 
District of Iowa. The defense to this suit was lack of jurisdiction over the person 
in the court wherein the judgment was entered. After full hearing, the court 
sustained this defense and dismissed the suit. From such judgment of dismissal, 
this appeal is brought. 

The original suit was brought in a state court in Missouri, and afterwards 
removed to the United States District Court for the Western District of Mis- 
souri. Appellee specially appeared with a motion to quash and dismiss for lack of 
service. The court sustained the motion to quash but denied dismissal. Some 
months thereafter appellee specially appeared with a motion setting forth that 
no further steps had been taken to obtain service, and moved to dismiss the 
case for lack of service. Before this motion was passed upon, an alias summons 
was served on Dr. O. C. Sheley, of Independence, Mo., as being an agent of 
appellee, and shortly thereafter the above motion to dismiss was denied. There- 
after appellee again appeared, specially praying that this last service be quashed 
and the cause dismissed for want of jurisdiction of the person. Affidavits were 
introduced on both sides of the motion, and thereafter the court overruled the 
motion, sustaining the service. Appellee appeared no further, and subsequently 
proof was made and judgment entered. 

{1, 2] The first contention is that this judgment cannot be collaterally attatked 
under the full faith and credit clause of the Constitution. This position is not 
well taken under National Exchange Bank v. Wiley, 195 U. S. 257, 25 S. Ct. 
70, 49 L. Ed. 184, and Haddock v. Haddock, 201 U. S. 562, 573, 26 S. Ct. 525. 
50 L. Ed. 867, 5 Ann. Cas. 1. It is a matter of no consequence that such service 
would have been good under the decisions of the state of Missouri, which hold 
that the overruling of an attack upon the jurisdiction of the person, even though 
under special appearance, gives jurisdiction. Such is not the rule in the federal 
courts, and they do not follow the state courts in that regard. Of course, if 
the judgment had been recovered in a state court of Missouri, the situation might 
be different (Bank of Jasper v. First National Bank, 258 U. S. 112, 117, 42 S. Ct. 


202, 66 L. Ed. 490), but here the service and the recovery were in a United States 
court, 
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[3] Appellant contends that the filing of the motion to dismiss after the first 
service had been quashed, and upon the ground that no further service had been 
made, constituted a general appearance because it amounted to a motion to dismiss 
for failure to prosecute. The effect and purpose of the motion was to secure a 
dismissal for failure to prosecute, but that failure relied upon related solely to 
service. It has been decided by the Supreme Court that a motion to quash service 
and dismiss, where made upon special appearance for that purpose, is a special 
attack upon the jurisdiction (see above citations). If a motion to dismiss in such 
connection is not a general appearance, we do not see why the motion to dismiss 
here solely upon the ground of lack of service, where made on special appearance, 
should be regarded differently.. Good practice demands otherwise. If this were 
not so, a suit might be filed where there was no chance of service and there would 
be no protection therefrom, although such suit might be pending for years and 
might injuriously affect the credit and standing of a defendant. It is always 
within the power of the court to sustain or deny the motion, as justice may 
demand, and thus protect the rights of both parties without a sacrifice of either, 
while to construe such a motion into a general appearance would deprive the 
defendant of the right to be relieved from the burden and ill effect of pending 
suits where there was no opportunity to or, possibly, no effort made to secure 
service. Also see Miller v. Minerals Separation Létd.. €D..C. Gal.) 275 F. 380, 383. 

[4, 5] The final contention is that the service upon Dr. Sheley was sufficient. 
The solution of such question ordinarily would depend upon matters of fact as to 
whether the appellee was doing business in the state of Missouri, at the time of 
such service, and whether Dr. Sheley was the kind of an agent upon whom a valid 
service could be made. However, the facts concerning each of these questions 
appear without dispute in the record, each of these questions becomes here a 
question of law. The facts as shown by the record are that the appellee had but 
one place of business, which was at Des Moines, Iowa; that it had no agents who 
solicited business, but carried on such solicitation entirely by correspondence from 
its office, and, occasionally, its members would be asked to secure policies which 
they would do or not, as they saw fit, and without pay. All losses were adjusted 
and determined at the office in Des Moines and settlements made by checks mailed 
therefrom. When a claim under a policy was received by the office, the proce- 
dure was to have some nearby physician make a physical examination of the 
claimant and procure his statement as to the cause and nature of the accident 
upon which the claim was founded. These were forwarded by the physician to 
the office, and he was paid for the particular service. No discretion of any char- 
acter nor any disposition of the claim was in such physician. He was merely 
the medium to procure information. The physicians were not employed upon 
any salaries, and there was no obligation or contract between appellee and such 
physicians. The employment was entirely as to each separate service. Under 
the above facts it is clear that appellee was not doing business in the state of 
Missouri at the time of the service, nor was Dr. Sheley the character of agent 
upon whom service could be made. There are a great number of decisions to this 
effect, such as ve Commercial Men’s Association v. Benn, 261 U. S. 149, 
43 S. Ct. 293, Bg L. 573; Connecticut Mutual Life Ins. Co. v. Spratley, 172 
U.S. 602, 19°S., Ct. 308 “43 L. Ed. 569; St. Clair v. Cox, 106 U. S. 350, 18 S. Ct. 
354, 27 L. Ed. 222. Among later cases in which there is extended discussion and 
citation of United States and federal cases are Rausch v. Commercial Travelers’ 
Mutual Accident Association of America, 38 F. (2d) 766 (decided by this court, 
January 30. 1930); Frink Co. v. Erikson, 20 F. (2d) 707 (C. C. A. 1); Com- 
pagnie du Port, etc., v. Mead Morrison Mfg. Co., 19 F. (2d) 163 (D.C. Me.); 
Brown v. T. & P. Ry. Co. 18 F. (2d) 677 (D. C. La.) and Chatters v. L. & 
N. OR. RR. Con 17 F.2d) SOS: (DC ta). 

[6] Appellant contends that. where the question of jurisdiction has been raised 
and determined in the court wherein the judgment, upon which suit is brought, 
was entered, there can be no examination of that matter in any other court. This 
contention is not well founded. St. Clair v. Cox, 106 U. S. 350, 359, 1 S. Ct. 
354, 27 L. Ed. 222, and Compagnie du Port, etc., v. Mead Morrison Mfg. Co. 
(D. C.) 19 F. (2d) 163, at page 165. 

The judgment should be, and is, affirmed. 
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BENEFIT ASS’N OF RAILWAY EMPLOYEES v. ARMBRUSTER 
6 Div. 429. 


Supreme Court of Alabama. 
May 15, 1930. 
As Modified on Denial of Rehearing June 19, 1930. 
129 Southwestern Reporter (2d) 78. 
3. INSURANCE. 

In beneficiary's action on accident policy, excluding testimony insured, appendi- 
citis patient, declared jolting ambulance caused no injury, was error, evidence 
being conflicting. 

The attending physician, who was in the ambulance at the time the 
insured was alleged to have been thrown from his cot and injured by the 
jolting of the vehicle, testified that insured stated he had been hurt. In 
view of the conflict in the evidence, the excluded testimony would have 
been important in weighing the evidence given by the physician. 

(For other cases, see Insurance, Dec. Dig. § 659[1]). 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of accident insurance by Hattie Armbruster against the 
Benefit Association of Railway Employees. From a judgment for plaintiff, de- 
fendant appeals. 

Reversed and remanded. 

See, also, Benefit Ass’n of Railway Employees v. Armbruster, 217 Ala. 282, 
116 So. 164. 

The following charges were refused to defendant: 

“45. There has been a copy of the death certificate of Mr. Armbruster admitted 
in evidence in this case, and in such copy it is stated that the cause of the death 
of Mr. Armbruster was gangrenous appendix. I charge you gentlemen of the 
jury that the law presumes that the statement contained in such certificate that the 
cause of death of Mr. Armbruster was gangrenous appendix is true and correct. 

“46. The law presumes that the statements of fact contained in the copy 
of the death certificate admitted in evidence are true and correct.” 

“53. The law presumes in this case that Mr. Armbruster died as a proximate 
result of gangrenous appendix, and the defendant in this case is entitled to the 
benefit of this presumption as a matter of evidence in this case.” 

“38. The court charges the jury that proof of contradictory statements or 
declarations on a material point, made by the witness, Dr. Cocciola, may be suffici- 
ent to cause the minds of the jury not to be reasonably satisfied as to the truth 
of the testimony of the witness, Dr. Cocciola. 

“59. The court charges the jury that if you are reasonably satisfied from all 
the evidence that the witnesses for the plaintiff have testified to one version of 
the transaction alleged in the complaint and that the witnesses for the defendant 
have testified to another version of that transaction, then if you are reasonably 
satisfied from the evidence that the version of said transaction as given by the 
witnesses for the defendant is the more reasonable one, and reasonably satisfied 
the jury of its truth, then you must find for the defendant in this case.” 

‘ London, Yancey & Brower and Jim C. Smith, all of Birmingham, for ap- 
peliant. 

Fort, Beddow & Ray, G. Ernest Jones, Wilkinson & Burton, and Hollis O. 
Black, all of Birmingham, for appellee. 

Boutnin, J. 

The action is to recover the death benefit under an accident insurance policy. 

_On former appeal, the law of the case made by the tendencies of plaintiff’s 
evidence was fully considered and declared. We adhere to what is there said 
without repetition. Benefit Ass’n of Railway Employees v. Armbruster, 217 Ala. 
282, 116 So. 164. 

The insured was suffering from an acute attack of appendicitis; was under 
treatment of Dr. Cocciola. On calling in Dr. Torrence, a consulting surgeon, it 
was decided to remove him from his home in Birmingham to Norwood Hospital 
tor observation and probable operation. 

Plaintiff’s case, viz. that death resulted directly and exclusively through ex- 
ternal, violent, and accidental means within the legal meaning of the policy, rests 
upon evidence tending to show that from violent jerking of the ambulance in 
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which the insured was placed he was thrown or jolted from the couch, rupturing 
the abscessed appendix and causing his death. 

Dr. Cocciola was in the ambulance attending the patient. His evidence was 
that the violent motion of the ambulance threw the doctor down, and the patient 
partially from the couch or cot, falling or catching onto the doctor’s shoulder, 
Said he: “And when I got up I feel the patient on my shoulder, and I catch 
him and put on the couch again, but the poor man,—he has got a pale face—and 
I ask him ‘what is the matter? What you feeling?’ and he say ‘Bad, Doctor, bad, 
Doctor.’ * * * ‘When we got into the hospital I ask him how he feeling, when 
he was in the bed, and he say, “Doctor, I feeling better now.” ’ ” 

Defendant’s witness, Madden, the driver of the ambulance at the time of the 
accident, testified that, after Mr. Armbruster was transferred to another ambulance 
which had been called for the purpose, and while on the way to Norwood Hospital, 
witness asked Mr. Armbruster if he was hurt, and he answered, “No.” 

The court, on motion, excluded this evidence. 

[1] The rule is well recognized that declarations of a person against his 
interest at the time are admissible against those claiming under him after his 
decease. This rule has been applied to declarations as to circumstances of injury 
in actions for death by wrongful act. Alverson v. Little Cahaba Coal Co., 201 
Ala. 123, 77 So. 547. 

Appellee insists that the declaration here is without this rule because the suit 
is by the beneficiary having a vested interest in the policy. Pride vy. Inter-State 
Business Men’s Accident Ass’n, 207 Iowa, 167, 216 N. W. 62, 62 A. L. R. 31. 

The death benefit under this policy is payable to “Hattie Armbruster, the 
insured's wife, if surviving, otherwise to the insured’s estate.” It further pro- 
vides: “The insured may at any time release the association from any and all 
liability then existing or thereafter accruing to the beneficiary.” The policy also 
provides for accident and sickness indemnity benefits payable to the insured. 

The case comes within the rule of admissibility of declarations against interest 
declared in Atlanta Mutual Ins. Co. v. Price, 210 Ala. 334, 97 So. 826. 

[2] We may assume that the patient would probably not have known of an 
internal rupture of the abscess, and the declaration that he was not hurt had no 
reference to what the patient thought on that subject. We note also there was 
evidence that he would probably be relieved of pain and feel better if his appendix 
was ruptured. A declaration not appearing to relate to any matter within the 
knowledge of the declarant, or to shed light on the real issue, may be rejected, 
although against interest. 3 Jones on Evidence, § 1171, p. 2147. 

But, according to witness Madden, the declaration of the patient that he was 
not hurt was made within a few minutes, little more than five minutes, after 
the accident. 

[3] In view of the sharp conflict as to whether the patient was in any way 
dislodged from his cot or otherwise hurt, the declaration to Madden, if believed 
by the jury, would have been important in weighing the evidence of Dr. Cocciola 
indicating he was hurt at the time and suffered much shock. 

The court erred in excluding this evidence. 

[4] The death certificate of the county health officer, admitted in evidence by 
agreement in lieu of a transcript from the state health department, gave the cause 
of death “Gangrenous Appendix.” 

Defendant’s refusal charges 45, 46 and 53 deal with the presumptive effect 
of the death certificate as evidence of the cause of death. 

By Code, § 7674, “registers of marriages, births, and deaths, kept in pursuance 
of law * * * are presumptive evidence of the facts therein stated.” 

In Metropolitan Life Ins. Co. v. Parks, 210 Ala. 261, 97 So. 788, 789, applying 
the general rule without mention of our statute, such certificate was held ‘“‘compet- 
ent evidence, prima facie, of the nature of the disease causing the death of 
insured.” 

The refusal of the charges here involved may be justified on the ground that 
the certificate of death is not inconsistent with the claim that an accident caused 
a rupture of the gangrenous abscess, and so produced death. 

[5] Defendant was entitled to instruction in no stronger terms than the statute, 
viz. that such certificate was presumptive evidence and that coupled with a state- 
ment that such presumption was only prima facie. The jury would then be in 
proper position to weigh this in connection with evidence of the physician in charge, 
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to the effect that this condition proceeded to a rupture and peritonitis with fatal 
effect. 


These charges do not stace the effect of the presumption, whether conclusive 
er only prima facie. 

Charge 58 was properly refused on the authority of Brown v. State, 142 Ala. 
287, 38 So. 268. 

[6] Charge 59 was properly refused as argumentative. 

lor the error pointed out, the judgment is reversed and cause remanded. 

Reversed and remanded. 

\nderson, C. J., and Gardner and Foster, JJ., concur. 


FOX v. FEDERAL CASUALTY CO. OF DETROIT, MICH. 
Civ. 27. 
District Court of Appeal, Fourth District, California. 
June 7, 1930. 
289 Pacific Reporter 175. 
INSURANCE. 
Beneficiary under health and accident policy was not entitled to recover for 
death of insured from gunshot wound intentionally inflicted by member of posse. 
The policy contained a provision to the effect that it did not cover death, 
disability, or loss of insured caused by or reesulting directly or indirectly 
from injuries intentionally inflicted upon insured by any person other than 
himself, except assaults by burglars or robbers. 
(For other cases, sce Insurance, Dec. Dig. § 464.) 


Appeal from Superior Court, Fresno County; Denver S. Church, Judge. 

Action by Jennie M. Fox against the Federal Casualty Company of Detroit, 
Mich. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Everts, Ewing Wild & Everts and C. M. Ozias, all of Fresno, for appellant. 

3. M. Benson, of Fresno, for respondent. 

Marks, Acting P. J. 

Respondent Jennie M. Fox is the widow of J. L. Fox, deceased, who died 
from the effects of a gunshot wound inflicted on December 1, 1928, by L. M. 
Cardwell, who was at the time constable of Chowchilla township, in the county 
of Madera, state of California. Appellant had issued to J. L. Fox a policy of 
health and accident insurance whereby it insured him “against the effects result- 
ing directly and exclusively of all other causes, from bodily injury sustained during 
the life of this policy solely through external, violent and accidental means.” 
Upon a trial of the case before the court without a jury, judgment was rendered 
in favor of respondent, who was the beneficiary named in the policy, and against 
appellant for the principal sum provided in the policy as the benefit to be paid 
in case of the accidental death of the insured. 

The appellant presents several grounds upon which it relies for a reversal 
of the judgment, but we only need to consider one of them. 

The policy contained the following provision: 


“This policy does not cover death, disability or loss of the insured caused by 
or resulting directly or indirectly from * * * injuries intentionally inflicted upon 


the insured by any person other than himself (assaults by burglars or robbers 
excepted) .” 


Appellant maintains that this provision of the insurance policy releases it 
from liability. Under the facts and circumstances appearing,in this case we agree 
with it. 

The evidence before us shows that on December 1, 1928, L. M. Cardwell, 
accompanied by ten or more citizens, found the deceased walking across a field. 
Cardwell was of the opinion that the deceased was insane, and evidently he had 
assembled the posse to take him into custody, although no warrant had been issued 
lor this purpose. The deceased was armed with a piece of a grapestake about 
three feet long and an iron pipe about two feet long. The members of the posse 
surrounded him, and he threw the grapestake at one of them. He then grasped 
the iron pipe in both hands and, raising it over his right shoulder, advanced toward 
Cardwell, threatening to kill him. Cardwell fired one shot from his pistol into 
the air, and, as the deceased continued his advance, fired the second shot into his 
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body, which resulted in instant death. The last shot was fired when deceased was 
eight or more feet away from Cardwell. Cardwell testified that he “shot to stop 
him then, whether it killed him or not.” 

It is the well-established rule, supported by decisions in practically all of the 
states of the Union, that a recovery cannot be had under the circumstances of 
this case. The case of Matson v. Travelers’ Insurance Co., 93 Me. 469, 45 A. 
518, 74 Am. St. Rep. 368, is typical of a general rule governing these cases. In 
this case it was held as follows: 

“The plaintiff was the holder of an accident insurance policy issued by the 
defendant corporation, which entitled him to receive, if disabled by bodily injuries 
sustained through ‘external, violent, and accidental means,’ a certain sum of 
money each week while the disability continued. The policy contained a clause 
which provided that the insurance should not cover, among other things, ‘intentional 
injuries inflicted by the insured or by any other person except burglars or robbers.’ 

“During the life of the policy the plaintiff was violently assaulted by another 
person, not a robber or burglar, who attempted to strike him upon the head with 
a stick, but the plaintiff, to protect himself, put up his arm, and received the blow 
thereon, and thereby sustained the injury which he claims entitles him to recover 
of the company. The plaintiff was without fault in the affair, and the assault upon 
him is admitted to have been intentional. These facts appear in the agreed state- 
ment of facts upon which the case comes to this court. 

“Under these circumstances, is the plaintiff entitled to recover? We think 
not. Were it not for the provision that the insurance should not cover in- 
juries intentionally inflicted by another, it might perhaps be said, as some courts 
have held, that, as to the insured, the injury, for which he was in no way respon- 
sible, was an accident, an unforseen event, a casualty. 

“But here the injury was sustained in one of the very ways which the 
policy provided should not be covered by the insurance, intentional injuries, in- 
flicted by another. An act may be intentional, while its result may be unfor- 
seen and unintentional and therefore accidental, within the meaning of the con- 
tract of insurance. But that is not so in this case. Here the act was intentional. 
It was directed against the insured, and direct injury to the insured was in- 
tended. 


“All the cases that have been called to our attention, in which a similar 
provision of an accident insurance policy has been considered, hold that where 
the injuries sustained by the insured were intentionally inflicted by another, and 
where the intentional acts of another that caused the injury were aimed at the 
insured, there could be no recovery. Insurance Co. v. McConkey, 127 U. S. 661, 
8 S. Ct. 1360, 32 L. Ed. 308; Hutchcraft’s Ex’r v. Insurance Co., 87 Ky. 300, 8 
S. W. 570, 12 Am. St. Rep. 484; Utter v. Insurance Co., 65 Mich. 545, 32 N. W. 
812, 8 Am. St. Rep. 913.” 

To the same effect are the cases of Jarnagin v. Travelers’ Protective Associa- 
tion of America (C. C. A.) 133 F. 892, 68 L. R. A. 499; Order of Commercia! 
Travelers of America v. Williams (C. C. A.) 11 F.(2d) 577, 46 A. L. R. 1081; 
Butero v. Travelers’ Accident Insurance Co., 96 Wis. 536, 71 N. W. 811, 65 Am 
St. Rep. 61. 


In the case before us the insurance policy provides that the insurance carrier 
shall not be liable where either death, disability, or loss of the insured was 
caused by injuries intentionally inflicted upon him. Under the language of this 
policy we do not think it is material whether or not Cardwell inflicted the injury 
with the intention of actually killing the deceased at the time he fired the fatal 
shot, or of merely wounding him. The intention to shoot deceased was sufficient, 
because this intention caused the disability which resulted in the death. The 
language of this policy brings the case squarely within the rule announced in 
the case of Matson v. Travelers’ Insurance Co., supra, and the other cases we 
have cited. The case of Fischer v. Travelers’ Insurance Co., 77 Cal. 246, 19 P. 
425, 1 L. R. A. 572, is directly in point. In that case the insurance policy 
provided that the insurance carrier should not be liable if death or injury for 
which indemnity was sought “may have been caused by * * * intentional in- 
juries inflicted by the insured or any other person.” Another person inten- 
tionally shot the insured through the body with a pistol and he died as a result. 
The Supreme Court held that there could be no recovery under the terms of 
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the policy. The conclusions in that case find approval in the reasoning used 
in the cases of Jenkin v. Pacific Mutual Life Insurance Co., 131 Cal. 121, 63 P. 
180; Mar Shee v. Maryland Assurance Corporation, 190 Cal. 1, 210 P. 269; Mah 
See v. North American Accident Insurance Co., 190 Cal. 421, 213 P. 42, 26 
A. L. R. i2e. 

In this case, it appearing from the undisputed evidence that J. L. Fox came 
to his death from a gunshot wound intentionally inflicted upon him by L. M 
Cardwell, and that the contract of insurance did not impose any liability for an 
injury or death occurring under such circumstances, there can be no recovery by 
the beneficiary named in the policy. 

Judgment reversed. 

1 concur: Barnard, J. 


MASSACHUSETTS PROTECTIVE ASQ’N, Inc., v. DAUGHERTY. No. 12464. 
Supreme Court of Colorado. May 26, 1930. 
288 Pacific Reporter 888. 
1. INSURANCE. 


When person commits suicide while insane, death is “accident,” warranting 

recovery a weg insuring against injuries by accidental means (C. L. § 2532). 
§ 2532, provides that after the first policy year, the suicide of 

a holder ‘of a life insurance policy shall not be a defense to the insurer, 

whether insured was sane or insane. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

2. INSURANCE. é , 

Where insured committed suicide while insane and policy expressly repudiated 
liability, notice two years thereafter was “immediate notice” within policy (C. L. 
§ 2532). 

The policy in question insured against injuries effected by accidental 
means, excluding self-destruction while sane or insane, and required that, 

in the event of accidental death, immediate notice must be given to insurer. 

The insured’s widow, after learning that the insurer was liable notwith- 

standing the provision in the policy, gave prompt notice, which was two 

years and eighteen days after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

3. INSURANCE. , , 

Under accident policy requiring “immediate notice” of loss, notice within 
reasonable time is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. INSURANCE. 
_ What is “reasonable time” for notice of loss, which is sufficient compliance 
with policy requiring “immediate” notice, depends on circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

5. INSURANCE. , be 

Where insured committed suicide while insane, and policy expressly re- 
pudiated liability therefor while requiring “immediate” notice of loss, notice was 
waived (C. L. § 2532). 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

En Banc. 

Error to District Court, Pueblo County; James A. Park, Judge. 

Suit by Nora V. Daugherty against the Massachusetts Protective Association, 
Incorporated. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

Brandenburg & Brandenburg, of Denver, Phelps, Baker & Gobin, of Pueblo, 
and Frederick H. Nash, of Boston, Mass. (John H. Voorhees, of Pueblo, of coun- 
sel), for plaintiff in error. 

Charles M. Rose of Pueblo, for defendant in error. 

Butter, J. 


Nora V. Daugherty, herein referred to as the plaintiff, recovered judgment 
on an insurance policy issued by the Massachusetts Protective Association, herein 
referred to as the defendant. The defendant seeks a reversal of that judgment. 
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On April 15, 1924, the defendant issued to its policy, whereby it insured the 
plaintiff’s husband, Frank E. Daugherty, against ioss resulting from bodily injuries 
effected by accidental means, “excluding self-destruction, * * * while sane or in- 
sane.” On August 19, 1926, the insured committed suicide. Suit was broucht 
within the time specified in the policy. 

[1] 1. Where a person commits suicide while insane, the death is an accident. 
Officer v. London Guarantee & Accident Co., 74 Colo. 217, 220 P. 499: London 
Guarantee & Accident Co. v. Officer, 78 Colo. 441, 242 P. 989; Accident Insurance 
Co. v. Crandal, 120 U. S. 527, 7 S. Ct. 685, 30 L. Ed. 740; Manhattan Life Insur- 
ance Co. v. Broughton, 109 U. S. 121, 3 S. Ct. 99, 27 L. Ed. 878. There was ample 
evidence to support the finding that the insured was insane when he committed 
suicide. The defendant’s contention to the contrary cannot be sustained. 

In 1913, the Legislature passed an act. C. L. § 2532, that provides as follows: 
his and after the passage of this act, the suicide of a policy holder after the 
first policy year, of any life insurance company doing business in this state, shail 
not be a defense against the payment of a life insurance policy, whether said suicide 
was voluntary or involuntary, and whether said policy holder was sane or insane.” 

In this case the suicide occurred after the first policy year. We have held 
that such provision is not in conflict with the Constitution; that it applies to life 
insurance policies, whether issued by a life insurance company or by an accident 
insurance company; and that any provision in a policy attempting to relieve an 
insurer from liability in case of suicide is a nullitv. Head Camp Wooden of 
the World v. Sloss, 49 Colo. 177, 112 P. 49, 31 L. R. A. (N. S.) 831; Officer v 
London Guarantee & Accident Co., 74 Colo. 217, 220 P. 499. 

3. The policy sued upon provides that, “in the event of accidental death im- 
mediate notice thereof must be given to the Association.” Notice was given two 
years and eighteen days after the death of the insured. The defendant contends 
that by reason of her delay in giving notice, the plaintiff cannot recover in this 
action. There are two reasons why we cannot sustain the defendant’s contention. 

[2-4] (a) The notice, if amy were necessary. was given in apt time. When 
the plaintiff examined the policy after the death of her husband, she was confronted 
with this provision: “The Massachusetts Protective Association * * * does hereby 
insure * * * Frank E. Daugherty * * * against loss resulting * * * from 
* * * bodily injuries effected * * * by accidental means (excluding self-destruction 
* * * while sane or insane). * * *” Misled by the provision, she refrained from 
makine a claim until, quite by accident, she discovered that she could compel the 
defendant to pay the loss, notwithstanding its declared intention not to do so: 
whereupon she promptly notified the defendant of her husband’s suicide. The de- 
fendant admits. and it is the law, that notice within a reasonable time would be a 
compliance with the requirement that “immediate” notice be given. What is a 
reasonable time depends upon the circumstances. The trial court found that the 
plaintiff relied upon the provision quoted above; that she was deceived and misled 
thereby; that notice was not sooner given because of her reliance upon that pro- 
vision: and that “due and proper notice and proof of loss were mi ide here'n 
within a reasonable time under all the circumstances of the case.” This finding is 
supported by the evidence. We assume, of course, that the porn von was not in 
serted in the policy with deliberate intent to mislead, but it clearly has a tendenc\ 
to mislead, and probably ninety-nine persons out of one hundred would be misled 
by it. Though not intended to be a trap, it operated as such in the present in- 
stance. It would be unjust to permit the defendant to profit by a delay caused 
hy its own misleading statement. 

[5] (b) Notice was not necessary. The absolute refusal of an insurer to nay 
the loss in any event waives compliance with a provision requiring notice and 
proof of loss. California Insurance Co. v. Gracey, 15 Colo. 70, 24 P. 577. 22 Am. 
St. Ren. 376; Supreme Lodge, Knights He Honor, v. Davis, 26 Colo. 252, 58 P. 
595: Hartford Fire Insurance Co. v. Hammond, 41 Colo. 323, 92 P. 686; National 
Mutual Fire Insurance Co. v. Sprague, 40 Colo. 344, 92 P. 227: Hartford Fire 
Insurance Co. v. Smith, 3 Colo. 422; Lampkin v. Travelers’ Insurance Co., 11 
Colo. App. 249, 52 P. 1049: Helvetia Swiss Fire Insurance Co. v. Edward P. Allis 
Co., 11 Colo. App. 264, 53 P. 242; Union Casualty & Surety Co. v. Mondy, 18 
Colo. App. 395, 71 P. 677; Knickerbocker Life Insurance Co. v. Pendleton, | 112 
U. S. 696, 5 S. Ct. 314, 28 L. Ed. 866; Royal Insurance Co. v. Martin, 192 U. S. 
149. 24 S. Ct. 247, 48 L. Ed. 385. In McDonald v. Bankers’ Life Association, 154 
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Mo. 618, 55 S. W. 999, and Metropolitan Life Insurance Co. v. Maddox (Ky.) 127 
S. W. 503, it was held that a denial of liability on the ground that the insured com: 
mitted suicide waives proof of loss. While the denial of liability that dispenses 
with notice and proof of death occurs more frequently after the death of the 
insured, it is just as effective if liability is denied or repudiated before his death. 
Supreme Lodge, Knights of Honor, v. Davis, 26 Colo. 252, 58 P. 595; Equitable 
Life Assurance Society v. Winning, 58 F. 541, 7 C..C. A. 359; Girard Life In- 
surance, Annuity & Trust Co. v. Mutual Life Insurance Co., 97 Pa. 15. The pro- 
vision quoted above was an absolute, unqualified denial and repudiation of li- 
ability in case the insured committed suicide while sane or insane and whether 
within or after the first policy year. In effect, it was a declaration that in case 
the insured committed suicide while sane or insane and whether within or after 
the first policy year, the insurer would not pay the insurance money, and that 
notice of death, even if given immediately, would be of no avail. It was a con- 
tinuing denial and repudiation. It was effective when the policy was examined 
by the plaintiff after the death of her husband. It was the same, in effect, as 
tnough the defendant at that time had written a letter to the plaintiff absolutely 
denying liability on the ground that her husband committed suicide. 

It seems that our construction of the provision is substantially the one placed 
upon it by the defendant itself. The trial court made this finding: “By the issu- 
ance and delivery of said policy defendant herein disclaimed any liability in any 
event for the death of the insured resulting from self-destruction or any attempt 
thereat while sane or insane, and defendant herein confirmed such disclaimer im- 
mediately prior to the bringing of this action.” The finding is sustained by the 
evidence. As late as September 14, 1928, after receiving notice of Daugherty’s 
suicide, the defendant wrote to the plaintiff's lawyer a letter in which we find 
the following: “You state that Mr. Daugherty while insane committed suicide on 
Aucust 19, 1926. Please note that the policy insures against loss from certain 
kinds of accidental injuries and disease as defined in the first clause of the policy— 
specifically ‘excluding self destruction, or any attempt thereat, while sane or 
insane.” The word “insane” appears in italics in the original. 

In the circumstgnces, it was not necessary for the plaintiff to go through the 
idle ceremony of giving notice. 

We think that our former conclusion was correct. Under the law and the 
evidence, the plaintiff is entitled to her judgment against the defendant. 

The judgment is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HEDGES. 
Court of Appeals of Kentucky. March 28, 1930. 
Rehearing Denied May 27, 1930. 

27 Southwestern Reporter (2d) 422. 

5. INSURANCE—PREMIUMS WERE PAID IN ADVANCE WITHIN ACCI- 
DENT POLICY. ALTHOUGH ADVANCED BY LOCAL AGENT, WHO 
HAD NOT BEEN REIMBURSED FOR FINAL PREMIUM. 

In action by beneficiary of accident policy which provided for annual addi- 
tions to principal, if premiums were paid in advance, mere fact that local agent 
had advanced premiums for insured, and had not been reimbursed for final pre- 
mium, did not prevent recovery; that transaction being matter between agent 
and insured. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

6. INSURANCE—THAT BRUISE ON BODY OF INSURED WAS OB- 
SERVED BY SOME, BUT NOT BY OTHERS, RAISED JURY QUES- 
TION RESPECTING “EXTERNAL OR VISIBLE MARKS” REQUIRED 
BY ACCIDENT POLICY. 

In action by beneficiary of accident policy which provided that no recovery 
could be had, unless there were “external or visible marks on the body,” nurse’s 
testimony that bruised or inflamed place was discernible on body of insured, 
who was alleged to have fallen against table in hotel room, opposed by negative 
evidence that no signs of injury were found by coronor or embalmer, pre- 
sented question of fact for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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7. INSURANCE—LETTER INFORMING INSURER OF INSURED’S DEATH, 
BUT NOT CAUSE THEREOF, WAS SUFFICIENT NOTICE WITHIN 
POLICY NOT REQUIRING ANY PARTICULAR FORM. 

Under accident policy requiring written notice of injury within ten days, 
no particular form or information being specified by terms of policy, registered 
letter within ten-day period which merely gave notice of insured’s death with- 
out stating cause thereof was sufficient. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

8. INSURANCE—INSURER’S DENIAL OF LIABILITY WAIVED ANY 
FAILURE TO COMPLY WITH POLICY, WHERE PROOF OF DEATH 
WAS SUBMITTED ON FORMS RESERVED FOR SICK BENEFITS. 
If there was any failure to company literally with policy, where proof oi 

death was submitted on insurance company’s forms which were ordinarily used 

for application for sick benefits, formal proof was waived by company’s denial of 
liability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

9. INSURANCE—WHETHER INSURED’S DEATH RESULTED FROM 
DISEASE OR FROM ACCIDENTAL FALLING AGAINST TABLE WAS 
QUESTION FOR JURY ON CONFLICTING TESTIMONY. 

In action by beneficiary of accident policy, where it appeared that insured, 
after breakfasting in hotel dining room, had returned to his room on third floor 
and in ten or fifteen minutes had approached clerk’s desk apparently in con- 
siderable pain, stating that he had fallen against corner of table in his room, 
whether insured’s death was caused by accident, or was due to disease, as con- 
tended by insurer, was question of fact for jury under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, McCracken County. 

Action by Lena Hedges against the National Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

L. B. Alexander, of Paducah, for appellant. 

J. B. Allensworth, of Paducah, for appellee. 

Wuus, J. 

The Transylvania Casualty Insurance Company issued an accident policy 
to Alonzo Hedges, by which it agreed, in the event of the death of insured from 
accidental means, to pay $5,000 to the beneficiary. The mother of Hedges was 
originally designated as beneficiary, but later his sister, Lena Hedges, was 
substituted for the mother. If the premiums were paid in advance, an annual 
addition of 10 per cent. of the principal sum was made until such additions 
amounted to 50 per cent. of the initial principal sum. The National Life & 
Accident Insurance Company reinsured the risk, and collected the premiums 
for several years. Lena Hedges sued the National Life and Accident Insurance 
Company to recover $7,500 upon the policy, alleging that the insured accidentally 
fell against the sharp corner of a table in his room and sustained injuries from 
which he died within a few hours. The jury on the first trial failed to find 
a verdict, bit at the second trial a verdict was returned and a judgment rendered 
in favor of the plaintiff for $7,500, being the full amount of the policy, with 
the 10 per cent. addition for five years. The insurance company appeals. Numer- 
ous grounds for reversal are urged, which will be considered in the course of the 
Opinion. 

It is first insisted that incompetent testimony was permitted to go to the 
jury. In order to understand the argument advanced by appellant, it is neces- 
sary to state the facts. There was testimony tending to show that Hedges 
was a strong man regularly employed in his trade as a plasterer. He had lived 
for some time at a hotel in Louisville, and, on the morning of January 11, 1928, 
entered the dining room for breakfast and then returned to his room on the 
third floor. In about ten or fifteen minutes from the time he left the dining 
room he returned to the clerk’s desk in a cramped or stooped position, holding 
his hand over his left side, apparently in great agony, and stated that he had 
tripped and fallen against the corner of a small table in his room. He made 
further explanations which the court did not allow the jury to hear. Appellant 
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argues that the statements of the witnesses describing the condition of Hedges, 
and his own declaration as to the cause, were not competent testimony. It was 
proven that there was in the room of Hedges a small table about two feet square 
with sharp corners. The obvious suffering of Hedges could not be accounted 
for except by his statement respecting the accident. The pain continued during 
the day with increasing violence until evening when death ensued. A lady ap- 
plied liniments and hot compresses to his side and observed a red spot between 
his hip and lower rib. The competency of declarations of an injured person has 
been the subject of much consideration by the courts. In Fidelity & Casualty 
Co. v. Cooper, 137 Ky. 544, 126 S. W. 111, 114, a similar question was presented. 
Cooper was a passenger train conductor in good health. He fell into a turn- 
table pit sustaining some cuts and bruises to his chin, hands, and chest. He 
continued to suffer, but made a one way run the next day, being unable to make 
the return trip. The pains in his chest increased, and within a few days he died 
of pneumonia. A bruised spot appeared on his breast below the right nipple. 
He made a statement to the first person he met after he climbed out of the pit, 
the exact time not being shown. In response to a complaint concerning the 
competency of that testimony the court said: “The court properly admitted in 
evidence the statements of Cooper made to the first person who reached him 
just after he climbed out of the pit. His face and his hands were bleeding. 
and his statement then, as to how he had received the injuries a few seconds 
after the accident occurred, was properly admitted as part of the res geste. Pre- 
cisely this question was before the United States Supreme Court in Travelers’ 
Insurance Co. v. Mosley, 8 Wall. 408, 19 L. Ed. 437. There the insured went 
downstairs, and when he came back was suffering, and said that he had fallen 
down the stairs. The evidence was held competent. The ruling in this case has 
been followed by us in several cases. Petrie v. Cartwright, 114 Ky. 103, 70 
S. W. 297, 24 Ky. Law Rep. 903, 59 L. R. A. 720, 102 Am. St. Rep. 274; L. & N. 
R. R. Co. v. Molloy, 122 Ky. 219, 91 S. W. 685, 28 Ky. Law Rep. 1113; I. C. R. R. 
Co. v. Houchins, 125 Ky. 483, 101 S. W. 924, 31 Ky. Law Rep. 93, and cases cited.” 

In the case decided by the Supreme Court of the United States, cited by 
court (Travelers’ Insurance Co. v. Mosley, 8 Wall. 408, 19 L. Ed. 437), the con- 
ditions were just the reverse of those here appearing, as the insured had descended 
the stairs and upon returning to his room stated that he had fallen. In Trav- 
elers’ Protective Association v. West (C. C. A.) 102 F. 226, the injured man 
came from the basement of a drug store and stated that he had bumped his 
head on a protruding gas pipe. In the Case of Omberg v. U. S. Mutual Asso- 
ciation, 101 Ky. 303, 40 S. W. 909. 911, 19 Ky. Law Rep. 462, 72 Am. St. Rep. 
413, this court quoted from Mr. Bliss in his work on Life Insurance (2d Ed.) 
p. 633: “ ‘In a case where the action was brought on an accident policy, the 
supreme court (evidently referring to the Dabbert Case [13 Ohio Dee. 792]) 
passed upon the question of the admissibility of the declarations of the insured 
as to the injuries he had suffered and the mode in which they were incurred. 
They held that the declarations of a party himself, to whomsoever made, are 
competent evidence, when confined strictly to such complaints, expressions, and 
exclamations as furnished evidence of a present, existing pain or malady, to 
prove his condition, ills, pains, and symptoms, whether arising from injury by 
accident or violence. If made to a medical attendant, they are of more weight 
than if made to another person. So is a declaration, made by a deceased per- 
son contemporaneously, or nearly so, with a main event by whose consequence 
it is alleged that he died, as to the cause of that event. The views adopted in 
the cases from Ohio and Kansas seem most in accordance with correct prin- 
ciples.’ ” 


[1] It will be observed in the opinion in that case that the court indicated 
a disinclination to extend the doctrine in so far as narrative declarations were 
concerned further than to admit them when made to a physician by whom the 
patient was being treated. The res geste rule is closely related, but distinct 
from that respecting subsequent statements, and has for its sanction the spon- 
taneous impulse of the injured person, when the declaration follows so soon 
after an injury that no time or motive for the fabrication of a story could be 
presumed. In Louisville R. Co. v. Johnson, 131 Ky. 277, 115 S. W. 207, 208, 20 
L. R. A. (N. S.) 133, the court said: “No hard and fast rule can be laid down 
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as to the admissibility of evidence as a part of the res geste. The facts and 
circumstances * * * are different, and the courts have come to the point 
of adjudging this question as it is presented by the particular case under con- 
sideration.” In Cincinnati, N. O. & T. P. R. Co. v. Evans, 129 Ky. 152, 110 S. W. 
8444 846, 33 Ky. Law Rep. 596, it appeared that a declaration had been made 
by the engineer, who was concerned in causing the injury, in about a minute 
thereafter. It was made in response to information that he had killed a brake- 
man, and was to the effect: “That is the way whenever I get mad. I either 
hurt or kill somebody.” The court said: “In McLeod v. Ginther, 80 Ky. 399, 
4 Ky. Law Rep. 276, there was a collision between two passenger trains. ‘To 
the first man who met him the conductor of one of the trains said: ‘I had until 


10:10 to make Beards.’ The evidence was held competent. In L. & N. R. R. 
Co. v. Shaw, 53 S. W. 1048, 21 Ky. Law Rep. 1041, Shaw had fallen from a 
passenger train. A man near by heard his cries, and went to him. What he 


then said to this man, the first person to reach him while the departing train 
was still in sight, was held admissible as res geste. In Brown v. Louisville 
R. R. Co. 53 S. W. 1041, 21 Ky. Law Rep. 995, the declarations of the plain- 
tiff at the place where she fell were admitted, but her declarations while pass- 
ing down the street on her way home were rejected. In Floyd v. Paducah R. R. 
Co., 64 S. W. 653, 23 Ky. Law Rep. 1077, the declarations of the motorman at 
the place of the collision just after the accident were admitted. In L. & N. 
R. R. Co. v. Molloy, 91 S. W. 685, 28 Ky. Law Rep. 1113, 122 Ky. 219, a passenger 
train struck a vehicle at a public crossing. What the driver of the vehicle said 
to the first man who got to him and who ran to him as soon as he could was 
allowed as res geste. In Rex v. Foster, 6 C. P. 325, a statement made by the 
deceased as to the cause of the accident as soon as he was picked up aiter he 
had been run over was admitted as res geste. In Insurance Co. v. Mosley, 8 
Wall. 397, 19 L. Ed. 437, the deceased went downstairs, and, when he returned io 
his room, complained of his head hurting him, and said that he had fallen down 
the steps. The evidence was admitted as part of the res geste. We do not see 
how this case can be distinguished from those cited. The statement of the 
engineer was in effect a declaration that he was mad, and that the jerk cc the 
train which threw Evans off was due to this fact. It was not a bare expressioi 
of opinion, for the engineer was in charge of the engine, and the engine had 
given the jerk which threw Evans off. The thing that he was explaining was 
how he came to give the train such a jerk. It is earnestly insisted that th 
evidence is wholly incredible, but the credibility of the witnesses is for the 
jury. If the evidence was competent, it was properly admitted.’ 

In Louisville & N. R. Co. v. Miller, 154 Ky. 236, 157 S. W. 8 the testimony 
of two witnesses, to the effect that two or three minutes after the injury the 
injured man doubled up on the ground, groaning and making outcries, was held 
to be competent. Cincinnati, N. O. & T. P. R. Co. v. Martin, 146 Ky: 260, 142 
S. W. 410; Illinois C. R. R. Co. v. Houchins, 125 Ky. 483, 101 S. W. 924, 31 Ky. 
Law Rep. 93; Louisville & N. R. Co. v. Foley, 94 Ky. 221, 21 S. W. 866, 15 
Ky. Law Rep. 17. In Roberts v. Louisville Ry. Co., 168 Ky. 230, 181 S. W. 1131, 
1132, spontaneous declarations of the injured man made at the time and place 
of the injury and within a minute thereafter were held compctent. The court 
said: “The general rule is that all declarations made at the same time the 
main fact under consideration takes place, and which are so connected with it 
as to illustrate its character, are a part of the things done, and are admissibk 
as original evidence, whether made by the party in interest or some one else. 
The decelaration of an injured party, under such circumstances, is admissible 
upon the theory that in point of time they are so nearly contemporaneous with 
the main fact that there has been no time in which to concoct falsehood and 
fraud and self-serving declarations, and that such declaration is undesigned. 
McLeod v. Ginther, 80 Ky. 403; Dills v. May, 3 Ky. Law Rep. 765; Sherley v. 
Billings, 8 Bush, 147, 8 Am. Rep. 451; L. & N. R. R. Co. v. Molloy, 122 Ky. 219, 
91 S. W. 685, 28 Ky. Law Rep. 1113; I. C. R. R. Co. v. Houchins, 125 Ky. 483, 
101 S. W. 924, 31 Ky. Law Rep. 93; L. & N. R. R. Co. v. Messer, 164 Ky. 218, 
175 S. W. 360; Petrie v. Cartwright, 114 Ky. 103, 70 S. W. 297, 24 Ky. Law Rep. 
903, 59 L. R. A. 720, 102 Am. St. Rep. 274; Fidelity & Casualty Co. v. Cooper, 
137 Ky. 544, 126 S. W. 111; C.,, N. O. & T. P. Ry. Co. v. Evans, 129 Ky. 152, 110 
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v. Strange’s Adm’x, 156 
v. Shaw’s Adm’r, 53 S. W. 1048, 21 
Law Rep. 1041; L. & N. R. R. Co. v. Earl’s Adm’r, 94 Ky. 368, 22 S. W. 
15 Ky. Law Rep. 184; Brown v. Louisville & Co., 53 S. W. 1041, 21 Ky. 
Law Rep. 995.” Cf. Ratcliffe v. Com., 231 Ky. 337-343, 21 S. W.(2 pe aa. S ee, 
also, Peirce v. Van Dusen (C. C. A.) 78 F. 693, GL... A. 708; a ard v. 
Grand Rapids Paper Box Co., 170 Mich. 238, 136 N. W. 374, 42 L. R. A. (N. 'S.) 
930; Frink v. Coe, 4 G. Green (Iowa) 61 Am. Dec. 141; Lewis’ ae v. Be a 
ing Green Gaslight Co., 135 Ky. 611, 117 S. W. 278, 22 L. R. A. (N. S$.) 1160! 
Barrett's Adm’r v. Brand, 179 Ky. 746, 201 S. W. 331; 22 C. J. pp. 443 ‘470. 
People v. Vernon, 35 Cal. 49, 95 Am. Dec. 49. 
In Starr v. Attna Life Insurance Co., 41 Wash. 199, 83 P. 113, 1 4u. R.A 
(N. S.) 626, the statements were made 
held them admissible as part of the 
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sider- 

mangled 
and crus hed that an amputation of his arms was necessary, and that he died 
within 36 hours of the accident, it would be a violent presumption to indulge 
that the statement was made for a self-serving purpose; and we think that 
the refusal of testimony under such circumstances would tend to work an im 
justice by excluding testimony which wouid have a tendancy io throw light on 
a transaction which would otherwise be obscure for want of evidence.” 

[2] The principle deductible from the authorities is that statements of the 
injured party, accompanying the transaction, and made under such circumstances 
as will raise a reasonable pre sumption that the declarations are the 
utterances of thoughts springing out of the transacion 

reaiter as to exclude the presumption of design, constitute competent testi- 
mony. Spontaneity, as distinguished from a mere matter of time, has come 


to be considered the determining factor. 22 C. J. p. 464, § 549. The 
the tria 


spontaneous 
itself and made so soon 


action of 
ial court in admitting the statements of Hedges made to the first person 


seen by him after the accident, within a few minutes thereof, and while he was 
laboring under the stress of the misfortune, was in accord with the settled rule. 
Other declarations during the day, after Hedges had had time to gain control 
ot himselt and an opportunity to premeditate, were not admitted. 

It is also insisted that the court erred in excluding testimony offered by 
the appellant. The complaints are numerous, and no good purpose would be 
served by reciting them. We have carefully considered all the criticisms made 
in appellant’s briefs, as well as the avowals in the record not specifically men- 
tioned, and find no merit in any of the complaints. The trial court confined 
the evidence strictly within the limits defined by familiar rules, and no error 
in that particular was committed. 

[3, 4] It is urged that the court should have sustained appellant’s motion 
for a peremptory instruction in so far as the annual additions to the policy were 
concerned. At the first trial of the case the court had directed the jury to find 
for the defendant respecting the $2,500 claim for annual additions to the policy. 
It is argued that the question thus became res judicata, and the court was not 
at liberty thereafter to submit the question to the jury or to permit a recovery 
thereof. It is argued at length that the court, having so instructed the jury, 
had acted upon and foreclosed that question. 34 Cyc. 1666; 33 C. J. p. 104/; 
Louisville Gas Co. v. Kentucky Heating Co., 142 Ky. 254, 134 S. W. 205; Wood 
v. Sharp, 159 Ky. 47, 166 S. W. 787; Stone v. Winn, 165 Ky. 22, 176 S. W. 
933. The principle is correctly stated, but there was no judgment of the court 
upon the question presented. The court did instruct the jury to find a verdict 
for the defendant upon the claim for $2,500 additions to the policy, but vo 
verd.ct was returned respecting it, or judgment entered thereon. In the ab- 
sence of a verdict and judgment upon that claim, the case was left precisely 
as if no trial had been had. The instruction to the jury was not made effective 
or final. A judgment to be effective must be entered upon the order book 
and signed by the presiding judge. Farris v. Matthews, 149 Ky. 455, 149 S. W. 
896; Muncy v. Gibson, 169 Ky. 153, 183 S. W. 464. 

[5] Another insistence of the appellant is that the court erred in refu 
to give certain instructions offered by it. The 
theory, first, 


cing 
ig 


contention is based upon the 
that the claim for the $2,500 annual additions to the policy was 
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adjudicated on the first tral, and, second, that there was no evidence that the 
premiums had been paid in advance, which was an essential condition of the 
right to the additions. What has been said disposes of the first contention, and 
as to the other, the evidence leaves no room to doubt that the premiums were 
paid in'advance. It is true that a local agent had advanced the premiums for 
the beneficiary and had not been reimbursed for the final one, but that was a 
matter between the agent and the beneficiary, and did not affect the insurance 
company, which had received the annual premiums in advance. 

[6] The policy contained a provision to the effect that, “in the event of 
injury, fatal or non-fatal, of which there should be no external or visible marks 
on the body,” the policy should be void. The appellant, in its answer, relied 
upon the provision and pleaded that no external or visible marks were present 
upon the body of Hedges. Conceding that there was a scintilla of evidence to 
carry the case to the jury upon that question, and that a finding on such evi- 
dence may not be disturbed, unless flagrantly against the evidence, it is never- 
theless contended that the verdict in this case upon that issue was palpably 
against the evidence. There was positive testimony that an external mark of 
injury was visible on the body of Hedges, and the issue was submitted to the 
jury by an apt instruction. There was evidence of a negative character, to the 
effect that no signs of injury were found upon the body by the coroner, the 
embalmer, or the others who had opportunity to discover them. An issue of 
fart was presented, and the jury had the right to accept the testimony on the 
one side and reject that on the other side. A verdict in cases of that character 
is not contrary to the evidence. It depends upon the credit given by the jury 
to the respective witnesses. Powell v. Galloway, 229 Ky. 37, 16 S.W.(2d) 489; 
Lincoln Coal Co. v. Deaton, 229 Ky. 330, 17 S.W.(2d) 249; Louisville & N. R. 
Co. v. Rowland, 227 Ky. 841, 14 S.W.(2d) 174. 

Criticism is made of instructions Nos. 1 and 2, which are as follows: 

“1. If you shall believe from the evidence in this case that the deceased, 
Alonzo Hedges, sustained bodily injuries, the effect of which resulted in the 
loss of his life, and shall further believe from the evidence that such injuries, 
if any, were caused directly, independently and exclusively of all other causes 
by external, violent or accidental means, then the law is for the plaintiff and 
you will so find, but unless you shall so believe from the evidence, then the law 
is for the defendant and you will so find. 

“2. If you find for the plaintiff, you will find for her not exceeding the sum 
of $7,500.00 the amount claimed in the petition.” 

It is said the instructions failed to require the jury to find from the evi- 
dence that the accident produced upon the body of Hedges external and vis- 
ible marks of injury which the policy made a condition of liability under it. 
The court gave other instructions, however, and they must be read as a whole. 
At the instance of appellant the jury was told that it could not find for plain- 
tiff under instruction No. 1, “unless you shall believe from the evidence that 
there was external and visible marks of said injury, if any, upon the body of 
said Alonzo Hedges.” The objection to the second instruction was based upon 
the theory that the liability should be limited to $5,000, because the additions 
to the policy had been eliminated on the first trial. We have seen already that 
such contention is not sound. The third instruction also is criticised. It pre- 
sents only theories of the defense, and we are unable to discern any reason 
why appellant should object to it. Other instructions were given, and, taken 
together, the whole fairly submitted the issues presented. 


[7, 8] It is also argued that the notice of the injury and the proof of loss 
were inadequate, but there is no merit in these claims. The criticism of the 
notice is that the letter which was registered to the company within ten days 
after the accident, as required by the policy, simply notified the company of the 
death of the insured, and did not state the facts showing that the death re- 
sulted from an accdent. The terms of the policy did not require any par- 
ticular form of notice, or any particular facts to be stated therein. It required 
simply that a “written notice of any injury, illness or death for which claim is 
to be made must be given to the company at its home office within ten days 
from the date of the accident, beginning of illness or death.” There was a 
further provision to the effect that, if the notice could not be reasonably giver 
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given within ten days, it should be given as soon as possible. The written notice 
of the death of insured was sufficient, since the contract did not require the 
notice to state the cause or manner of the death. The fact of death was all 
that was required to be stated in the written notice. The proof of loss was 
made upon forms furnished by the insurance company. They were the usual 
forms to be used for application for sick benefits, but seemed not inappropriate 
for a death claim. Instead of requiring other or more formal proofs, the com- 
pany denied lability. Under the facts adduced, if there was any failure to com- 
ply literally with the terms of the policy, it was waived. Pacific Mutual Life 
Ins. Co. v. Cash, 224 Ky. 292, 6 S.W.(2d) 239; AEtna Life Ins. Co. v. Bethel, 140 
Ky. 609, 131 S. W. 523; Fidelity & Casualty Co. v. Cooper, 137 Ky. 548, 126 
S. W. 111. 

[9] Finally, it is argued that the verdict of the jury was palpably against 
the evidence on the main question of accidental death. It is said that Hedges 
died from a disease, and not from an accidental injury. ‘There was expert 
testimony to the effect that a blow such as Hedges received in a fall against 
the corner of a table was sufficient to cause his death. Back of this was the 
undoubted and undenied fact that the man was hurt in the morning, suffered 
severe and unceasing pain for a few hours, and died. The proof is very meager 
that Hedges had any disease, but the jury had all the facts and circumstances 
before it. It was for that tribunal to determine whether the death of Hedges 
resulted from the injury, or from some other cause, and its verdict to the effect 
that it was the consequence of an accident is not contrary to the evidence. 
Pacific Mutual Life Ins. Co. v. Cash, supra. 

Other questions incidentally discussed in the briefs have been considered, 
but found to be without sufficient significance to require discussion. 

The judgment is affirmed. 


WARD vy. BUSINESS MEN’S ASSURANCE CO. OF AMERICA. No. 27758. 


Supreme Court of Louisiana. June 2, 1930. 
129 Southern Reporter 161. 
1. INSURANCE. 

Insurer, not furnished information required before delivery of accident policy, 
held not liable thereon. 

The policy was delivered to insurer’s agent for delivery to insured 
when he furnished information as to whether his employment as buyer 
for pipe line company required him to handle supplies purchased, and 
he was accidentally killed before furnishing such information. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2. INSURANCE. 

_Insured held chargeable with knowledge that insurer’s agent held policy for 
delivery to insured after obtaining certain information. 

The application designated insurer’s agent as insured’s agent for the 
purpose of receiving delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. 

Insurer, urging that accident policy sued on was not unconditionally delivered 
because of insured’s failure to inform it as to certain fact held not required to 
show such fact. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE. 
_. Amount of insurance paid for by stipulated premium in view of increased 
risk due to fact as to which insured failed to inform insurer, held not recoverable. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


j » spore from First Judicial District Court, Parish of Caddo; T. F. Bell, 
udge. 


Action by Robert H. Ward, tutor, against the Business Men’s Assurance Com- 


pany of America. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Frank J. Looney and Frank O. Looney, both of Shreveport, for appellant. 
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Solon T. Gilmore, of Kansas City, Mo., and Wilkinson, Lewis, Wilkinson & 
3urford, of Shreveport, for appellee. 

Overton, J. 

This is a suit on an accident insurance policy for $5,000, and for legal interest 
on the amount of the policy from October 24, 1923, until paid. The detenses are, 
first, that defendant never unqualifiedly accepted the application for the insurance or 
unconditionally delivered the policy, and, secondly, that the alleged insured never 
accepted the policy. 

The case was tried on an agreed statement of facts. From this statement it 
appears that on June 27, 1923, Robert H. Ward, Jr., made application to defendant, 
through its local agent, J. A. Gance, for accident insurance in the sum of $5,000, 
giving his note, at the time of making application, for $14, to carry the insurance 
to October 1, 1923; the note being considered in the statement of facts as settle- 
ment of the first quarterly installment of the first premium on the policy. 

On July 6, 1923, it appears that defendant wrote Ward, at the address given in 
his application, acknowledging receipt of the application, and advising him that 
its local agent had failed to obtain complete information in answer to some of 
the questions in the application, and requesting him to answer the following 
‘questions: “As buyer for the Texas Pipe Line Company, are your duties confined 
to buying only? Do you do the buying of supplies? Are you required to do 
the handling of supplies?” Defendant received no reply to this letter, and on 
July 17, 1923, again wrote Ward, at the same address, repeating the questions 
propounded in the first letter, and advising him that his application was being 
held in suspense, and that it would be acted upon promptly upon receipt of the 
desired information. No answer was received to this letter, and, though that 
letter and the first were duly stamped and mailed, netther was returned to de- 
fendant. 

On September 7, 1923, defendant wrote Ward as follows, to which it received 
no reply: “This policy is issued with the understanding that your duties are those 
of buying only. That you do no handling of supplies. If this is not the case 
please advise us at once, as otherwise this is not the policy that will give you com- 
plete coverage,” and on September 8, 1923, defendant wrote its local agent as fol- 
lows: “Rather than hold the application of Mr. Ward, in suspense any longer, 
we have issued the policy with a letter attached, stating that the application has 
been approved for a policy issued with the understanding that he does no handling 
of supplies but that his duties are buying only. If you find out that Mr. Ward’s 
duties are such that he is not entitled to the policy issued, we would appreciate 
it if you would not deliver the policy enclosed, but return it to us with any in- 
formation you might secure regarding his duties.” This information was not ob- 
tained by the agent, and the policy was never actually delivered to Ward. 

On October 24, 1923, Ward was accidentally killed by being burned to death 
in a hotel fire at Smackover, Ark. After Ward’s death, a Mr. Hargrove, one of 
Ward's relatives, went to the local agent and paid the note for $14, given by Ward 
at the time of his application, and the agent delivered the policy to Hargrove for 
delivery to Ward. When the delivery was made, the agent had not learned of 
Ward’s death, and Hargrove did not impart to him the fact, because he was not 
questioned about it. ais 

After Hargrove received the policy, which was payable to Ward’s minor 
daughter, the true plaintiff herein, application was made to defendant for a blank 
form of proof of death, but defendant declined to deliver it, and demand was then 
made for the payment of the policy. Upon the refusal of this demand, defendant 
returned to the attorneys for plaintiff the $14 paid, but the attorneys returned the 
money to defendant, and the present suit followed. 


[1, 2] In our opinion, there can be no recovery on the policy. The issuance 
and delivery of the policy were not unconditional. It was issued to W ard and de- 
livered to the agent subject to the condition that certain information was to be fur- 
nished by Ward, which defendant, up to that time, was unable to obrin from him, 
and to which it was entitled. The agent had something to do, namely, to obtain the 
information and pass upon its sufficiency, before he could actually and uncon 
ditionally make delivery. ‘ar 

As defendant’s agent was designated by Ward, in his application, as his agent 
for the purpose of receiving delivery, Ward was chargeable with the concmanmnnces 
under which the agent held the policy, if, in fact, he did not actually know 0 
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these circumstances. However, apparently due to the fault of Ward, who, we infer, 
was away from home all, or a greater portion, of this period, and with whom 
the agent apparently did not come in contact, the information was not received 
by the latter. 

" This was the situation at the time of Ward’s death. Therefore, at the time 
of his death the contract was incomplete for lack of unconditional issuance and 
delivery of the policy, and defendant was not bound. We think that we are sup- 
ported in these views by Cooley on Insurance, p. 448, and Hardie v. Ins. Co., 
26 La. Ann. 242. 

[3, 4] However, plaintiff urges that the record does not disclose whether 
Ward’s employment required him to handle the articles he purchased. But the 
answer to this is that it was unnecessary for defendant to show that fact under the 
defense urged. It sufficed for defendant to show that it had not unconditionally 
accepted the risk and delivered the policy. Nor is plaintiff entitled to recover an 
amount equal to the amount that the premium stipulated would have paid for, in 
view of the increased risk, due to the handling of supplies purchased, if such 
were the case, for defendant had not bound itself at all at the time of Ward’s 
death to pay any insurance under the policy. 

Having reached the conclusion that defendant is not liable, it is unnecessary 
for us to consider defendant’s second defense. 

In the court below there was judgment for the defendant. The judgment is 
correct. 

For the reasons assigned, the judgment appealed from is affirmed. 


LANDWEHR v. CONTINENTAL LIFE INS. CO. No. 21. 
Court of Appeals of Maryland. June 10, 1930. 
150 Atlantic Reporter 732. 
4. INSURANCE 

Insurance contract should be construed so as to effectuate intention of 
parties, giving to language employed ordinary and usually accepted meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 2].) 

5. INSURANCE. 

Court, in construing insurance policy, cannot insert terms, conditions, and 
provisions not contained therein. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE. 

Accidental death while riding in motorcycle side car held not within acci- 
dent policy covering death by accident while riding in “automobile” or “motor 
driven car.” 

Accident policy provided for payment of compensation or benefits in 
case insured was injured or came to his death by wrecking or disablement 

of any private automobile, or motor driven car of exclusively pleasure 

type, in which insured was riding or driving. Insured’s adminisitrator 

contended that vehicles known as automobiles and motor driven cars 
included motorcycles. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Superior Court of Baltimore City; Samuel K. Dennis, Judge. 

Suit by Ferdinand J. Landwehr, administrator d. b. n. of the estate of 
Lawrence. B Landwehr, deceased, against the Continental Life Insurance Com- 
pany, a body corporate. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

J. Louis Raap, of Baltimore (William S. Thomas, of Baltimore, on the 
brief), for appellant. 

Gaylord Lee Clark, of Baltimore (Semmes, Bowen & Semmes, of Baltimore, 
on the brief), for appellee. 

SLOAN, 5 

The appellant brought suit against the appellee on an accident suit against 
the appellee on an accident insurance policy issued by the appellee to Lawrence 
Landwehr, who was killed while riding in a side car attached to a motorcycle. 
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The declaration contained six common money counts, and one (seventh) 
special count declaring on the insurance policy, The defendant filed the general 
issue pleas to the first six counts and demurred to the seventh, the demurrer 
having been sustained and the plaintiff allowed fifteen days to amend. No 
amendment having been made to the seventh count, the defendant (appellee) 
filed a petition for leave to withdraw its pleas to the first six or common counts 
of the declaration and asked’ a rule, bill of particulars which was _ granted. 
Thereupon the plaintiff (appellant) filed a bill of particulars which was a re- 
petition of the facts alleged in the seventh count of the declaration. The ap- 
pellee excepted to the bill of particulars on the ground that its legal sufficiency 
had already been determined on the demurrer to the seventh count of the declara- 
tion, and its exceptions were sustained. The appellant then, on leave granted, 
amended its declaration by withdrawing the first six, or common, counts. The 
appellee then moved for judgment of non pros. for failure of the appellant to 


file an amended declaration, and a non pros. was granted and a judgment entered 
for defendant for costs. 


The demurrer had been sustained with fifteen days leave to amend on Apri! 
2, 1929, and nothing was done with respect to it until the appellee’s motion for 
a non pros. on February 5, 1930, which was granted the same day. 

[1-3] The appellee has filed a motion to dismiss the appeal to this court 
for the reason that the only question on appeal is the demurrer to the seventh 
count of the declaration, and that it has been out of the case since the expira- 
tion of the fifteen days’ leave to amend. This is true so far as the seventh 
count may have been involved in the case, but time did not begin to run against 
it until there was a final judgment. If the case had gone to trial on the first 
six couuts and a judgment entered on a verdict, the demurrer would still have 
been open to review before this court. Code, art. 75, § 10; 1 Poe, Pleading 
and Practice (Tiffany’s Ed.) § 710; 2 Poe, Pl. and Pr. §§ 591, 826; Emersonian 
Apartments yv. Taylor, 132 Md. 209, 103 A. 423. Where, however, the only judg- 
ment in the case is the judgment on demurrer, then “the time for the appeal 
is counted from the judgment on the demurrer, and not from the ruling of the 
court, and that the judgment on demurrer was an adverse determination of 
appellant’s suit from which he had the right of appeal.” State, Use of Brooks 
v. Fidelity & Dep. Co. 147 Md. 194, 127 A. 758; Emersonian Apartments v. 
Taylor, 132 Md. 210, 215, 103 A. 423; State v. Jenkins, 70 Md. 472, 479, 17 A. 
392. The appeal in this case was taken from a judgment of non pros. and a 
judgment for the defendant for costs, and, there being no other issue after the 
abandonment of the first six counts of the declaration, the judgment so entered 
was final and one from which an appeal will lie. Henderson v. Md. Home Ins. 
Co., 90 Md. 52, 44 A. 1020; Rutledge v. McAfee, 72 Md. 32, 18 A. 1103; Gittings 
v. State, 33 Md. 461; Emersonian Apartments v. Taylor, supra; Stabile v. 
Danini. 132 Md. 567, 103 A. 1048; State, Use of Brooks v. Fidelty & Dep. Co., 
147 Md. 194, 195, 127 A. 758. The motion for dismissal of the appeal will there- 
fore be denied. 

This is a suit brought by Ferdinand J. Landwehr, administrator de bonis non 
of the estate of Lawrence B. Landwehr, deceased, against the Continental Life 
Insurance Company on an accident insurance policy issued by the latter to 
Lawrence B. Landwehr on September 23, 1926, to recover the death benefits of 
the insured who came to his death by accident on the 6th day of September, 
1928, while riding in a side car attached to a motorcycle owned and being driven 
by one William Leek. The policy provided for the payment of compensation 
or benefits in case the insured was injured or came to his death “By the wreck- 
ing or disablement of any Private Automobile, Motor Driven Car, or Horse 
Drawn Vehicle of the exclusively pleasure type, in which the member (insured) 
is riding or driving, or by being accidentally thrown from such wrecked or dis- 
abled automobile, car or vehicle.” 

The appellant contends that the vehicles known as automobiles and motor 
driven cars include motorcycles, and, because the trial court disagreed with such 
a construction of the contract of insurance, this appeal is taken. 

The question involved in this appeal has not been before this court, but 
substantially the same form of policy was construed in Laporte v. North Ameri- 
can Accident Insurance Co., 161 La. 933, 109 So. 767, 768, 8 A. L. R. 1986; Salo 
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v. North American Accident Ins. Co., 157 Mass. 303, 153 N. E. 557, 558; Perry 
y. North American Accident Insurance Co., 104 N. J. Law, 117, 138 A. 894; 
Colyer v. North American Accident Ins. Co., 133 Misc. Rep. 701, 230 N. Y. S. 
473; Anderson v. Life & Casualty Ins. Co. of Tenn., 179 N. C. 72, 147 S. E. 693. 
In Salo v. North American Accident Insurance Company, supra, the court said: 
“It is a matter of common knowledge that in ordinary conversation a motor- 
cycle is not referred to as a car, but is spoken of as a motorcycle. * * * The 
term ‘motor-driven car,’ as used in the policy, while applicable to an automobile, 
is not. appropriate to describe a motorcycle.” In Laporte v. North American 
Accident Insurance Company, supra, which was followed in all the other cases 
above cited, it was said: “A motorcycle is not known as a ‘motor-driven car,’ 
or as a ‘motorcar,’ in the general and popular sense of that term,” and it is 
with this construction of the contract that we agree. 

The appellant has called to the attenton of the court but one case to the 
contrary, that of Bolt v. Life & Casualty Insurance Company of Tennessee 
(S. C.) 152 S. E. 766, 767, wherein the majority opinion recognizes the weight 
of authority as evidenced by the cases herein cited to be against its opinion, 
and said that, while they “are from courts that are highly respected for their 
wisdom and learning, they are not in accord with my view, however, and this 
court is not bound by them.” The opinion seemed to be predicated on the rule 
of construction of life insurance contracts generally in that state that “where 
insurer writes a policy of life insurance it should be read most strongly against 
it. 

[4] In this state the rule of construction as stated by Judge Digges in 
Frontier Mortgage Co. v. Heft, 146 Md. 1, 12, 125, A. 772, 776, is: “A policy of 
insurance and every clause and part thereof is the contract, and, like all con- 
tracts, should be construed so as to effectuate the real purpose and intention 
of the parties, giving to the language employed, when unambiguous, its ordinary 
and usually accepted meaning,” and: “The rule adopted in some jurisdictions, 
that insurance contracts are to be construed most strongly against the insurer 
has been distinctly repudiated by this court, and the sounder view that the in- 
tention of the parties as gathered from the whole instrument now prevails. 
* * * The law presumes the insurer and insured understood their contract 
as executed and that every intelligible condition embraced therein was inserted 
by design and intended to accomplish some material purpose. It is the duty 
of the court to construe the clear and plain terms and conditions of the policy 
according to their true meaning, without regard to whether such construction 
will result in hardship [or disappointment] to one or the other of the parties.” 
Brownstein v. N. Y. Life Ins. Co. (Md.) 148 A. 273; Agricultural Ins. Co. v. 
Hamilton, 82 Md. 88, 33 A. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457. 

[5,6] When the insured purchased the policy sued on he paid for the risk 
of injury which might be caused by “the wrecking or disablement of any Private 
Automobile, Motor-Driven Car, or Horse Drawn Vehicle” of the exclusively 
pleasure type, in which “he at the time might be ‘riding or driving’ or from which 
he might be accidentally thrown.’” He knew and understood what persons 
generally knew and understood—that an automobile or car was not a motor- 
cycle. To include the riding of a motorcycle in the terms of the policy is to 
import into it by implication and construction a vehicle or risk which the parties 
covld not have intended if they read the policy. We can not rewrite the policy 
and put into it terms, conditions, and provisions which are not there, but must 
take it as we find it; and, “when the terms of the contract are clear and unam- 
biguous, courts have no right to make new contracts for the parties, or ignore 
those already made by them, simply to avoid seeming hardships.” Joffe v. 
Niagara Fire Ins. Co., 116 Md. 155, 160, 81 A. 281, 282, 51 L. R. A. (N. S.) 1047, 
Ann. Cas. 1913C, 1217; Miller v. Home Ins. Co. of N. Y., 127 Md. 140, 146, 96 A. 
267, Ann. Cas. 1918E, 384; Indemnity Co. v. Cosgriff, 144 Md. 660, 667, 125 A. 529; 
Frontier Mortgage Co. v. Heft, supra. 


The appellant argues that the Legislature (Code, art. 56 § 173), with the ex- 
ception of all vehicles running on rails, classifies all vehicles propelled otherwise 
than by muscular power as motor drawn vehicles, and that therefore any one of 
them includes all of them. This is true as to all violations of the law against op- 
erating without a license, fast and reckless driving, etc., but for license purposes 
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it does provide a different classification (section 182) by requiring a license fee 
rated according to horse power for any “motor vehicle” equipped with pneumatic 
tires, and a rate based on carrying capacity “for each motor vehicle equipped 
with solid tires”; and a flat rate of $5 per annum for each “motorcycle.” Acts 
1929, c. 407. Prior to the act of 1929 there was a charge of $3 per annum (elim- 
inated by the Act of 1929) for each side car attached to a motorcycle, so that 
it is apparent that the Legislature did not treat automobiles, motorcars, motor- 
trucks, and mortorcycles as synonymous except as to the violations of the crim- 
inal sections of the statutes and there designated only as “motor vehicles.” 

[7] It is our opinion that the policy sued on did not contemplate accidents 
suffered by policyholders while riding on a motorcycle which, with or without a 
side car, is still a motorcycle, and the judgment appealed from will be affirmed. 

Judgment affirmed, with costs. 


METROPOLITAN LIFE INS. CO. v. LAMBERT. 
No. 28719. 
Supreme Court of Mississippi, Division A. May 26, 1930. 
128 Southern Reporter 750. 

Syllabus by the Court 

1. INSURANCE. 
lf, in order to effect cure, prudence required that insured cease attempting 

to work, he was “totally disabled” within policy. 

The policy provided in substance that upon receipt of proof that 
insured became “totally and permanently disabled” as result of bodily 
injury or disease, so as to be prevented thereby from engaging in any 
occupation and performing any work for compensation, insurer would 
pay monthly installments provided for. 

(lor other cases, see Insurance, Dec. Dig. § 524.) 
2. INSURANCE. 

Whether insured was totally disabled within meaning of employee’s dis- 
ability policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
7. INSURANCE. 

Under $2,000 life policy, providing for monthly payments for total disability, 
insured, totally disabled, could recover only unpaid monthly installments. : 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, Forrest County; W. J. Pack, Judge. 

\ction by ‘Tillie Lambert against the Metropolitan Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed in part, and affirmed in part. 


The instructions numbered 1, 4, and 8, referred to in the opinion, are as 
follows: 


“No. 1. The court instructs the jury for the plaintiff that if you believe 
from the evidence in the case that the plaintiff was injured while engaged in his 
employment with the Mississippi Central Railroad Company, and that the said 
injury, if any, is permanent and that the plaintiff was thereby totally and per- 
manently disabled and prevented thereby from carrying on any work for com- 
pensation or profit, and that the policy or certificate of insurance upon which 
he sues was in force and effect at the time he received said injury, and if you 
further believe from the evidence in the case that as a proximate and direct 
result of the injury received by the plaintiff, if any, that common care and 
prudence required him to desist from performing or engaging in work of any 
character in order to effect a cure, if possible, even though he might have the 
physical strength and the mental ability to perform some work with pain and 
suffering, on account of said injury, if any, yet under the terms of the policy 
you would be authorized to find under such facts and circumstances that the 
plaintiff is permanently, continuously and wholly prevented by such injury, if 
any, from performing any work for compensation or profit.” P 


“No. 4. The court instructs the jury for the plaintiff that if you should 
believe from the evidence in the case that the plaintiff is an uneducated laborer 
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and that he suffered severe bodily injury while working for the Mississippi Central 
Railroad Company as a car repairer while his insurance was in force and before 
his sixtieth birthday, rendering it permanently and wholly impossible for him 
to follow continually in the usual, customary and natural manner and substan- 
tial gainful occupation, the plaintiff is entitled to recover and it is the sworn 
duty of the jury to find for the plaintiff.” 

“No. 8. The court further instructs the jury for the plaintiff that in order 
for the plaintiff to recover in this case he need only prove that he was by reason 
of physical disability resulting from bodily injury suffered while actively en- 
gaged at work for the Mississippi Central Railroad Company as car repairer, 
while his insurance was in force, and prior to his sixtieth birthday, permanently, 
continuously and wholly prevented, in the exercise of ordinary care and pru- 
dence, from transacting or performing any of the substantial and material acts 
necessary to the performance of the duties of his occupation, or any other 
work for compensation or profit, without thereby jeopardizing his life or sut- 
fering great physical pain and anguish.” 

Wells, Jones, Wells & Lipscomb, of Jackson, and Currie, Stevens & Currie, 
of Hattiesburg, for appellant. 

Currie & Currie, of Hattiesburg, for appellee. 

Smit, C. J. 

This is an appeal from a judgment against the appellant on an employee's 
disability insurance policy. The suit is on a certificate issued by the appellant, 
setting forth: 

“This is to certify that under and subject to the terms and conditions of 
group policy No. 1872 G. Tillie Lambert an employee of Mississippi Central Rail- 
road Company (herein called the employer) is hereby insured for two thousand 
dollars, if death occur while the employee is in the employ of the employer, the 
amount of insurance in force on said empleyee, in accordance with group policy 
as above will be paid to Florette Lambert beneficiary.” 

The group policy referred to in the certificate contains the following pro- 
vision : 

“Upon receipt, at the Home Office in the City of New York, of due proof 
that any employee while insured hereunder, and prior to his sixtieth birthday, 
has become totally and permanently disabled, as the result of bodily injury or 
disease, so as to be prevented thereby from engaging in any occupation and 
performing any work for compensation or profit, the Company will, in lieu 
of the payment at death of the insurance on the life of the said Employee, as 
herein provided, pay equal monthly installments, as hereinafter described, to 
the said Employee, or to a person designated by him for the purpose, or, if 
such disability is due to, or is accompanied by, mental incapacity, to the bene- 
ficiary of record to the said Employee.” 

“ The certificate further provides that: 

“Any employee shall be considered as totally and permanently disabled who 
furnishes due proof that, as a result of bodily injury suffered or disease con- 
tracted while his insurance was in force and prior to his sixtieth birthday, he 
is permanently continuously and wholly prevented thereby from performing any 
work for compensation or profit. 

“Upon receipt of due proof of such disability, the Metropolitan Life Insur- 
ance Company, will pay to such employee, in lieu of the payment at death of 
the said insurance on the life of such employee, equal monthly installments based 
on the amount of insurance in force on such employee at the date of receipt 
of proof of such disability as shown in the following table: 

Amount of No. of Monthly Amount of each 
Insurance Installments Installment 
$1,000 20 $51.04 
2,000 4 52.40 
3,000 60 54.00 

“Such installment payments will be made only during the continuance of 
such disability.” 

The appellee, while employed by the Mississippi Central Railroad Company, 
and in discharge of his duties as such employee, suffered a compound fracture 
of the wrist of a very serious character. The wound seems to have healed, 





662 The Insurance Law Journal, Vol. 75 [Sept., 1930 


but he is unable to use the hand, the fingers of which cannot be closed. Ac- 
cording to his evidence he suffers practically continuous intense pain in the 
arm, shoulder, and back of the neck, because of which he is wholly unable to 
do any work whatever; and, in addition, that his hope of recovery, if any, de- 
pends on his abstinence from labor. In this he was corroporated in so far 
as facts of this character are susceptible of corroboration, by members of his 
family, and persons under whose observation he has come, one of whom was 
his physician, who has treated him for a large part of the time since his in- 
jury was received. This physician testified that the appellee’s pain is caused 
by the cramping of the nerves of the arm, shoulder, and neck, which could be 
overcome, if at all, only by “a general buildup” treatment; that his blood pres- 
sure is very low, and he is a sick man, physically unable to perform continuous 
work; that “having due regard to his health, and with a view of regaining 
his health and getting well it is not possible for him to engage in work of any 
kind.” “He has no vitality and nerve force to do it.” 

The court below refused to direct a verdict for the appellant, and com- 
mitted no error in so doing; for if the evidence hereinbefore set out is true, the 
appellant is, in so far as the facts can now be determined, “totally and perman- 
ently disabled * * * so as to be’ prevented thereby from engaging in any 
occupation and performing any work.” 

The appellant is without means for the support of his family, and some 
time after his injury he obtained employment as night watchman at an in- 
dustrial plant. This work was of an easy character, and he could sit most of 
the time while discharging it; but he says he discharged even this with dif- 
ficulty, because of the pain he was suffering. In this he was corroborated by 
the employee of the plant, who stated that on several occasions he saw him, 
while on duty as night watchman, evidencing that he was then sufferng pain. 
There was evidence that in discharging this duty the appellee seemed to be 
in a normal condition, and that his duties were satisfactorily discharged. 

[1] That the appellee has engaged, since his injury, in working as a_ night 
watchman does not necessarily indicate that he is not totally disabled, within 
the meaning of the policy. If his physical condition then, and at the time 
of the trial, was such that, in order to effect a cure, common care and pru- 
dence required that he cease attempting to work—and his physician so testified 
—he was totally disabled within the meaning of the policy. 

[2] The court below committed no error in refusing the appellee’s request 
for a directed verdict, nor in refusing it. An instructon charging the jury that: 

“The court instructs the jury for the defendant that if you believe from the 
evidence in this case that the plaintiff has performed any work or engaged in 
any occupation for compensation or profit since the date of January 10th, 1928, 
then it will be your sworn duty to find for the defendant.” ; 

The only evidence on which this instruction could have been based being 
the work done by the appellee as a night watchman. 

[3-5] The instructions granted the appellee which we have numbered 1, 4, 
and 8 in the record, and which the reporter will set out in full, contain no re- 
versible error, if error at all. The words, “that the pliantiff is an uneducated 
laborer,” might very well, and probably ought to have been omitted from in- 
struction No. 4, but their inclusion therein, on the evidence, was harmless. 

Instruction No. 7 granted the appellee was unnecessary, as there was no 
controversy as to the policy being in force when the appellee was injured, but 
it could not have prejudiced the appellant. 


{6] Instruction No. 6, which charged the jury that, “the court further in- 
structs the jury for the plaintiff, that the plaintiff, although uneducated and un- 
skilled in human anatomy, medicine and surgery, is a competent witness to 
testify in his own behalf concerning his own state of physical disability and the 
cause thereof,” should not have been given. The court sufficiently advises the 
jury that a witness is competent when it permits him to testify. Reminding 
the jury that the witness was “uneducated and unskilled in human anatomy, 
medicine and surgery,” may be to some extent a comment on the value of his 
testimony. If so, the instruction would require further consideration here. If 
the appellant had testified to any facts as to which the testimony of an edu- 
cated man, skilled in human anatomy, medicine, and surgery, would have been 
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of more value than the testimony of one who did not possess such qualifications, 
but he gave no such testimony. He testified only to his injury, his pain and 
suffering, and his inability to work. 

Over the objection of the appellant, the appellee was permitted to intro- 
duce in evidence carbon copies of several documents which had been forwarded 
to the appellant by his counsel, in compliance with the requirement of the pol- 
icy that the appellant be furnished with due proof of disabilitv. The original 
of these copies were not accounted for, and no notice was served on the ap- 
pellee to produce them. It will not be necessary for us to pass on the admis- 
sibility of this evidence, for the reason that the appellant, in the course of the 
correspondence between it and counsel for the appellee, disclaimed all liability 
under the policy, on the ground that the appellee’s injuries did not come within 
the terms thereof. 

[7] The appellee’s policy was for $2,000, but payable, in the event of his 
becoming totally disabled, in forty monthly installments of $52.50 each. 

The jury returned a verdict for the appellee, without designating the amount 
of his recovery, and the court entered a judgment thereon for $2,000. This was 
error. The declaration alleges the failure of the appellant to pay any of the 
monthly installments accrued under the policy; and while it prays for a re- 
covery in the sum of $2,000, the only recovery to which appellee was entitled 
was for the unpaid monthly installments cf $52.50 each; and a judgment should 
have been entered for the aggregate thereof, with accrued interest, only. 

For this error the judgment of the court will be set aside, and a proper 
judgment will be entered here. 

Reversed in part, and affirmed in part. 


ROPINSON v. COMMONWEALTH CASUALTY CO. No. 16854. 
Kansas City Court of Appeals. Missouri. April 7, 1930. 
27 Southwestern Reporter (2d) 49. 


1. INSURANCE—HEALTH INSURANCE—DATE OF RECUPERATION— 
COMPLICATIONS—CONSEQUENCES. 


Insured, under health policy allowing indemnity for confinement from cer- 
tain diseases, “not including their complications and consequences,” could recover 
indemnity for period of recuperation; “consequence.” 

Plaintiff's physician testified that the active period of her infection. of 
pneumonia was 12 days. Plaintiff's sickness thereafter covered period of 
her recuperation. On the basis of this testimony, the defendant claimed 
that the period of recuperation was merely a consequence of the pneumonia 
and not included within the policy. However, according to layman’s un- 
derstanding of agreement, period of recuperation is not a result of the sick- 
ness but a part of it, and event followed in natural sequence by result it 
is adapted to produce, or aids in producing, is “consequence” of the event. 
(For other cases, see Insurance, Dec. Dig. § 527.) 


2. INSURANCE—POLICY—CONSTRUCTION—INSURED. 

If words in policy are susceptible of two meanings, construction most favor- 
able to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE—POLICY CONSTRUCTION—MEDICAL VIEWPOINT— 

LAYMAN’S UNDERSTANDING. 

Provision of policy will be construed from layman’s standpoint rather than 
from medical standpoint, provided layman’s understanding favors insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Adair County; J. A. Cooley, Judge. 

Action by Grace Robinson against the Commonwealth Casualty Company. 


Judgment for plaintiff, and defendant appeals. 
Affirmed. 


M. D. & J. M. Campbell, of Kirksville, for appellant. 
— i Murrell, of Kirksville, for respondent. 
LAND, J. 


his is a suit on a policy of accident and health insurance. The case was 
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tried before the court without the aid of a jury, resulting in a verdict in favor 
of the plaintiff in the sum of $150.00. Defendant has appealed 

{1] The policy first provides for accident insurance and thereafter covers “the 
effects of sickness.” The provision in reference to sickness recites that if plain- 
tiff should be continuously confined within the house, not leaving it any time for 
any purpose, and regularly visited therein at least once every seven days by a 
licensed physician, and be wholly prevented from transacting any and every kind 
of business, solely by lobar pneumonia or certain other sicknesses and diseases 
“not including their complications and consequences,” a weekly indemnity of $25.00 
would be paid after the first seven days. 

Plaintiff was sick with influenza from about January 15th to February Ist, 
1927. She then déveloped lobar pneumonia. Her physician testified that the 
active period of the infection of the pneumonia was 12 days. The evidence shows 
that plaintiff’s sickness after said 12 days covered the period of her recuperation, 
which period lasted until March 25th, 1927. Upon plaintiff becoming ill on Jan- 
uary 15th she was confined to the house about one week. She was then taken to 
the hospital where she remained about three weeks. Thereupon she was taken home 
where she remained confined to her house, and in bed a greater part of the time, 
and was unable to transact any business. While in the hospital her physician at- 
tended her every day and while at home he treated her several times every week. 

Seizing upon the testimony of the physician that the active period of the pneu- 
monia infection was 12 days, defendant claims that the period of recuperation 
thereafter was merely a consequence of the pneumonia; that as the policy did not 
include complications and consequences of such a disease, plaintiff is entitled to 
recover for a period of only five days, there being no indeminty for the first seven 
days of her illness from pneumonia, at the rate of $25.00 per week. This amount 
was tendered to plaintiff by defendant prior to the institution of this suit. We 
are not impressed with this contention. Webster states that the synonym for the 
word “consequence” is “result.” In Munroe v. Hartford St. Ry. Co. 76 Conn 
201, 56 A. 498, 501, it is stated: “ ‘Cause’ and ‘consequence’ are correlative terms 
One implies the other. When an event is followed in natural sequence by a result 
it is adapted to produce or aid in producing, that result is a consequence of the 
event, and the event is the cause of the result.” Corpus Juris, citing the Standard 
Dictionary, defines complications as “anything that complicates or causes difficulty 
embarrassment, or intricacy, as a disease coexisting with another disease and 
rendering it difficult of treatment.” 12 C. J. p. 246. Whatever the medical under- 
standing may be relative to the period of the running of a specific illness or dis- 
ease, the layman understands that the illness lasts from the time of its inception 
until the individual recovers, which includes the period of recuperation. The 
period of recuperation is not a result of the sickness but a part of it. A result of 
a sickness would be some consequence of the illness separate and distinct from th 
illness itself. For instance meningitis has been known to produce curvature of 
the spine and the withering of the lower limbs. The curvature or withering would 
be a result of the disease. Deafness has been known to result from catarrh, but 
would not be classed as a part of the disease of catarrh. 

An instance of a result or consequence of a sickness is found a the case of 
Kearns v. North American Life & Cas. Co., 150 Minn. 486, 185 N. W. 659. In 
that case it was held that rheumatism or neuritis developing from an infected finger 
causing an abscess under plaintiff's armpit were the consequences and not a 
complication of the infection which was her original ailment. An ordinary lay- 
man would not make any distinction between the period of infection in an_ illness 
and the period of recuperation after the infection had ceased. Such a distinction. 
if there be any, is purely medical. 

[2, 3] If words used in a policy are susceptible of two meanings, that which 1s 
most favorable to the insured will be allowed by the court. Block v. United States 
Fidelity & Guaranty Co. of Baltimore, Md., 316 Mo. 278, 290 S. W. 429. If there 
is one unde rstanding from the medical standpoint to be gleaned from the policy 
and another from the layman’s standpoint, the latter will control, providing the 
layman’s understanding of the meaning is the more favorable to the insured, un 
less it clearly appears from the policy that the Ae we therein is used in a 


medical sense. Berlau vy. Met. Life Ins. Co., 24 S. W. (2d) 686, decided by this 
court. 


Having arrived at this conclusion it is unnecessary for us to discuss the effect 
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of the use of the conjunction “and” in the exclusion clause of the policy reading 
“including their complications and consequences.” 

Objection is made by defendant to the refusal of the court of certain of its 
declarations, but it is apparent from reading the declarations that the-court tried 
the case on the right theory. As to defendant’s declaration No. 2, there being no 
evidence that plaintiff suffered from any disability which was caused as a con- 
sequence or complication of pneumonia, it was properly refused. 

[4, 5] It is claimed that the verdict is excessive for the reason that plaintiff 
is not entitled to recover for any period of disability prior to February 7th, 
which date was seven days after pneumonia developed; that the petition alleges 
that she became sick with pneumonia on January 15th and that such illness con- 
tinued for a period of eight weeks; that this period of eight weeks mentioned in 
the petition expired and ended four weeks and five days after February 7th, 
whereas, the court allowed her for six weeks’ disability. Consequently, it is in- 
sisted that the verdict is excessive. The testimony relative to plaintiff’s illness was 
unobjected to and there was ample testimony tending to show that she was con- 
fined to her house and treated by her physician until March 25th, 1927. In other 
words the evidence shows that she was sick for a period covered by the policy, 
allowing her indemnity for more than six weeks. Assuming that she was not en- 
titled to any indemnity until February 7th, the evidence in question having been 
unobjected to, we are required to hold that the case was tried upon the theory 
that the petition was broad enough to allow recovery for disability until March 
23th, 1927. As the other facts and circumstances warranted such a recovery, the 
contention of defendant that the verdict is excessive will be disallowed. Hart 
Realty Co. y. Ryan (Mo. App.) 218 S. W. 412; Kinney v. Kinney (Mo. App.) 231 
S. W. 267; Lee v. Mo. St. Life Ins. Co., 303 Mo. 492, 261 S. W. 83; D’Wolf v. 
Stix-Baer & Fuller Dry Goods Co. (Mo. App.) 273 S. W. 172, 176; Mellor v. 
Mo. Pac. Ry. Co., 105 Mo. 455, 16 S. W. 849, 10 L. R. A. 36; Menefee v. Diggs, 
186 Mo. App. 659, 172 S. W. 427. Of course, the petition could have been amended 
so as to cover the period for which recovery was allowed by the trial court. It 
could have been so amended even after judgment (Section 1277, R. S. 1919) and 
under all of the circumstances the petition will be treated in this court as having 
been amended. Twentieth Century Machinery Co. v. Bottling Co., 273 Mo. 142, 
200 S. W. 1079; Lamb v. St. Louis Cable & Western Ry. Co., 33 Mo. App. 489. 

The judgment is affirmed. 

Arnold, J., concurs. 


rrimble, P. J., absent. 


SILVERSTEIN v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. June 3, 1930. 
171 Northeastern Reporter 914. 
1. INSURANCE. 


Dormant ulcer was not “disease or infirmity” within meaning of accident 
policy. 

The accident policy was not to cover accident, injury, disability, 
death, or other loss caused wholly or partly by disease or bodily or 
mental infirmity or medical or surgical treatment therefor. 


(For other cases, see Insurance, Dec. Dig. § 454.) 
2. INSURANCE. 


“Disease or infirmity” to prevent recovery on accident policy, must be so 


considerable or significant that it would be characterized as such in common 
speech of men. 


(For other cases, see Insurance, Dec. Dig. § 454.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Ida Silverstein against the Metropolitan Life Insurance Com- 
pany. Judgment of the Appellate Division (228 App. Div. 761, 239 N. Y. S. 835), 


affirming, by a divided court, a judgment of the Trial Term in favor of plaintiff, 
and defendant appeals. 
Affirmed. 


_ Dean Potter, Charles B. La Voe, Edward M. Grout, and Paul Grout, all of 
New York City, for appellant. 
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B. B. Fensterstock, Bernard Gordon, and Isidor Block, all of New York, for 
respondent. 

Carpoza, J. 

Defendant issued its policy of insurance whereby it insured plaintiff's 
husband against the results of bodily injuries “caused directly and independently 
of all other causese by accidental means,” the insurance in the event of his 
death to be payable to his wife. The policy was not to “cover accident, in- 
jury, disability, death or other loss caused wholly or partly by disease or bodily 
or mental infirmity or medical or surgical treatment therefor.” 

The insured, while lifting a milk can into an ice box, slipped and fell, the 
can striking him on the abdomen and causing such pain that he was unable 
to get up. A surgeon, opening the abdomen, found a perforation at the junction 
of the stomach and the duodenum, through which the contents of the stomach 
escaped into the peritoneum, causing peritonitis and, later, death. At the point 
of perforation there had been a duodenal ulcer, about the size of a pea. The 
existence of this ulcer was unknown to the insured, and, were it not for the 
blow, would have had no effect upon his health, for it was dormant and not 
progressive, or so the triers of the facts find. Even so, there had been a weak- 
ening of the wall in some degree, with the result that the impact of the blow 
was followed by perforation at the point of least resistance. The question is 
whether death was the result of an accident to the exclusion of other causes. 

[1, 2] We think the evidence sustains a finding that the ulcer was not a 
disease or an infirmity within the meaning of the policy. Left to itself, it 
would have been as harmless as a pimple or a tiny scratch. Only in the event 
that it was progressive would it become a source of pain or trouble. If dor- 
mant, as it was found to be, it was not only harmless in itself, but incapable 
of becoming harmful except through catastrophic causes, not commonly to be 
expected. In a strict or literal sense, any departure from an ideal or perfect 
norm of health is a disease or an infirmity. Something more, however, must 
be shown to exclude the effects of accident from the coverage of a policy. The 
disease or the infirmity must be so considerable or significant that it would be 
characterized as disease or infirmity in the common speech of men. Eastern 
Dist. Piece Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441, 453, 138 N. E. 401, 
26 A. L. R. 1505. “Our guide is the reasonable expectation and purpose of the 
ordinary business man when making an ordinary business contract.” Bird v. 
St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, 51, 120 N. E. 86, 87, 18 A. L. R. 
875; Goldstein v. Standard Accident Ins. Co., 236 N. Y. 178, 183, 140 N. E. 235, 
236; Van Vechten v. American Eagle Fire Ins. Co., 239 N. Y. 303, 146 N. E. 
432, 38 A. L. R. 1115. A policy of insurance is not accepted with the thought 
that its coverage is to be restricted to an Apollo or a Hercules. 

A distinction, then, is to be drawn between a morbid or abnormal condition 
of such quality or degree that in its natural and probable development it may 
be expected to be a source of mischief, in which event it may fairly be described 
as a disease or an infirmity, and a condition abnormal or unsound when tested 
_ by a standard of perfection, yet so remote in its potential mischief that com- 

mon speech would call it not disease or infirmity, but at most a predisposing 
tendency. Leland v. Order of United Commercial Travelers of America, 233 
Mass. 558, 564, 124 N. E. 517; Collins v. Casualty Co. of America, 224 Mass. 
327, 112 N. E. 634, L. R. A. 1916E, 1203; Mutual Life Ins. Co. v. Dodge of New 
York (C. C. A.) 11 F.(2d) 486, 489, 59 A. L. R. 1240, certiorari denied, 271 U. S. 
677, 46 S. Ct. 629, 70 L. Ed. 1147; Taylor v. New York Life Ins. Co., 176 Minn. 
171, 174, 222 N. W. 912, 60 A. L. R. 959. There will be no recovery under a 
policy so written where an everyday act, involving ordinary exertion, brings 
death to an insured because he is a sufferer from heart disease. Allendorf v. 
Fidelity & Casualty Co. of New York, 250 N. Y. 529, 166 N. E. 311; Leland v. 
Order of United Commercial Travelers of America, supra. On the other hand, 
a recovery will not be denied to the sufferer from hernia who has had a pre- 
disposition to rupture because the inguinal canal was not closed as it ought to 
have been (Collins v. Casualty Co., supra), or to one whose hip has been frac- 
tured because his bones have become brittle with the advent of old age. Cf. 
Taylor v. New York Life Ins. Co. supra. “If a man with an abnormally thin 
skull be struck a blow which would not seriously injure a normal man, but 
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which causes his death, it is perfectly plain that the cause of death is not the 
thinness of the skull, but the receipt of the blow.” Mutual Life Ins. Co. v. 
Dodge, supra, page 489, of 11 F.(2d). An appendix already gangrenous is one 
thing (Stanton v. Travelers’ Ins. Co., 83 Conn. 708, 78 A. 317, 34 L. R. A. (N. S.) 
445), and quite another is an appendix, not presently malignant, though a po- 
tential source of infection in the future if left within the body. The governing 
principle has been stated by Rugg, C. J., with clearness and presicion: “If there 
is no active disease, but merely a frail general condition, so that powers of 
resistance are easily overcome, or merely a tendency to disease which is started 
up and made operative, whereby death results, then there may be recovery even 
though the accident would not have caused that effect upon a healthy person in 
a normal state.” Leland v. Order of United Commercial Travelers of America, 
supra, at page 564 of 233 Mass., 124 N. E. 517, 520. 

An ulcer as trivial and benign as an uninfected pimple is at most a tend- 
ency to an infirmity, and not an infirmity itself. 

Any different construction would reduce the policy and its coverage to 
contradiction and absurdity. The infinite interplay of causes makes it impossible 
to segregate any single cause as operative at any time and place to the exclusion 
of all others, if cause is to be viewed as a concept of science or philosophy. 
Schwartz v. Commercial Travelers’ Mutual Accident Ass’n of America, 254 
Bey , 172 N. E. ——, decided June 3, 1930, affirming 227 App. Div. 711, 
236 N. Y. S. 896; id., 132 Misc. Rep. 200, 229 N. Y. S. 669; Lewis v. Ocean 
Accident & Guarantee Corporation, Limited of London, England, 224 N. Y. 
18, 20, 120 N. E. 56,7 A. L. R. 1129. The courts have set their faces against a 
view so doctrinaire, an estimate of intention so headed toward futility. “We are 
to follow the chain of causation so far, and so far only, as the parties meant 
we should foliow it. “ ‘The causes within their contemplation are the only causes 
that concern us.” Goldstein v. Standard Accident Ins. Co., supra. 

The judgment should be affirmed, with costs. 

Pound, Crane, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Lehman, J., not sitting. 

Judgment affirmed. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. HOLT. No. 3841. 

Court of Civil Appeals of Texas. Texarkana. April 16, 1930. 

Rehearing Denied April 24, 1930. 
27 Southwestern Reporter (2d) 556. 
1. INSURANCE. 

Evidence showed insured’s death, apparently from pericarditis, was proxi- 
mate result either of foot injury or subsequent tooth extraction, justifying re- 
covery against insurer. : 

The evidence showed that the insured, a railroad employee, acci- 
dentally struck his foot with a heavy hammer, and the wound later 
became infected. The insurer’s medical witness expressed the opinion 
that death was due to “natural causes,” primarily pericarditis, but further 
testified that a majority of the cases of pericarditis were caused by bodily 
injury. The insured had caused a tooth to be extracted three days be- 
fore his death, and. there was no evidence suggesting that the pericarditis 
might have arisen from any cause other than the injury to insured’s 
loot, or to his jaw in extracting the tooth. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Grayson County; R. M. Carter, Judge. 
Suit by Asa Lee Holt aganst the Provident Life & Accident Insurance Com- 


pany. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


This suit by appellee was to recover of appellant $1,000 (and a statutory 
penalty and an attorney's fee), the amount of a policy in which she was named 
as beneficiary, issued to her husband, Stanley Holt, March 15, 1927, insuring 
against his death “resulting directly and exclusively of all other causes from 
bodily injuries sustained” during the life of the policy “solely through external, 
violent and accidental means.” It appears in the record that on June 2, 1927, 
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Stanley Holt, then an employee of the Missouri-Kansas-Texas Railway Com- 
pany, while engaged in lining up a pile of railroad ties, accidentally struck his 
left foot with a heavy iron maul or hammer and thereby severeiy injured same. 
June 7 he went to the railway company’s hospital in Denison, where he was 
treated for the injury until June 17, when, without being discharged from the 
hospital, he returned to his home in Denison. June 25 he had a dentist to ex- 
tract one of his teeth. He died June 28, 1927. The recovery sought by ap- 
pellee was on the theory that either the injury to her husband’s foot or injury 
resulting from the extraction of his tooth, or both, was the cause of his death, 
and that such injuries and his death were accidental. Appellant’s contention 
was that the death of Stanley Holt was not the result of an accident, but was 
due to natural causes. The court submitted to the jury a special issue as 
follows: “Was the injury received by Stanley Holt June 2, 1927, the direct 
and proximate cause of his death?” The jury answered the question in the 
affirmative, and the court thereupon rendered judgment in appellee’s favor against 
appell&nt for $1,395.84, the amount of the policy sued upon, interest, statutory 
penalties, and attorney’s fees. 

Freeman, McReynolds & Hay, of Sherman, for appellant. 

W. J. Durham, of Sherman, for appellee. 

Witison, C. J. (after stating the case as above). 

[1] Appellant insists the evidence did not warrant a finding that the direct 
and proximate cause of Stanley Holt’s death was the injury to his foot, and that 
the trial court therefore erred when he overruled its objection on that ground 
to the issue he submitted to the jury, when he refused its request that he in- 
struct the jury to return a verdict in its favor and when he overruled its motion 
to set aside the finding of the jury. 

We have read the evidence in thé statement of facts, and think the con- 
tention should not be sustained. 

Appellant’s witness Dr. McGregor, who was called to treat Holt on Sunday 
before he died Tuesday, testified that Holt was suffering from acute gastritis 
when he first saw him on said Sunday, but that the immediate cause of his 
death with pericarditis, defined as inflammation of the membranous sac around 
the heart. During the time he treated Holt, Dr. McGregor did not know and 
was not told about the injury to Holt’s foot nor about his having had a tooth 
extracted on the day before he was called to see him, and gave it as his opinion 
that Holt’s death was due to “natural causes.” Dr. McGregor testified further 
that a majority of the cases of pericarditis were caused by injuries to the per- 
son. Appellee as a witness in her own behalf testified that her husband was 
brought to their home a short time after the accident on June 2; that there 
was then an open wound about one and a half inches long “on top of his left 
foot”; that said foot “appeared to be swollen and it was bloody”; that when 
her husband came back from the hospital June 17 his foot “appeared to be 
looking better,” but that “a few days later it became swollen and festered,” 
had pus in it, and continued in that condition until he died; that her husband 
had a dentist extract one of his teeth on Saturday before he died Tuesday; 
that he complained that his stomach, heart, and head hurt him, and began 
vomiting the night after he had the tooth extracted, and “continued vomiting 
off and on” until he died. Dr. Meadow testified that pericarditis “is usually 
caused by poison in the blood.” “It may be poison,” he said, “from infection 
of a bruise or injury, anything that would poison the blood and affect the heart.” 
“There is no set time,’ he testified further, “for pericarditis to appear atter 
the receipt of a blow. * * * There may be an injury and go on for days 
and days, and apparently no infection has set up, and the first thing you know 
you have a dead patient.” Dr. Russell testified that pericarditis “is usually 
caused by an infection in some part of the body, and it is carried through the 
circulation to the heart.” Dr. Russell testified further that he did not re- 
member “ever hearing of a case of pericarditis following the extraction of a 
tooth.” Dr. Meador, the dentist who extracted Holt’s tooth, using an anesthetic, 
testified he had “never had a case where the anesthetic disturbed the stomach 
and “never had a patient to die from the extraction of a tooth.” It will be 
noted there is no plausible suggestion in the evidence referred to that the 
pericarditis from which Dr. McGregor said Holt died might have been caused 
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by anything other than the injury to his foot by the hammer or to his jaw in 
extracting the tooth. 

[2, 3] It will be seen on referring to the statement above that the issue 
the court submitted to the jury was as to whether the injury to Holt’s foot 
was the direct and “proximate” cause of his death. In his charge the court 
told the jury that “proximate cause” was “that cause which in natural and 
continuous sequence unbroken by any new cause, produces death, and without 
which death would not have occurred.” Appellant objected to the definition, 
insisting that “forseeableness and anticipation (quoting) of an injury or the 
result of such injury is necessary to a correct definition of proximate cause.” 
The suit was not for tort, but was on a contract in which the words “proxi- 
mate cause” were not used. The phrase need not have been defined, but as 
it was, of course it should not have been incorrectly defined; and we think it 
was not; the suit being of the kind stated. 

[4] Appellant objected to a hypothetical question propounded by appellee 
to the —? Dr. B. A. Russell, and to a like question propounded to the 
witness J. D. Meadow, and complains here because its objections were 
COR ‘=a the witnesses were permitted to answer the questions. The 
questions are too long to set out here. The ground of the objections to them 
was that they were “not based on the facts of the case. We think the ob- 
jection itself was subject to objection on the ground that it did not particularly 
point out in what respect the question was not warranted by evidence in the 
case (Pennington v. Rys. Co., 201 Mo. App. 483, 213 S. W. 137; Jackson v. 
Rys. Co. [Mo. App.] 232 S. W. 752; Prosser v. Ry. Co., 17 Mont. 372, 43 P. 
81, 30 L. R. A. 814; Knight v. Overman Wheel Co., 174 Mass. 455, 54 N. E. 890), 
and that the court for that reason had a right to overrule it. Moreover, having 
carefully read the evidence, we do not agree that it and inferences fairly de- 
ducible from it did not furnish support for the material parts of the questions 
objected to. Order of United Commercial Travelers v. Barnes, 75 Kan. 720, 
90 P. 293; Ry. Co. v. Compton, 75 Tex. 667, 13 S. W. 667; Rogers v. Banking 
Co., 46 Tex. Civ. App. 475, 103 S. W. 461; Oil Co. v. Belew (Tex. Civ. App.) 178 
S. W. 607; Ry. Co. v. McCune (Tex. Civ. App.) 154 S. W. 237; 22 C. J. 713. 

[5] The contention that the trial court erred in not granting appellant a 
new trial because of “newly discovered evidence” is overruled. The evidence 
discovered was to the effect that Holt “had the reputation of being a heavy 
drinker,” was arrested for “being intoxicated and creating a disturbance * * 
on a number of occasions during the years 1923 and 1926,” and was drunk on 
the Sunday before he died. The showing in the record indicates that the facts 
about Holt’s drinking intoxicating liquor, if he did, would have been disclosed by 
the use of the least diligence, and that none was used. Peters v. Williams 
(Tex. Civ. App.) 271 S. W. 430; Haskins v. Henderson (Tex. Civ. App.) 2 
S. W. (2d) 864. 

The judgment is affirmed. 
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AUTOMOBILE 
. BESSETTE v. FIDELITY & CASUALTY CO. 


Supreme Court of Errors of Connecticut. June 2, 1930. 
150 Atlantic Reporter 706. 
1. INSURANCE. 


Under provision of automobile policy, cancellation could be made only if un- 
earned premium was tendered on or before day set for cancellation. 

The policy provided that, if canceled by insurer, insurer should be 
entitled to earned premium, pro rata, when determined, and, if canceled 
by assured, insurer should be entitled to earned premium calculated on ba- 
sis of short-rate table set forth, and that insurer’s check served on assured, 
or sent by registered mail, should be sufficient tender of any unearned 
premium. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

2. INSURANCE. 

In case of doubt, automobile policy drawn by insurer should be construed with 
reasonable strictness to uphold assured’s rights. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where cancellation of automobile policy was ineffective on day named in 
notice, it did not become effective when full amount of premium paid was earned. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

4. INSURANCE. 
Notice of cancellation of insurance policy must be definite and certain. 
(For other cases, see Insurance, Dec. Dig. § 229[2].) 

5. INSURANCE. 

Assured was not estopped to claim policy was not canceled, where insurer 
failed to return unearned premium with notice of cancellation, as required. 

The evidence showed that, on receipt of notice of cancellation, as- 
sured went at once to local agent with whom he had had his dealings, 
taking notice with him, and talked matter over with agent, and received 
his assurances that it would be all right. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

6. INSURANCE. 

Insurer could not base estoppel on assured’s failure to demand unearned 
premium with notice of cancellation, which it was insurer’s duty to return without 
demand. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Appeal from Superior Court, New London County; Earnest C. Simpson, 
Judge. 

Action by Agnes Bessette against the Fidelity & Casualty Company, insurer of 
an automobile, for the amount of a judgment in favor of plaintiff against the 
insured. From a judgment for plaintiff, defendant appeals. 

No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, JJ. 

Ralph O. Wells and William §S. Locke, both of Hartford, for appellant. 

Thomas M. Shields and William H. Shields, both of Norwich, for appellee. 

MALTBIE, J. 

The plaintiff obtained a judgment against Frank Mader for injuries suffered 
by reason of his negligent operation of an automobile. She brings this action to 
recover the amount of that judgment from the defendant as insurer of Mader’s 
liability for negligence in the operation of the car, under the statute. Public 
Acts of 1919, c. 331. The defendant pleads that it had canceled its policy of in- 
surance before the accident. If that is so, the plaintiff cannot recover. Guerin 
v. Indemnity Ins. Co. of North America, 107 Conn. 649, 142 A. 268. The case 
before us turns upon this issue. . 

On or about July 18, 1928, Mader took out a policy of liability insurance with 
the defendant through a local agent at Norwich, Panek, with the understanding 
that he would pay the premium of $33 in monthly installments. On August 2, 
1928, he paid $10, but made no further payments until after the accident out of 
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which this action arose. The policy. contained a provision for cancelation as 
follows: “Without prejudice to the rights of the Assured as respects anything 
that may occur during the period that the policy is in force, the Company may 
cancel this policy at any time by a written notice, stating when the cancelation 
takes effect, served on the Assured, or sent by registered mail to the Assured 
at the address given herein, at least five days prior to the date that the cancelation 
takes effect. The Assured may cancel this policy by like notice to the Company. 
If canceled by the Company, the Company shall be entitled to the earned premium, 
pro rata, when determined. If canceled by the Assured, the Company shall be 
entitled to the earned premium calculated on the basis of the short-rate table set 
forth below. The Company’s check served on the Assured, or sent by registered 
mail to the Assured at the address given herein, shall be a sufficient tender of any 
unearned premium. 

On October 24, 1928, the defendant wrote Mader that, on account of his 
failure to pay the premium on the policy, it canceled it as of November 3, 1928, 
and demanded of him the amount of the earned premium, $9.76. The resident 
manager and his staff had no actual knowledge at this time of Mader’s payment 
to Panek. The defendant did not remit, or offer to remit, to Mader the part of 
the premium paid by him which would be unearned on November 3, twenty-four 
cents, nor did he ever demand it. The amount paid in by him would have been 
fully earned on November 7. Mader, within a day or so after receipt of the 
notice, sought out Panek, explained that he had not made further payments be- 
cause he had been ill, and promised that he would pay within a week or so. Panek 
replied: “You come up to the office as soon as you can pay; we will take care 
of you; we will be pleased to reinstate the policy for you; you have nothing to 
worry about.” On November 10, Mader, by his negligence in the operation of 
the automobile covered: by the policy, caused the injuries to the plaintiff for which 
she is seeking recovery. 

Almost immediately after the accident Mader paid a clerk in the office of 
Panek $21 on account of the balance due on the premium, saying nothing about 
the accident. Later in the day he told Panek of the accident and the payment of 
$21. Panek then wrote the resident manager of the company, asking the re- 
instatement of the policy, and stating that, on receipt of the new policy, he would 
forward a check for the earned premium on the old policy and the premium on 
the new one. Reinstatement was, however, refused. On November 12 Panek 
called on Mader, told him he must file a report of the accident with the commis- 
sioner of motor vehicles, and at Mader’s request made out the report which 
Mader signed. In this report it was stated that Mader had no liability insurance. 
Mader had dealings with Panek in other matters than those connected with this 


policy. The latter claimed a debt to himself of $25, and had in his possession 
a check to Mader for $5. 


About a month after the refusal of the resident manager to reinstate the 
policy, Panek sent his brother to Mader to effect a settlement of these matters 
with him, and in the settlement. Mader was given credit for the $21, the check 
for $5 was cashed, and $3.76 paid by Mader to the brother. In making this set- 
tlement, however, nothing was said as to the twenty-four cents unearned pre- 
mium. So far as appears, Mader was not fully informed about the matter until 
the following April, when he had a conference with Panek and the man in charge 
at the defendant’s claim office in Connecticut. 


[1] The defendant claims that the notification tc Mader of cancellation of 
the policy was effective despite its failure to send to him, on or before the day set 
out for the cancellation to be effective, the amount of refund due him as un- 
earned premium. The question of the necessity of such a refund as a condition of 
cancellation of policies by insurers has been much before the courts, and has 
given rise to diverse conclusions, depending in many instances upon the precise 
terms of the policy before the court. The most common form in which it has 
arisen is under the provisions of the New York standard fire insurance policy, 
which have been copied in a number of other states. 


Under this and similar forms of policy the greater number of courts passing 
upon the matter have held that the refund of any unearned premium in the hands 
of the insurer is a condition precedent to cancellation by it. Tisdell v. New 
Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765; Buckley 
v. Citizens’ Ins. Co., 188 N. Y. 399, 404, 81 N. E. 165, 13 L. R. A. (N. S.) 889; 
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Hartford Fire Ins. Co. v. Stephens, 18 Ariz. 339, 161 P. 684; 13 L. R. A. (N. S.) 
886, ncte; Richards, Insurance (3d Ed.) p. 388; 5 Cooley’s Briefs on Ins. (2d Ed.) 
p. 4601. This construction of the cancellation provision in these policies has, 
however, been criticized by writers of textbooks, and there is a substantial body 
of authority which takes an opposite position. Davidson v. German Ins. Co., 74 
N. J. Law, 487, 65 A. 996, 13 L. R. A. (N. S.) 884, 12 Ann. Cas. 1065; Mangrum 
& Otter, Inc. v. Law Union & Rock Ins. Co., 172 Cal. 497, 157 P. 239, L. R. A. 
1916F, 440, Ann. Cas. 1917B, 907: Webb v. Granite State Fire Ins. Co., 164 Mich. 
139, 129 N. W. 19; Schwarzchild & Sulzberger Co. v. Phoenix Ins. Co. (C. C.) 
115 F. 654; Austin Fire Ins. Co. v. Polemanakos (Tex. Com. App.) 207 S. W. 
922: and see Parsons & Arbaugh v. Northwestern Nat. Ins. Co., 133 lowa, 532, 
110 N. W. 907; Richards, Insurance (3d Ed.) p. 387; Vance, Insurance, p. 495. 

We are not, however, required at this time to determine the construction of 
the cancellation clause in the standard fire insurance company policy because the 
policy before us differs radically from that policy in its terms. Those courts 
which have held that under the «standard fire policy it is not necessary 
that the unearned premium shall be returned in order to work a cancellation 
stress the clause in the provision for cancellation that it is to be returned 
“on the surrender of this policy or last renewal,” regarding this as fixing 
the time of payment, not at the cancellation of the policy but at its sur- 
render, which may be before or after the day set for cancellation. The policy 
before us contains no such clause, but reads: “If canceled by the Company, the 
Company shall be entitled to the earned premium, pro rata, when determined. If 
canceled by the Assured, the Company shall be entitled to the earned premium 
calculated on the basis of the short-rate table set forth below.” We do not re- 
gard the words “when determined” as indicating an intent to postpone the time 
for the return of the unearned premium beyond the day set for the cancellation 
to be effective. This policy does not present a situation where it might be im- 
possible to determine the amount of premium until the cancellation of the risk or 
where that determination might reasonably be subject to delay. See Talge Ma- 
hogany Co. v. Burrows, 82 Ind. App. 253, 143 N. E. 692. Here the amount of the 
unearned premium, whether determined upon the pro rata basis or upon that of the 
short-rate table stated in the policy, could be a matter of but a few moments 
time, and might be made as well before as after the date set for the cancellation. 
The lack of reason for any postponement for the determination of the unearned 
portion of the premium indicates that this language was taken over from some 
form of policy covering a different type of risk, and as here used it can have 
no more effect than if it read, “as it may be determined.” On the other nand, the 
final sentence in the cancellation clause we have quoted, that the company’s check 
served on or mailed to the assured at the address given in the policy shall be a 
sufficient tender of any unearned premium, more than hints at an attempt to meet 
some obligation of the company of more cénsequence than a mere indebtedness to 
the amount of the unearned premium. 

When cancellation occurs under the provision of this policy, at some time 
the premium in the hands of the insurer, where it is not all earned, becomes sub- 
ject to the rights of each of the parties in a definite proportion. That time is the 
moment when the policy is cancelled. At that moment the right of the insurer 
to retain the amount of the unearned remium ceases, and its obligation to deliver 
it to the assured comes into being; if it retains the money longer, it commits a 
breach of its contract. It would not be consonant with a proper regard for the 
rights of the parties to hold that it might cancel the policy under its terms and at 
the same time retain the unearned premium in violation of its terms. Under the 
provisions of the policy before us, the cancellation can only be made if the pay- 
ment or tender of the unearned premium is made on or before the day set for 
the cancellation to become effective. See Hansell-Elcock Co. v. Frankfort M. A. 
& P. G. Ins. Co., 177 Ill. App. 500, 507. 


[2] We are fortified in this view by certain extraneous circumstances to which 
we cannot shut our eyes. The policy was drawn by some one skilled in insurance 
law. The company is a New York corporation. Certainly its officers charged with 
the preparation of its policies must have known of the decisions of the New 
York courts to which we have referred, and it is not too much to assume that 
they knew of the diversity of rulings as to the necessity of the return of any un- 
earned premium as a condition of cancellation, even under policy provisions more 
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indicative of a contrary intent than the one before us. This policy, unlike the 
standard fire policy, is not one the provisions of which are prescribed by law. It 
lay in the power of the defendant to formulate its terms so as to remove any doubt 
as to the meaning and intent of the provision for cancellation. See Molyneaux v. 
Royal Exchange Assurance Co., 235 Mich. 678, 209 N. W. 803. Yet it chose to 
leave the provision in an ambiguous form. Under such circumstances the rule 
that in case of doubt the policy is to be construed with reasonable strictness to up- 
hold the rights of the assured has full application. Petello v. Teutonia Fire Ins. 
Co., 89 Conn. 175, 181, 93 A. 137, L. R. A. 1915D, 812; Dickinson v. Maryland 
Casualty Co., 101 Conn. 369, 377, 125 A. 866, 41 A. L. R. 500. 

[3, 4] We cannot accept the contention of the defendant, that, if the can- 
cellation was ineffective on the day named in it, November 3, it became effective 
when on November 7 the full amount of the premium had been earned. This 
claim runs counter to the language of the policy, that the notice shall state “when 
the cancellation takes effect.” It would make the time of cancellation dependent 
upon matters extraneous to the notice and contrary to its very terms. Moreover, 
such a construction would violate the rule that a notice of cancellation must be 
definite and certain. Davidson v. German Ins. Co., 74 N. J. Law, 487, 491, 65 A. 
996, 13 L. R. A. (N. S.) 884, 12 Ann. Cas. 1065; Pomerantz v. Mutual Fire 
Ins. Co., 279 Pa. 497, 124 A. 139; Payne v. Insurance Co. of North America, 
170 Mo. App. 85, 156 S. W. 52; 3 Joyce, Insurance (2d Ed.) § 1670; Couch, 
Cyclopedia of Insurance Law, § 1442. 

[5, 6] There is nothing in the facts to support the defendant’s claim that 
Mader would be estopped to take advantage of the failure to return the unearned 
premium to him. Such an estoppel must rest upon Mader’s knowledge, derived 
from the demand in the notice of cancellation to him for the amount of carned 
premium that the officers of the company in charge of the matter did not know of 
the $10 payment he had made, his action thereafter, and his failure to ask for the 
return of the premium. So far as the first is concerned, upon receipt of the notice 
Mader went at once to Panek, the local agent with whom he had had his deal- 
ings, taking the notice with him, talked the matter over with him, and received 
his assurances that it would be all right. Certainly it was not incumbent upon 
Mader to take the matter up with the general officers of the company. 

If the company suffered through its ignorance of the payment of the premi- 
um, this was due, not to anything Mader did or failed to do, but to the fault of 
its own agent or employees. Mader’s conduct cannot be said to have misled it to 
its disadvantage. Nor can the company base an estoppel upon. Mader’s failure 
to demand the unearned premium which it was its duty to return without demand. 
Mader may rightly rest upon the ineffectiveness of the defendant’s attempt at 
cancellation. Artificial Ice Co. v. Reciprocal Exchange, 192 Iowa, 1133, 184 N. W. 
756: Hartford Fire Ins. Co. v. Tewes, 132 Ill. App. 321, 331. 

The trial court has found that there was no waiver, and upon the facts we 
cannot say that that conclusion was unreasonable or illegal. If waiver is here 
used in the sense of the intentional relinquishment of a known right, certainly 
we could not say that as matter of law Mader waived his right to the return of 
the premium as a condition of the cancellation. If the trial court meant to over- 
rule a claim that there was an acceptance of the cancellation despite the failure 
to return the premium, again we cannot hold its conclusion to be unreasonable. 
Mader was evidently not a person of great intellectual attainments, and Panek’s 
Statement to him when they talked over the cancellation, which we have quoted. 
and Mader’s subsequent conduct as a whole, might fairly be taken to indicate a 
belief on his part that the policy was in some way to be continued in force. If it 
appeared that the twenty-four cents apparently involved in the settlement made 
between Mader and Panek’s brother came from the defendant, and that Mader 
realized, when the settlement was made, that he was being given credit for that 
sum as unearned premium, the defendant’s claim that he finally received and 


accepted that unearned premium would have merit, but, lacking these elements, it 
cannot be sustained. 


There is no error. 
All the Judges concur. 
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BENANTI v. SECURITY INS. CO. OF NEW HAVEN, CONN. No. 16761. 


Kansas City Court of Appeals. Missouri. Jan. 27, 1930. 
Rehearing Denied March 3, 1930. 
27 Southwestern Reporter (2d) 69. 
1. INSURANCE. 

Statement of facts on appeal showing suit was one on automobile theft 
policy, and showing facts necessary to determine question raised, held sufficient 
(Rev. St. 1919, § 1511; Kansas City Court of Appeals Rules 15, 16, 17). 

Statement showed suit to be one on policy of theft insurance, named 
assured and his address, and the insurer, the terms, amount, and sub- 
ject of insurance, and perils insured against, theft of automobile, how and 
when plaintiff acquired automobile certificate, set out indorsement on 
certificate and referred to photostatic copy thereof in abstract, set forth 
issue whether certificate was sufficient to pass title and insurable interest, 
and showed result of trial and appeal from judgment. 

(For other cases, see Insurance, Dec. Dig. § 611.) 

2. INSURANCE. 

Automobile registration certificate held sufficient to pass title and insurable 
interest to insured under theft policy (Rev. St. 1919, §§ 7555, 7561). 

The registration certificate disclosed that Cadillac touring car with 
certain motor number had been registered in name of A. E. H., and 

on reverse side appeared name of A. E. H., per H. B. H., and beneath this 

indorsement was name of transferee, L. B., and immediately thereunder 

it appeared following: “Attest, G. P. St. J., Notary Public. My Com- 

expires 4-19-23,” with impress of notarial seal, and on face of certificate 

of registration appeared “Transfer noted of Record, J. L. S., Secretary 

of State,” and there was evidence that one who witnessed and attested 

signatures as notary public occupied position of authorized clerk in 

charge of branch office of secretary of state for registering auto- 
mobiles. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 


Appeal from Circuit Court, Jackson County; A. Stanford Lyon, Judge. 

Action by Leonard Benanti against the Security Insurance Company 
New Haven, Conn. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

See, also, 9 S.W.(2d) 673. 

C. C. Crow, of St. Joseph, and Fyke & Hall, of Kansas City, for appellant. 

Frank Benanti and Julius C. Shapiro, both of Kansas City, for respondent. 

ARNOLD, J. 

This action was instituted to recover on an insurance policy issued by de- 
fendant October 26, 1920, insuring plaintiff's automobile (a Cadillac touring 
car, 1919 model) against loss or damage by theft, in the sum of $2,400. : 

Plaintiff is a resident of Kansas City, Mo., and defendant is a corporation, 
organized and existing under the law, and is engaged in writing insurance, in 
the state of Missouri and elsewhere, against various kinds of automobile haz- 
ards. 

The amended petition is in two counts, the first of which seeks reformation 
of the policy so as to state the true name of the insured, and the second al- 
leges loss of the automobile by theft while the said policy was in effect, and 
asks damages by reason thereof in the sum of $2,400, and interest; also 10 per 
cent. of the principal sum for vexatious delay and $500 attorney’s fee. 

Defendant’s second amended answer is a general denial, and the answer 
to the second count of the petition is specifically a general denial thereof. As 
affirmative defense, the answer avers it is not true the car described in plain- 
tiff’s amended petition was stolen, but that plaintiff employed a negro to take 
the car and dump it into the Missouri river; that said negro did take the car 
and reported to plaintiff he had so dumped it into the river; that thereafter 
plaintiff made claim for the amount of the insurance as provided in the policy, 
although said negro did not destroy said car but retained the same; that the 
car afterwards was found in the state of Kansas, and that defendant requested 
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plaintiff to obtain possession of the same, as defendant refused to recognize 
liability thereon. The amended answer further affirmatively avers: 

“* * * That the plaintiff obtained possession of the car described in the 
petition from a man by the name of Hutchins in July, 1919, and defendant 
states that at the time of obtaining possession of same, and claiming to be the 
purchaser thereof, the plaintiff did not obtain a deed therefor in accordance 
with the Act of 1919, then in full force and effect, and that by reason of the 
fact that the plaintiff obtained no deed for said car, the alleged sale was fraudu- 
lent and void, and plaintiff obtained no title thereto whatever; that all the 
times mentioned in this answer both plaintiff and the aforesaid Hutchins were 
residents of the State of Missouri; that for that reason the policy was ab- 
solutely void, and defendant incurred no liability thereunder, and said policy 
has and had no existence in fact.” 

It is further alleged in the amended answer that at the time the insurance 
was procured plaintiff falsely and fraudulently represented to defendant that 
the car was a 1919 model, when, in truth and in fact the car was a 1916 model; 
that if defendant had known the true facts, with reference to the age of the 
car, it would not have issued nor caused to be issued the policy in question, 
or, if it had issued such a policy, a greatly increased premium would have been 
charged therefor. ‘ 

The answer further states that, when defendant informed plaintiff of the 
location of the car and denied liability, the plaintiff refused to obtain posses- 
sion thereof and claimed the amount of the policy; that a short time thereafter 
defendant obtained possession of said car and tendered same to plaintiff, which 
tender plaintiff refused. The answer also alleges that on February 12, 1924, 
defendant paid into the circuit court of Jackson county, Mo., the sum of $62.80, 
which sum was paid to the clerk of said court, and that said sum included the 
full amount of the premium, $54, paid by plaintiff, and the accrued costs to 
that date; that this sum was tendered in open court and afterwards paid to 
the clerk after judgment entered for plaintiff on the first count reforming the 
policy to show that Leonard Benanti was the proper plaintiff in the cause. 

The reply was a general denial. The cause was tried to the court and 
jury. Verdict was for plaintiff in the sum of $3,240.50, including $840.50 interest 
and $500 attorney’s fee, and judgment was entered accordingly. A motion for 
a new trial was overruled and defendant has appealed. 

{1] At the threshold of this review we are confronted with plaintiff’s 
motion to dismiss the appeal upon the grounds that defendant’s statement of 
facts is insufficient, and that the abstract of the record fails to set out all of 
the material testimony introduced at the trial. We find the statement of facts 
very short, but in its reply brief defendant specifically names all points upon 
which the appeal is based, save one, in the following language: 

“Respondent attacks the sufficiency of appellant’s statement. In this con- 
nection appellant desires to remind the court that the only issue relied upon 
by appellant is that plaintiff did not have legal title to the automobile in ques- 
tion, and hence did not have any insurable interest therein.” 

In this situation, we must consider the statement of facts, sufficient, though 
unusually short. The statement shows the suit to be one on a policy of theft 
insurance; names the assured and his address and the insurer; the terms, amount, 
and subject of the insurance, and the perils insured against; the theft of the 
car during the term of the policy; how and when plaintiff acquired the auto- 
mobile certificate received by plaintiff when he purchased the car; sets out the 
indorsement on the certificate and refers to a photostatic copy thereof at the 
proper page of the abstract of the record; sets forth the issue of whether said 
certificate is sufficient to pass the title and an insurable interest to plaintiff. 

The statement further shows the result of the trial and the appeal from 
the judgment. As defendant stands solely on the sufficiency of the automobile 
certificate and the validity of the indorsement thereon to pass title and an in- 
surable interest to plaintiff, under the provisions of section 1511, R. S. 1919, and 
our rules 15, 16, and 17, plaintiff’s motion to dismiss the appeal is accordingly 
overruled. 


[2] We will proceed to a determination of the only question now presented 
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for our consideration, to wit, the sufficiency of the certificate to pass title to 
plaintiff and thereby give him an insurable interest in the car. 

There are eleven assignments of error, the first of which is that the court 
erred in overruling defendant’s demurrer at the close of plaintiff's evidence; 
and second, that the court erred in overruling a similar demurrer at the close 
of the evidence. As these two assignments cover defendant’s position as to 
the sufficiency of the certificate of ownership, and all other points being 
abandoned, we shall consider only this point. 

It is defendant’s position that the ownership of the automobile was in onc 
A. E. Hutchings, and in July, 1919, plaintiff acquired possession of the car, 
at the same time receiving as his sole evidence of title the certificate which 
had been issued to said Hutchings, on the back of which was the following in- 
dorsement: 

“A. E. Hutchings, 
“Per H. B. Hutchings. 
“Leonard Benanti.” 
“Attest, 
Geo. P. St. John, Notary Public. 

“My Com. expires 4-29-23.” mr a - 

It is contended that this certificate, with the indorsements, is insufficient 
on its face, and did not transfer title to plaintiff, and that plaintiff, therefore, 
had no insurable interest therein. 

The policy recites: 

“If the interest of the assured in the subject matter of this insurance be 
other than unconditional and sole ownership,” the policy shall be void. The 
points strongly stressed under this charge are (1) that A. E. Hutchings the 
owner named in the certificate did not indorse the same on the back thereof, 
but that his name was signed “Per H. B. Hutchings” and that the latter is 
the one who appeared before the notary public, instead of A. E. Hutchings, 
the true owner; (2) that the signature of Leonard Benanti appearing on the 
certificate and plaintiff’s admitted signature to the proof of loss are not the 
same. It is insisted in this connection that plaintiff’s only evidence of title 
is the automobile certificate in evidence. 

We cannot accept these statements as conclusive, as shall hereinafter ap- 
pear. Section 7561, R. S. 1919, was in effect at the time of the sale of the 
automobile in question, and it is provided therein: 


“In order to make valid or legal a sale or transfer of any motor vehicle 
registered in accordance with the provisions of this chapter, the vendor shall, 
in the presence of an officer qualified to take acknowledgements to deeds, indorse 
his name on the back of said certificate of registration described in section 
7555, and the vendee shall also, in the presence of such officer and underneath 
the name of the vendor, write his own name, and to both of| said names the 
said officer shall sign his name as a witness and receive the sum of twenty-five 
cents therefor; and thereupon the vendor shall deliver to the vendee or trans- 
fer the said certificate of registration and which shall be the evidencee of the 
vendee or transferee of his ownership of said motor vehicle, and it shall be the 
duty of such vendee or transferee, upon request of any peace officer, to exhibit 
to such officer the said certificate of registration. Upon such sale of a motor 
vehicle, the vendor shall give notice thereof with the name and address of the 
vendee to the secretary of state, and the vendee shall, within five days after 
such sale, give notice to the secretary of state of such sale, * * * the number 
under which the motor vehicle is registered * * * and upon the payment by 
the vendee of a fee of fifty cents the secretary of state shall note upon the 
registration or index such change in ownership,” etc. 


And section 7555 provides: 


“* * * the secretary of state shall assign to such motor vehicle a dis- 
tinctive number and, without expense to the applicant, issue and deliver to the 
owner a certificate of registration, in such form as the secretary of state shall 
prescribe, and two duplicate number plates. It shall be the duty of the secre- 
tary of state to establish in all cities of this state which now have, or may 
hereafter have, two hundred thousand population, or more, a branch office, a? 
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which he shall station a clerk, who shall be authorized to receive applications 
for registering motor vehicles and to deliver number plates to all applicants 
complying with the provisions of the law. * * *” 

The evidence shows the registration certificate discloses that a Cadillac 
touring car, motor No. 21177, had been registered in the name of A. E. Hutch- 
ings, on March 22, 1919. On the reverse side of the certificate appears the name 
“A. E. Hutchings, Per H. B. Hutchings,” and beneath this indorsement is the 
name of the transferee, “Leonard Benanti,” and immediately thereunder appears 
the following: “Attest, Geo. P. St. John, Notary Public. My Com. expires 4-19- 
23,” with the impress of the notarial seal. Also, it is noted that on the face of 
the certificate of registration appears: “Transfer noted of Record (Signed) 
John L. Sullivan, Secretary of State.” 

There is evidence of record showing that said certificate is in the form issued 
in 1919 and 1920 for registration and transfer of automobiles in Missouri. It is 
also in evidence that George P. St. John who witnessed and attested said signa- 
tures as a notary public, on July 19, 1919, occupied the position of secretary of 
state, or authorized clerk in charge of the branch office of the secretary at Kansas 
City, Mo., for the licensing and registering of automobiles. With this evidence of 
record, and the further fact that the certificate on its face shows transfer of title, 
as noted on the certificate itself, and that the transfer is noted on the books of 
registration for the year 1919, in the office of the secretary of state, we hold 
there was a legal transfer of ownership of the car in question to plaintiff. 

It is not disputed that section 7561 was passed to curb traffic in stolen auto- 
mobiles and to assist in the collection of revenue for the state. In the case at 
bar the office of the secretary of state was doubtless satisfied with the proof of 
ownership by plaintiff, since it accepted it and issued the certificate of transfer 
and registered the same. We think the certificate of transfer, on its face, shows 
a substantial compliance with the requirements of the statute. In Ross v. Railway 
Co., 111 Mo. 18, 19 S. W. 541, 542, which is called to our attention, the Supreme 
Court said: 

‘“* * * Where such a statute as this has been interpreted by those executive 
officers whose duty it is to enforce it, and their construction has been acted upon 
for any considerable time, due regard should be paid to such construction.” 

The executive officer’s certificate is accepted as prescribed evidence of the 
facts therein detailed, and is in the nature of a formal history of the thing done. 
First Nat. Bank v. Hughes, 10 Mo. App. 7, 18; State ex rel. v. Roach, 269 Mo. 
437, 190 S. W. 862; State ex rel. v. Baker, 316 Mo. 853, 293 S. W. 399. And to 
the same effect is the more recent case of State ex inf. v. Lumber Co. (Mo. Sup.) 
12S. W. (2d) 64. 

All other points raised by appellant have been abandoned, and, therefore, will 
not be here considered. For the reasons above stated, the judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


ZELBER et al. v. COMMONWEALTH CASUALTY CO. 
No. 69. 
Court of Errors and Appeals of New Jersey. 
May 19, 1930. 
150 Atlantic Reporter 243. 
1. INSURANCE. 

In action against insurer for accident involving insured’s “autobus” while on 
Private business, policy, if doubtful, should be construed favorable to public 
(Kates Act). 

The insurer insisted it was not liable to plaintiffs because insured, while 
operating his autobus upon a private errand and not engaged in carrying 
passengers, was not operating an “autobus” within Kates Act (P. L. 1916, 

p. 283). But the policy did not require, as a condition precedent to lia- 

bility, that the autobus should be actually operated as a jitney engaged in 

carrying passengers. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

That insured’s bus was not carrying passengers when accident occurred did 

not prevent its being “autobus” within statute making insurer liable (Kates Act). 
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The policy in question, following the literal provisions of the Kates Act 
(P. L. 1916, p. 283), insured against an accident “occurring by reason of 
the ownership, maintenance or use of such autobus upon the public streets.” 
(For other cases, see Insurance, Dec. Dig. § 435.) 
3. INSURANCE. | ' j . 
In action against insurer for accident involving insured’s “autobus,” injured 


plaintiffs could recover notwithstanding bus was not carrying passengers (Kates 
Act). 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Atlantic County; Sooy, Judge. 

Action by Ida Zelber and another against the Commonwealth Casualty Com- 
pany. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

On appeal from Atlantic circuit court, in which Judge Sooy filed the follow- 
ing opinion: 

“For the purpose of a determination of the issues in this case, the parties, 
hy their respective attorneys have filed a stipulation of facts. 

“By the stipulation so as aforesaid filed, it is undisputed that at the time of the 
accident Caplin was operating his autobus on Pacific avenue in Atlantic City, but he 
was not then actually engaged in receiving and discharging passengers, but that 
he was on an errand of his own. 

[1] “Defendant says that under the Kates Act, chapter 136, P. L. 1916, p. 
283, it cannot be contended that Caplin was, at the time of the accident, operating 
a jitney bus as defined by said act, and that therefore defendant is not liable on 
its insurance policy which it had issued to Caplin. 

“A decision of this case requires a construction of the policy in question, and 
that construction should be, in case of doubt, favorable to the assured (in this 
case the public). 

“In the first and second paragraphs of the policy the defendant has not limited 
the coverage by providing that the public should only be indemnified while the 
autobus was being operated as a jitney and actually engaged in receiving and dis- 
charging passengers, but ‘against loss from liability imposed by law upon the 
autobus owner or damages on account of bodily injuries or death suffered by anv 
person or persons, as a result of an accident occurring by reason of the owner- 
ship, maintenance or use of the autobus’ upon the public streets of Atlantic City, 
and then, in paragraph 2, ‘The Company will pay any final judgment recovered 
by any person on account of the ownership, maintenance and use of such auto- 
bus,’ etc. 

“Of course, it is quite apparent that the terms of the policy as contained in 
these two paragraphs are taken verbatim from the Kates Act. . 

[2] “It is quite true that at the time the accident actually happened Canl'n 
was not carrying passengers, but the characteristics of an autobus, as defined by 
the Kates Act, were not lost thereby. ; 7 : 

[3] “In the case of Connell v. Commonwealth, 96 N. J. Law, 510, 115 A 
352, the vehicle at the time of the accident was not actually engaged in the carry- 
ing of passengers, but, when it completed its trip, it was to re-engage in carrying 
them, and in the instant case there was a mere temporary use of the autobus for 
other purposes than carrying passengers ‘without such an abandonment of the 
general scope of the purpose for which the jitney car was insured’ as to deprive 
the public of the benefit of the policy. It must, be observed in the instant case 
(unlike the Connell Case, ibid) that the policy itself does not limit the liability 
of the defendant company to such times as the autobus shall be in ‘passenger serv- 
ice, nor does the policy before me limit the liability (in so far as the public is 
concerned) to such times as it (jitney) shall be actually operating as an autobus. 
but ‘on account of the ownership, maintenance or use.’ It would seem to me, there- 
fore. that under a proper construction of the terms of the policy in question the 
plaintiffs are entitled to recover. a 

“Judgment may be entered in favor of the plaintiffs.” 

Judge Sooy also filed the following supplemental opinion : ; 

“This cause was tried before me without a jury upon a stipulation of the 
facts. Defendant moved for a nonsuit upon the stipulation of facts as presented 
on the ground that under a proper construction of the policy of insurance under 
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review the policy did not cover Caplin, the assured, because at the time of the acci- 
dent in question the automobile of defendant’s assured was not owned, operated, 
or maintained as a jitney bus within the scope and provisions of the Kates Act, 
and that said automobile had lost its identity as such. I denied the nonsuit. Due 
exception was taken thereto by the defendant, which said exception was allowed 
by me. The defendant moved for a direction of a verdict in its behalf upon the 
determination of the whole case on the ground that defendant had agreed to 
insure a jitney bus and that at the time of the accident in question the automobile 
of defendant’s assured had lost its identity as such, was being operated as a pri- 
vately owned vehicle, and that the policy of insurance under review did not 
legally bind the defendant under the facts stipulated and agreed upon. I denied 
the motion for a direction of a verdict in favor of the defendant. Due exception 
was taken by the defendant on this ruling, and said exception was allowed by me. 
1 found in favor of the plaintiff and against the defendant for the amount claimed. 
Due exception was taken by the defendant to this ruling on the ground that the 
car that defendant had, by the terms of its policy of insurance, agreed to insure 
was a jitney bus as defined by the Kates Act, and that at the time of the accident 
in question the automobile of the defendant’s assured was not owned, operated, 
or maintained as a jitney, but within the meaning and scope of the Kates Act,, 
and therefore the policy of insurance was not binding upon the defendant. 
“Said exception was granted. The exceptions hereinabove set forth were 
duly allowed and sealed by me upon my determination of this cause. Let this 
supplemental memo and order allowing and sealing exceptions be entered in the 


minutes of this court nunc pro tune as of April 19, 1929, the date of filing of my 
original memorandum.” 


Cole & Cole, of Atlantic City, for appellant. 

Paul M. Salsburg, of Atlantic City, for respondents. 

Per Curiam. 

The judgment under review herein should be affirmed for the reasons expressed 
in the opinion of Judge Sooy in the circuit court. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Par- 
ker, Black, Campbell, Lloyd, Case, and Bodine, and Judges Van Buskirk, McGlen- 
non, Kays, Hetfield, Dear, and Wells. 

For reversal: None. 


McCORMICK v. POTOMAC INS. CO. OF THE DISTRICT OF COLUMBIA 
Supreme Court, Appellate Division, Third Department. May 8, 1930 


243 New York Supplement 241. 
1. INSURANCE. 


Automobile locking device indorsement /eld to require insured to exercise 
due diligence in keeping locking device efficient and locking automobile when un- 
attended. 

Automobile locking device indorsement on automobile theft policy 
was issued in consideration of reduction in premium, and warranted 
that insured would continuously keep automobile equipped with designated 
locking device, and required him to exercse diligent care in maintaining 
efficiency of locking device and locking automobile when leaving same 
unattended. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

2. INSURANCE. 


Leaving automobile with motor running in front of insured’s residence for 
few minutes held not lack of diligence required by locking device indorsement. 
Insured about 7 p. m. in evening left automobile parked at curb in 
front of his residence with motor running, and went into house to call 
members of family to go for a ride and get his overcoat. He was gone 
not more than five minutes, and, when he returned, discovered automobile 
had been driven away. Insurer contended that circumstances showed 
breach of automobile locking device indorsement, precluding recovery 
under terms of policy. 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 





680 The Insurance Law Journal, Vol. 75 [Sept., 1930 


Whitmyer, J., and Hinman, Acting P. J., dissenting. 

Appeal from Judgment on Report of Referee. 

Action by Thomas J. McCormick against the Potomac Insurance Company 
of the District of Columbia. From a judgment for defendant, entered on the 
decision of a referee, dismissing complaint, plaintiff appeals. 

Reversed on the law and the facts, and judgment directed for plaiptiff on 
new findings. 

Argued before Hinman, Acting P. J., and Davis, Whitmyer, Hill, and Has- 
brouck, JJ. 

Loeffler & Laffin, of Albany (Walter L. Collins, of Albany, of counsel), for 
appellant. 

Rosendale, Dugan & Haines, of Albany, for respondent. 

Per CurIAM. 

[1,2] Strictly, the car was not unattended when the plaintiff left it at the 
curb in front of his residence, 30 feet distant, while he went to get his overcoat. 

We construe the indorsement on the policy to mean that the policyholder 
will exercise due diligence and care in keeping the locking device in efficient 
condition on his car and in locking the same when the car is unattended as 
dictated by principles of common prudence and reason. Allgood v. Hartford 
Fire Ins. Co., 186 N. C. 415, 119 N. E. 561, 30 A. L. R. 652. 

Leavng the car unlocked under the circumstances disclosed here was not 
sufficient so that plaintiff became charged with the lack of diligence required 
by the policy. He was exercising the degree of care that reasonable men 
would expect, and there was no consequent violation of the terms of the policy. 

The judgment should be reversed on the law and the facts, and judgment 
directed for the plaintiff on new findings in the amount of damages found by 
the referee. ; 

Judgment reversed on the law and the facts, with costs, judgment directed 
for the plaintiff, on new findings, in the amount of damages found by the referee, 
with costs. 

Findings of fact Nos. fourth, fifth, sixth, seventh, eighteenth, nineteenth, and 
twenty-first are reversed, and the second, third and fourth conclusions of law 
are disapproved. This court finds in lieu thereof plaintiff’s proposed findings 
Nos. fifteenth, sixteenth, eighteenth, nineteenth, twentieth, twenty-fourth, twen- 
ty-ninth, and this court further finds as a conclusion of law that at the time the 
plaintiff’s car was stolen he was exercising the due and reasonable degree of 
diligence that the terms of the policy imposed upon him. 


Davis, Hill, and Hasbrouck, JJ., concur. 

Whitmyer, J. (dissenting). 

Plaintiff brought the action on an autcmobile policy to recover his loss. re- 
sulting from the theft of an automobile, which was covered thereby. Noncom- 
pliance with the provisions of the policy, in leaving the automobile unattended 
and unlocked at the time, was the defense. The policy was issued on April 26, 
1925, on his Peerless automobile, and, among other things, insured him against 
theft. It contained a so-called “Automobile Locking Device Endorsement.” 
whereby, in consideration of a reduction in premium, he warranted that it would 
be continuously equipped with a Peerless locking device, and undertook to us« 
“all diligence and care in maintaining the efficiency of said locking device in 
locking the automobile when leaving same unattended.” A device efficiently 
maintained would not be effective in reducing the risk of theft, the purpose of 
the provision, if it was not locked. And it is clear that plaintiff understood that 
he was to exercise all diligence and care both in maintaining the device and in 
locking it. He testified that he felt that some one might, ordinarily, step in and 
drive away with his automobile, when left alone, and that he did not intend to 
leave it that day, but expected to return immediately. 


The automobile was stolen on November 28, 1925, at about 7 p. m., during 
the life of the policy, while it was parked at the curb in front of his residence on 
a residential street in Albany, N. Y. A street light was about 50 feet away. He 
had taken a short ride, with a dog, and returned for his sisters, who were going 
with him. When he reached his house, he and the dog left the automobile. What 
became of the dog does not appear. An attempt to steal the automobile had been 
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made a short time before. He left it unlocked, with the key in the lock, engine 
running and door open, and started for the house to call his sisters. The auto- 
mobile was headed to the east, with the steering wheel away from the curb. A 
person, so minded, had only to step in and drive away. If he remembers cor- 
rectly, the next-door neighbor, living 15 or 20 feet easterly, was walking on his 
porch. Plaintiff's house is about 30 feet from the curb. On the way, feeling 
chilly, he concluded to go in and get his overcoat. That was in the back hall, 
which was about 50 feet from the front decor. A veranda, about 8 feet wide, is 
in front of the house. He was obliged to walk up the steps of the veranda and 
to the front door, which was locked. He unlocked and opened the door and then 
walked through the front hall, the living room, the kitchen, and into the back 
hall, where his overcoat was. He said at first that he was away about two 
minutes, and then, not more than five minutes. When he returned to the front, 
the automobile had been taken, and he does not remember whether or not his 
neighbor was outside at that time. 

According to Webster, the word “attend” is defined, among other meanings, 
as meaning “to care for, to look after, to take charge of.” After plaintiff entered 
his house to go to the rear, he could not see the automobile and could not care 
for it, look after it, or take charge of it. He had left it unattended. In that 
situation he had agreed to use “all diligence and care” in locking it. That means 
all reasonable diligence and care; namely, the diligence and care which a man 
of ordinary prudence would exercise under the same or similar circumstances. 
Allgood v. Hartford Fire Ins. Co., 186 N. C. 415, 119 S. E. 561, 564, 30 A. L. R. 
652; Billet v. Pennsylvania Fire Ins. Co., 101 N. J. Law, 546, 549, 129 A. 209; 
9 C. J. page 1288. Whether or not he did was a question of fact. The referee 
found that he did not, and there is evidence to support his finding. 

So that the judgment should be affirmed. 

Hinman, Acting P. J., concurs. 


STATE AUTOMOBILE MUT. INS. ASS’N OF 
COLUMBUS v. FRIEDMAN. 
No. 22102. 


Supreme Court of Ohio. 
April 30, 1930. 
171 Northeastern Reporter 591. 
INSURANCE. 

Receipt by executive officer of insurer of papers relating to Suit against 
insured showed knowledge by insurer of pendency of suit (Gen. Code, § 9510—4). 
Syllabus by the Court. 

In an action under section 9510—4, General Code, seeking to subject 
the proceeds of an insurance policy to the payment of a judgment thereto- 
fore recovered against the assured by one sustaining personal injury as 
a result of an automobile accident caused by the assured, while such policy 
was in force, proof of giving notice cf suit against him by the assured 
to the insurance company, by giving, within two days of the filing of suit, 
the “papers” relating thereto to the executive officer in charge of the office 
of the insurance company, being one who usually received notice of acci- 
dents and who received premiums and paid commissions, is sufficient proof 
of knowledge of the pendency of such suit by the insurance company, in 
the absence of proof of any contrary provision in the contract of insur- 
ance, or denial of such facts. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


Error to Court of Appeals, Cuyahoga County. 

Action by Mary Friedman against the State Automobile Mutual Insurance 
Association of Columbus. Judgment for plaintiff was affirmed by the Court of 
Appeals (171 N. E. 419), and defendant brings error—[By Editorial Staff.] 

Affirmed. 

This is a proceeding in error to reverse the Court of Appeals of Cuyahoga 
county. The record discloses that the original action was brought by Mary Fried- 
man against Harry Shevorsky in the court of common pleas of Cuyahoga county, 
for damages due to injury sustained on April 2, 1928, by being struck by an auto- 
mobile driven hy said Shevorsky, as she was riding in an aptomobile driven by 
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her son-in-law. On October 11, 1928, she recovered a judgment against said She- 
vorsky for the sum of $1,000. 

After. more than thirty days from the recovery of said judgment, Mary Fried- 
man brought this action in the municipal court of the city of Cleveland, pursuant 
to section 9510—4, General Code, against the State Automobile Mutual Insurance 
Association, claiming that at the time of said injury, sustained by reason of the 
negligence of said Harry Shevorsky, he was insured by said association against 
liability on account of any suit or judgment for personal injuries occasioned by 
said Shevorsky while driving the automobile in question. She says that the policy 
of insurance was in full force and effect on April 2, 1928, when she sustained 
such injuries; that, while the exact terms of the policy are not known to Mary 
Friedman, the same were fully known by Shevorsky and the State Automobile 
Mutual Insurance Association; that she had issued an execution upon her judgment 
against Shevorsky, and that it was returned by the sheriff of Cuyahoga county, 
wholly unsatisfied. She thereupon asked for a judgment of $1,000, with interest 
from October 11, 1928, with her costs. 

The defendant company, in its answer or statement of defense, admitted the 
policy of insurance, in the following language: “Defendant admits that Harry 
Shevorsky was on the day of said accident insured by the State Automobile Mutual 
Insurance Association of Columbus, Ohio, against. liability of suit or judgment 
for personal injuries occasioned while said Harry Shevorsky was driving the 
automobile so insured.” And further the defendant averred: “That the judgment 
referred to in the plaintiff’s petition was obtained upon default of the said Harry 
Shevorsky, of which default, the pendency of said action, and the rendition of 
said judgment, this defendant had no notice nor knowledge whatsoever. Defendant 
denies that said policy insures against or covers the judgment above mentioned.” 

A reply was filed which averred that the defendant association was duly 
notified of the pendency of the action by this plaintiff against the defendant, 
Harry Shevorsky; that said defendant association knew, or should have known, 
of the default of said Harry Shevorsky and‘of the rendition of said judgment. 
This put the case at issue. 

In the municipal court motion was made at the close of plaintiff’s case for 
a directed verdict, which, upon being overruled, was renewed as if at the end of 
defendant’s case, although the record discloses that the defendant introduced no 
testimony. A verdict was returned in favor of Mary Friedman for the sum of 
$1,045 and costs of suit. A motion for a new trial was overruled and judgment 
rendered against the State Automobile Mutual Insurance Association. Error was 
prosecuted to the Court of Appeals, in which court this judgment was affirmed, 
and error is now prosecuted in this court, seeking to reverse such judgment. 

Merrick & Walsh, of Cleveland, and B. B. Bridge, and Knepper & Wilcox, 
all of Columbus, for plaintiff in error. 

Sidney B. Fink and Elmer I. Schwartz, both of Cleveland, for defendant in 
error. 

Day; j. 


The questions presented by counsel in this case are: (1) Whether the insured 
notified the defendant company of the pendency of the action and the rendition of 
the judgment in the case of Mary Friedman against Harry Shevorsky; (2) whether 
the notice was given to, one qualified to receive it; and (3) whether the policy 
covered the automobile causing the injury. . 

As to the first and second grounds, we think there is evidence tending to support 
the claim of Mary Friedman that the defendant company received notification of 
the pendency of the action against Shevorsky, the pleadings themselves admitting 
that Shevorsky was insured by the defendant company on April 2, 1928, the day of 
the injury. The record discloses that an executive officer in charge of the com- 
pany’s office in Cleveland, the person who usually received notifications in such 
matters, actually received the papers relative to the suit, the second day after the 
filing of such suit, from the hands of one Silber, a neighbor of Shevorsky and 
a former agent of plaintiff in error. Silber’s relation to the company at such 
time would be immaterial, provided actual notice was given to an executive officer 
of the defendant company. 


An executive is one vested with power to carry out such obligations as are 
intrusted to him, and charged with administrative duties relative to executing, 
performing, and carrying into effect the purposes of his employment. There is 
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nothing in the record to contradict the testimony that such executive was the one 
who customarily received notice of accidents, to whom premiums were paid for 
the company, and who paid commissions. We think notice to such a person would 
be notice to the company. Plaintiff in error did not introduce any evidence to the 
contrary, nor even the policy of insurance to show any contrary provisions or 
conditions. The record containing evidence to support this conclusion, we think 
the Court of Appeals was right in not disturbing the verdict upon that ground. 

As to the third ground of alleged error, relative to the lack of proof as to 
the identity of the machine that caused the accident, the statement of claim filed 
in the municipal court recites as follows: 

“Further complaining, this plaintiff says that Harry Shevorsky and the auto- 
mobile which he owned on the day of said accident, to wit: a Dodge sedan, were 
then and there insured by the defendant company, State Automobile Mutual Insur- 
ance Association of Columbus, Ohio, against liability on account of any suit or 
judgment for personal injuries occasioned while said Harry Shevorsky was driving 
the automobile in question. 

“Plaintiff further says that the policy of insurance of said State Automobile 
Mutual Insurance Association of Columbus, Ohio, was in full force and effect on 
April 2, 1928, being the time plaintiff sustained said injuries.” 

In the statement of defense by plaintiff in error, in the municipal court, the 
following appears: 

“Defendant admits that Harry Shevorsky was on the day ot said accident 
insured by the State Automobile Mutual Insurance Association of Columbus, Ohio, 
against liability of suit or judgment for personal injuries occasioned while said 
Harry Shevorsky was driving the automobile so insured. 

“Defendant admits that said policy of insurance was in full force and effect on 
the second day of April, 1928, the time plaintiff received the alleged injuries.” 

The record discloses no conflicting evidence on this point, and the trial court 
was required to assume, upon motion for directed verdict, as fully proved all that 
the evidence tended to prove. We think a reasonable inference might be drawn 
from these admissions, and the admissions of Shevorsky himself, when on the 
witness stand, that the car that caused Mrs. Friedman’s injury was the one covered 
by the policy in question. 

_ On the entire record, we cannot find that any prejudicial error has intervened 

justifying a reversal of this judgment, it not appearing that there has been any 

failure to conform with the provisions of section 9510—4, General Code, under 

which the action was brought, or with the interpretation thereof by this court as 

found in Stacey v. Fidelity & Casualty Company of New York, 114 Ohio St. 633, 

51 N. E. 718. The judgment of the Court of Appeals is therefore affirmed. 
Judgment affirmed. 


Marshall, C. J., and Kinkade, Robinson, Jones, Matthias, and Allen, JJ., concur. 


UNION INDEMNITY CO. v. SMALL. 
Supreme Court of Appeals of Virginia. 
June 12, 1930. 

153 Southeastern Reporter 685. 


l. INSURANCE. 

Although automobile liability policy permitted action only for loss paid, injured 
plaintiff, after issuing execution against insolvent insured, could sue insurance 
carrier (Acts 1924, c. 339). 

Liability policy involved forbade action against company, unless 
brought by insured for loss actually sustained and paid in money in satis- 
faction of judgment. Acts 1924, c. 339, however, requires provision in 
policy that, if execution against insured is returned unsatisfied because of 
his insolvency, then action may be maintained against insurance carrier for 
amount of judgment against insured, not exceeding amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Where declaration on automobile liability policy alleged insured permitted son 
to operate automobile which injured plaintiff, testimony denying permission held 
erroneously excluded (Acts 1924, c. 339). 

Liability policy in question provided that “insured” should include per- 
son legally operating automobile with permission of insured or of adult 
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member of insured’s household. Declaration averred that driver at time 

of accident was adult member of insured’s household who was operating 

automobile with consent and permission of insured; but there was no 
specific averment that driver, as adult member of family, not only had 
right to use automobile without permission, but had right to grant per- 
mission to others, including himseli, which was view taken by trial court 

on basis of language in policy. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Error to Circuit Court of City of Portsmouth. 

Action by Carrie H. Small, as administratrix of the estate of W. A. Small, 
deceased, against the Union Indemnity Company. Judgment for plaintiff, and 
defendant brings error. 

Reversed, verdict set aside, and new trial ordered. 

Rixey & Rixey, of Norfolk, for plaintiff in error. 

S. M. Brandt, of Norfolk, for defendant in error. 

CAMPBELL, J. 

On the 5th day of October, 1926, W. A. Small recovered a judgment against 
Hugh Claud for $2,500, for personal injuries suffered by Small due to the negligent 
operation of an automobile by Hugh Claud. Executions issued upon said judg- 
ment were returned by the sergeant of the city marked “No effects,” by reason 
of the insolvency of Hugh Claud. Prior to the accident, to wit, on January 18, 
1926, Union Indemnity Company issued to M. P. Claud an automobile liability 
policy upon a Ford automobile owned by M. P. Claud and used for business and 
pleasure. The policy contained, among others, the following provisions: 

“Condition E. No action shall lie against the Company to recover for any 
loss under or by reason of this Policy unless it shall be brought by and in the 
name of the Assured for loss actually sustained and paid in money by the Assured 
in satisfaction of a judgment after actual trial of the issue or agreement between 
the parties with the written consent of the Company, nor unless such action is 
brought within two years after such judgment against the Assured has been so 
paid and satisfied. The Company does not prejudice by this condition any defense 
to such action it may be entitled to make under this policy.” 

“Condition K. The unqualified word ‘Assured’ wherever used in this Policy, 
shall be construed to include, in addition to the named Assured in this Policy, 
any person or persons while riding in or legally operating any autcmobile insured 
hereunder and any person, firm or corporation legally responsible for the operation 
thereof with the permission of the named Assured, or if the named Assured be an 
individual, with the permission of an adult member of the Assured’s household 
other than a chauffeur or domestic servant, except that the terms and conditions 
of the Policy shali not be available to a public automobile garage, automobile 
repair shop, automobile sales agency, automobile service station and the agents 
and employees thereof.” 

On the 9th day of January, 1928, W. A. Small departed this life intestate; 
a short time thereafter Carrie H. Small qualified as administratrix, and on the 
third Monday in March, 1928, brought the present action, which resulted in a 
judgment against the company for $2,500. 


[1] It is assigned as error that the court erred in overruling the motion of 
the defendant to set aside the verdict of the jury and enter judgment for the 
defendant on the ground that the policy of insurance provides (condition E) that 
no action shall lie against the company except for loss actually sustained and paid 
in money by the assured in satisfaction of a judgment, and the assured has neither 
sustained any loss or paid any part of the judgment. 

In support of this position the company cites Combs v. Hunt, 140 Va. 627, 
125 S. E. 661, 665, 37 A. L. R. 621. In that case it appears that Helen Combs 
recovered a judgment against Arthur Hunt for injuries sustained by her as the 
result of a collision between an automobile in which she was riding and Hunt's 
automobile, which he was negligently operating at the time of the accident. Upon 
the judgment against Hunt an execution was issued, and, it appearing that Hunt 
held an indemnity policy issued to him by the Georgia Casualty Company, a process 
of garnishment was served on the casualty company as garnishee, pursuant to 
the provisions of section 6509 of the Code. Upon this trial, the casualty company 
demurred to the evidence, the court sustained garnishee’s demurrer to the evi- 
dence, and entered judgment accordingly. The policy involved was plainly one 
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of indemnity against loss incurred by the assured through the actual payment of 
a judgment obtained against him, and did not cover liability insurance. It was 
undisputed that Hunt had not satisfied the judgment against him. In afhrming 
the judgment of the trial court, Crump, P., after citing numerous authorities, 
said : 

“According to this great current of authority it has been uniformly held that 
the only contracting parties are the assured and the indemnity company; that the 
injured party is in no sense privy to the contract; that the terms of the policy 
are clear and unambiguous; that the loss for which the company agrees to indemnify 
the assured is plainly stated; that payment of the judgment by the assured is a 
condition precedent to any claim on his part against the insuring company; that 
the circumstance that the company assumes the defense of the damage suit does 
not alter the terms of its liability; and that the parties having so contracted with 
each other the courts cannot change the terms of the contract between them. 
Such is the law accepted by the text-writers. 7 Cooley, Briefs on Ins. (Supp. vol.) 
p. 1392; 1 Joyce on Ins. (2d Ed.) § 27B; 2 Va. Law Review, 475.” 

\t the time the Combs Case was decided the field of construction was open, 
and in no sense was the court limited in its construction of the policy by legis- 
lative enactment. Since that time, however, the Legislature has seen fit to-legislate 
upon the subject, and by an act approved March 20, 1924 (acts 1924, c. 339, p. 
504) it is provided: 

“No policy of insurance against loss or damage resulting from accident to or 
injury suffered by an employee or other person and for which the person insured is 
hable, * * * shall be issued or delivered (to any person) in this State by any 
corporation or other insurer * * * unless there shall be contained within such 
policy a provision that the insolvency or bankruptcy of the person insured shall 
not release the insurance carrier from the payment of damages for injuries sus- 
tained or loss occasioned during the life of such policy, and stating that in case 
execution against the insured is returned unsatisfied in an action brought by the 
injured person, or his or her personal representative in case death results from 
the secident, because of such insolvency or bankruptcy, (that) then an action 
may be maintained by the injured person, or his or her personal representative, 
against such corporation under the terms of the policy for the amount of the 
judement in the said action not exceeding the amount of the policy.” 

The act of 1924 was construed in Indemnity Insurance Co. v. Davis, 150 Va 
778, 143 S. E. 328, and it was there held that a similar contention to the one 
here made by the defendant company was untenable. Our conclusion is that, 
whenever it is made to appear that a judgment has been recovered against a party 
who clearly comes within the provisions of the policy fixing the status of an as- 
sured, then the liability of the insurer is definitely fixed, unless, of course, fraud 
or collusion is shown in the procurement of the judgment. The action of the 
court in refusing to set aside the verdict in the instant case on the ground that 
the judgment against Hugh Claud remains unsatisfied is therefore approved. 

[2] It is next assigned as error that the court erred in its refusal to admit 
the following evidence offered by the defendant as set forth in bill of excep- 
tions No. 2: 

“That about noon on the day of the accident, Hugh Claud asked M. P. Cland, 
his father, the owner of the automobile, for the permission to use the automobile; 
the said M. P. Claud then and there told Hugh Claud that he could not use the 
automobile for the reason that he smelt whiskey on his breath, and that he did 
not want him driving around town on a holiday; that said conversation took 
place at home; further that Hugh Claud followed his father, M. P. Claud, to 
the latter’s office and again made request of M. P. Claud to be allowed to drive 
the automobile, and that said M. P. Claud again denied and refused him permission 
to use the automobile; that after the above two denials of permission, Hugh Claud 
took the automobile without any permission, drove it, and ran into Mr. Small, 
doing the damage for which the judgment was recovered against Hugh Claud.” 

In refusing to admit the evidence, the trial court based its conclusion on the 
ground that the evidence was irrelevant and immaterial, under the provision of 
clause K, supra; it having been shown in evidence that Hugh Claud, the operator 
of the automobile at the time of the accident, was an adult member of the familv 
of M. P. Claud, and therefore not only had the right to use the automobile without 
the permission of the assured, but had the right to grant permission to others to 
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use it, including himself. This view, we think, is a misconception of the issues 
embraced in the pleadings. ‘There is no specific averment in the declaration that 
the plaintiff bases her right of recovery on the ground that the accident occurred 
while Hugh Claud was operating the automobile under permission granted to 
himself. The basis of recovery is squarely placed upon this count of the declara- 
tion: 

“That on the 3lst day of May, 1926, one Hugh Claud, an adult member 
of the household of M. P. Claud, the named assured in the above policy of insur- 
ance, did, by and with the consent and permission of M. P. Claud, the named 
assured in the above policy and the consent and permission of one Reese Claud, 
another adult member of the household of said M. P. Claud, operate the auto- 
mobile described and mentioned in the said policy of insurance, and while so 
operating said automobile did negligently run down and injure the said W. A. 
Small by reason of which the said, W. A. Small did on the 5th day of October, 
1926, obtain a judgment against the said Hugh Claud in the Circuit Court of the 
City of Portsmouth, in the sum of Twenty-Five Hundred Dollars ($2,500.00), with 
interest thereon from the 5th day of October, 1926, until paid, and Forty Two 
and 78/100 Dollars ($42.78) costs, which said judgment is now final.” 

There is but one construction that can fairly be placed upon the language 
employed, and that is that the present right of action depends upon the permission 
granted Hugh Claud by M. P. Claud, the named assured, or by Reese Claud, an 
adult member of the family of M. P. Claud, who, under the express provisions 
of clause K, was empowered to grant permission to another to legally operate the 
insured automobile. Plaintiff saw fit to ground her right of recovery upon the 
permission granted Hugh Claud by M. P. Claud and Reese Claud. The question 
of whether or not, under the provisions of clause K, Hugh Claud could grant 
himself permission to operate the automobile of M. P. Claud, is not involved in 
this case. 

In Lloyd v. N. & W. Ry. Co., 151 Va. 415, 145 S. E. 372, 374, it is said: “It 
is a familiar rule of law that a plaintiff can only recover upon the case made by 
the pleadings.” 

Confining the plaintiff to the averments of the declaration, it was the duty 
of the plaintiff to prove, in consonance with the pleading, that Hugh Claud 
operated the automobile with the permission of M. P. Claud or Reese Claud. To 
rebut the grant of permission, if so proved, the burden shifted to the defendant. 
Thereupon the question in issue became one of fact, and should have been sub- 
mitted to the jury trying the case. 

For the error committed by the trial court in refusing to admit the evidence 
offered by the defendant, the judgment must be reversed, the verdict set aside, and 
a new trial ordered. 

Reversed. 

Holt and Epes, JJ., absent. 


SMITH v. UNITED STATES FIDELITY & GUARANTY CO. No. 6691 
Supreme Court of Appeals of West Virginia. May 31, 1930. 
153 Southeastern Reporter 584. 
INSURANCE. 


Liability policy cause requiring insured to give immediate written notice 

accident, with fullest information obtainable, may be waived by insurer. 
Syllabus by the Court. 

A clause in a liability insurance policy requiring the insured to give 
the insurer immediate written notice of the accident, with the fullest in- 
formation obtainable at the time, may be waived by the insurer or its 
authorized representative. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Error to Circuit Court, Fayette County. 

Action by C. E. Smith, administrator of the estate of Marvin Smith, deceased, 
against the United States Fidelity & Guaranty Company. Judgment for plaintiff, 
and defendant brings error. 

Affirmed. 


Hubard & Bacon, of Fayetteville, for plaintiff in error. 
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Love & Love and Osenton & Lee, all of Fayetteville, for defendant in error. 

LitZ, J. 

The defendant, United States Fidelity & Guaranty Company, is aggrieved 
by the judgment of the circuit court rendered upon a verdict for $11,285.80 against 
it in favor of the plaintiff, C. E. Smith, as administrator of the estate of Marvin 
Smith, deceased, in an action of assumpsit upon a liability insurance policy 
issued by the Fidelity & Guaranty Company to C. M. Montgomery as owner of a 
Willis-St. Clair roadster automobile, by reason of the wrongtul death of the dece- 
dent resulting from the negligent operation of said automobile by Ira Abboti 
(an insolvent) with the permission of said Montgomery. 

The tragedy occurred June 22, 1926, in Fayette county about three miles 
from the city of Montgomery where Abbott and Montgomery resided. By a 
previous action, plaintiff had recovered judgment for $10,000 against Montgomery 
and Abbott, which, on writ of error to this court, was affirmed as to Abboit, bu 
reversed as to Montgomery. It was asserted in that action, as grounds of liability 
against Montgomery, (1) that Abbott was operating the car at the time of the 
injury as servant of Montgomery, and (2) that Montgomery had permitted 
Abbott to drive the car while intoxicated. The reversal in favor of Montgomery 
was predicated on the holding that the evidence did not justify the verdict on 
either ground. After the case was remanded and execution against Abbott had 
been returned unsatisfied, the plaintiff instituted this action. 


The policy sued on insures Montgomery against loss and expense arising, or 
resulting from, claims upon him for damages, by reason of the ownership, main- 
tenance, or use of said automobile, in consequence of accidents causing (a) death 
or bodily injury to others and (b) destruction or damage to property. The policy 
also extends the same protection to any other person or persons while riding in 
or legally operating the automobile, and to any person, firm, or corporation 
legally responsible for the operation thereof, provided such use or operation 1s 
with the permission of the owner. It further povides that in case an execution 
on a judgment for damages against any one so protected is returned unsatisfied 
because of his insolvency or bankruptcy, an action may be maintained by the 
injured person or his or her personal representative against the insurance com- 
pany “under the terms of the policy” for the amount of such judgment “not 
exceeding the amount of the policy.” The policy also requires immediate written 
notice of accidents, with the fullest information obtainable at the time, to be 
sent the home office of the company or its “authorized representative. _ The 
insured is also required to give like notice of claim on account of any accident, 
and immediately to forward the company “every summons or other process as 
soon as same shall have been served on him.” 

The grounds of defense are: (1) That Abbott was using the car at the time of 
the injury without the permission of Montgomery, and (2) that the condition 
in = policy requiring immediate written notice of the accident was not complied 
with. 

The evidence is, in our opinion, ample to establish the permission of Mont- 
gomery. The second question, however, is more difficult of solution. The plain- 
tiff admits that written notice of the accident was not given, but contends that 
—— has been waived by the insurance company, through its “authorized 

presentative,” N. R. Coles, who countersigned the policy. The defendant 
denies that the agent was authorized to walve notice, and asserts that notice 
could be waived only by compliance with provisions of the policy following: 

_ “(1) No change or waiver of any of the terms, conditions or statements of 
this policy shall be valid unless set forth in an indorsement hereto and signed by 


the president, a vice-president, one of the secretaries of the company, or the 
superintendent of the automobile department. 


“(2) Notice given to or the knowledge of any agent or other person whether 
received or acquired before or after the date of the policy, shall not be held to 
waive any of its terms, conditions or statements, nor preclude the company from 
asserting any defense under said terms, conditions or statements, unless set 
forth in a duly executed indorsement attached hereto.” 


The policy was countersigned, “Coles-Henderson Ins. Agency, N. R. Coles, 


Mgr., Authorized Representative.” The contract of agency between the insur- 
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ance company and Coles-Henderson Insurance Agency, whose place of business 
was in the city of Mongomery, required the agent, acting through its manager, 
N. R. Coles, to “carefully investigate the moral hazard and responsibility of all 
applicants for the company’s bonds or policies; (to) exercise the greatest care in 
‘soliciting such risks as the agent may be empowered to solicit,’ and receive 
premiums due the company and “assist in the investigation and settlement of 
claims upon the company’s bonds or policies.” It also issued and canceled policies. 
N. R. Coles, who lived at Montgomery, was manager of the insurance agency at 
the time the policy was issued and when the injury occurred. Coles having died 
before the first suit, Montgomery, as a witness for the plaintiff, testified, over 
the objecton of defendant, that the day following, on his way to the office of 
Coles-Henderson Insurance Agency to report the accident, he met Coles in the 
city of Montgomery and advised him of the occurrence; that Coles informed him 
that he had already heard ofthe accident and that nothing further need be done 
until a claim was asserted; that he had previously reported to Coles an accident 
under the same policy, and naturally relied on his advice in the premises. Upon 
the institution of the first suit, which was the first notice of Montgomery of any 
claim, Montgomery preesnted the summons in the case to Coles’ successor, 
Sewell Champe, who notified the Charleston Agency of defendant. The defen- 
dant immediately sent an investigator, and, upon receiving his report, denied 
liability on the ground that written notice of the accident had not been received 
by it until “on or about June 1, 1927.” 

“The power of insurance agents to bind their principals is to be determined 
by the power they are held out by the companies to the public as possessing. 
* * * Tt is accordingly held that an insurance agent, furnished by his principal 
with blank applications and with policies, duly signed by the company’s officers, 
and who has been authorized to take risks, to issue policies by simply signing his 
name, to collect premiums, and to cancel policies, without consulting his prin- 
cipal, is empowered to waive conditions of forfeiture in such policies and his 
knowledge is the knowledge of the insurer, notwithstanding any excess of his 
actual authority.” 14 R. C. L. 1158. 


“Where insured has been misled into thinking that nothing further would be 
required of him, and on that account has failed to take further steps which he 
might have taken to furnish proofs of loss, the company cannot take advantage 
of such failure, induced by its authorized agent acting for it, for the purpose of 
defeating liability under the policy. In other words, any conduct upon the part 
of authorized agents which leads the insured to believe that no further proofs 
are necessary precludes the insurer from relying on the absence thereof.” Sec- 
tion 548, vol. 2, Couch, Cyc. of Insurance Law. 

Reilly v. Linden et al., 151 Minn. 1, 186 N. W. 121, involving facts almost 
identical with those in the present case, holds: “Immediate service of written 
notice of an accident, under an indemnity policy, may be waived by parol, though 
the policy contains a clause that no condition, provision, or agreement thereof 
shall be waived or altered except by written indorsement signed by certain desig- 
nated officers. The clause of an indemnity policy providing that no officer, 
agent, or other representative of the company shall have power to waive any 
condition thereof, except such as may be indorsed thereon or added thereto. has 
no reference to those stipulations which are to be performed after a loss has 
occurrd, such as giving notice of the accident.” 


It is ruled in Lee v. Casualty Co. of America, 90 Conn. 202, 96 A. 952, 954, 
that the provision of a policy of casualty insurance, requiring the insured to give 
immediate notice of a casualty and of the claims on account thereof, is intended 
to give the insurer an early opportunity to investigate the circumstances, and, 
being for the insurer’s benefit, may be waived by it. The opinion of the case 
states: “The provisions of the policy upon which the defendant relies were made 
for its own benefit, so that it might have immediate notice of any casualty 
insured against and an early opportunity to investigate the circumstances attend- 
ing it. The purpose of the notice of an accident is the same in casualty insur- 
ance as the notice of a loss by fire in fire insurance and of the death of an in- 
sured in life insurance. Being for the benefit of the insurer, it may be waived 
by it in the one case as well as the others. It is well settled that the notice of 
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loss by fire and death may be waived. The same principle is involved in the one 
case as in the others. There may be more reason why an insurer would insist 
upon the notice, and less likelihood that it would waive it in the case of a 
casualty than in the other cases. It is a stipulation upon which it may insist, 
but one which it may waive.” 

O'Connor v. Maryland Motor Car Insurance Co., 287 Ill. 204, 122 N. E. 489, 3 
A. L. R. 787, decides: “Where an automobile insured against theft had been 
stolen, an informal notice in writing to insurer’s agent was sufficient, when 
considered so by the agent, although not accompanied by sworn statement, as 
required by the policy; insured having a right to rely on the agent’s assurance 
that the proof was sufficient.” 

This court holds, in line with many other authorities, that the usual clause 
in an insurance policy prescribing certain formalities for waiver on the part of 
the insurer of covenants to be performed by the insured relates to provisions and 
conditions, the performance and fulfillment of which are essential to the validity 
of the contract and its continuance in force, and do not refer to stipulations to 
be performed after a loss has occurred; that notwithstanding such clause, the 
condition of the policy requiring notice and formal proof of loss by the insured 
may be waived by parol, by local agent empowered to issue policies, collect 
premiums, and make renewals and cancellations; and that such condition is 
waived by conduct of the insurer or its authorized agent reasonably inducing 
him, in good faith, to believe that notice or proof are not required. Lusk v. 
American Central Insurance Co., 80 W. Va. 39, 91 S. E. 1078. 


“The provision of the automobile liability insurance policy that the insured 
shall give immediate ‘written notice’ to the company may be waived, expressly, 
by agreement, or ‘impliedly, by cnoduct of the insurer.’” Section 832, Sunderlin 
on Automobile Insurance. 

“Where the general agent of defendant indemnity insurance, who was notified 
of plaintiff’s claim, made no objection, * * * and fairly led plaintiff to believe 
that the giving of written notice * * * was unnecessary, defendant is estopped 
to defend on the ground of lack of written notice.” Farmers’ Handy Wagon 
Co. v. Casualty Co. of America, 184 Ia. 773, 167 N. W. 204. The opinion 
(supplemented on rehearing [1918] 184 Iowa, 773, 169 N. W. 178), reads: “The 
contract between the parties provides that the insured shall ‘give immediate 
written notice, with full particulars, of any and all claims which:shall be made 
on account of a casualty covered thereby.’ No such notice was given, and failure 
to do so is made a defense. The appellant meets it by pleading that the require- 
ment was waived. We think this claim 1s well made. The general agent was 
notified by word of mouth. He acted upon that notice, made no objection to the 
notice, and fairly led the other, party to believe by his conduct that the giving of 
written notice as stipulated in the contract was unnecessary. The oral notice, 
being thus acted on, made the stipulated written notice an idle formality. In 
these circumstances it is so well settled that the defendant is estopped to defend 
with the lack of the written notice as that we will cite no authorities for the 
proposition that it is estopped.” 


The defendant insists that the testimony of Montgomery is improper under 
section 23, chapter 130, 1923 Code, providing that no party to any action, suit, or 
proceeding, nor any person interested in the event thereof, nor any person 
from, through, or under whom any such party or interested person derives any 
interest or title by assignment or otherwise, shall be examined as a witness to 
any personal transaction or communication between such witness and a person 
at the time of such examination, deceased, insane, or lunatic against the executor, 
administrator, heir at law, next of kin, assignee, legatee, devisee, or survivor of 
such person, or the assignee or committee of such insane person or lunatic. In 
holding that a party to a suit is competent to testify in his own behalf against 
the board of education in relation to a personal transaction between himself 
and a deceased member of such board, Judge Williams, speaking for the court 
(Board of Education v. Harvey, 70 W. Va. 480, 74 S. E. 507, 508), said, in reference 
to such testimony: “This testimony is not denied. But objection is made to it 
on the alleged ground that, Dixon being dead, Mrs. Harvey is not a competent 
witness to prove the personal transaction between them. This objection is not 
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well taken. Section 23, c. 130, Code 1906, removes the common-law disability 
upon parties to suits, and permits them to testify in their own behalf, except in 
relation to certain matters, when such matters are to be used as evidence against 
certain designated persons. But the testimony in this case does not fall within 
the exception. True Mrs. Harvey is a party to the suit, and her testimony re- 
lates to a personal transaction had with a person who was deceased at the time 
her testimony is given. But these circumstances alone do not disqualify her. 
There is still another qualification which must exist before her testimony would 
be rendered inadmissible, and that is that it must be against a person who stands 
in a certain designated relation to the deceased person with whom the personal 
transaction was had. If the testimony is not against such a person, it is clearly 
admissible under the broad enabling provision of the statute. Before Mrs. Har- 
vey’s testimony could be excluded, it would have to appear that it was evidence 
against ‘the executor, administrator, heir at law, next of kin, assignee, legatee, 
devisee or survivor’ of Steven Dixon. The board of education occupies none 
of these relations to one of its deceased members. Mrs. Harvey was therefore 
competent to testify concerning the oral agreement between herself and the 
deceased president of the board of education.” 

In view of the general duties of the agent who issued and countersigned the 
policy as “authorized representative” of the defendant, and who was, under the 
terms of the policy, empowered to receive notice of the accident, it is our con- 
clusion that the requirement of written notice has been waived by the insurer. 
There is no attempt to show that the “Home Office” did not receive prompt in- 
formation of the accident through the local agent or otherwise. 

The judgment is affirmed. 

Affirmed. 


KIVINIEMI v. HILDENBRAND et al. 
(three cases). 
Supreme Court of Wisconsin. 
June 11, 1930. 
231 Northwestern Reporter 252 
6. INSURANCE. fh 

Evidence sustained finding that insured, under blanket liability policy covering 
trucks, phoned office of insurer’s agent requesting coverage for additional truck, 
and received favorable answer. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

7. INSURANCE. ; 

One answering telephone call from business place and undertaking to respond 
as called person’s agent is presumed to have authority to so speak concerning 
general business. 

(For other cases, see Insurance, Dec. Dig. § 148.) 

8. INSURANCE. 

Nonpayment of premium held not to affect consummation or validity of oral 
contract over telephone to extend coverage of blanket automobile liability insur- 
ance. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

9. INSURANCE. 

Where insured, under blanket liability policy covering trucks, phoned office 
of insurer’s agent requesting coverage for additional truck and received favorable 
answer, contract existed. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

10. INSURANCE. 

Insurer’s oral agreement to extent blanket liability policy covering trucks 
to include another truck held for new insurance, and did not change policy in viola- 
tion of terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

11. INSURANCE. 

Liability policy provision, if subject to different interpretations, is construed 

most favorably to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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“Appeals from judgments of the County Court for Monroe County; R. A. 
Richards, County Judge. 

Separate actions by John Kiviniemi, by Sanni Kiviniemi, and by Erma Kivi- 
niemi, by W. C. Albrecht, her guardian ad litem, against Charles Hildenbrand and 
others, in which the American Mutual Liability Insurance Company of Boston was 
impleaded as defendant. From the judgments, the defendant insurance company 
appeals —[By Editorial Staff.] 

Affirmed. 

Three actions commenced January 25, 1929; judgments for plaintiffs entered 
October 21, 1929. Defendant insurance company appeals. 

The plaintiffs were all injured in a collision between an automobile in which 
they were riding with a truck owned by the defendants Hildenbrand, and driven 
for them by the defendant Pirkle. The plaintiff John owned the automobile and 
was driving it. The other plaintiffs are his wife and daughter. The collision 
occurred on November 7, 1928, about an hour after sunset of a cloudy and misty 
day. The jury might properly infer from the evidence that the truck had only 
its right headlight burning, which was so bright that plaintiff could not distinguish 
what the vehicle was; that plaintiff dimmed his lights to get the approaching 
driver to do the same, and, as he approached, slowed down to eight to ten miles 
an hour and drove to the right so that his right wheels were a foot outside the 
edge of the pavement; that the truck was traveling thirty-five to forty miles an 
hour and had no clearance lights at the sides; that the fronts of the cars passed 
without interference and the projecting platform of the truck, which plaintiff 
could not see until past the truck’s headlight, caught the plaintiff’s car and swung 
it crosswise of the road, and the truck continued for seventy-five feet and tipped 
over; that the plaintiff Sanni got out of the front seat of the car after the acci- 
dent and opened the back door for the two girls in the back seat; that some of 
her teeth were knocked loose and her lip was cut and her mouth was bleeding; 
that her daughter Erma, who had been asleep in the rear seat, was also cut and 
bleeding profusely, and her husband was also cut about the head; that Sann: 
seemed dazed and hysterical and not to know what she was doing, and, while 
in this condition and trying to get back into the car or to get something out of 
it, and shortly after the collision, was struck by a car traveling in the direction 
plaintiffs were traveling and her leg was broken by this car. The driver of this 
car passed to the right of plaintiff's car to avoid persons on the left of it. 

The defendant insurance company was impleaded on the ground that the 
defendants Hildenbrand who were truckers held a blanket policy, issued by the 
insurance company, indemnifying them against loss caused by collision, covering 
five trucks particularly described in the policy. The truck involved in the collision 
was not one of the five. This truck was purchased by the Hildenbrands in Aprii 
1928. The policy was issued the January preceding. One of the Hildenbrands 
testified that on purchasing the truck he called up by ’phone the office of the agent 
from whom he procured the policy; that a woman answered the ’phone; that he 
told her he wanted the new truck included in the policy and she replied that the 
trick would be included and inquired for the engine and license numbers of the 
truck and other identifying information which he gave. He rested on the assur- 
ance that the truck would be covered, and heard nothing to the contrary. Addi- 
tional coverage by a policy was regularly effected by the agents issuing a rider de- 
scribing the added vehicle to be attached to the policy. The Hildenbrands had 
theretofore procured blanket policies covering its trucks from the company’s said 
agent, and all such insurance had been procured by ’phone. The year before they 
had procured additional coverage of one truck by ’phone, and in that instance 
had received a rider covering the additional truck. A young woman employed 
by the agent testified that she customarily attended to insurance calls by ’phone 
at the time involved, and that she had authority to issue riders providing addi- 
tional coverage. She said that she did not receive any ‘phone message from the 
Hildenbrands but gave as her reason for so stating that she had no recollection of 
such a conversation and found no record of such a transaction as the Hilden- 
brands claimed, which she claimed she would have had if such transaction had 
taken place. No rider was produced by the Hildenbrands and they professed not 
to know whether one was received by them or not. Customarily the Milwaukee 
agent keeps a copy of a rider in his office and forwards copies to the Chicago 
and Boston offices of the company. There was no copy of a rider covering the 
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truck in the agent’s files, but no testimony whether a copy was in either of the 
company’s said offices. The Hildenbrands did not pay the premium on the policy 
until June. They supposed that the premium then paid included the additional 
premium for coverage of the new truck. They paid the amount of the bill received. 
The check given as premium on the policy was for $169.30, while the premium 
recited in the policy was $220, but the insurer was a mutual company and _ the 
insured was entitled to some credit on the premium for such dividends as were 
declared by the directors, the amount of which does not appear. The agent issu- 
ing the policy was not permitted to testify to the percentage or computation of 
this allowance, although claiming to know the basis of computation from written 
or printed information received from the company. It was no part of his duty 
to make such computation. Agents of the company investigated the accident, and 
no claim was made by the company at the time that the policy did not cover the 
truck involved. A letter received in evidence from the company to the agent, 
dated December 17, 1928, relating to insurance the following year mentioned “only 
one accident” during the term of the policy, which was the accident here involved. 
The policy contains a provision that no change in the face of the policy as printed, 
and no extension waiver or change of terms should be valid unless by indorse- 
ment on the policy signed by authorized officers of the company and countersigned 
by the agent countersigning the policy. 

The case was tried to a jury who by special verdict found the driver of the 
truck guilty of negligence that caused the injury; that the driver of the automo- 
bile was not negligent; that the defendant insurance company prior to the collision 
entered into a contract of liability insurance covering the truck involved; and 
assessed the damages of the three plaintiffs. 

Charles H. Gorman, of Milwaukee, for appellant. 

Donovan & Gleiss, of Tomah, and Grady, Farnsworth & Walker, of Portage, 
for respondent. 

Fow ter, J. 


The appellant assigns as error that the court erred in the following particu- 
lars: (1) Not holding the driver of the automobile guilty of contributory negli- 
gelce as matter of law. (2) Not holding the wife and daughter of the driver of the 
automobile so guilty as matter of law. (3) Permitting damages to be assessed 
to plaintiff Sanni for the injuries done by the second car. (4) Not holding the 
truck not covered by insurance. (5) Not permitting cross-examination of wit- 
nesses by the attorney of the company after examination by the attorney of the 
other defendants. (6) Trying the three cases together over defendants’ ob- 
jection. 

[1-3] Assignments (1) and (2) above are manifestly without merit under 
the evidence stated. So of assignment (6) under Schmidt v. Riess, 186 Wis. 574, 
203 N. W. 362. 

[4] (5) The record shows that the defendants Hildenbrand appeared on _ the 
trial by Sullivan & Sullivan and the defendant insurance company by Mr. Gor- 
man. Cross-examination of witnesses was conducted by Mr. Sullivan. On the 
latter’s ceasing, Mr. Gorman, in several instances, asked the privilege of further 
cross-examination. This was permitted by the court in every instance where the 
interests of the Hildenbrands and the company were adverse, as in connection 
with the question whether the car involved in the collision was insured. In all 
other instances it was denied. On all other questions, the interests of the com- 
pany and the other defendants were identical. They were all on the same “side 
of the case. Circuit Court Rule XXII provides that “on the trial of actions 
only one counsel on each side shall examine or cross-examine the same witness. 
It is considered that the court’s ruling was correct under this rule. 

[5] (3) We are of opinion that under the circumstances stated the defendants 
are liable for the additional injuries resulting to the plaintiff Sanni from being 
struck by the other automobile. “The innocent or culpable act of a third person 
may be the immediate cause of the injury and still an earlier wrongful act may 
have contributed so effectually to it as to be in law the efficient, or at least the 
concurrent and responsible, cause.” Sutherland, Damages, § 40. “Where the 
immediate cause of the injury is the wrongful act of a third person the injured 
party has, of course, an action against him; and this, in some of the earlier cases 
was thought to bar an action against any antecedent actor more remotely respon- 
sible; but it now seems to be settled that the liability of the more immediate party 
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does not relieve any other party whose act can properly be treated as the efficient 
and proximate or concurrent cause.” Sutherland, Damages, § 42. It does not 
here appear, or at least was not determined, whether the driver of the automobile 
that struck Sanni was negligent or acting with due care, but under the rules 
above stated negligence on his part would not affect the defendant’s responsibility. 
A typical negligence case illustrating the text is where a stage driver negligently 
precipitated his coach into a canal and a lock tender thereafter negligently opened 
the gates of a lock and a passenger in the coach was drowned thereby. Byrne 
y. Wilson, 15 Irish C. L. Rep. 332. The owner of the stage coach was held liable 
for the death of the passenger. No case is cited or found to the precise point 
that where one by negligence of another is rendered unable to protect himself, 
and while in such condition is injured by negligence of a third person, the first 
wrongdoer is responsible for all the resulting injuries. The point must be deter- 
mined upon general principles. The question resolves into whether the action 
of the driver of the second car operated as an independent intervening responsible 
cause. We find the governing principle quoted in Thompson, Negligence, § 49, 
from Schumaker v. St. Paul & D. Ry. Co., 46 Minn. 39, 48 N. W. 559, 12 L. R. A. 
257, which statement is also found in the syllabus to Kellogg v. C. & N. W. Ry. 
Co., 26 Wis. 223, 7 Am. Rep. 69, although hardly justified by anything in the 
body of the opinion, as follows: “An efficient adequate cause being found for the 
injuries received by the plaintiff, it must be considered as the true cause, unless 
another, not incident to it, but independent of it, is shown to have intervened be- 
tween it and the result.” In the same section the author quotes from the opinion 
of the United States Supreme Court in the case of Milwaukee Ry. Co. v. Kellogg, 
94 U. S. 469, 475, 24 L. Ed. 256, in part as follows: “The inquiry must, therefore, 
always be whether there was any intermediate cause disconnected from the primary 
fault, and self operating, which produced the injury.” The author in § 52 states 
a deduction of the general rule as follows: “Whoever does a wrongful act is 
answerable for all the consequences that may ensue in the ordinary and natural 
course of events, though such consequences be immediately and directly brought 
about by intervening causes if such intervening causes were set in motion by the 
original wrongdoer. * * * The inquiry should be as to whether the original wrong- 
ful act was the antecedent, efficient and dominant cause which put the other causes 
in operation.” Here the second collision followed so closely upon the first that 
the immediate effect of the first upon Sanni was still in operation when the second 
occurred. The second cause was put in operation by, was connected with, and 
incident to, the first cause; it was not disconnected with it or independent of it; 
it was the dominant cause which set the other in operation. An ambiguous situation 
is where the injuries resulting from negligence are aggravated by negligence of 
a physician in treating them. The injured person being without fault in selecting 
the physician, the combined results of his malpractice and the original injury are 


attributable to the first wrongdoer. Fisher v. Milwaukee E. R. & L. Co., 173 
Wis. 57, 180 N. W. 269. 


[6, 7] (4) It is a close question whether the truck involved in the collision 
was insured. It is a question of fact. The jury solved the question in favor of 
the plaintiffs, and their solution was approved by the trial court. They were 
justified, upon the evidence, in believing that one of the Hildenbrands called up 
the office of the company’s agent by telephone and requested the coverage and 
received answer that it would be attended to. It is held in Stein v. Jasculca, 165 
Wis. 317, 162 N. W. 182, that when one calls up a person’s place of business by 
‘phone in the usual way in connection with business with such person, and some 
one there answers and undertakes to accept the communication, this is prima facie 
evidence that the message was deliverd to some one authorized to receive it on 
behalf of that person, even though the voice of the person is not identified. In 
Gardner v. Hermann, 116 Minn. 161, 133 N. W. 558, 560, the rule is quoted with 
approval as stated in Gilliland v. Ry. Co., 85 S. C. 26, 67 S. E. 20, 27 L. R. A. 
(N. S.) 1106, 137 Am. St. Rep. 861, as follows: “One who answers a telephone 
call from the place of business of the person called for, and undertakes to respond 
as his agent, is presumed to speak for him in respect to the general business 
carried on by such person at that place.” This rule was adopted by this court 
advisedly and we adhere to it. The presumption materially supports the infer- 
ence that the woman answering the ’phone had authority to issue the customary 
rider and bind the company by her statement to attend to the coverage, notwith- 
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standing the testimony of the one who customarily attended to such calls and such 
matters to the effect that she did not recollect the transaction and found no record 
thereof which customarily would have been made. We consider that under the 
evidence the jury might properly infer both that statement was made by ’phone, 
as contended by Hildenbrand, and that the person making it had authority to 
bind the company by her statements. The terms of the contract to cover the truck 
involved being fixed by the existing policy, the oral agreement would not fail for 
indefiniteness as might be the case had the transaction been respecting an entirely 
new transaction in absence of express designation of the terms of the policy to 
be issued. The question, therefore, resolves into whether an oral contract for 
automobile collision indemnity insurance is valid. In Milwaukee Bedding Co. 
v. Graebner, 182 Wis. 171, 196 N. W. 533, it was held that oral contracts for 
fire insurance are valid. The ruling was based upon the fact that fire insurance 
is customarily negotiated by business men calling up their insurance agent and plac- 
ing their order, and that in such case both parties consider that the coverage dates 
from the time of the call, and the policy issued is dated as of the noon next pre- 
vious. It was considered that such serious disturbance of settled notions would 
result from holding that one so placing an order for insurance was unprotected 
in case fire should occur after the placing of the order and before the writing of 
the policy that the validity of the insurance so negotiated should not be considered 
as abolished except by express legislative provision, and that the general statutory 
provision, section 203.06, that no fire insurance company should issue any policy in 
terms other than conforming in all particulars to forms on file with and approved 
by the commissioner of insurance did not operate to abolish oral contracts so ne- 
gotiated. It was considered that the standard form of insurance prescribed by 
statute leaves nothing indefinite in an insurance contract so negotiated. There is no 
statute respecting automobile indemnity insurance similar to section 203.06 or 
similar to section 204.31, held to invalidate oral agreements for accident and 
health insurance. Schilbrch v. Inter-Ocean Cas. Co., 180 Wis. 120, 192 N. W. 456. 
The existing blanket policy here involved rendered the terms of the insurance 
contemplated by the parties as definite as the standard form of policy renders an 
oral contract for fire insurance. The same considerations that moved the court to 
hold valid additional fire insurance, negotiated in the same manner as was the 
additional coverage here requested, apply to validate the agreement to issue the 
additional coverage. Automobile insurance policies are commonly negotiated and 
issued as are those of fire insurance. Should one before starting on an automobile 
trip orally request an agent to renew a policy about to expire issued by the agent 
on his automobile and be assured that it would be attended to, precisely the same 
reason exists for holding insurance effected as for holding fire insurance renewals 
effected under like circumstances. Had the collision here involved occurred after 
the request for and promise of coverage were made, and before the writing of and 
mailing of a rider would customarily be consummated, there would be no hesi- 
tancy in holding the coverage of the truck effected. 

[8, 9] Does lapse of time between the ordering of the coverage and the acci- 
dent involved affect the consummation of the coverage? An oral ordering and 
promise of renewal of a fire insurance policy without delivery or writing of a re- 
newed policy was held to constitute an oral contract of insurance, notwithstanding 
a lapse of four and a half months between the order and the destruction of the 
property by fire. Zell v. Farmers’ Ins. Co., 75 Wis. 521, 44 N. W. 828. In the Zell 
Case, inquiry was once made in the meantime by the insured of the agent and as- 
surance given by the agent that the insurance was in force, but this did not 
really affect the question of validity. If the contract was made at all it became 
effective immediately upon the making of the request and the promise. Mere lapse 
of time would not operate to invalidate what was so made valid. The premium 
was actually paid in the case cited, and here it apparently was not, although the 
insured professes belief that it was. But the fact of nonpayment goes to the 
point whether the transaction occurred as claimed by the owners of the truck 
rather than to whether the coverage was effected if it did occur. Nonpayment 
of the premium does not affect the consummation or validity of the oral contract. 
Campbell v. American Fire Ins. Co., 73 Wis. 100, 40 N. W. 661; Davis Lumber 
Co. v. Scottish Union & National Ins. Co., 94 Wis. 474, 69 N. W. 156. We con- 
clude that the finding of the jury that a contract of liability insurance covering the 
truck involved in the collision must be upheld. 
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[10, 11] The company claims that the provision of the policy given in the 
statement of facts relating to changes in the face of the policy as written or 
printed, and, in its terms, precludes the plaintiff from showing the oral agreement 
for coverage. We consider that the oral agreement was for additional new in- 
surance and should not be construed as a change in the face or terms of the 
policy itself. The provision was prepared by the company and, if subject to dif- 
ferent interpretations, should be given construction most favorable to the insured. 
The additional coverage makes no change “in the face of the policy as printed,” 
and does not relate to any “extension or waiver.” Nor does it change the terms 
of the policy. The manner of effecting the additional insurance orally agreed upon 
was left to the company to effect in the regular manner, which it failed to do just 
as the companies failed to issue policies for renewed insurance in the cases above 
cited. 

This disposes of all questions raised by the assignment of errors. 

The judgments are affirmed. 


HILKER v. WESTERN AUTOMOBILE INS. Co. OF FT. SCOTT, KAN. 


Supreme Court of Wisconsin. June 11, 1930. 
231 Northwestern Reporter 257 
1. INSURANCE. 


Absent agreement preventing insured from adjusting claim or requesting ad- 
justment by automobile liability insurer, insurer would be liable for bad faith 
in defending action and adjusting claims against insured. 

(For other cases, see Insurance, Dec. Dig. § 514, 514%.) 

2. INSURANCE. 

Under automobile liability policy giving insurer absolute control of adjusting 
claims and litigation, insurer became insured’s agent therefor. 

The policy limited insurer’s liability for injury to one person to $5,000, 
and gave insurer full and complete control of the handling and adjust- 
ment of all claims for liability made against insured, and provided that 
insured should not interfere in any negotiations for settlement or any 
legal procedure. 


(For other cases, see Insurance, Dec. Dig. § 514, 514%.) 
3. INSURANCE. 


Liability insurer's adverse interest does not preclude it from acting as agent 
for insured in negotiating settlement of claim against insured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
5. INSURANCE. 

Insurer caring for claims against assured is liable for negligent breach of 
legal duty imposed by contract or law. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
6. INSURANCE. 
_ Automobile liability insurer’s conduct in adjusting claim under policy giving 
it absolute control must be closely scrutinized to ascertain whether insurer 
acted in bad faith toward insured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
7. INSURANCE. 
Evidence sustained finding liability insurer acted in bad faith toward insured 
in failing to settle claim for less than coverage of policy. 

The insurer knew that the injured girl was taken to hospital by man 
who was at scene of accident, but made no effort to see or interview him 
except to make perfunctory inquiries at hospital, and did not find or in- 
terview two sisters of injured girl and two other playmates who were 
with her at time of accident, all of whom testified at trial of personal 
injury action against insured and whose testimony clearly presented 
jury question of insured’s negligence, if it did not establish negligence 
as matter of law. Insurer did nothing to protect insured except to offer 
payment of $500 and subsequently at trial it offered $1,500. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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8. INSURANCE. 

Automobile liability insurer, in defending suit and adjusting claims against 
insured, must exercise care and diligence of ordinarily prudent man. 

(For other cases, see Insurance, Dec. Dig. § 514.) 
9. INSURANCE. 


Action by insured to recover from insurer excess of judgments for injury 
claim over coverage of policy, commenced two years after payment of judgments 
held timely (St. 1929, § 201.19 (a). 

St. 1929, § 201.19 (a), provides that time within which such an action 

shall be brought shall not be less than that prescribed by statutes of limi- 

tations of state, or specifically authorized by law. The policy provided 

that no action should lie against the insurer on any claim or for any loss, 
unless action was brought within one year after payment of such claim 

or loss. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Appeal from a Judgment of the Circuit Court for Racine County; S. E. 
Smalley, Judge. Affirmed. 

Action by Fred C. Hilker against the Western Automobile Insurance Com- 
pany of Ft. Scott, Kan., begun November 30, 1928, to recover the excess over 
the coverage of an automobile indemnity policy which was paid by plaintiff to 
satisfy a judgment for damages for injurics caused when his automobile struck 
a child. From a judgment for plaintiff entered August 15, 1929, the defendant 
appealed. 

The defendant company issued a policy of automobile indemnity insurance 
to the plaintiff, which limited its liability for injury to one person to $5,000. The 
policy gave the defendant insurance company full and complete control of th« 
handling and adjustment of all claims for liability made against the insured, and 
provided that the insured “shall not interfere in any negotiations for settlement 
or any legal procedure.” ; ; 

The defendant company took full control of the defense of the two actions 
brought against the plaintiff. These actions resulted in judgments against the 
plaintiff which totaled $10,500. Stoffle v. Hilker, 189 Wis. 414, 419, 207 N. W. 
685. 

The plaintiff paid these judgments, and then brought this action to re- 
cover the $5,500 which he was compelled to pay in excess of the coverage ol 
the policy, alleging that the defendant company acted in bad faith in con- 
ducting the defense of these actions, and in withholding from him information 
as to the actions, and in failing to settle these actions, alleging that they could 
have been adjusted for a sum less than $5,000. 

The jury found that the defendant company could have settled the two 
actions brought against the plaintiff before they were begun as well as during 
the trial, for less than $5,000, and that the defendant company acted “in bad 
faith toward the plaintiff” in failing to make such settlements, in its manner of 
handling these claims against the plaintiff, and in dealing with him. 

Judgment for the plaintiff was entered on the verdict for the sum of $5,500. 

Hoyt, Bender, Trump, McIntyre & Hoyt, of Milwaukee (Eugene L. MclIn- 
tyre, of Milwaukee, of counsel), for appellant. 

Simmons, Walker, Wratten & Sporer, of Racine, for respondent. 

STEPHENS, J. : 

1. The case presents a question of vital importance to both insurer and in- 
sured, which has been considered by this court in but a single case, decided in 
1916. Wisconsin Zinc Co. v. Fidelity & D. Co., 162 Wis. 39, 155 N. W. 1081, Ann. 
Cas. 1918C, 399. Since that case was decided, a great body of automobile law 
has been developed. The court at that time did not see, and could not then for- 
see, the problems that would arise under the provisions of these policies which 
give the insurer the complete and absolute control of all claims arising out of 
automobile accidents. 


In view of the fact that these contracts of insurance are prepared by the 
company and are not prescribed by law, the tendency of the decisions has been 
to extend, rather than to circumscribe, the field of liability on the part of the 
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company and to hold that the rights of the insured “go deeper than the mere 
surface of the contract written for him by the defendant. Its stipulation im- 
posed obligations based upon those principles of fair dealing which enter into 
every contract.” Brassil v. Maryland Casualty Co., 210 N. Y. 235, 104 N. E. 
622, 624, L. R. A. 1915A, 629, 632. 

2. The parties knew when they made this contract that a large percentage 
of these cases are settled without litigation, and that such adjustments were one 
of the methods of protecting the interests of the insured which were commonly 
used to discharge the duty imposed upon these companies by their policies. 
That this was in the minds of the parties when they made this contract is 
shown by the fact that the policy takes from the insured all right to adjust any 
claim, and requires him to aid the company in effecting a settlement. 

[1] “The adjustment of controversy is always favored by the law. But here 
the claim is that this field of operation is left as a no man’s land. The insured 
is prevented from entering upon it, and the insurer cannot be asked to do so, 
or be held accountable for his conduct if he does so enter. The creation of such 
a situation is not to be implied. It could arise only from the explicit and unmis- 
takable agreement of the parties.” Douglas v. United States Fidelity & G. Co. 
81 N. H. 371, 127 A. 708, 713, 37 A. L. R. 1477, 1384. In the absence of such an 
greement, the company must be held liable for any want of good faith in defend- 
ing the action or in attempting to adjust the claims made against the plaintiff. 

[2] 3. The appellant raises no question as to the instructions of the court. 
The chief question presented is whether the answers of the jury are sustained 
by the evidence. In determining this question, we must consider the relationship 
that existed between these parties. For a consideration fixed by it, the defend- 
ant company contracted to indemnify the plaintiff against the very claims that 
were the basis of the judgments totaling $10,500. As a condition of affording 
plaintiff that protection, the company assumed absolute control of the adjustment 
of all claims and of all litigation arising out of such claims. 


Under such a contract there is no escape from the conclusion that the in- 
surance company became the agent of the insured for the purpose of handling 
such claims and of conducting such litigation. The determination in Wisconsin 
Zinc Co. v. Fidelity & D. Co., 162 Wis. 39, 52, 155 N. W. 1081, Ann. Cas. 1918C, 
399, that the insurance carrier “could not be the agent of the insured under 
such a policy of insurance” must be overruled. 


[3] This determination that the company was not the agent of the insured 
was “put upon the ground that, if there were such a relation the insurer would 
be bound to consider the interests of the insured, when in conflict with its own. 
It is then said that, when there is such conflict, the insurer may consult its own 
interests solely. Therefore, it is concluded, there can be no agency. This reason- 
ing seems to imply that one party cannot be the agent of the other party. But 
the law is plainly otherwise. The parties may make that sort of an agreement 
if they see fit. The result of such a compact is not to leave the promisor free 
to act as though he had made no promise. On the contrary, his conduct will be 
subject to closer scrutiny than that of the ordinary agent, because of his ad- 
verse interest. * * * Where one acts as agent under such circumstances, 
he is bound to give the rights of his principal at least as great consideration as 
he does his own. * * * The insurer cannot betray the trust it has under- 
taken nor be relieved from the usual rule that in such a case an agent must serve 
as he has promised to serve. The fact that there will be, or may be, conflicting 
interests is evidence to be considered upon the question of intent to create an 
agency; but it is of little weight in view of the explicit terms of the present con- 
tract. The whole control of negotiations is taken from the insured and given to 
the insurer.” Douglas v. United States Fidelity & G. Co., 81 N. H. 371, 127 A. 
708, 711, 37 A. L. R. 1477, 1482. See, also, Stowers Furniture Co. v. American 
Indemnity Co. (Tex. Com. App.) 15 S.W.(2d) 544, 547, 548. 


[4] The rule is fundamental that a person may not act as the agent of an- 
other where his interests are adverse to those of his principal, without the full 
knowledge and consent of his principal. 1. Mechem, Agency, § 177. Holding the 
insurance company to be the agent of the plaintiff does not violate this funda- 
mental rule, because the plaintiff, when he accepted the policy, knew of the 
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adverse interest of the defendant, and consented that it might act in that capa- 
city, despite its adverse interest. 

The defendant company, acting as agent of the plaintiff, contracted to take 
“complete and exclusive control of the suit against the assured, and the assured 
was absolutely prohibited from making any settlement, except at his own ex- 
pense, or to interfere in any negotiations for settlement or legal proceeding with- 
out the consent of the company; the company reserved the right to settle any 
such claim or suit brought against the assured. Certainly, where an insurance 
company makes such a contract; it, by the very terms of the contract, assumed 
the responsibility to act as the exclusive and absolute agent of the assured in all 
matters pertaining to the questions in litigation, and, as such agent, it ought 
to be held to that degree of care and diligence which an ordinarily prudent 
person would exercise in the management of his own business; and if an ordin- 
arily prudent person, in the exercise of ordinary care, as viewed from the stand- 
point of the assured, would have settled the case, and failed or refused to do 
so, then the agent, which in this case is the indemnity company, should respond 
in damages.” Stowers Furniture Co. v. American Indemnity Co. (Tex. Com. 
App.) 15 S. W.(2d) 544, 547. 

[5] In Wisconsin Zine Co. v. Fidelity & D. Co., 162 Wis. 39, 51, 155 N. W. 
1081, Ann. Cas. 1918C, 399, this court held that, under the facts stated in the com- 
plaint in that action, the insurance company was not liable to respond in dam- 
ages for its failure to settle the action because the policy did not expressly im- 
pose on the company the duty of adjusting claims. In arriving at this conclu- 
sion, the court was doubtiess influenced by its erroneous conclusion that the 
insurance company could not be charged with the duties and obligations of an 
agent. But the court did recognize the universally accepted rule that an insur- 
ance company, in caring for claims made against the assured, is liable for its 
negligent breach of any legal duty imposed upon it by its contract of insurance 
or by the law. The court held that “the power of settlement given the insurer 
cannot be used for the purpose of fraud or oppression. * * * The power con- 
ferred must not be exercised in bad faith.” Wisconsin Zinc Co. v. Fidelity & 
D. Co., 162 Wis. 39, 53, 155 N. W. 1081, 1087, Ann. Cas. 1918C, 399. 

[6] The interests of the insurance company being to so large an extent ad- 
verse to those of the plaintiff, its conduct while acting as agent of the plaintiff 
with reference to these claims must be subjected to close scrutiny in order to 
determine whether it acted in bad faith toward the plaintiff. 

[7] 4. In determining whether the evidence sustains the findings of the 
jury that the defendant acted in bad faith, we must examine the course of con- 
duct pursued by the defendant throughout the entire period that the matter was 
in the defendant’s hands. The manner in which the defendant investigated the 


case and prepared it for trial has an important bearing on this question of good 
or bad faith. 


The insurance company knew that the little girl who was injured was taken 
to the hospital by a man who was at the scene of the accident, yet it made no 
effort to see or interview him except to make a perfunctory inquiry at the hos- 
pital. The father of the girl had no difficulty in ascertaining the man’s name 
by inquiry at the hospital. The testimony of this eye witness contained most 
convincing proof of the negligence of the driver of plaintiff’s car. 


Further than that, the company did not find or interview the two sisters of 
the injured girl and two other playmates who were with her at the time of the 
accident, all of whom testified at the trial of the personal injury action against 
the plaintiff. It was the testimony of these eyewitnesses, who had not been seen 
or interviewed by the insurance company, that led this court to say, after re- 
viewing the evidence in that case, that it “clearly presented a jury question, if 
it did not establish defendant’s negligence as a matter of law.” Stoffle v. Hilker, 
189 Wis. 414, 418, 207 N. W. 685, 686. 

Before these witnessese testified, the defendant might have been justified 
in believing that the case was one in which a jury could not find actionable 
negligence, but that situation was changed when these witnesses testified. The 
record presents convincing proof that those who represented the defendant com- 
pany in the trial of the personal injury actions recognized that this proof tended 
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to establish liability. It was a case where a very substantial verdict might be 
expected if the plaintiff was found guilty of negligencee. The injury had destroyed 
a portion of the skull bone that covered motor and sensory divisions of the child’s 
brain, which were left unprotected by soft tissue, so that a blow over the area 
might cause paralysis or even death. 

With this evidence in the case, the jury were warranted in finding that a 
good-faith effort to protect the interests of the plaintiff required the company 
to do something more than to suggest an adjustment by the payment of such 
sums as $500, or even $1,500. 

The record shows that those representing the little girl and her father were 
ready to settle the cases for a sum within the coverage of the policy, before 
these actions were begun. The adjuster for the company exhibited an indif- 
ferent and hostile attitude, refusing to meet and discuss settlement in the offices 
of the attorneys representing the girl and her father. Matters stood in this 
position until the trial, when all witnesses agree that the attorney for the in- 
surance company offered $1,500 to adjust the cases. There is a conflict in the 
proof, but the jury evidently found that, in response to that offer, an attorney 
representing the plaintiffs replied that the offer was too small, but that, if it 
were raised to $2,500 or $3,000, he would submit it, and probably or possibly his 
clients would accept it. 

The record contains no evidence of any further effort on the part of those 
representing the insurance company to settle these claims. Those representing 
the company must have known that the testimony of these eyewitnesses of the 
accident tended to establish actionable negligence on the part of the driver of 
plaintiff’s car. They must have known that the injury was one for which a ver- 
dict might be rendered for a sum much in excess of the coverage of the policy. 
They knew that they had absolute control of the litigation and of its adjustment. 
They also knew that plaintiff would be liable for all sums in excess of $5,000 
which might be recovered in these actions. Under such circumstances the fail- 
ure to make some more effective effort to adjust the cases does present evidence 
which sustains the finding that the defendant acted in bad faith toward the 
plaintiff in handling these claims and conducting this litigation. 

The finding of bad faith by the jury is also sustained by the proof that the 
defendant company did not find and interview known eyewitnesses of the acci- 
dent, so as to be in a position to ascertain whether the case presented a jury 
issue, so that, if it did, it might make some effective effort to adjust these claims 
without subjecting the plaintiff to liability to a judgment which should be greatly 
in excess of the amount for which his policy gave him protection. 


[8] Each case presenting the issue of the liability of an insurance carrier 
under such circumstances as here presented must be determined upon its own 
peculiar state of facts. If the only proof had been that supplied by plaintiff and 
the occupants of his car, a different question might have been presented. But the 
good-faith performance of the obligation, which the insurance company assumed 
when it took to itself the complete and exclusive control of all matters that 
determine the liability of the insured, requires that it be held to that degree 
ot care and diligence which a man of ordinary care and prudence would exercise 
’ the management of his own business, were he investigating and adjusting such 
claims. 

“Without attempting to further characterize the defendant’s position, it is 
enough to say that it would be a reproach to the law if there were no remedy 
for so obvious a wrong as was inflicted upon this plaintiff.” Brassil v. Mary- 
land Casualty Co., 210 N. Y. 235, 104 N. E. 622, 624, L. R. A. 1915A, 629, 632. 
“The true rule is that each party to such a contract is bound to accord fair and 
reasonable treatment to the rights of the other. In case of serious injury they 
each have an interest in the disposal of the claim; and, so far as each is made 
an actor in that regard by the terms of the contract, he is bound to use due care 
to protect the other’s rights. As to his own rights he may, of course, do as he 
sees fit.” Douglas v. United States Fidelity & G. Co., 81 N. H. 371, 127 A. 708, 
712, 37 A. L. R. 1477, 1483. 

[9] 5. The policy provided that no action shall lie against the insurance com- 
pany upon any claim or for any loss unless action is brought within one year 
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after the payment of such claim or loss. This action was not begun until more 
than two years after the plaintiff paid these judgments. If this provision ap- 
plies to such claims as that which is the basis of plaintiff’s action here, it is not 
effective to bar this cause of action. Subdivision (a) of section 201.19 of the 
statutes provides that the time within which such action shall be brought shall 
not be “less than that prescribed by the statutes of limitations of this state, or 
specifically authorized by law.” 

[10] 6. The defendant objects to the form of the verdict on the ground that 
it does not find the ultimate issuable facts, and that the finding that the defend- 
ant acted “in bad faith toward the plaintiff’ ’is a mere conclusion of law. The 
verdict was submitted to defendant’s counsel during the trial. No objection 
was made to the form of these questions. The only objection made by the 
defendant to these questions was one based upon the ground that “there is no 
evidence to sustain an affirmative answer thereto.” If these questions are open 
to the objection now urged, that objection was waived by failing to interpose 
it before the case was submitted to the jury. 

Judgment affirmed. 
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CASUALTY 


ST. LOUIS ARCHITECTURAL IRON CO. v. NEW AMSTERDAM 
CASUALTY CO. No. 8710. 
Circuit Court of Appeals, Eighth Circuit. April 28, 1930. 
40 Federal Reporter (2d) 344. 
1. INSURANCE. 


Under indemnity policy, compliance with provision requiring immediate written 
notice of accident Aeld condition precedent without provision for forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 
2. INSURANCE. i 

Indemnity insurer, to escape liability for insured’s failure to comply with pro- 
vision requiring notice of accident, need not show prejudice to its rights. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
3. INSURANCE. 


Charge that notice of accident to indemnity insurer not given till September 
Sth after accident May 3d was not “immediate” notice required by policy held 
proper. ’ F ane 

The court charged that “immediate” notice meant within a reasonable 

time, in view of all the circumstances, and there were no circumstances 

shown excusing the delay. 

(For other cases, see Insurance, Dec. Dig. § 593[3].) 
4. INSURANCE. ; 

Indemnity insurer assuming defense did not waive insured’s failure to give 
notice, in view of repeated reservation of rights. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by St. Louis Architectural Iron Company against the New Amsterdam 
Casualty Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John P. Leahy, of St. Louis, Mo. (James J. O’Donohoe, of St. Louis, Mo., on 
the brief), for appellant. 

Raymond J. Lahey, of St. Louis, Mo. (James C. Jones, Lon O. Hocker, 
Frank H. Sullivan, William O. Reeder, and James C. Jones, Jr., all of St. Louis, 
Mo., on the brief), for appellee. 


Before Booth and Gardner, Circuit Judges, and Sanborn, District Judge. 
Boor, Circuit Judge. 


This is an appeal from a judgment after verdict in favor of appellee, de- 
fendant below. The action was brought on a policy of, indemnity insurance issued 
by appellee to appellant in the sum of $10,000, covering “loss from the liability 
imposed by law upon the assured for damages on account of bodily injuries acci- 
dentally suffered or alleged to have been suffered while this Policy is in force, 
including death resulting at any time therefrom, by any employe or employees of 
the Assured, except such as are excluded by Condition ‘A’ hereof, while at the 
Places described in the Schedule, in and during the prosecution of the work 
described in said Schedule, including drivers of teams and their helpers wherever 
employed in the service of the Assured, subject to the following conditions.” The 
a which the policy was in force was from October 11, 1922, to October 

May 3, 1923, George Timmerman, while in the employ of appellant, sustained 
personal injuries. He brought suit against appellant in the state court and re- 
covered a verdict and judgment for $15,000, which with interest and costs amounted 
to $18,126. This sum was paid by appellant. The appellee refusing to make pay- 
ment under the indemnity policy, the present action was brought. 

The defense set up by appellee in its answer was that it was not liable under 
the policy by reason of nonfulfillment by appellant of condition B contained in 
the policy, and which read as follows: 


_ “Condition B. Upon the occurrence of an accident the Assured shall give 
immediate written notice thereof with the fullest information obtainable at the 
time, to the Executive Office of the Company in New York City or Baltimore, Md., 
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or to its duly authorized agent. If a claim is made on account of such accident 
the Assured shall give like notice thereof with full particulars. The Assured 
shall at all times render to the Company all co-operation and assistance in his 
power,” 

The appellee also alleged in its answer that, in the action brought by Timmer- 
man against appellant, the appellee had assumed the defense at the request of ap- 
pellant, but with the written agreement with appellant that by so doing appellee 
should not be considered to have waived its right to assert in any action brought 
against it on the indemnity policy that there was no liability on the part of ap- 
pellee thereunder, because of the failure of appellant to give immediate written 
notice to appellee of the accident and injuries. 

Appellant in its reply alleged that appellee by taking full charge of the de- 
fense of the action brought in the state court by Timmerman, and by preventing 
appellant from interfering with any negotiations for settlement of the Timmerman 
case, and by preventing appellant from having its own counsel take part in the 
trial of said case, had waived its right, if such right existed, to insist on the de- 
fense of nonfulfillment of condition B; and also waived any rights its might have 
under the nonwaiver agreement. 

On the trial, the main issue of fact was as to the time within which the notice 
of the accident was sent to appellee. There was evidence tending to show that the 
notice was mailed to appellee by Zeis, foreman of appellant, under whom Timmer- 
man worked, within ten days, or two weeks after the date of the accident. There 
was also evidence tending to show that no notice of the accident was received by 
appellee until September 5, 1923—some four months after the accident—when the 
report made by Zeis was received through the mail. No proof was offered as to 
the allegations of the reply, other than that appellee took and retained charge of 
the defense of the Timmerman action until after entry of judgment therein. 

On this state of the evidence the court instructed the jury as follows: 

“Now, the policy contained certain provisions, and wg are not concerned with 
more than one of them, as I see it, and that one provision is the gist and crux 
of this case, and so I will read it to you. The policy contained this provision: 
‘Upon the occurrence of an accident, the assured shall give immediate written no- 
tice thereof, with the fullest information obtainable at the time to the executive 
office of the Company in New York City or Baltimore, Maryland, or to its duly 
authorized agent.’ It was the duty, thus you see, of this plaintiff to give notice 
of this accident. * * * 

“The question, and the sole question here, seems to be the time in which the 
notice was sent. It was incumbent, I think I said, upon the plaintiff to observe 
this condition of the policy, and you have to decide in this case whether it did 
or whether it did not comply with this provision in the policy, and I direct your 
attention to that and state to you that it is the question concerning which your de- 
liberations will no doubt surround, and it is the question that you will have to 
decide in this case, as to whether or not the plaintiff has complied with this pro- 
vision of the policy, and with reference to that, the Court will instruct you in 
the language of some instructions which the counsel have submitted to the Court. 

“The Court charges you that the words ‘immediate written notice,’ as used in 
the policy in evidence, mean notice given within a reasonable time, having in view 
all the circumstances of the case. * * * 

“* * * Tf the jury believe and find from the evidence that the plaintiff did not 
give written notice to the defendant of the accident and injuries sustained by the 
said George Timmerman until on or about the fifth day of September, 1923, then 
the Court instructs you that plaintiff is not entitled to recover, and your verdict 
must be for the defendant.” 

The jury returned a verdict for the defendant, appellee here. 

The main points raised by the assignments of error and relied upon in this 
court relate to the charges of the court above quoted, and to the refusal to give 
the following requested charge, viz.: 

“The Court, at the request of plaintiff, charges you that in arriving at your 
verdict you should not take into consideration whether or not plaintiff gave de- 
fendant notice of injuries to George Timmerman, but you should disregard the 
same.” ; cealail 

[1] One contention of appellant is that the liability of the appellee under the 
indemnity insurance policy -was not affected by the failure to give immediate 
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written notice of the accident in accordance with condition B, because there was 
no provision of forfeiture in the policy for failure to give the notice. We are of 
opinion, however, that such a forfeiture provision is not necessary where, as in 
the case at bar, the language of the contract between the parties plainly makes 
the giving of the notice of the accident a condition precedent to liability on the 
part of the insurance company. 

The case of National Paper Box Co. v. Insurance Co., 170 Mo. App. 361, 
156 S. W. 740, involved facts similar in substance to the case at bar. The pro- 
vision for notice was held to be a condition precedent to liability under the policy. 

In U. S. Fid. & Guar. Co. v. Carmichael Co., 195 Mo. App. 93, 190 S. W. 
648, which involved an action for unpaid premiums on two policies of indemnity 
insurance, defendant had refused to pay the premiums for the alleged reason 
that the company had refused to defend a certain suit covered by the policy, and 
set up a counterclaim for the amount paid on account of the suit. Plaintiff 
claimed that the provision in regard to notice (similar to that in the case at bar) 
was not complied with, and that therefore defendant had lost its right to be in- 
demnified. Defendant contended that it had not lost such right, as there was no 
provision in the policy for forfeiture. The court said (page 97 of 195 Mo. App., 
190 S. W. 648, 649) : 

“The second point, that the absence from the policy of a stipulation for a for- 
feiture, if immediate notice is not given, prevents plaintiff from interposing a de- 
fense predicated on the failure to give such notice in time, must be ruled against 
defendant. In Box Company v. Insurance Co., 170 Mo. App. 361, 156 S. W. 740, 
we applied the rule, which we found supported by the great weight of authority, 
that a provision for notice in an employer’s liability policy is of the essence of 
the contract, and that a breach of such provision by the assured will prevent a 
recovery under the policy, not on the ground of forfeiture, but on the ground of 
nonperformance of a condition precedent.” 

In Metropolitan Cas. Ins. Co. v. Johnston (C. C. A.) 247 F. 65, involving an 
accident insurance policy which contained a provision for notice reading as follows: 
“Written notice must be given the company * * * of any accident or injury for 
which a claim is to be made, * * *. within twenty-one days from the date of the 
accident or injury, unless the giving of such notice within such time shall not be 
reasonably possible, in which event such notice must be so given as soon as reason- 
ably possible,” the court said (page 67 of 247 F.): 

“In inserting this provision in the policy of insurance, it is evident the insurer 
considered it a substantial feature of the contract and intended that its liability 
for indemnities should be conditioned upon compliance with it. The law views 
such provisions as reasonable means to be employed by insurance companies in 
protecting themselves against fraudulent claims, and requires that they be complied 
with in the manner and within the time agreed upon as a condition precedent to 
an action on the policy.” 

In Underwood Veneer Co. v. London Guar. & Acc. Co., 100 Wis. 378, 75 N. W. 
996, pages 997, 998, involving a policy of indemnity insurance containing a pro- 
vision for notice similar to the one in the case at bar, the court said: 

“After careful consideration, we are constrained to hold that the conditions 
indorsed upon the policy, and quoted above, were conditions precedent. The policy 
expressly states that it was ‘subject to the agreements and conditions indorsed’ 
thereon. Such conditions expressly required the plaintiff, ‘upon the occurrence 
of an accident,’ to ‘give immediate notice in writing of. such accident,’ etc. The 
reason for requiring such notice is obvious. * * * True,,there is no forfeiture 
clause in the contract. Nevertheless the plaintiff, in order to maintain this action, 
was bound to perform such condition precedent.” 


In Oakland Motor Car Co. v. American Fid. Co., 190 Mich. 74, 155 N. W. 
729, page 733, involving a policy of indemnity insurance which contained a pro- 
vision as to notice similar to the one in the case at bar, the court said: 

“Contracts of insurance against the consequences of the insured’s negligence 
are, as a rule, limited, and but partial. Conditions for notice of the event in- 
sured against similar to those under consideration are common in policies for 
most kinds of insurance. They are nothing new or misleading. Such stipulations, 
when contained in the policy, are recognized as valid, and must be complied with 
before recovery can be had, if within the power of the insured. Plaintiff’s right 
to indemnify flows from this policy, constituting the written agreement between 
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the parties which they voluntarily entered into and of which these conditions form 
a part. Failure by plaintiff to observe the condition precedent of this executory 
contract was failure to perform the contract on its part.” 

In Commercial Cas. Ins. Co. v. Fruin-Colnon Contracting Co., 32 F.(2d) 425 
(C. C. A. 8), involving a policy of indemnity insurance which contained a pro- 
vision for notice similar to the one in the case at bar, the casualty company as- 
serted that failure to give the specified notice constituted a breach of a condition 
precedent to liability under the policy. This was not disputed by the contracting 
company, and the court in its opinion proceeded on that assumption. But the 
contentions of the contracting company were (1) that it did not itself know of 
the accident at the time it occurred, and (2) that the casualty company had waived 
its right to insist upon the defense of failure by the Fruin-Colnon Contracting 
Company to give the required notice. See, to the same effect, Travelers’ Ins. Co. 
v. Nax (C. C. A.) 142 F. 653, 657, 658; Callen v. Mass. Protec. Ass’n, 24 F.(2d) 
694 (C. C. A. 8); London Guar. & Acc. Co. v. Siwy, 35 Ind. App. 340, 66 N. E. 
481; Peeler v. U. S. Cas. Co., 197 N. C. 286, 148 S. E. 261. 

[2] Another contention of appellant is that failure to give the specitied notice 
does not affect the liability of the casualty company unless such failure has pre- 
judiced the rights of the casualty company. We think that, where by the contract 
between the parties the giving of the specified notice is a condition precedent to , 
liability, a showing by the casualty company of prejudice to its rights is not 
necessary to its defense. 

In Whalen v. Western Assur. Co. (C. C. A.) 185 F. 490, page 492, involving 
an insurance policy on a vessel, which provided for prompt notice in case of 
disaster, the court said: 

“The clause above quoted requires prompt notice of any disaster to be given 
to the assurers, presumably that they may have an opportunity promptly to in- 
vestigate or to render assistance. It is plainly expressed in unambiguous language, 
is part of the contract which both sides expressly agreed to, and may not be 
construed so as to eliminate it upon any speculation as to whether the assurers 
ene have been able to accomplish anything if prompt notice had been given to 
them.” 

In Sherwood Ice Co. v. U. S. Cas. Co., 40 R. I. 268, page 280, 100 A. 572, 
576, involving a policy of liability insurance, the same contention was made. The 
court after reviewing numerous authorities said: 

“We * * * are of the opinion, therefore, that the claim of the plaintiff that 
its breach of the condition to give immediate notice of the accident will not bar 
its right to recover under the policy, it not appearing that the defendant was pre- 
judiced by the delay, is not well founded.” 

In Phoenix Cotton Oil Co. v. Royal Ind. Co., 140 Tenn. 438, 205 S. W. 128, 
page 130, involving a policy of indemnity insurance, the court said: 

“Nor is complainant relieved of the legal effect of the failure to give notice 
by the allegations of the bill to the effect that the Royal Indemnity Company was 
not injured by the delay. At most, it is a matter about which opinions may differ, 
as to whether any injury was really caused by the delay under the facts stated; 
but the inquiry is irrelevant; for if the giving of notice was a condition precedent 
to the right of recovery, the failure to give it prevented any liability from at- 
taching.” 

In Jefferson Realty Co. v. Employers’ Liability Assur. Corp., 149 Ky. 741, 149 
S. W. 1011, 1014, involving a policy of liability insurance, the court said: 

“But in our opinion it is wholly immaterial whether or not the appellee com- 
pany was prejudiced by the unreasonable delay. If it could have been shown 
that it had been benefited, this fact would not affect the question. A reasonable 
compliance with the conditions of the contract relating to notice is indispensable 
to fix liability. These conditions are a material and important part of the contract, 
and should not be deliberately set aside as of no moment.” 


We may close the discussion on both of the foregoing contentions by repeating 
the oft-quoted remarks of the court in Imperial Fire Ins. Co. v. Coos County, 
151 U.S. 452, 462, 14S. Ct. 379, 381, 38 L.. Bad. 231: 

“Contracts of insurance are contracts of indemnity upon the terms and con- 
ditions specified in the policy or policies embodying the agreement of the parties. 
For a comparatively small consideration the insurer undertakes to guaranty the 
insured against loss or damage, upon the terms and conditions agreed upon, and 
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upon no other, and, when called upon to pay in case of loss, the insurer, there- 
fore, may justly insist upon the fulfillment of these terms. If the insured can- 
not bring himself within the conditions of the policy, he is not entitled to re- 
cover for the loss. The terms of the policy constitute the measure of the in- 
surer’s liability, and, in order to recover, the assured must show himself within 
those terms; and, if it appears that the contract has been terminated by the viola- 
tion on the part of the assured of its conditions, then there can be no right of 
recovery. The compliance of the assured with the terms of the contract is a con- 
dition precedent to the right of recovery. If the assured has violated or failed 
to perform the conditions of the contract and such violation or want of perform- 
ance has not been waived by the insurer, then the assured cannot recover. It is 
immaterial to consider the reasons for the conditions or provisions on which the 
contract is made to terminate, or any other provision of the policy which has 
been accepted and agreed upon. It is enough that the parties have made certain 
terms conditions on which their contract shall continue or terminate. The courts 
may not make a contract for the parties. Their function and duty consist simply 
in enforcing and carrying out the one actually made.” 

[3] Another contention of appellant is that the court erred in charging the 
jury that, if notice of the accident was not given to the casualty company until 
September 5th (the accident having happened on May 3rd), there could be no re- 
covery. We think this contention is without merit. The court charged that “im- 
mediate” notice meant within a reasonable time in view of all the circumstances. 
There were no circumstances shown excusing the delay. The court was there- 
fore right in holding as a matter of law that immediate notice had not been given. 
See Travelers Ins. Co. v. Nax, supra; Oakland Motor Car Co. v. American Fid. 
Co., supra; Smith, etc., Co. v. Travelers’ Ins. Co., 171 Mass. 357, 50 N. E. 516; 
Rooney v. Maryland Cas. Co., 184 Mass. 26, 67 N. E. 882; Burnham v. Royal 
Ins. Co., 75 Mo. App. 394; Foster v. Fidelity & Cas. Co., 99 Wis. 447, 75 N. W. 
69, 40 L. R. A. 833. 

[4] The contention made in the trial court that the casualty company, by as- 
suming the defense of the Timmerman case, had waived its right to set up as a 
defense in the present case failure to give the specified notice of the accident. has 
apparently been adandoned in this court, as it is argued in appellant’s brief. How- 
ever, we think the contention is without merit, in view of the repeated reserva- 
tion of its rights by the casualty company in undertaking the said defense, as 
shown clearly by the evidence in the case at bar. Commercial Cas. Ins, Co. v. 
Fruin-Colnon Contracting Co., supra; Basta v. U. S. Fid. & Guar. Co., 107 Conn. 
446, 140 A. 816; Weiss v. N. J., etc., Ins. Co., 131 Misc. Rep. 836, 228 N. Y. S. 
314, 320; Hermance v. Globe Ind. Co., 221 App. Div. 394 223 N. Y. S. 93, 98. . 

We find no error in the proceedings in the trial court, and the judgment is 
accordingly affirmed. 


FIDELITY & CASUALTY CO. OF NEW YORK vy. EMPLOYERS’ LIABILITY 
ASSUR. CORPORATION, LIMITED, OF LONDON, ENGLAND. 
Supreme Court, Appellate Division, First Department. May 29, 1930. 

242 New York Supplement 405. 

1. INSURANCE. 


In action on reinsurance policy, defendant’s averment of facts to negative 
or reduce plaintiff’s liability to injured persons held proper where defendant was 
denied right to defend claims. 

The defendant alleged as part of the defense, and in addition to 
denials, that it was denied right to participate in defending claims, and 
pleaded provisions of the insurance policy issued by plaintiff and facts 
claimed to indicate that there was no liability as to certain injured per- 
sons on whose account payments were made, or that plaintiff paid larger 
amounts than were justified. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Supreme Court, New York County. 

Action by the Fidelity & Casualty Company of New York against the Em- 
ployers’ Liability Assurance Corporation, Limited, of London, England. From 
that part of an order of the Supreme Court, granting plaintiff's motion to strike 
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out certain parts of the amended answer and directing defendant to serve an 
amended answer, defendant appeals. 
Reversed and motion denied. 


Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Sherman, 


JJ. 

Pettigrew & Glenny, of New York City (Bertrand L. Pettigrew, of New 
York City, of counsel), for appellant. 

Nadal, Jones & Mowton, of New York City (Edwin A. Jones, of New York 
City, of counsel), for respondent. 

SHERMAN, J. 

Plaintiff sues defendant to recover its alleged proportionate share of the 
amount paid by plaintiff in settlement of claims made against it by the Northern 
States Power Company, its assured. Plaintiff declares upon the defendant’s 
reinsurance policy, asserting liability by reason of payments made in settlement 
of various claims, growing out of the explosion or breaking of a steam turbine. 

[1] In addition to denials, defendant avers that under the reinsurance policy 
it had the right to be associated with plaintiff in the control or defense of any 
claim or legal proceeding under the policy, and that it was denied such right. 
As part of this defense, defendant pleads provisions of the insurance policy 
issued by plaintiff to the Northern States Power Company, and also facts claimed 
to indicate either no liability as to certain injured persons on whose account pay- 
ments were made, or the payment by plaintiff of larger amounts than were 
justified. The inference from the pleading is that, if defendant had been allowed 
a voice in the settlement, such amounts would not have been paid. 

This affirmative defense is pleaded both as a complete and a partial de- 
fense. Plaintiff's motion, successful below, was to strike out virtually all of 
the defense, except the bare allegation that defendant was denied its right of 
participation in the defense of claims. 

The new matter in the answer sets up but one defense, which may either 
defeat plaintiff's cause of action or diminish the amount of its recovery at trial. 

The facts pleaded may become admissible at trial. Nor does the fact that 
they may be in large part provable under the general denial require that they 
be eliminated from the affirmative defense. 

The order appealed from is reversed, with $10 costs and disbursements, and 
the motion to strike out is denied, with $10 costs. All concur. 


ALLEN LUBRICATING CO. v. PHOENIX INDEMNITY CO. No. 22142. 
Supreme Court of Washington. June 10, 1930. 
288 Pacific Reporter 906. 
1. INSURANCE. 
Evidence in action on robbery policy held to show commission of acts con- 
stituting “robbery” within meaning of policy. ' 
Policy defined “robbery” to mean felonious and forcible taking of 
money, securities, or merchandise by violence inflicted upon the person 
in actual care or custody of property at time act is committed, or by 
putting such person in fear of violence, or by overt felonious act com- 
mitted in presence of such person and of which he is actually cognizant 
at time act is committed. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
2. INSURANCE. 


Part of general form of insurance policy not specifically written to meet 
exigencies of particular situation must be interpreted generally. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

Term “merchandise,” within robbery policy, is comprehensive term, and, 
when not otherwise limited, includes commercial commodities in general what- 
ever their nature. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
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4. INSURANCE. 


Evidence, in action on robbery policy, held to show that watchman at time 
of robbery at night was “inside the premises” within meaning of policy. 

Policy provided that “premises” mean that portion of building 
specified in schedule occupied by assured; that portion of building which 
assured occupies is entire and is called premises; and that number of 
employees who always will be on duty “inside the premises” when prem- 
ises are open for business shall be at least one. Under schedule, it was 
stated that building occupied by assured was located at No. 520 East D 
street, Tacoma, Wash. Insured was a distributor of petroleum products, 
and maintained plant in connection with its business of considerable di- 
mensions located on both sides of a public street. Office building, in 
which was located a safe from which money and securities were taken, 
was located on one corner of premises abutting on street. Watchman 
had locked office, and, while making rounds, was attacked by robbers who 
carried him back to office where robbery was perpetrated. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Department 2. 

Appeal from Superior Court, Pierce County; E. M. Card, Judge. 

Action by the Allen Lubricating Company, a corporation, against the Phoenix 


Indemnity Company, a corporation. Judgment for plaintiff, and defendant ap- 
peals. 


Affirmed. 


Ellis & Evans, of Tacoma, for appellant. 

Guy E. Kelly and Thomas MacMahon, both of Tacoma, for respondent. 

FULLERTON, J. 

In this action the respondent, Allen Lubricating Company, recovered against 
the appellant, Phoenix Indemnity Company, upon a contract of insurance evi- 
denced by a written policy. In the court below the appellant defended prin- 
cipally on two grounds: First, that the loss for which the recovery was had was 
not within the terms of the contract; and second, that there was a breach of the 
conditions of the contract on the part of the respondent. 
ments in its brief are confined to these questions. 

The respondent is a distributor of petroleum products. Its place of business 
is in the city of Tacoma. The plant it uses in connection with its business is 
of considerable dimensions, and through it runs a public street. Assuming the 
street to extend north and south (its exact course seems not to be stated in the 
record), on its west side near the north boundary of the plant, and facing upon 
the street, is an office building. This building is divided into two or more rooms 
by a hallway, and has in it the usual office furnishings, and an office safe. The 
street number of the plant is placed on this building, and is given as “520 East 
D street.” South of the office building on the same side of the street are other 
buildings, one of which is used as a garage, and another as an oil warehouse. 
On the east side of the street is a pumphouse, some oil tanks, and a dock. The 
property on each side of the street was inclosed with boundary fences, and the 
oil tanks were inclosed separately by a fire wall. There were located on the 
plant several time clocks which it was the duty of the person in charge of the 
plant in the nighttime to “punch” at stated intervals. One of these was in the 
office building near the safe, another was in the garage, another in the oil ware- 
house, another in the pumphouse, another on the fire wall surrounding the 
tanks, and still another on the dock. The distance from the office building to 
the pumphouse is given as approximately two hundred feet. The distance from 
the office building to the other places where the time clocks are located is not 


stated, but it is inferable that two of them at least are farther away than the 
pumphouse. 


In this court, the argu- 


At the time of the transaction giving rise to the action the respondent kept 
its place of business open for the purpose of sale of its products both day and 
night. In the nighttime, however, there was only one person in charge of the 
plant. This person acted as night watchman, night salesman, and general cus- 
todian of the plant. 


On the morning of August 28, 1928, one Walter D. Given was in charge of 
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the plant. At 2 o'clock of that day, he started to go over the plant in the per- 
formance of his duty as night watchman. The happenings that followed he re- 
lates in this language: 

“The morning of August 27th at two o'clock I punched the key in the office, 
locked the door, went across the street to the pump house, and just as I got 
to the pump house, put up my hands to unlock the door, two men jumped out 
from the side of the pump house and came towards me with revolvers and told 
me to ‘stick them up.’ There was a watchman at the Union Oil Company, just 
about one hundred feet up the street from our office, and the thought flashed 
through my mind that he sat in there with the telephone and so I hollered 
‘Help!’ thinking that he might hear me and call the police. One of the fellows— 
they kept advancing towards me—one of the fellows struck at me with his gun. 
I saw it coming and I drew my head back but I got the blow over the eye, break- 
ing my glasses. It didn’t knock me down. He was going to strike again and 
I told him that was enough. I was satisfied. He made me lie down on my 
stomach and put my hands behind my back, bound my wrists, gagged me, then 
went through my pockets, took the flashlight, office keys and keys to the plant, 
and the other fellow took the keys and the flashlight and went across the street 
and unlocked the office door, and then this fellow made me get up,—helped me 
up,—and took me across in through the office into the back hall there and made 
me lie down on my stomach again with my head headed away from the office, 
my feet towards the,—my feet were right at the office door, the door between 
the hallway and the office. And then they went at the safe. * * * I heard 
every blow they struck, heard the combination when it dropped off onto the 
floor; and after they took what they wanted out of the safe they opened the 
petty cash drawer and took silver and bills. They didn’t take anything smaller 
than quarters and bills out of the petty cash drawer. * * * Then one of the 
fellows came back and put a cord around my ankles, pulled that up and pulled 
my feet up and looped the cord around my wrists, which they tied behind me, 
wound the cord between my wrists and tied that. Then they went out, I heard 
them walk across the floor and heard the office door shut behind them. Then 
I untied myself. I was not tied very tight, there was only a loop that was pulled 
in a bow knot, the cord from my ankles around the wrists; couple of pulls with 
my thumb and finger and my feet were loose. In five minutes after the door 
shut I was loose and had called the police.” 

On cross-examination he further testified: 

“OQ. Now, all they took from you when they held you up over by the tank 
was your keys wasn’t it? <A. Yes, sir, the light and keys. 

“Q. One of the men went across; so far as you know, he took the keys 
and opened the door? A. Yes, sir. 

“Q. And then they came back—did both of them come back and get you, 
or one of them? A. One of them stayed there. 

“Q. One of them stayed and the other one took you back? A. The other 
one didn’t come back. 

“Q. One stayed with you? A. One stayed with me and one went across 
the street and opened the office. Then the one who stayed with me got me on 
my feet and took me across. 

“Q. Took you into the back hall? A. Yes, sir, took me into the back hall. 

“Q. You did not see anything that happened? A. No, sir. 

“Q. It was not possible for you to see from where you were? A. It was 
not possible for me to see. 


. “Q. Now, there was nothing taken from you but the keys? A. But the 
keys and flashlight.” 

The gross value of the property taken by the robbers in cash, checks, and 
securities totaled $3,502. All of this was recovered, except the sum of $637.13, 
the amount for which the recovery was had. 

The parts of the contract of insurance pertinent to the questions involved 
on the appeal are the following: 

“The Company hereby agrees to indemnify the assured for all loss sustained 
during the term of the policy: 

“(a) By robbery, occurring within the United States, and Canada, of any of 


Cas. | Allen Lubricating Co. v. Phoenix Indemnity Co. 709 


the property specified in agreement 16, committed by any person or persons 
other than the assured, an associate in interest, custodian or guard, or any other 
employee of the assured directly in charge of ‘the property and (b) By damage, 
to the property, premises, furniture and fixtures, if caused by such robbery or 
attempt thereat: 

“Provided, always, that this policy shall be subject to the following agree- 
ments, together with such other agreements, if any, as may be endorsed hereon, 
and compliance with which shall be a condition precedent to the right of re- 
covery hereunder. 

“Agreements 

“1. Certain terms as used in this policy, are defined and limited as follows: 

“(a) ‘Robbery’ means the felonious and forcible taking of money, securities 
or merchandise, (1) by violence inflicted upon the person or persons in the actual 
care or custody of such property at the time the act is committed; or (2) by 
putting such person or persons in fear of violence; or (3) by an overt feionious 
act committed in the presence of such person or persons and of which they are 
actually cognizant at the time the act is committed; or (4) from the person or 
direct care or custody of a custodian, who, while conveying such property is 
killed or rendered unconscious by injuries inflicted maliciously or sustained ac- 
cidentally. * * * 

“(g) ‘Premises’ means that portion of the building specified in the schedule 
occupied by the assured. * * * 

“16. Subject to compliance by the assured with the precautions specified in 
the schedule, the limit of the company’s liability under this policy is as follows: 
eo 

“Item (b). On money and securities, while in the actual care and custody 
of a custodian outside of the premises, between the hours of 7 A. M. and 7 P. M., 
within the terms of this policy, up to the sum of One Thousand and no- 100 
dollars ($1000.00). 

“Item (c). On money, securities and merchandise inside the premises, be- 
tween the hours of 7 A. M. and 12 midnight, within the term of this policy, up 
to the sum of fifteen hundred and no-100 dollars ($1,500.00). * * * 

‘18. The term of this policy is twelve months from the 3lst day of March, 
1928, at noon, to 3lst day of March, 1929, at noon, standard time, as to both 
dates, at the place where this policy has been countersigned. 

“Schedule 

“The following statements numbers | to 8 inclusive are hereby made a part 
of this policy and are warranted by the assured to be true. * * * 

The building occupied by the assured is located at No. 250 East ‘D’ 
ae Tacoma, Washington. 


That portion of the building which the assured occupies is Entire, and 
is called ‘the premises. * * 


5. The following precautions will always be taken by the assured to prevent 
kas: * 4 


a The number of employees who always will be on duty inside the prem- 
ises, when the premises are open for business, will be at least one.” 
At the time of the execution of the policy-a rider was attached providing 


that the “hours specified in items (b and c) of agreement 16 of the undermen- 
tioned policy are changed to read 7 A. M. and7 A. M. * * *” 


[1] The appellant’s first contention is that the crime committed was not a 
robbery, but a burglary, and is not thus within the terms of the policy. But 
whether the act committed by the offenders was or was not a burglary, we 
think it not material to inquire. Possibly, a conviction for the crime burglary 
under the facts shown could be sustained, but the same series of acts may con- 
stitute both a burglary and a robbery, and, because the acts partake of the 
nature is no reason for saying that it is the one rather than the other. In this 
instance, the policy itself defines what acts shall constitute a robbery, and the 
real inquiry is, Do the acts shown to have been committed fall within the defini- 
tion? By the policy, it will be noted, it is provided that “robbery” means the 
felonious and forcible taking of money, securities, or merchandise by violence 
inflicted upon the person in the actual care or custody of such property 
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at the time the act is committed, or by putting such person in fear of violence, 
or by an overt felonious act committed in the presence of such person and of 
which they are actually cognizant at the time the act is committed. All of these 
conditions were here present. There was an act of violence inflicted upon the 
person in the actual care and custody of the property at the time the act was 
committed, there was a putting of the person in fear of violence, and there was 
an overt felonious act committed in his presence of which he was at the time 
actually, cognizant. The several acts committed by the wrongdoers, it is true, 
did not all occur in a single instant of time or at the same place, but they fol- 
lowed each other in regular sequence sufficiently close in time as to make the 
several transactions a single act. We have no hesitancy therefore in saying that 
the acts committed constituted a robbery within the definition of that term 
as given in the policy. 

[2-4] The second of the contentions is that there was a breach of the war- 
ranties contained in the policy. This contention involves the meaning of cer- 
tain clauses of the contract of insurance. By reference to subdivision (9) under 
the head, “Agreements,” it will be observed that the policy provides that the 
term ‘Premises” means that portion of the building specified in the schedule 
occupied by the assured. By subdivision 16, under the same heading, it is pro- 
vided that, subject to the compliance by the assured with the precautions speci- 
fied in the schedule, the insurance covers “money, securities and merchandise, 
inside the premises.” Under the heading “Schedule,” it is recited that the “por- 
tion of the building which the assured occupies is Entire, and is called the 
premises.” By subdivision 5, Item (c) of the schedule, it is provided that the 
number of employees who always will be on duty “inside the premises” when 
the premises are open for business shall be at least one. From the recital made 
of the facts, it will be obseerved that the respondent’s plant was open for busi- 
ness on the night of the robbery, and was in charge of but one person at that 
time; that shortly prior to the robbery this person locked the door of the office 
building from which the property was stolen, and went to another part of the 
plant, where he was assaulted and detained by the robbers; that the keys to 
the office building were taken from his possession at the place he was assaulted, 
and that he was taken back to the office building after one of the robbers had 
entered it by use of the keys. 

The appellant contends that the coverage of the policy does not extend to 
the entire plant of the respondent, but is limited to the office building on which 
the street number was posted, and argues therefrom that, since the person in 
charge of the plant locked the doors of the building and went to another part 
of the plant, there was no one “inside the premises” at the time the building 
was entered by the robbers, and that this constitutes a breach of the conditions 
of the policy. 

But in our opinion the appellant puts too narrow a construction on the 
terms of the policy. The plant of the respondent, notwithstanding it covered a 
considerable area, was single and entire, and was used by the respondent as such 
in the transaction of its business. The street number was but a general designa- 
tion of the place on the street at which the plant could be found, and the acci- 
dental circumstance that it was posted on the office building did not have the 
effect of limiting the description of the plant to that particular place. In other 
words, the description would have been just as accurate had it been posted on 
some other building on the premises, or had it been posted at some place on the 
surrounding fence where there was no building at all, and manifestly had the 
latter been the fact the appellant could not justly claim that the policy was a 
nullity, or that it covered no property of the respondent. True, the policy de- 
scribed the place as a building, but this was in the printed part of the policy. 
It was a part of its general form of policy. It was a term used by it to meet 
any and all situations, and was not specifically written to meet the exigencies 
of the particular situation. Being its general form, it must be interpreted gener- 
ally, else it will prove a means for misleading the assured, and a means for the 
perpetration of fraud. 

Moreover, there is no showing in the record that the appellant was ignor- 
ant of the situation at the time it issued its policy, and it is not to be presumed 
that it was thus ignorant. Knowing this, and knowing the character and the 
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extent of the business the respondent conducted, it knew that the respondent 
did not keep or store the products in which it dealt in its office building, yet 
the policy covers the loss of merchandise, as well as the loss of money and 
securities. “Merchandise” is a comprehensive term, having a wide and extended 
meaning, and, when not otherwise limited, includes commercial commodities in 
general, be its nature what it may. There is no question in this instance but that 
the products in which the respondent deals are within the general designation 
of the term “merchandise.” It follows that, if the interpretation of the terms 
of the policy the appellant now gives to it be correct, it did not insure any mer- 
chandise of the respondent, and knew at the time that it did not so insure it, 
although it exacted a premium for the purported insurance. There is, it is 
true, no loss of merchandise here involved, but the fact that it insured merchan- 
dise is strongly persuasive that it did not then interpret its policy as it now in- 
terprets it. 

Our conclusion is that the person in charge of the respondent’s property 
was, at the time of the robbery, “inside the premises” within the meaning of 
that phrase as it is used in the policy, and that there was no breach of its con- 
dition on the part of the respondent. 

The appellant in its brief has assigned a number of other errors, some of 
which suggest in another form the questions already discussed. Others relate 
to trial errors, which, if well taken, would require a new trial, but, as the ap- 
pellant does not argue them in its brief, it is sufficient to say our examination 
of them discloses no cause for reversal. 

The judgment is affirmed. 

Mitchell, C. J., and Main, French, and Holcomb, JJ., concur. 
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MISCELLANEOUS 


I. TANENBAUM SON & CO. v. BROOKLYN FURNITURE CO. 

Supreme Court, Appellate Division, First Department. May 29, 1930. 

242 New York Supplement 381. 
1. INSURANCE. 

Insurance broker’s refusal to make change in sprinkler system recommended 
by insurance inspector held not failure to perform contract precluding recovery 
for principal’s breach thereof. 

The contract did not obligate broker to make changes in sprinkler 
system, except so far as it might from time to time deem it requisite and 
proper to do so. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

. INSURANCE. 

Contract with insurance broker to carry stated minimum amount of 

held not illegal because it might require over insurance of property. 
(For other cases, see Insurance, Dec. Dig. § 103.) 

Sanat from Supreme Court, New York County. 

Action by I. Tananbaum Son & Company against the Brooklyn Furniture 
Company. From an order of the Supreme Court denying plaintiff's motion for a 
summary judgment, plaintiff appeals. 

Reversed, and motion granted. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Sherman, JJ. 

Otterbourg, Steindler & Houston, of New York City (Charles A. Houston, of 
New York City, of counsel) for appellant. 

Greenbaum, Wolff & Ernst, of New York City (Jonas J. 
York City, of counsel), for respondent. 

SHERMAN, J. 


insurance 


Shapiro, of New 


Plaintiff's motion under Rule 113 for summary judgment was denied. The 
action is for $17,000 liquidated damages for breach of the written 
nexed to the complaint. 

In prior actions, the validity of this form of contract has been sustained. 
Tanenbaum, Son & Co. v. Rothenberg & Co., 201 App. Div. 272, 194 N. Y. S. 315, 
affirmed 236 N. Y. 520, 142 N. E. 267; Tanenbaum v. Federal Match Co., 189 
N..Y;.75, St N:: &.. 366. 

The only issues which defendant maintains require a trial are whether the 
defendant executed the agreement; whether there has been due performance by 
plaintiff; and, finally, the affirmative defense of illegality, in that the contract 
may require defendant to over insure its property, because of the stated minimum 
amount of insurance which defendant agreed to carry. 

While the answer denies the making of the written contract, this denial is 
patently false, as was shown by the original and the photostatic copy of the 
agreement. 

[1] That plaintiff has fully performed its part of the contract is clear. The 
respect in which defendant claims a lack of performance is plaintiff’s refusal to 
remove a so-called violation upon the sprinkler system. The only support of that 
contention is the filing by an inspector of the New York Fire Insurance Exchange, 
on April 13, 1929, of a report recommending change in the sprinkler system. That 
manifestly is of no avail because plaintiff was not obligated to make changes after 
installation, except in so far as it might from time to time deem it requisite and 
proper so to do. 

[2] Nor is the agreement against public policy. LIilegality is not presumed. 
The contract may not be condemned because, in the performance of it, it is pos- 
sible that a party might break the law. Over-insurance neither constitutes a 
wrong, nor invalidates a policy of fire insurance. Surely, it does not necessarily 
follow that because of Over-insurance, an insured would falsely and fraudulently 
claim in his proof of loss greater damages than he actually sustained. 

The order appealed from should be reversed with $10 costs and disburse- 
ments, and the motion for summary judgment as demanded in the complaint 
granted with $10 costs. All concur. 


contract an- 





New York Life Ins. Co. v. Conrad 


NEW YORK LIFE INS. CO. v. CONRAD. No. 5273. 
Circuit Court of Appeals, Sixth Circuit. June 12, 1930. 
41 Federal Reporter (2d) 219 
INSURANCE. 


Misrepresentations of assured in applying for life insurance in respect to 
medical treatment warranted cancellation of policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Action by the New York Life Insurance Company against Mrs. Al-Gene P. 
Conrad. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

R. E. King, of Memphis, Tenn. (Ewing, King & King, of Memphis, Tenn., 
and Louis H. Cooke, of New York City, on the brief), for appellant. 

Roane Waring and W. H. Borsje, both of Memphis, Tenn. (S. P. Walker and 
Miles, Waring & Walker, all of Memphis, Tenn., on the brief), for appellee. 

Before Moorman and Hickenlooper, Circuit Judges, and Killits, District 
Judge. 

Kits, District Judge. 

This action was commenced January 20, 1928, by the New York Life Insur- 
ance Company, appellant, against Mrs. Al-Gene P. Conrad, substitute beneficiary, 
for rescission and cancellation, for fraud and misrepesentation on part of the 
assured in his application therefor, of a policy of life insurance, containing 
a provision for indemnity in case of total disability, issued by appellant, February 
6, 1926, upon the life of Charles W. Conrad, who had made the customary appli- 
cation therefor January 27. September 16, 1927, assured made written claim 
under the total disability clause, and within four weeks thereafter, and before 
the claim had been investigated by appellant, assured died. November 30, 1927, 
the appellee-beneficiary was notified of appellant’s election to rescind the policy 
for alleged gross fraud and material misrepresentations of assured in applying 
therefor. The amount of premiums paid with interest was tendered. Appellee 
neither replying to the recission notice nor returning the tendered check for 
return of premiums, this action followed. 

There was no substantial conflict in the testimony. Decree was rendered 
for appellee, and this appeal results. 

In his application assured stipulated that the resultant policy should take 
effect “only if he (applicant) had not consulted or been treated by any physician 
since the date of his medical examination,” in this case January 27. The testi- 
mony showed an undisclosed treatment, given assured January 30, for chronic 
and aggravated pansinusitis which had afflicted him for nearly six years. The 
application for total disability and the medical finding that a state of such disa- 
bility existed were based upon the development of this affliction. Expert testi- 
mony was also heard to the effect that its presence might have created a sus- 
ceptibility to mastoiditis. Assured died from meningitis following a mastoid 
operation. 

The testimony disclosed that assured had undergone five operations and 
had been treated more than one hundred and fifty times by local physicians, 
because of this chronic condition, between June, 1921, and the date of his appli- 
cation, and had also consulted a specialist in Chicago concerning it. Respecting 
its existence, the application and resultant medical examination based upon 
assured’s answer to the medical interrogatories were distinctly nondisclosing, 
and, in some instances, assured’s answers were so wide of the facts or so mis- 
leading as to suggest a deliberate withholding from the company of information 
which assured should have given and which appellant was entitled to have. One 
instance will suffice: In answer to a question relative to past treatments, he 
said, “Nose broken 1914, Dr. Pope Farrington, causing frontal sinus operation, 
1923,” and to the question “What physician or physicians, if any, not named 
above, have you consulted or been examined or treated by within the past five 
years,” the answer was: “None.” A question of similar nature, but more 
general in its scope, was also answered in the negative. 
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No effort was made, regarded by the court as substantial or effective, to 
charge appellant with knowledge of assured’s real condition when the medical 
examination was had and approved for the issuing of the policy, or that the 
real facts came to appellants knowledge until an investigation was had upon 
the application for total disability. 

In New York Life Insurance Company v. Gay, 36 F. (2d) 634, this court 
found, upon a state of facts in large measure analogous to this record, that a 
defense of fraud in its procurement was established in a suit upon a policy of 
life insurance. A comparison between the record made in that case and the 
record here discloses that, at least, the instant case for recission and cancel- 
lation is as strong as the defense then made. That decision and the principles 
therein laid down and the authorities therein cited, especially Stipcich v. Metro- 
politan Life Insurance Company, 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895, 
suffice to control the disposition of this appeal. It should be and is allowed. 
The judgment is reversed, and the cause remanded for further proceedings 
consistent with this opinion. 


COMMONWEALTH LIFE INS. CO. v. WILKINSON. 
6 Div. 685. 
Court of Appeals of Alabama. 
June 24, 1930. 
129 Southern Reporter 300. 
5. INSURANCE. id a 

Fraud of agent in stating in insurance application that insured was in good 
health, when agent knew facts to contrary, held not imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

7. INSURANCE. ' dint 

Where policy which included application was signed by both insured and 
insurer, both were bound. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

8. INSURANCE. 

Beneficiary who signed insured’s name to application for life policy held bound 
by provisions of application and policy regarding insured’s health, and officers 
of insurer authorized to make contract. 

Application contained provision that contract should not be binding on com- 
pany unless upon its date and delivery insured should be alive and in sound health, 
and that no person except president, vice president, secretary, or assistant secre- 


tary of company could alter such contract or waive any condition, privilege, or 
provision thereof. 


(For other cases, see Insurance, Dec. Dig. §§ 136[4], 141[1].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of life insurance by Dora Wilkinson against the Common- 
wealth Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 


kKeversed and remanded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 
Altman & Koenig, of Birmingham, for appellee. 

SAMForp, J. 


{1] The first two assignments of error relate to rulings of the court on the 
admission and rejection of certain evidence. Even if one or both of these rulings 
constitute error, such error would not be sufficient upon which to predicate a 
reversal, for the reason that in each instance the facts covering each question was 
fully gone into in minute detail, and, if in either of these instances there was error, 
the error was cured. 


The following facts are without conflict. At the insistent solicitation of two 
of defendant’s solicitors this plaintiff procured to be issued by this defendant a 
policy of life insurance on the life of her daughter, Mary L. Wlkinson, in the 
sum of $465, in which this plaintiff was named as beneficiary. The application was 
written by the solicitor, signed by plaintiff, and the premium of $.25 was paid by 
her on delivery of the policy. At the time of making the application the insured 
person took no part in the transaction further than to give a tacit consent that 
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it be done. Prior to that time, in 1927, the insured had had an opcration for 
tonsilitis by having her tonsils removed. Early in 1928 she had again become 
ill, and in July, 1928, was confined to her bed with an abscess of the lung. From 
July until she died on October 26, 1928, she was under the constant care of 
physicians. At the time of the taking of the application for this policy insured 
was confined to her sick bed in the room adjoining the one in which the applica- 
tion was being prepared and signed, and was seen in that condition by defendant’s 
solicitors. Defendant’s solicitors were told of all these things by the plaintiff, 
and that the girl was not an insurable risk on account of her physicial condition, 
and that no doctor would pass her. Defendant’s solicitors then told plaintiff 
that if the application was for less than $500 no doctor’s certificate or other 
examination would be required. Thereupon plaintiff signed insured’s name to 
the application, without reading or knowing its contents, and, upon receipt of 
the policy paid the initial amount of 25 cents required. The application was 
dated October 5, 1928, and plaintiff was told it would have to be forwarded to 
the home office of the company at Louisville, where the policy would be issued. 
The application contained the following warranties: “Last sick, October, 1927 of 
Tonsilitis” and that: “Said contract shall not be binding upon the Company 
unless upon its date and delivery the insured be alive and in sound health.” The 
solicitor was authorized to make inspections of risks, and made and sent to the 
company with the application a certificate in which he certified among other 
things: “I have this day October 5, 1928 personally seen interrogated and 
inspected the life proposed and am of the opinion that said person is in good 
health and is safely insurable.” On this application and certificate defendant 
issued its policy on October 15, 1928, returning it to the solicitor for delivery. 
The solicitor made delivery of the policy to plaintiff, knowing that the insured 
was still ill, and in bed with an abscess of the lung, and with full knowledge that 
he was perpetrating a fraud on defendant. The policy contained as a part 
thereof this stipulation: “No obligation is assumed on this policy prior to its 
date and delivery nor unless on said date of delivery the assured is alive and 
in good health.” There was also this clause in the policy: 


“7. Alterations or waivers—No person except the President, Vice-President, 
Secretary or Assistant Secretary of the Company, can alter this contract or 
waive any condition, privilege or provision thereof. Therefore, agents, (which 
term includes Superintendents and Assistant Superintendents), are not author- 
ized and have no power to make, alter or discharge contracts, waive forfeitures, 
or receive premiums on Policies in arrears more than four (4) weeks, or to 
receipt for the same in Receipt Book, and all such arrears given to an Agent 
shall be at the risk of those who pay them, and shall not be credited upon the 
Policy, whether entered in the Receipt Book or not.” 

The insured died of the malady of which she was suffering at the date of 
the application, on October 26, 1928. The defendant makes tender and pays into 
court the premiums paid. 


[2-5] It is clearly a fact, appearing from the evidence without dispute, that 
the solicitor who took the application for insurance on the life of Mary L. 
Wilkinson perpetrated a fraud on this defendant. Whether the plaintiff knew 
and participated in this fraud was a question for the jury under the facts. Of 
course, if the plaintiff did, with knowledge, participate in the fraud, there could 
be no recovery in this case. Plaintiff seeks to avoid this by claiming and testi- 
fying that the solicitor, in urging her to apply for the policy, made representa- 
tions to her contrary to the contents of the application which she signed, and 
to the effect that he would obtain a policy for less than $500 without medical 
examination, that she did not read it and did not know what it really contained. 
So the question here involved is, Is the principal bound by a waiver of condi- 
tions in the application made by defendant’s solicitor, fraudulently made, by 
reason of imputed knowledge of the acts, constituting a waiver? The general 
rule that notice to an agent of any matter connected with the agency is notice 
to the principal has at least two notable exceptions, as well established as the 
rule itself. The rule has no application where the agent is acting for himself, 
in his own interest, adversely to the interest of his principal; nor when the 
agent is engaged in committing an independent fraudulent act on his own ac- 
count, and the facts to be imputed relate to this fraudulent act. The general 
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rule is based upon the presumption that the agent will inform the principal in 
line with his duty, but no such presumption arises when the agent is acting for 
himself adversely to his principal, nor will he be presumed to communicate to his 
principal acts of fraud which he has committed on his own account in transact- 
ing the business of his principal. In such cases it would be both unjust and 
unreasonable to impute notice by mere contruction under such circumstances. In 
a case quite similar in principle to the case at bar, the U. S. C. C. A. has given 
application to the exception named above. Union Cent. L. Ins. Co. v. Robinson, 
148 F. 358, 8 L. R. A. (N. S.) 883. 

[6, 7] In the text, 2d Corpus Juris, 868 (549), the rule is stated thus: “The 
rule that notice to an agent is notice to his principal does not apply when the 
circumstances are such as to raise a clear presumption that the agent will not 
transmit his knowledge to his principal; and accordingly, where the agent is 
engaged in a transaction in which he is interested adversely to his principal or 
is engaged in a scheme to defraud the latter, the principal will not be charged 
with knowledge of the agent acquired therein.” This rule finds support in a 
long array of decisions from many courts of last resort including several cases 
from U. S. Supreme Court, 2d Corpus Juris, 869 notes 10 and 11. Among these 
decisions are Scotch Lbr. Co. v. Sage. 132 Ala. 598, 32 So. 607, 90 Am. St. Rep. 
932; Frenkel v. Hudson, 82 Ala. 158, 2 So. 758, 759, 60 Am. Rep. 736; Reid v. 
Mobile Bank, 70 Ala. 199; Am. Bankers’ Ins. Co. v. Thomas, 53 Okl. 11, 154 P. 44. 
In the Frenkel Case, supra, Mr. Justice Somerville, speaking said: “It [the rule] 
is based upon the principle that it is the duty of the agent * * * to communi- 
cate the information obtained by him to his principal so as to enable the latter 
to act on it. It has no application, however, to a case where the agent acts for 
himself, in his own interest, and adversely to that of the principal. His ad- 
versary character and antagonistic interests take him out of the operation of the 
general rule, for two reasons: First, that he will very likely, in such case, act 
for himself, rather than for his principal; and, secondly, he will not be likely to 
communicate to the principal a fact which he is interested in concealing. [Italics 
ours.] It would be both unjust and unreasonable to impute notice by mere con- 
struction under such circumstances.” This rule has been applied in cases where 
the agent was guilty of a fraud against the principal. The only case coming to 
our attention, where the fraud of the agent would not affect the general rule, is 
First National Bank of Birmingham vy. Allen, 100 Ala. 476, 14 So. 335, 27 L. R. A. 
426, 46 Am. St. Rep. 80, and that decision was grounded upon the principle that 
if notice was not imputed the bank would be a loser by reason of the act of the 
principal. In the case at bar there is no such question. The plaintiff loses noth- 
ing. Her claim is based upon a contract obtained by the independent fraud of de- 
fendant’s solicitor, who, when defendant learned of the fraud, returned or offered 
a return of the premium paid; thereby returning to status quo. Conceding that 
defendant’s soliciting agent knew the physical condition of insured at the time 
of the taking of the application and the time of delivery of the policy, and that 
he told plaintiff the policy would be issued without medical examination, plaintiff 
for and on behalf of insured signed an application for the policy to be sent to 
Louisville, Ky., and issued from the home office of the company. The applica- 
tion thus signed and the policy issued and signed by the officers of the company 
became the contract between the parties, and there is no pretense that the con- 
tents of the application was fraudulently misrepresented to plaintiff or insured, 
nor were they prevented from reading same before signing or at any other time. 
Nor is there any pretense that the insured or plaintiff were preventd from reading 
the policy at the time of delivery, or that its contents were fraudulently misre- 
presented. In the absence of misrepresentation, fraud, or other deceit, a person 
who can read and write is bound by a contract which he signs, even though he 
may not know its contents. In this case the policy, which includes the applica- 
tion, was signed by both the insured and defendant, and both are bound by its 
terms. Lester v. Walker, 172 Ala. 104, 55 So. 619; Dunham Lbr. Co. v. Holt, 123 
Ala. 336, 26 So. 663; Terry v. Mutual Life Ins. Co., 116 Ala. 242, 22 So. 532; Bank 
of Guntersville v. Webb et al., 108 Ala. 132, 19 So. 14; 13 Corpus Juris, 370 (249.) 

[8] Under the evidence in this case the contract was binding on this plain- 
tiff, and that contract contained the two provisions above quoted, as to the health 
of the insured, and the officers of the company authorized to make contracts. It 
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being admitted at the time of the application and at the time of the delivery of 
the policy the insured was afflicted with a- serious disease, increasing the risk of 
loss, all of which was known both to the insured and to the plaintiff, no recovery 
can be had in this case. Application of the foregoing principle has been given 
effect in Powell v. Prudential Ins. Co., etc., 153 Ala. 611, 45 So. 208, 210, in which 
case it is said: “An insurance corporation may so draw the various papers 
connected with its contract of insurance, as to prevent general and local agents 
from exercising powers to the detriment of the corporation, when the sub- 
stantive provisions of the contract are brought home to the insured, prior to 
the alleged delivery of the policy.” Reference is also made to Prine v. American 
Cent. Ins. Co., 171 Ala. 343, 54 So. 547; Brotherhood of Ry., etc., v. Riggins, 214 
Ala. 79, 107 So. 44; Am. Nat. Ins. Co. v. Rosebrough, 207 Ala. 538, 93 So. 502; 
Mutual Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649. 
The case of Northwestern Life Ass’n y. Findley, 29 Tex. Civ. App. 494, 68 S. W. 
695, is based upon the assumption that the agent who delivered the policy acted 
in good faith towards his company, which is not the case here, and in Germania 
Life, ete., v. Lauer, 123 Ky. 727, 97 S. W. 363, the opinion is based upon the 
rule as stated, as we have tried to do in this opinion. 

Under the facts of this case, and under the law as we find it, the defendant 


is entitled to the general charge, as was requested. The judgment is reversed, 
and the cause is remanded. 


Reversed and remanded. 


INDEPENDENT LIFE INS. CO. OF AMERICA vy. BUTLER. 
8 Div. 177. 
Supreme Court of Alabama. 
_ May 29, 1930. 
Rehearing Denied June 26, 1930. 
129 Southern Reporter 466. 
1. INSURANCE. ; are A : 
Insurance application, not made part of policy by being incorporated therein 
or attached thereto, is not part of contract (Code 1923, § 8371). 

Code 1923, § 8371, provides, in part, no life insurance company, nor 
any agent thereof, shall make any contract of insurance or agreement other 
than that plainly expressed in poliicy. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. : ; ; 
Insurance application, containing representations of health, may be received in 

support of plea of fraud, though application is not made part of contract (Code 

1923, § 8371) 

(For other cases, see Insurance, Dec. Dig. § 655[2}.) 

3. INSURANCE. ; 
Where plea is of warranty as to health of insured and breach thereof, insur- 

snes, bplication not made part of policy is not evidence of warranty (Code 1923, 
8 


(For other cases, see Insurance, Dec. Dig. § 654[2].) 
4. INSURANCE. 
_ Beneficiary must plead incontestable clause to take advantage thereof against 
insurer’s defense, resting on warranty of sound health. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 
5. INSURANCE. 

To sustain plea that insured had high-blood pressure, heart disease, or kidney 
disease, insurer had burden of showing that insured was afflicted with such diseases, 
that they were serious, and affected general soundness of insured’s health. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
6. INSURANCE. 


_ Term “disease,” as regards life insurance, denotes illness, which has impaired 
. ’ . . 
insured’s constitution. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 
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7. INSURANCE. : ) 

One who has kidney trouble from temporary ailments is not necessarily affected 
with kidney disease, so as to defeat insurance liability. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

9. INSURANCE. 

Doctor’s certificate attached to proof of loss held not to show that, at time 
policy was issued, insured was afflicted with disease of which he died. 

Policy of life insurance was issued on October 24, 1927, and the insured 
died on June 4, 1928, and the doctor’s certificate showed that the primary 
cause of death was myocarditis, and the contributing cause was hypatrafus 
of heart with nephritis, that, when the certifying doctor attended the 
insured four or five times in the spring of 1927, he had influenza, and at 
that time was not afflicted with any infirmity, deformity, or chronic disease. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Morgan County; W. W. Callahan, Judge. 

Action on a policy of life insurance by Sardia F. Butler against the Inde- 
pendent Life Insurance Company of America. From a judgment for plaintiff, 
defendant appeals. Transferred from Court of Appeals. 

Affirmed. 

Defendant’s refused charge 14 (to which charges 8, 9, 10, 14a, 16, 30, 31, 
32, and 33 are similar) is as follows: 

“If you find from the evidence that the insured Wm. H. Curbow made and 
signed a written application to the defendant for the issuance of the policy sued 
on, and that in said application he warranted that he had never had any disease 
of the kidney, and if you further find that said warranty was untrue, and that 
the said Curbow had been afflicted with a disease of the kidney and that he knew 
at the time he made said warranty that he had been afflicted with said disease, 
and that he knew that said warranty was false, and if you further find from the 
evidence that said warranty was made by the said Curbow with the actual intent 
to deceive the defendant and to induce it to issue the policy sued on, and if you 
further find that said warranty did deceive the defendant, and that it relied thereon 
in the issuance of said policy your verdict should be for the defendant.” 

Charge 27, refused to defendant, is as follows: 

“If you find from the evidence that under the terms of the policy of insur- 
ance sued on no obligation was assumed by the defendant unless on the date of 
issue and date of delivery of said policy the insured Curbow was alive and in 
sound health, and if you further find that the said Curbow was not.in sound 
health on the day of the issuance of said policy and on the day of its delivery 
to him, but that the said Curbow was suffering from high blood pressure, your 
verdict should be for the defendant.” 

Refused charges 28 and 29 are the same as charge 27, except that they describe 
the disease as “heart disease” or “kidney disease.” 

Tennis Tidwell, of Decatur, for appellant. 

Ben L. Britnell and Eyster & Eyster, all of Decatur, for appellee. 

Brown, J. 

This is an action on a policy of life insurance issued by the defendant to Wil- 
liam H. Curbow, on his application, naming his wife, the plaintiff, as the sole 
beneficiary. 

The substance of the defendant's plea 3 is that the insured “made and signed 
a written application to the defendant for the issuance of the policy sued on, 
and that in said application he warranted he was in perfect health; that in fact 
he was not in perfect health, but was suffering from either high blood pressure 
or heart or kidney disease; that the insured knew he was not in perfect health, 
but was suffering from one or more of these diseases at the time the application 
was made, and knew the warranty was false; that it was made by the insured with 
intent to deceive the defendant, and with the purpose of inducing the defendant 
to issue the policy of insurance sued on; that said warranty did deceive the defend- 
ant, and that the defendant relied on the warranty in the issuance of the policy; 
and that said warranty was material to the risk. 


Pleas 4 and 9 were of like import, alleging a warranty made in the application 
for the issuance of the policy and a breach thereof. 


Plea 10 was to the effect that the policy contract stipulated that “no obligation 
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is assumed by the Company unless on the date of delivery hereof, the insured is 
alive and in sound health”; and averred that the insured was not in sound health 
on the date of the issuance and delivery of the policy, but was suffering from 
either high blood pressure, heart disease, or kidney disease, which increased the 
risk of loss under the policy. 


Plea 11 was to the same effect, except it did not aver that the alleged 
disease increased the risk of loss. 


. Embodied in the policy contract, among others, were the following pro- 
visions : 

(1) “No obligation is assumed by the Company unless on the date and 
delivery hereof the insured is alive and in sound health.” etc. 

(2) “This policy shall be incontestable from date of issue except for non- 
payment of premiums, actual and intended fraud, or for engaging in military 
or naval service in time of war, without permission from the Company,” etc. 

(3) “All the conditions and agreements contained on this, the preceding 
and succeeding pages hereof, constitute the entire contract between the Com- 
pany and the insured and the holder or claimant thereof,” etc. 

[1] The application for the issuance of the policy was not made a part of 
the policy by being incorporated therein or attached thereto; and the last- 
quoted stipulation, 3, excludes the idea that any writing not embodied in, indorsed 
on, or attached to, the policy and made a part thereof, shall be considered a part 
thereof; and this is the clear effect of the statute, Code 1923, § 8371, as inter- 
preted in Manhattan Life Insurance Co. v. Verneuille, 156 Ala. 592, 47 So. 72, 
74. To quote from that opinion, after quoting the statute as it appeared in 
the Code of 1896, § 2602, “The language quoted is clear and unambiguous. It 
means what it says and says what it means. To hold that the insured is bound 
by any anterior or contemporaneous agreements, not plainly expressed in the 
policy, would strike down both the spirit and letter of the statute. Certainly 
the parties could, in the absence of the statute, make the application a part of 
the contract by proper reference thereto, and without setting out said agree- 
ment in the policy; but to hold that they can do so in the very face of this statute 
would be to emasculate it.” (Italics supplied.) 

This statute was carried forward into the Code of 1907, without change, 
except the penal provisions were embraced in the Criminal Code as section 7188, 
and the other provisions in the Civil Code as section 4579; and thereafter, in 
Empire Life Insurance Co. v. Gee, 171 Ala. 435, 55 So. 166, 167, it was noted 
that: “In Mutual Life Ins. Co. v. Allen, 166 Ala. 159, 51 So. 877, section 4579 
was accepted as meaning that all such agreements between the parties to con- 
tracts of insurance as are not plainly expressed in the policy do not bind the 
parties, though so much of the contract as is so expressed remains unaffected by 
the part not so expressed. In the more recent case of Satterfield v. Fidelity 
Mutual Life Ins. Co., 171 Ala. 429, 55 So. 200, it was held that the contents of 
papers, incorporated by reference as a part of the policy and attached thereto, 
were expressed in the policy, within the meaning of this section. 

“These constructions—and we adhere to them—make the policy, including 
documents adopted by reference and attached, the sole expositor of the contract 
between the parties. * * * The insurer may not therefore sustain a plea that 
the insured has breached the contract by giving in evidence the warranties 
of an application for the policy, not incorporated in the body of the policy, or 
not so attached as to serve the purpose of the statute.” 

Since this decision, the statute has been brought forward into the Code of 
1923 as section 8371 without change, with the effect of adopting this interpreta- 
tion as its true meaning. Barnewall v. Murrell, 108 Ala. 366, 18 So. 831. 


___ In a more recent case, Sovereign Camp W. O. W. v. Hutchinson, 214 Ala. 
340, 108 So. 520, 523, we note this expression: “In order to constitute a warranty, 
the subject-matter must either be incorporated in the body of the policy, or in 
some other paper adopted by reference therein as a part of the policy.” It 
appears from an examination of the report of that case that the pleas approved 
all averred that the application was a part of the policy. The quoted utterance, 


therefore, was not necessary to a decision of the case, and is at most a loosely 
expressed dictum. 


The expression found in the opinion of the Court of Appeals in the case 
of Penn/Mutual Life Ins. Co. v. Cobbs, 123 So. 94, 97, that “the plaintiff insists 
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that, in order for an application for a life insurance policy to be regarded as 
a part of the contract of insurance, it must be either indorsed on the policy 
or physically attached thereto. We think this is too narrow a construction 
to place upon the language of section 8371 of the Code of 1923,” is not only 
dictum, but is not in accord with the decisions of this court. In that case the 
court found as a fact that the application was attached to, and made a part of, 
the policy. 

[2, 3] An application for the issuance of a policy of insurance, signed by 
the insured, containing representations as to the health of the insured, may be 
received as evidence of such representations in support of a plea of fraud and 
deceit, though the application is not embodied in, nor made a part of, the con- 
tract (Reliance Life Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307; Mass. Mutual 
Life Ins. Co. v. Crenshaw, 195 Ala. 263, 70 So. 768; Empire Life Ins. Co. v. 
Gee, supra); but, where the plea is of a warranty and a breach thereof, such 
application not embodied in, or attached to, the policy, and made a part thereof, 
is not evidence of such warranty. Empire Life Ins. Co. v. Gee, 171 Ala. 435, 
55 So. 166; Reliance Life Ins. Co. v. Sneed, supra. For this reason, charges 8, 
9, 10, 14. 14a, 16, 30, 31, 32 and 33 were refused without error. 

[4] The defendant’s pleas 10 and 11 are rested upon the warranty of “sound 
health” embodied in the policy contract. Reliance Life Ins. Co. v. Sneed, 217 
Ala. 669, 117 So. 307. 

Appellee’s contention that the defense asserted in these pleas is unavailing 
to the defendant because of the incontestable clause is without merit, in the 
— of a replication pleading the incontestable clause as an answer to the 
pleas. 

[5] The diseases pleaded in these pleas as a breach of the alleged war- 
ranty not being as a matter of common knowledge, such as would increase the 
risk, to sustain the plea the defendant had the burden of showing that the 
insured was afflicted with the alleged diseases; that they were serious, and such 
as affected the general soundness of his health. National Life & Accident 
Ins. Co. v. Bridgeforth (Ala. Sup.) 124 So. 886; Padgett v. Sovereign Camp, 
W. O. W., 218 Ala. 255, 118 So. 456; Massachusetts Mut. Life Ins. Co. v. Cren- 
shaw, supra; Providence Savings Life Assurance Society v. Pruett, 141 Ala. 
688, 37 So. 700; Mutual Life Ins. Co. of New York v. Mandelbaum, 207 Ala. 
234, 92 So. 440, 29 A. L. R. 649. 

[6] The term “disease” means more than a temporary disorder; it denotes 
a serious illness, which has impaired the constitution or left in its wake some 
organic or chronic effect undermining the general health. Joyce on Insurance, 
§ 1848; Logan v. Providence Savings Life Assurance Society, 57 W. Va. 384, 
50 S. E. 529; Peterson v. Modern Brotherhood of America, 125 Iowa, 562, 101 
N. W. 289, 67 L. R. A. 631; Cushman v. United States Life Insurance Co., 70 
N. Y. 72; note 37 C. J. 460, treating “Scope and meaning of the word ‘disease.’ ” 

“High blood pressure,” like vertigo, is more of a symptom than a disease. 
Mutual Benefit Life Ins. Co. v. Daviess’ Ex’r, 87 Ky. 541, 9 S. W. 812. And 
it has been held that an anemic murmur of the heart “indicating no structural 
defects,” but arising from temporary debility or weakness, is not a bodily in- 
firmity. Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 F. 945, 7 C. C. A. 
581, 22 L. R: A; 620. 

[7] And, likewise, that one who has “kidney trouble” from temporary ail- 
ments or causes is not necessarily affected with a “kidney disease.” Hoga 
v. Metropolitan Life Ins. Co., 164 Mass. 448, 41 N. E. 663; Continental Life 
Ins. Co. v. Yung, 113 Ind. 159, 15 N. E. 220, 3 Am. St. Rep. 630. 

The evidence made the case one for the jury as to whether the insured’s 
ailments were serious diseases affecting his general health, and charges 27, 
28 and 29 were refused without error. 

[8] The hypothetical question, made the basis for assignment of error 1], 
was put to the defendant’s witness Dr. Walker on cross-examination, and, while 
the hypothetical facts were not then in evidence, the testimony subsequently 
introduced by the plaintiff in rebuttal clearly tended to sustain the hypothetical 
case, and, if it be conceded that it was error to overrule the objection to the 
question, it was clearly error without injury. 

[9] The evidence is without dispute that the policy of insurance was issued 
on October 24, 1927, and appellant insists, if we understand its contention, that 
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the doctor’s certificate attached to, and made a part of, the proof of death is 
conclusive against the plaintiff that the insured was afflicted with the disease 
of which he died on June 4, 1928, at the time the policy was issued. Conceding 
that this certificate is evidence under the holding in Cotton States Life Ins. 
Co. v. Crozier, 216 Ala. 537, 113 So. 615, the most it shows is that the primary 
cause of death was “myocarditis,” and the contributing or secondary cause was 
“hypatrafus of heart with nephritis”; that, when the certifying doctor attended 
the insured “four or five times in the spring of 1927,” he had influenza, and at 
this time was “not afflicted with any infirmity, deformity, or chronic disease.” 
(Italics supplied.) 

There is nothing in this certificate to indicate when the disease of which 
the insured died first developed, and the statements therein are clear to the 
conclusion that he was not so afflicted in the spring of 1927. National Life 
& Accident Ins. Co. v. Puckett, 217 Ala. 110, 115 So. 12; Independent Life Ins. 
Co. v. McCurry, 22 Ala. App. 602, 118 So. 495. 

The appellant’s contention that the court erred in overruling its motion for 
new trial is rested largely upon the testimony of Dr. Walker given in his exam- 
ination in chief, going to show that, when he was called to treat the insured 
in the spring of 1927, he was then afflicted with myocarditis—an inflammation 
of the fleshy or muscular substance of the heart, had albumen in his blood, a 
symptom of Bright’s disease, nephritis—and that at that time his heart was 
hypertrophied, excessively developed. 

But this testimony is contradicted, not only by the certificate of Dr. Walker, 
attached to and made a part of the proof of death, but by his cross-examination, 
and the rebuttal testimony as to the physical condition of the insured after Dr. 
Walker’s treatment, and insured’s activities in the prosecution of his business. 

We are not able to affirm that the verdict of the jury is contrary to the 
great weight of the evidence, and therefore that the court erred in overruling 
the motion for new trial. Cobb v. Malone, 92 Ala. 630, 9 So. 738. 

The record is free from reversible error. 

Affirmed. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 

On Rehearing 
Brown, J. 

[10] Assuming the correctness of appellant’s contention that pleas 3, 4 and 
9 are pleas of fraud, and not pleas of breach of warranty, the issues presented 
by these pleas were fully given to the jury in the oral charge of the court, 
and in given charges 11, 12, 13, 17, 19, 20 and 21, and reversible error was not 
committed in refusing charges 8 to 33, referred to in the foregoing opinion. 

It results that the application for rehearing is therefore overruled. 

Anderson, C. J., and Sayre and Thomas, JJ., concur. 


INDEPENDENT ax’ INS. CO. v. WOODS. 
Div. 19. 
Court of Appeals of Alabama. 
June 30, 1930. 
129 Southern Reporter 487. 
1. NEW TRIAL. 


Verdict finding that weekly payment life policy was in force at insured’s 
death held against overwhelming weight of evidence, warranting new trial. 
Life insurance policy was issued February 21, 1927, and required 
weekly payment of premium to be made on or before each Monday dur- 
ing continuance of policy. Premiums were payable to authorized repre- 
sentatives of company and to be binding were required to be properly 
credited and receipted for in premium receipt book pertaining to policy. 
If premium was not delinquent exceeding four weeks, insurer was never- 
theless liable, but thereafter liability under policy ceased. Insured died 
on March 31, following and had paid no premiums except first weekly 
premium. 


(For other cases, see New Trial, Dec. Dig. § 72.) 
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2. INSURANCE. <4 ; 
Provision in life policy requiring receipts for weekly premiums to be bind- 
ing to be entered in premuim receipt book held valid. 


(For other cases, see Insurance, Dec. Dig. § 186[1].) 


Appeal from Morgan County Court; W. T. Lowe, Judge. 

Action on a policy of life insurance by Nannie Woods against the Inde- 
pendent Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 

Tennis Tidwell, of Decatur, for appellant. 

Wert & Hutson, of Decatur, for appellee. 

Rice, J. 

Appellee’s son, one Frank Woods, had his life insured by appellant corpora- 
tion, naming appellee as the beneficiary, etc. The policy was issued on Febru- 
ary 21, 1927, which was on Monday, at which time a weekly premium of 25 
cents was, according to all the testimony, paid. A pertinently important portion 
of the first paragraph of the said policy is in the following language: “The 
Independent Life Insurance Company of America, incorporated under the laws 
of the State of Tennessee, in consideration of the payment of the weekly 
premium stated below on or before each Monday during the continuance of 
this policy, will pay, etc.” (said weekly premium being twenty-five cents). 

Another excerpt from the language of said policy, that will have a peculiar 
bearing upon our comments and decision, as hereinafter expressed, is as follows: 
“Premiums are payable only to an authorized representative of the company, 
and such premium payments, to be binding, must be properly credited, and 
receipted for by such representative in the premium receipt book pertaining 
to this policy. * * * No representative or employee of this company is authorized 
to receive or to credit or receipt for, in the said premium receipt books, premi- 
ums which are more than four weeks in arrears, etc.” 

And yet another is: “Should the insured die while the premiums on this 
policy are in arrears not exceeding four weeks, the company will pay the amount 
of insurance provided herein * * * but after the expiration of the said period, 
the Company’s liability under this policy shall cease, etc.” 

Perhaps it is unnecessary to quote this provision in said policy: “This 
Policy shall be void * * * if any premium hereon shall not be paid when due 
according to the terms of this policy.” 

And it is sufficient to merely state that the policy provided for reinstate- 
ment, or revival, after lapsing under the “four weeks arrearage clause” above 
quoted within the period of one year from the date to which premiums had been 
duly paid, by insured complying with certain conditions, etc., therein set forth: 
and that in the “receipt book,” above referred to, it was specifically mentioned 
that “premiums are due each Monday in advance.” 

The suit, from the judgment in which, in plaintiff’s favor, this appeal is tak- 
en, was brought by appellee in a complaint based upon the above-mentioned 


policy. There were two counts, each, for all practical purposes here, in Code 
form. Code 1923, § 9531(12). 


[1] According to the language in appellee’s brief, which seems to us to be 
correct, “the pleas raise the question as to whether * * * the policy had lapsed 
or * * * was in force at the time of the death of the insured.” And, so far as 
we can see, that is the only question, raised by the large number of pleas inter- 
posed. By these pleas, and, according to appellant’s testimony offered in sup- 
port thereof, it was contended, as against the prima facie right to recover shown 
by appellee, by the introduction in evidence of the policy, which appeared to be 
regularly issued, etc., proof of her interest, and the death of insured, etc., that 
the policy had lapsed, prior to the death of insured, because the premiums 
were allowed to become in “arrears exceeding four weeks,” and that there had 
been no revival, reinstatement, etc., according to the terms of the policy. 

The facts shown by the undisputed testimony were that from the date of 
issuance of said policy, no further premium was paid on same until on or before 
insured became desperately ill on March 26, 1927, from which illness he died on 
March 31, 1927. 

Appellee’s testimony, given by one Will Woods, a brother of insured, was 
to the effect that he, the said Will Woods, went to the office of one Hughes, 
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the superintendent, etc., of appellant, on Sunday, March 27, 1927, and then and 
there paid to Hughes, for appellant, the sum of $1.50, for the weekly premiums 
due by insured from the date of the last and only payment on February 21, 
1927, to and including the date of March 28, 1927, and then another 25-cent week- 
ly payment even in advance of that. Appellant’s testimony, on the above par- 
ticular point, given by its witness, the said Hughes, was to the essential effect 
that the said Will Woods came to the office of Hughes on March 29, 1927, and 
deposited with Hughes $1.50 for the purpose, and in an effort which never be- 
came successful, and indeed, as events transpired, could never become success- 
ful—because, at the moment, insured was in the hospital, suffering from a fatal 
illness which brought on his death on March 31, 1927—to revive or reinstate said 
policy, etc., under its terms. 

The “receipt” given by Hughes to the said Will Woods, for the $1.50 
mentioned, which “receipt,” as it is identified, and agreed to have been 
as it now appears, by both Will Woods and Hughes, has been, or rather 
a photostatic copy thereof has been, sent up as a part of the bill of excep- 
tions, for our inspection. The said receipt is the regular printed form, 
shown, without dispute, to have been used by appellant whenever an author- 
ized agent accepted money from one seeking to “revive” a policy which had 
lapsed. The date of the receipt is indicated thus “3/29/27,” the figures having 
been admittedly made by the said Hughes. Appellee’s witness Woods contended, 
and she now contends here on appeal, that the figures appearing upon said re- 
ceipt, indicating its date, are not those we have set down, but are “3/27/27.” 

Going back for a moment, we quote, as of benefit to us in reaching a point, 
as follows, from the brief of appellee’s able counsel, filed here on appeal: “* * * 
The only question in the case * * * was whether or not the one dollar and a half 
was paid on March 27th, or March 29th.” We do not regard this as the only 


question in the case, but, since a critical inspection of the “receipt” sent up is so 
convincing that the “date” of same is as contended for by appellant, to wit, 
“3/29/27,” and since the “form” of the receipt, viz., the regular “revival” form 
of receipt, appears to corroborate so strongly the testimony of appellant’s witness 


Hughes, and to refute to a like degree the testimony of appellee’s witness Will 
Woods, these things, taken in connection with other circumstances in the case— 
the fact that insured was, even on March 27th, fatally ill, in a hospital; that ap- 
pellant had no knowledge of this; that no premium had been paid on the policy 
from the date of its issue, ete.—render the conclusion by us inescapable that the 
trial judge erred in overruling appellant’s motion for a new trial, on the ground 
that the verdict was against the overwhelming weight of the evidence. This for 
the reason that, as the case was tried below, verdict and judgment could not 
have gone in favor of appellee unless the jury found out that the date of the 
“receipt” offered in evidence was “3/27/27.” In doing this, we are of the opinion 
the jury went against the weight of the evidence in such a way, and to such an 
extent, as that, under the long-established rule in this state, it was the duty of 
the trial judge, upon proper motion, which was filed, to have set said verdict 
aside. Cobb v. Malone, etc., 92 Ala. 630, 9 So. 738. 

_ For the error in overruling appellant’s motion for a new trial the judgment 
is reversed, and the cause remanded. 

[2] This disposes of the appeal, but we feel constrained to remark, in ad- 
dition, that, so far as we can see, or are advised, the provision in said policy 
to the effect that receipts for premiums, to be binding, must be entered, etc., in 
the premium receipt book, is a valid one. If it is so—though we will not here 
and now declare it to be so—the fact that the “premium payments,” which appel- 
lee’s witness Will Woods asserts he made, were not “credited and receipted 
for” in the premium receipt book, etc., which is before us, would have entitled 
appellant, under the evidence in the record, to have been given, at its request, 
the general affirmative charge in its favor. 

Reversed and Remanded. 
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COMLEY, State’s Atty., ex rel. SZECSKAS, v. ST. LASZLO HUNGARIAN 
ROMAN & GREEK CATHOLIC SICK BENEFIT SOCIETY OF 
BRIDGEPORT, Inc. 
Supreme Court of Errors of Connecticut. July 9, 1930. 
151 Atlantic Reporter 162. 
1. INSURANCE. 


Vote to amend benefit society’s by-laws, respecting suspension of members, 
held abrogated by subsequent adoption of new by-laws. 

The members voted at annual meeting to amend by-laws by providing 
that members returning to old country must pay dues every month, and 
“will be suspended” if they fail to do so, whlie the new by-laws, subsequently 
adopted, provided that every member six months in arrears “shall be sus- 
pended.” 

(For other cases, see Insurance, Dec. Dig. § 693.) 

2. INSURANCE. 

Any uncertainty as to meaning of vote to amend benefit society’s by-laws, 
respecting suspension of members, must be resolved in member’s favor. 

(For other cases, see Insurance, Dec. Dig. § 693.) 

3. INSURANCE. 

Member not suspended from benefit society by three-fourths vote of mem- 
bers at meeting thereof, as required by by-laws, held not lawfully suspended. 

The by-laws provided that any member “shall be suspended” for fail- 
ure to comply with by-laws, stealing from society, etc., and that member 
violating by-laws is subject to right of meeting to pass on and suspend 
him by vote of three-fourths of members. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

Appeal from Superior Court, Fairfield County; Carl Foster, Judge. 

Application by William H. Comley, State’s Attorney, on the relation of Kather- 
ine Szecskas, for a writ of mandamus requiring the St. Laszlo Hungarian Roman 
and Greek Catholic Sick Benefit Society of Bridgeport, Inc., to reinstate relator 
in full membership therein. From a judgment for respondent, after overruling 
of a demurrer to its return to the alternative writ and trial of the issues to the 
court, relator appeals. 

Error and case remanded, with direction to enter judgment that relator be 
restored to full membership on payment of dues owing. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, JJ. 

Clifford. B. Wilson, of Bridgeport, for appellant. 

Jacob B. Klein, of Bridgeport, for appellee. 

MA tstE, J. 

The relator was a member of the respondent society, in good standing. In 
1924 she returned to Hungary and since has resided there. The by-laws of the 
society provide for the payment of monthly dues. The son of the relator paid 
her dues at the regular monthly meeting of the society in February, 1927, in ac- 
cordance with its custom to receive them at these meetings. Her dues were not 
paid at the monthly meeting in March. The next monthly meeting would have 
fallen on Easter Sunday, and it was voted to postpone it for a week, and notice 
of this change was given in various ways. The relator’s son, however, went to 
the place of meeting on Easter Sunday to pay the dues, but found no one there 
to receive them. He appeared at the regular meeting in May and offered to pay 
all dues in arrears, but the respondent refused to receive them. The secretary 
reported to this meeting that the relator had been suspended for nonpayment of 
dues and, the court finds, this action was duly approved by the members of the 
society. On June 3, 1927, the advisory board, whose duty it is under the by-laws 
to supervise the affairs of the society, also approved the relator’s suspension. 
This action is brought to compel her reinstatement as a member of the society 
and the decisive question is, Was she suspended in accordance with its by-laws? 

The relator seeks several changes in the finding. In so far as these ask 
the addition of formal matters, as provisions of the by-laws, or portions of the 
records of the society, we treat them as a part of the finding. In so far as they 
involve the legal effect or construction of the by-laws or records, we deal with 
them sufficiently hereafter. The only other change sought is not material to the 
disposition of the case in the view we take of it. 
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In January, 1921, the society adopted new by-laws for governing its affairs. 
They conclude with this statement: “These by-laws shall according to the resolu- 
tion of the annual meeting go into effect April 1, 1921, and become binding upon 
each and every member of the Society.” They provide that any member leaving 
the United States must notify the head secretary within sixteen days, and if he 
fails to do so all his rights will be forfeited; and that any member leaving the 
United States is not eligible for sick benefits and for only half of the death bene- 
fits, but must pay monthly dues. Aside from these provisions there is no ex- 
press mention of members who have left the country, but the by-laws through- 
out use the inclusive expressions “any member,” “every member” or “all mem- 
bers.” Article VIII provides, in the first section, that any member or officer 
who fails to comply with the by-laws “shall be suspended from the Society,” and 
that he also “will be suspended” for stealing from the society, or for talking or 
writing against it, either at or outside its meetings. Section 3 of this article pro- 
vides that every member shall pay dues every month; if in arrears for two months 
a member is not eligible for sick benefits, and if in arrears for three months he 
shall not be entitled to the death benefit; and it then states that every member 
six months in arrears “shall be suspended” from the society. Section 4 of this 
article provides that any officer or member who violates the by-laws is subject to 
the right of the meeting to pass upon him and to suspend him, and a vote of three- 
fourths of the members is necessary. The by-laws as a whole appear to be a 
complete set of rules for governing the society, and they are printed in pamphlet 
form. 


[1] The trial court has found that in January, 1920, the by-laws were amended 
to provide that “any member that returns to the old country must pay monthly 
dues every month and that if they fail to do so they will be suspended from the 
Society.” This provision appears in the minutes of one of the annual meetings 
of the society in 1920 as a mere vote, without reference to any amendment or 
change in the by-laws. In view of the scope of the by-laws of 1921, their man- 
ner of issuance, and their terms, no other conclusion is reasonably possible than 
that this vote was abrogated by their adoption. As, by the terms of these by-laws, 
a member does not undergo suspension until there has been a failure to pay dues 
for six months, it necessarily follows that the relator was not subject to suspen- 
sion when the society acted in May, 1927. 


[2, 3] But if the vote of January, 1920, were in effect, supplementary to the 
by-laws of 1921, still we could not hold that the relator had been properly sus- 
pended. That vote provides that upon the nonpayment of dues a member who 
has returned to the old country “will be suspended.” This is not an express pro- 
vision that the nonpayment of dues will ipso facto work a suspension of mem- 
bership, as, for example, was the situation before us in Coughlin v. Knights of 
Columbus, 79 Conn. 218, 64 A. 223; and any uncertainty in its meaning must be 
resolved in favor of the members of the society. Estes v. Local Union, No. 43, 
90 Conn. 426, 431, 97 A. 326. It is significant that the words quoted are the same 
as those used in the first two sections of article VIII of the by-laws of 1921, 
except that there “shall” is used in two instances for “will.” The first section. 
of that article provides that any member “shall be suspended” for failure to comply 
with the by-laws, or for stealing from the society, or talking or writing against 
it. Certainly these could not be the grounds of an ipso facto suspension. Failure 
to obey the by-laws might consist of a very minor offense, such, for example, 
as a breach of that one which requires orderly attendance and forbids conduct 
unbecoming a member of the organization. Suspension for theft from the society 
or talking or writing against it would almost of necessity require an inquiry as 
to the facts. The only reasonable interpretation of article VIII is that the fourth 
section is intended to provide the procedure for all suspensions, that is, action at 
a meeting of the society, and a vote of three fourths of its members. If the vote 
of January, 1920, be regarded as still in force, it would come within this general 
provision and require like action. It is true that the society did act in the matter, 
but, as appears from the minutes of the meeting, that action was based upon a 
supposed existing suspension, and was upon the question of the relator’s reinstate- 
ment to membership, a very different situation than would have been presented 
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had the question been whether or not she should be suspended. Moreover, it does 
not appear that there was the requisite three-fourths vote of the members. In 
either aspect of the case, the relator has not been lawfully suspended from the 
society. 

There is error and the case is remanded to the superior court, with direction 
to enter judgment that, upon the payment of such dues as are due or past due, the 
relator shall be restored to full membership in the defendant society. 

All the Judges concur. 


PENN MUT. LIFE INS. CO. v. BLOUNT et al. No. 20546. 
Court of Appeals of Georgia, Division No. 1. June 11, 1930. 
153 Southeastern Reporter 794. 
INSURANCE. 


Agents’ custom of accepting credit for premiums held inadmissible to prove 
insurer ratified unauthorized delivery of policy requiring payment of premiums 
(Civ. Code 1910, § 1 (4). 

Syllabus by the Court. 


Evidence of a custom of a life insurance company to allow its local 
agents to deliver policies and accept credit for premiums is inadmissible 
to prove ratification by the insurer of the unauthorized delivery of a 
policy where the application, which is made a part of the contract of in- 
surance, contains this provision: “The contract of insurance shall not be 
in force unless or until a policy shall be issued and delivered to me and the 
first premium thereon actually paid during my lifetime and good health.” 
(For other cases, see Insurance, Dec. Dig. § 664.) 


Action by E. Hosea Blount and others, as trustees, against the Penn Mutual 
Life Insurance Company. Judgment for plaintiffs, and defendant brings error. 

Reversed. 

Callaway & Howard, of Augusta, and Fullbright & Burney, of Waynesboro, 
for plaintiff in error. 

Fleming & Fleming, of Augusta, for defendants in error. 

LUKE, J. 

In 1923 E. Hosea Blount et al., as trustees, brought this action against the 
Penn Mutual Life Insurance Company on a policy written on the life of Ransom 
A. Bell. This case has already been to this court three times and to the Supreme 
Court once (33 Ga. App. 642, 127 S. E. 892; 165 Ga. 193, 140 S. E. 496: 37 Ga. 
App. 756, 142 S. E. 183: 39 Ga. App. 429, 147 S. E. 768), and the pleadings and 
the facts have been so thoroughly threshed out that it would be useless repetition 
to give the history of the case from its inception. Suffice it to say that it has been 
held that the local insurance agent made an unauthorized delivery of the policy 
to the insured, in that he delivered it without payment of the initial premium, 
and that the controlling question for decision now is whether the court erred in 
admitting in evidence, over timely objection, certain testimony of the local agent, 
Heard, designed to show ratification by custom of the practice of delivering 
policies without requiring payment in cash of the initial premiums. 

In the decision in this case, reported in 39 Ga. App. 429, 147 S. E. 768, this 
court held that testimony of the local agent, Heard, who delivered the policy in 
question, to the effect that the company’s “agents” were accustomed to take “checks, 
notes, and cash” in payment of premiums, and that the “agents” knew of this 
custom, was improperly admitted. The defendants in error undertook to show 
by the witness Heard on the last trial of the case that when he used the word 
“agents” on the former trial he meant “the head agents or officers of the com- 
pany at the home office of the company.” After Heard had testified that he meant 
no such thing, counsel propounded to him certain questions. These questions, with 


the answers, are set out in the first special ground of the motion for a new trial 
as follows: 


“Q. Suppose you delivered a policy and took a note for the premium, were 
you not responsible to the company for the payment of the premium? A. In the 
event of nonpayment of a note which had been approved by the company, we 


were responsible to the company for net term insurance, and were not required to 
pay the regular premium. 
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“Q. Then the company did know that you took notes? A. Yes, but in this 
case no note was ever given. 

“Q. When you say the company knew, you meant that the executive officers 
of the company at the home office knew that you took notes for premiums? A. 
Yes, they knew it. They knew that we had taken a note when we had sent it to 
the auditor’s department. 

“Q. The company likewise knew that you took checks? A. Yes, during the 
lifetime and good health of the applicant.” 

The foregoing testimony of Heard was objected to “because any custom or 
practice by the defendant (which said testimony is offered to establish) with other 
persons, or under other circumstances than the proven facts of this transaction, 
cannot be proven to contradict the express terms of the contract between the 
parties, which provides that ‘the contract of insurance shall not be in force unless 
or until a policy shall be issued and delivered to me, and the first premium thereon 
actually paid, during my lifetime and good health,’ without violating two rules 
of evidence, one forbidding the substitution of a practice or custom for an ex- 
press contract provision in conflict with it; and the other rule of evidence, which 
forbids the introduction of parol evidence to vary the terms of a written con- 
tract which is neither ambiguous nor silent in its terms as to the matter to which 
the offered evidence would relate.” 

In the second special ground the same objection was interposed to the fol- 
lowing testimony given by the same witness on the former trial of the case: “It 
is a custom with us, under our practice and rules, to make delivery of a policy 
by taking a check. We would take a check on New York, New York exchange, 
when the party is considered good. As to how many days it takes to get a re- 
port that the check has been paid, I deposit it and get credit for it the next morn- 
ing. I would not send it through any mails to New York. It would be deposited 
in Augusta. I have been doing that for a great many years. Of course, some 
of the agents know about our accepting a check on premiums. The agents know 
that we take notes, checks, and cash.” 

The testimony adduced on the former trial of the case (39 Ga. App. 429, 147 
S. E. 768) is practically the same as that in the present record, with the excep- 
tion of the testimony of Heard which is quoted above. In the case referred to 
it was distinctly held that the evidence did not show ratification by the insurer 
of the unauthorized delivery of the policy to the insured. We gravely doubt it 
the additional evidence adduced on the last trial of the case would warrant a hold- 
ing that the company ratified the act of its agent in delivering the policy. How- 
ever, as we think such evidence was clearly inadmissible, and that the court com- 
mitted reversible error in admitting it, the judgment of the trial court must be 
reversed because of the errors pointed out in the first and second grounds of the 
motion for a new trial. The law sustaining this conclusion is found in this same 
case (33 Ga. App. 642[3a], 127 S. E. 892, 893): “The rule that a custom of a 
business or trade may be binding upon the parties to a contract, when it is of 
such universal practice as to justify the conclusion that it became by implication 
a part of the contract (Civil Code of 1910, § 1(4), cannot make the custom a 
part of the contract where, as in the instant case, the alleged custom is inconsistent 
with the expressed provisions of the agreement.” In the decision the law is con- 
cretely applied to the case in this language (page 650 of 33 Ga. App., 127 S. E. 
892, 896): “The express provisions of the contract are not avoided by the allega- 
tions of the petition with reference to a custom between the company and its 
agents whereby the agents were allowed to make delivery of policies and give 
credit for premiums, and the company would charge the agents with liability there- 
for for a period of 60 days. Under the language of the particular policy, the 
question is not, What was the custom and practice of the company in dealing 
with its agents with respect to the collection and payment of premiums generally? 
but, What was done in the particular case? Parties in the making of contracts 
may disregard a prevailing custom or usage, and if their stipulations are contrary 
thereto they will be presumed to have intended to exclude it from the particular 
agreement. * * * If the company accepted the liability of either of its agents 
for the premium, any custom that might prevail between it and its agents in other 
cases would be immaterial. * * * Any general course of dealings would like- 
wise be immaterial if the company did not agree to the arrangement in the par- 
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ticular case, and the petition fails to allege that it did so agree. It follows from 
what has been said that the petition cannot be sustained, either upon the hypothesis 
that the company’s general agent could and did waive the stipulation that the 
policy should not become effective until and unless the first premium should be 
paid in cash during the good health of the assured, or upon the theory that the 
stipulation was ineffective because the company was accustomed to accept the 
liability of its agent or agents in lieu of the payment of the premium by persons 
generally upon whose lives it issued contracts of insurance—both of which proposi- 
tions the plaintiffs (the defendants in error here) have insisted upon.” 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


WEGNER v. FEDERAL RESERVE LIFE INS. CO. OF KANSAS CITY. 
No. 29312. 
Supreme Court of Kansas. July 5, 1930. 
289 Pacific Reporter 431. 
INSURANCE. 
Premium payments in default were deductible from amount of recovery on 
policy under statute forbidding forfeiture within six months after default. 
(For other cases, see Insurance, Dec. Dig. § 666.) 
On motion for rehearing. 
Motion denied, with directions. 


For former opinion, see 130 Kan. 600, 287 P. 591. 

Dawson, J. 

In a motion for rehearing defendant endeavors to persuade this court that 
it reached an erroneous conclusion in respect to its liability on the second cause 
of action founded on Policy No. 10804. But the argument now advanced con- 
tains nothing this court failed to consider when we reached our decision, and 
the controlling point was sufficiently discussed in the opinion already delivered. 

However, defendant does raise a point not covered by our first opinion and 
which has to do with the fact that the insured actually was in default of pay- 
ment of premiums at the time of his death, and only the statute forbidding for- 
feiture of the policy, within six months after such default, except in conformity 
with its terms, constrained this court to order judgment in plaintiff’s favor on 
her second cause of action. Now, while that statute forbade the forfeiture of 
policy No. 10804 as attempted by defendant, it did not undertake to remit what- 
ever amounts the insured might owe the insurer on defaulted premium pay- 
ments. In this case at the time of his death in March, 1929, the insured owed 
defendant a balance of $7.58 on the first quarter’s premium for the year be- 
ginning October 7, 1928, and owed the second quarterly premium of $134.30 due 
January 7, 1929, a total of $141.88. This sum with interest thereon from date 
of default is a proper item to be credited against the amount of the judgment 
on the second cause of action. Defendant suggests that the computation of 
this credit item should be based on the insured’s liability for the whole year's 
premium less the amount he had paid on the first quarterly premium and less, 
also, the accumulated dividends standing to his credit. Such a computation 
would make a larger item of credit, but to give it countenance would shake 
our faith in the correctness would shake our faith in the correctness of de- 
fendant’s argument and our conclusion as well—that the accumulative dividends 
could only be credited when a full year’s premium was paid in cash, and that 
as the insured chose to pay in quarterly installments he was not entitled thereto. 

Plaintiff objects to any item of credit being given because this matter 
was not raised in the trial court. All the facts, however, were developed in the 
trial court and judgment in plaintiff’s favor was wholly denied. We have re- 
versed that judgment on the second cause of action and are directing judgment 
to be entered in plaintiff’s favor. But when this court orders final judgment 
instead of ordering a new trial it frequently happens that we must specify the 
particular amount for which judgment should be entered or how the amount of 
a directed judgment is to be computed. Mitchell v. Derby Oil Co., 117 Kan. 
520, 531, 232 P. 224; Platts v. Thompson, 126 Kan. 544, 551, 268 P. 833; Devlin v. 
City of Pleasanton, 130 Kan. 766, 288 P. 595, decided June 7, 1930. 

The motion for a rehearing is denied, but our mandate will direct that the 
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item of $141.88, with interest, be deducted from the judgment ordered in plain- 
tiff’s favor on her second cause of action. 


THOMAS v. SUPREME LODGE OF aaa FRATERNAL BROTHERHOOD. 
No. 29420. 
Supreme Court of Kansas. July 5, 1930. 
289 Pacific Reporter 440. 
1. INSURANCE. 


Evidence in action on beneficiary certificate justified finding that dues and 
assessments had been paid. 
Syllabus by the Court. : 

In an action on a beneficiary certificate it is held the evidence was suffi- 
cient to justify the jury in finding that dues and assessments had been paid. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 

2. INSURANCE. 
Beneficiary certificate was not void because of fact that disqualified beneficiary 
was named therein. 
Syllabus by the Court. 

The by-laws of a fraternal benefit society provided that, if the 
named beneficiary was disqualified, payment should be made to those 
related to the assured, in an order stated; held the beneficiary certificate 
was not void for the reason that a disqualified beneficiary was named 
therein. 

(For other cases, see Insurance, Dec. Dig. § 777.) 
3. INSURANCE. 


Fraternal benefit society incorporated in another state and authorized to do 
business within state was not limited by state law in respect to qualified beneficiary 
(Rev. St. Supp. 1930, 40—704, 40—706, 40—703). 

Syllabus by the Court. 
A fraternal benefit society was incorporated under the laws of the state 

of California, and authorized to do business there. The statutes of that 

state, and the by-laws of the society permit a member, in certain circum- 

stances, to name a friend as beneficiary in his certificate. The society 
was admitted to do business in Kansas. The statutes of Kansas do not 
allow such a society, if incorporated in Kansas, to permit a member to name 

a friend as beneficiary. Held, the California society, with respect to its 

Kansas members, was not limited to the Kansas law in this respect. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from District Court, Wyandotte County, Division No. 3; Wm. H. Mc- 
Camish, Judge. 

Action by Mary Thomas against the Supreme Lodge of the Fraternal Brother- 
hood. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Michael F. Shannon, of Los Angeles, Cal., James M. Meek, of Kansas City, 
and Richard F. Allen, of Topeka, for appellant. 

E. A. Enright, of Kansas City, for appellee. 

Harvey, J. 


This is an action on a fraternal benefit certificate. The verdict and judgment 
were for plaintiff, and the defendant has appealed. 


Defendant is a fraternal benefit society organized under the laws of the state 
of California, with its principal office at Los Angeles, and subsequently admitted 
to do business in this state. For some years it had a local lodge at Kansas City, 
Kan. On October 4, 1921, Frank Jerse made written application for membership 
in the society and named as his beneficiary Mary Nickilson—relaiionship, niece. His 
application was accepted, and the beneficiary certificate was issued to him. On 
March 10, 1926, Frank Jerse made application in writing on the certificate for a 
change of beneficiary, which recited that the assured did thereby “cancel and sur- 
render this certificate and request that a new one be issued and made payable to 
Mary Thomas (as I have no living blood relatives), related to me as nearest 
friend.” This was forwarded to the head office and indorsed by the supreme 
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secretary. “Pursuant to the foregoing request this certificate No. 162560 on afd 
after March 10, 1926, shall be payable, in accordance with its terms and conditions, 
to Mary Thomas, friend of Frank Jerse, the member named therein.” Early in 
May, 1928, defendant canceled the charter of its local lodge at Kansas City and 
made all members thereof members at large of the society. Frank Jerse died Av- 
gust -15, 1928. 

Plaintiff’s petition recited the above matters and specifically alleged that de- 
fendant was authorized by its charter and the laws of the state of California to 
incorporate in its constitution and by-laws chapter 31, section 147 thereof, and that 
at all times since its incorporation and now is issuing benefit certificates permitting 
beneficiaries therein in the class designated as “next friend.” A copy of the cer- 
tificate with the indorsements thereon was set out, and it was alleged that the 
assured paid all his dues and assessments, that proof of death had been made, and 
demand for payment had been made and refused. The answer of the defendant 
admitted the organization and existence of defendant under the law of California 
and the issuance of the certificate sued upon and generally denied the other allega- 
tions of the petition. If pleaded a number of the provisions of the certificate and ap- 
plication therefor and by-laws of the society, and made specific defense (1) that the 
May, 1928, assessment was not paid, by reason of which the assured became sus- 
pended and that he was never reinstated; (2) that assured had made false state- 
ments in his application for membership, which statements were warranted as true 
in that he had stated Mary Nickilson, the beneficiary to be named, was his niece, 
when in fact she was not related to him, and in that he stated he had never had 
any sickness, accident, or surgical operation, when in truth about 1914 he had 
sustained a serious accident which thereafter caused him to limp; and, (3) that 
plaintiff did not belong to a class of persons who could be a beneficiary under 
the laws of Kansas nor under the by-laws of the society. The reply put these 
defenses in issue. 


[1] As to the payment of the assessment for May, 1928, the evidence discloses 
that, when the charter was taken from the local lodge at Kansas City, it had no 
officers except the treasurer, who performed the duties of secretary. He was ad- 
vised of the action by the supreme secretary of the society, but was not instructed 
to inform the members—then about sixty in number—and did not do so. There is 
evidence that the supreme secretary mailed a general circular letter to the members 
of the local lodge, advising them of the action and informing them that their pay- 
ments in the future should be made directly to the head office; but there is con- 
troversy as to whether that letter was ever received by the assured. The secretary 
of the local lodge was instructed by the supreme secretary of the society to inform 
the members when they called to pay assessments. The May assessment was due 
May lst, but payable any time that month. There is evidence that on the last day 
of the month defendant sent a young man with the money to pay his May assess- 
ment to the treasurer of the local lodge, who informed the young man that he was 
not receiving assessments, but gave to him an envelope addressed to the home office 
in which the assessment might be sent, and there is evidence that it was sent on the 
same day. Under the by-laws, if the payment was made within sixty days after it 
became due the member was automatically reinstated. While there is some con 
fusion about the payment growing out of this disorganization of the local lodge 
and the necessity of sending the money to the head office, it seems clear from the 
evidence that the society received this money at the head office and retained it— 
hence, that there was no final suspension of the member, and the certificate was in 
force at the time of his death. There is some argument in the brief with reference 
to the payments for March and April, but the answer did not plead these as having 
been in default, counsel for defendant during the trial stated in open court that he 
he was not relying on any default by reason of the nonpayment of these assess 
ments, and the evidence discloses that they were paid on May 3d and retained by de- 
fendant. The jury was justified in finding that payment of dues and assessments 
had been made, and that the certificate was in force at the time of the death of 
the assured. 


[2] Appellant contends that the beneficiary’s certificate was void from the be- 
ginning because of false answers made by the assured in the application. This con- 
tention cannot be sustained. It is true the evidence disclosed that Mary Nickilson, 
the beneficiary first named, was not the niece of the assured, nor was she related to 
him by blood or marriage. But she is claiming nothing under this certificate. The 
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beneficiary was changed to Mary Thomas, who prosecutes this action. More than 
that, a by-law of the society contemplates that a beneficiary may be named who 
cannot take under the statutes or by-laws of the society and provides to whom pay- 
ment shall be made in such a case. Hence by the provision of the society’s by-laws 
it is not relieved from payment because a beneficiary has been named who does not 
stand in such relation to the assured that he or she can take under the certificate. 
In this respect this case is much like Lodge v. Order of Umited Commercial Travel- 
ers, 120 Kan. 439, 244 P. 4, 5, where it was held: “Where the named beneficiary of 
a fraternal life insurance policy was disqualified to take on the ground that she was 
not the wife of the insured, although she was so designated in the insured’s applica- 
tion for insurance, which was attached to the policy, and where the fraternal in- 
surance society resisted payment, and invoked the provisions of its constitution and 
by-laws to show plaintiff’s disqualification, and where the constitution and by-laws 
provided that, where the designated beneficiary was disqualified, a certain desig- 
nated class of persons beginning with the widow would be entitled to the insurance, 
it is held that the widow was entitled to intervene, and her interplea, reciting the 
pertinent facts and invoking the pertinent by-law defining her rights, was good 
against the demurrers of the plaintiff and defendant lodged against it.” 

With respect to appellant’s contention that the assured made a false answer to 
the question “Have you ever had any sickness, accident, or surgical operation?” 
it is sufficient to say that the evidence did not support this defense. The most that 
can be said is that the evidence is conflicting with respect thereto, and the general 
finding of the jury in favor of the plaintiff is a finding against appellant on thac 
point and is binding on this court. 


[3] Appellant contends that plaintiff, being only a friend of the assured, can- 
not be a beneficiary. Our statute (R. S. 40—701, R. S. Supp. 1930, 40—704) does not 
authorize the naming of a friend as a beneficiary. The California statute under 
which the defendant society was organized and transacts business and the by-laws 
of the society do authorize the naming of a friend as a beneficiary. It is argued 
when the defendant society was admitted to do business in Kansas, so far as its 
members in Kansas are concerned, it is limited by the Kansas statute with respect to 
the class of persons who may be named as a beneficiary. We do not so understand 
our statute, the pertinent portion of which, relating to foreign fraternal benefit so- 
cieties, reads: “That such society shall be shown to be authorized to do business in 
the state, province or territory in which it is incorporated or organized, in case the 
laws of such state, province or territory shall provide for such authorization; and 
in case the laws of such state, province or territory do not provide for any formal 
authorization of such society to do business therein, then such society shall be 
shown to be conducting its business in accordance with the provisions of this ar- 
ticle.” R. S. 40-706, Supp. 1930, 40—703. 


Under this statute, when the defendant society made application to be admitted 
to do business in this state, it was required to show among other things that it was 
organized under the laws of California, and that it was authorized to do business 
in that state under those laws. It would have been compelled to-do business in con- 
formity with the laws of this state only in the event there had been no provision 
in the laws of California authorizing a society such as it to do business in that 
state. The fact that the laws of California under which it was incorporated, and 
in accordance with which it was authorized there to do business, authorized the 
business to be done differently than the society could have done business, had it 
been organized under the laws of this state, might influence the insurance com- 
missioner in determining whether he would grant authority for it to do business 
in this state. But that is a question with which we are not concerned. The 
statute quoted does not require the defendant society to limit the beneficiaries who 
may be named in its certificates to those named in our statute. 


The statutes of California and the by-laws of the defendant society permit a 
member to name a friend as beneficiary only when the assured has no relatives 
living within the class of persons designated by the statutes and by-laws. It was 
one of defendant’s contentions that the assured did have relatives living within the 
designated class—hence that, even under the statutes of California and the by- 
laws of the society, he could not name a friend as beneficiary. On this point the 
evidence was in conflict. The finding of the jury for plaintiff is an adjudication 


against appellant on that point. It is supported by competent evidence and is, binding 
on this court. 
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One other point must be noted. At the trial the statutes of California were 
not introduced in evidence. On the motion for a new trial that point was urged, 
and the trial court permitted plaintiff to reopen the case and introduce the statutes 
in evidence. Appellant complains of that. There is no substantial merit in this 
complaint. In the petition plaintiff had pleaded the laws of California by refer- 
ence. There was no specific denial with respect to that in the answer. If it were 
put in issue at all, it was by the general denial. No question appears to have been 
raised at any time during the progress of the trial with respect to those statutes. 
They did exist as plaintiff had alleged. It was out of an abundance of caution 
that the court permitted the plaintiff to introduce these statutes at the time of the 
hearing of the motion for a new trial. It is not a matter that could have influenced 
the verdict, for the statutes were as alleged by plaintiff, and the trial proceeded 
in all respects the same as though they had been introduced in evidence. 

There is no material error in this case, and the judgment of the court below 
is affirmed. 


JAKLEVIC v. SUPREME LODGE OF THE FRATERNAL BROTHERHOOD 
(MARTINAC et al., Interveners). No. 29453. 
Supreme Court of Kansas. July 5, 1930. 
289 Pacific Reporter 467. 
1. INSURANCE. 
Falsity of answers in application for benefit certificate invalidated certificate, 
in absence of explanation or testimony in respect thereto. 
Syllabus by the Court. 

Where an application is made for a benefit certificate in a fraternal 
insurance society and some of the answers to the questions appearing 
therein are shown by the uncontradicted evidence to be false and un- 
true, and the application contains a clause by which it is warranted that 
the answers are full, complete, and true, and that the truth of each 
answer shall be a condition precedent to any binding contract, and it 
further appears from the evidence introduced that there was no explana- 
tion or testimony to show that some of the answers as set down in the 
application were not those given by the insured, the benefit certificate 
issued on such application is invalid and should be canceled. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 
Additional Syllabus by Editorial Staff. 
2. INSURANCE. 
Policy was void as to beneficiary named therein not having insurable in- 
terest in life of insured. 


(For other cases, see Insurance, Dec. Dig. § 767.) 


Appeal from District Court, Wyandotte County, Division No. 4; Charles 
A. Miller, Judge. 

Action by Katie Jaklevic against the Supreme Lodge of the Fraternal 
Brotherhood, wherein defendant filed a cross-petition and wherein John Martinac 
and others intervened. Judgment in favor of defendant as against plaintiff and 
in favor of interveners against defendant, and defedant appeals. 

Affirmed as to plaintiff, and otherwise remanded, with directions. 

James M. Meek, of Kansas City, Michael F. Shannon, of Los Angeles, Cal., 
and Richard F. Allen, of Topeka, for appellant. 

C. M. Gorrill, of Kansas City, for appellees. 

JocHeEMs, J. 

This action was brought on a benefit certificate issued by a fraternal in- 
surance society. The interveners recovered judgment, and defendant appeals. 

The suit was originally brought by one Katie Jaklevic. The petition was 
filed on October 1, 1928, and alleged in substance that the plaintiff was named 
beneficiary in the policy; that she was a first cousin of the insured Mary Mar- 
tinac; that Mary Martinac died on October 3, 1927, while a member of the de- 
fendant society in good standing; that plaintiff filed proper proofs of death 
and fully complied with all conditions of the certificate. A copy of the certificate 
was attached to the petition. 

The defendant filed answer and cross-petition, in which it admitted the 
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issuance of the certificate of membership but denied that plaintiff came within 
any of the classes of persons who may become beneficiaries in the defendant 
society as provided in its by-laws. The defendant set up the various persons 
and classes of persons who might lawfully become beneficiaries, and alleged 
that plaintiff did not come within any of the various classes. The answer further 
pleaded a breach of warranty by the insured, in that she made false answers 
to questions in the application for the certificate, the truthfulness of which 
was warranted by the statement appearing in the application. Questions and 
answers appearing in the application were set forth, and it was alleged that 
the insured answered such questions as follows: 

“7, Have you ever had any sickness, accident or surgical operation? A. No. 
Give name and address of attending physician. A. None.” 

“9. Are you now * * * suffering from any disease? A. No.” 

“15. Have you ever been rejected, postponed or rated up for life, accident 
or health insurance, or have you had insurance cancelled, or renewal or rein- 
statement refused by this or any other company, society or associations? A. 
No.” 

The answer further alleged that the replies given by the insured to these 
questions were false and untrue and known by her to be so, and further pleaded 
certain provisions of the application reading as follows: 

“I have read the foregoing statements, and I warrant that they are full, 
complete and true. I agree that the truth of each shall be a condition precedent 
to any binding contract issued to me hereon. I further agree that inasmuch 
as the Supreme Officers of the Society alone have authority to determine whether 
or not a benefit certificate shall issue on my application, and as they act upon 
the written statements, herein made, no information, statement, promise or 
knowledge, had, made or given by or to the person soliciting, taking or writing 
this application, or by or to any person, shall be binding on the Society, and 
I further agree that if I shall fail to comply with and conform to any and 
all of the laws of the said Supreme Lodge of the Fraternal Brotherhood, whether 
now in force or hereafter adopted, that my benefit certificate shall be void.” 

The defendant also alleged that because of the false answers of the insured 
and the consequent breach of warranty, the benefit certificate was null and 
void and should be canceled. By way of cross-petition against the plaintiff, de- 
fendant alleged that plaintiff after the death of the insured had detached from 
the benefit certificate and collected an emergency coupon of $100, notwithstand- 
ing the fact that plaintiff knew that the policy had been obtained through 
fraud and that plaintiff was not related to the insured and was not entitled 
to any benefits under the policy. Defendant tendered into court the amount of 
the premium paid on the certificate and asked to have the certificate canceled. 
In the cross-petition defendant also asked for judgment against plaintiff for 
the $100 collected on the emergency coupon. 

To this answer and cross-petition the plaintiff filed a general denial, and 
further pleaded that the local treasurer of the defendant at Kansas City, Kan., 
had been informed by her when she cashed the emergency coupon that she 
was not a first cousin of the insured, but that notwithstanding this fact the 
treasurer made a written certificate at the time the coupon was cashed that she 
was a proper beneficiary and entitled to receive the payment of the coupon; 
that the treasurer of the defendant assisted her in negotiating the cashing of 
the coupon; and that by reason thereof defendant should be estopped from 
maintaining its counterclaim. 

This reply was filed on November 23, 1928. On January 8, 1929, the inter- 
veners filed an intervening petition setting forth that John Martinac was the 
husband of the insured at the time of her death and that the other interveners 
were her children. In the intervening petition they pleaded a certain clause 
in the by-laws of the defendant society reading as follows: 


“If Designation Fails—If at the time of the death of a member who has 
designated as a beneficiary a person dependent upon the member, and the de- 
pendency so required shall be found not to have existed at the time of the 
designation, or if any designation of beneficiary shall fail for illegality or other- 
wise, then the proceeds of the said certificate shall be paid in accordance with 
the provisions of Section 151 herein.” 
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Section 151 of the by-laws reads: 

“Death of All the Beneficiaries—In the event of the death of all the bene- 
ficiaries selected by a member, if he shall have made no other or further dis- 
position thereof, the benefit shall be divided equally among his widow and 
children, or her husband and children (in all cases children to mean as designated 
in Class 2 of Section 147), and if there be no husband or children of the deceased 
member, then the benefit shall be paid to the persons of the first class as listed 
in Section 147, in which there are existing beneficiaries, the persons belonging 
to the one class sharing the fund equally to the exclusion of the following 
classes.” 

The interveners alleged that they were proper parties and entitled to judg- 
ment on the certificates. 

To this petition the defendant filed a demurrer which was overruled, and 
defendant then filed its answer to the intervening petition which was sub- 
stantially the same as the answer originally filed by defendant to plaintiff’s pe- 
tition. The answer also contained an allegation that the insured was not an 
insurable risk and was suffering from physical disabilities and infirmities on 
the date of the issuance of the certificate of membership. 

The interveners then filed a reply alleging that the insured, Mary Martinac, 
was born and reared in Austria; that she was unable to read, write or under- 
stand English; that she never directly or indirectly gave the answers, state- 
ments, representations, or warranties alleged in answer to questions Nos. 7, 
9, and 15, and did not authorize any one to give or make them in her behalf; 
that the answers were written in by the agent of defendant; that after the 
application was filled out the insured was asked to sign; that the application 
was not read to her after being so filled out, notwithstanding the fact that the 
agents Sam Taylor and Pete Harabisa, who were present, well knew that the 
insured could not read or understand English. _The interveners allege that 
the name of Katie Jaklevic as cousin was inserted in the application either by 
mistake or by design and without the knowledge or consent of the insured; 
that she understood that at her death her daughter Mary was to be the bene- 
ficiary; that some six months after the issuance of the certificate when the 
insured learned that the plaintiff, Katie Jaklevic, was named as beneficiary, 
she immediately through and by her daughters notified the agents of defendant 
to give them the necessary blanks upon which to make the change of bene- 
ficiary; that the agents stated they were out of the blanks but would get them; 
that several requests were made for the blanks but they were never furnished. 
The interveners specifically deny that the insured made any misrepresentations 
or breached any warranty made by her. 

Upon the issues so joined the case was tried before a jury. The evidence 
showed that about a month before the certificate was issued the plaintiff Katie 
Jaklevic was talking to Mary Martinac, the insured. Mary Martinac said: “Well, 
I am an old woman and so are you. Why don’t you take out some insurance 
on me, and I will take out some insurance on you; at least two or three hundred 
on me; and then we will be safe.” That Mary Martinac said she would not 
be able to pay for the insurance, but added: “You are good to me, I have credit 
with you; I buy things at your store and so on. You can take out insurance 
on my life for ten thousand dollars, if you want to; I will sign it.” That sev- 
eral weeks later Mary Martinac asked Katie Jaklovic if she had gotten the 
policy and the plaintiff told her she had it. 

[2] It is undisputed that in the inception the arrangement by which the 
certificate was obtained was clearly a wagering contract. The beneficiary named 
did not have any insurable interest in the life of the insured and the policy 
was void so far as Katie Jaklevic was concerned. Thomas v. Insurance Co., 
124 Kan. 159, 257 P. 727, 53 A. L. R. 1400, and cases therein cited. 

The lawsuit would end here, except for the fact that as set forth here- 
inbefore one of the by-laws of the society provided for the substitution of 
other parties as beneficiaries if the named beneficiary “shall fail for illegality 
or otherwise.” Under this clause of the by-laws and the other by-laws pleaded, 
the interveners had a right to be substituted as beneficiaries. 


, {1] The evidence clearly shows that the answers of the insured, as recorded 
in the written application, to questions Nos. 7, 9, and 15, were false and un- 
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true. These answers were material and, being false, taken in connection with 
the other statements in the application, constituted a breach of warranty on 
the part of the insured. A benefit certificate issued upon an application in 
which the answers are made warranties, as is done in the application in the 
case at bar, is invalid. Hoover v. Royal Neighbors, 65 Kan. 616, 70 P. 595; 
Steele v. Sovereign Camp, 115 Kan. 159, 222 P. 76; Lodge v. United Commercial 
Travelers, 125 Kan. 26, 262 P. 598. 

To meet this situation the appellees in their reply to defendant’s answer 
and in their evidence undertake to bring themselves within the rule laid down 
in Moreland v. Security Benefit Association, 112 Kan. 587, 212 P. 93. In that 
case the court held: 

“The defense to an action on a fraternal beneficiary certificate was that 
the deceased in his application for membership gave a negative answer to the 
following question: ‘Have you been under the care of or consulted a physician 
or surgeon concerning yourself within five years? If so, what ailment, name 
and address of each physician and surgeon and give dates.’ It was conceded 
that the answer as it appeared was false, and that the assured had consulted 
and had been under the care of two physicians shortly before his application 
was made. Over defendant’s objections two members of the order whose ap- 
plications were being taken at the same time, and who sat near the deceased, 
testified that they heard some of the questions asked the deceased, and did 
not hear this particular question asked of him, and did not think it was read 
over to him before he signed the application. Held, that the evidence was ad- 
missible. [Syl. 2.] 

“Over defendant’s objections the same witnesses were asked whether simi- 
lar questions were read to them when they made out their applications, to 
which they answered, ‘No.’ Held, the evidence was admissible for the purpose 
of throwing whatever light it might cast upon the manner in which the ap- 
plication of the deceased was prepared and signed; the weight: to be given to 
the evidence being for the jury to determine. [Syl]. 3.]” 

The appellees also rely upon the case of Blades v. Insurance Co., 116 Kan. 
120, 225 P. 1082, which follows the Moreland Case, supra. The evidence offered 
by the appellees which they claim shows them to be within the doctrine of 
the Moreland and Blades Cases is that offered on the trial by the daughter 
Mary, who testified that on January 17, 1927, she was present at her home when 
Taylor and Harabisa, the agents of defendant, and Dr. Robért Barker, who 
made the medical examination, asked to see her mother. She stated her mother 
came in and sat on the bed and Dr. Barker started to examine her; that he 
opened her dress and listened to her heart; that Harabisa questioned her mother 
in the Austrian language and wrote down the answers; that he did not read 
the questions to her mother from the application; he just asked her; that 
the daughter Mary was present throughout the questioning and answering; 
that she understood both English and the Austrian language; that neither Hara- 
bisa nor any one else read the question to her mother, “Have you ever had 
any sickness, accident or surgical operation?” 

“Q. Did they ask her that question in either language, that you recall? A. 
I don’t remember. 

“Q. Did they read to your mother this question; ‘Have you ever been re- 
jected, postponed or rated up for life, accident or health insurance, or have 
you had insurance cancelled or renewal or reinstatement refused by this or 
any other company, society or association?’ Did they read her such a question 
as that? A. No. 

“Q. Did they ask her that in effect? A. Yes. 

“Q. And do you recall what her answer was to that? <A. Not that she 
knew of.” 

The daughter further testified that her mother asked them to name her 
(Mary) as the beneficiary. She did not at any point testify to what answer 
her mother made to question No. 9, “are you now suffering from any disease?” 

Analysing the testimony and applying the doctrine of the Moreland Case to 
it, we find that it does not come fully within the rule laid down in that case. 
As to question No. 7, the witness said she did not remember what answer her 
mother made. That is not testimony that the agent set down an answer dif- 
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ferent from the one her mother made. No testimony whatever was offered 
by the witness as to question No. 9, showing that the answer as it appears in 
the application was not the one given by the insured. Hence the answers as 
written in the application stand as to questions Nos. 7 and 9, uncontradicted 
and unimpeached and unexplained by any evidence tending to prove fraud 
or mistake in the setting down of the answers by the agent. 

Now the question is: Did the evidence prove that the answers to questions 
Nos. 7 and 9 as they appear in the application were false? Both related to 
the condition of health of the insured, one as to the present state of her health 
and the other to the condition of her health in the past. 

John Martinac, the husband of the insured, testified that his wife was 
sick about a year before she died and that a Dr. Braithwaite attended her. Dr. 
Braithwaite testified he treated her in the early spring and summer of 1926 
for a dog bite; that later on in the fall of that year, in August and September, 
he again saw and observed her; that she was then suffernig from heart and 
kidney disease; that she was somewhat dropsical; that he talked with members 
of her family and told them that in his opinion she would not live more than 
a year. (As a matter of fact, she did die about thirteen months later.) That 
the ailment she had when he treated her in September, 1926, was either a heart 
or kidney disease. Dr. Carey was the attending physician at her death. He 
began attending her in May, 1927. He gave the cause of her death as myo- 
carditis, a heart disease, cirrhosis of the liver, and interstitial nephritis. 

It is quite apparent from the record that the insured’s answers as they ap- 
pear in the application to questions Nos. 7 and 9 were not true. She had 
been attended by a physician in September preceding the January in which 
she made the application. He found her suffering from heart or kidney disease 
and pronounced her incurable. He told her family she would not live more 
than a year. The physician who attended her at the time of her death called 
on May 9, a few months after the application was made, found her suffering 
from heart disease and other ailments, so it is clear that the answers to questions 
Nos. 7 and 9 in the application were false as they are written. As previously 
stated, the record stands as to these questions uncontradicted and unexplained 
by any evidence showing that the answers as they appear in the application 
are different from those actually given by the insured to the agent who write 
the answers in the application. The certificate is therefore invalid. Green v. 
Annuity Ass’n, 90 Kan. 523, 135 P. 586; Becker v. Casualty Co., 105 Kan. 99, 
181 P. 549; Glasglow v. Sovereign Camp, 107 Kan. 354, 191 P. 470; Hiatt v. 
Sovereign Camp, 107 Kan. 359, 191 P. 472. 


Other points are strongly urged by the appellant, among them our atten- 
tion being called to a clause in the benefit certificate reading: “No obligation 
is assumed by the society prior to the date hereof nor unless on said date the 
member is alive and in sound health.” 


From a résumé of the testimony as hereinbefore set forth it is clear that the 
insured was not in sound health on the date of the issuance of the policy. 


The appellees contend that the report of the medical examiner contradicts 
the testimony of Dr. Braithwaite and that defendant is estopped by the report 
of its medical examiner. In 37 C. J. 531, it is said: “Estoppel to dispute ex- 
aminer’s report—The certificate of the examining physician is conclusive as to 
the state of health of applicant, unless the examiner’s opinion was influenced 
by fraudulent representation of material facts; and this is a statutory rule in 
some jurisdictions. The fact that the examiner was incompetent or negligent 
is immaterial since he is insurer’s agent.” 


Had the examiner received truthful answers to questions Nos. 7 and 9 
in the application, his report might have been entirely different. With truth- 
ful answers to these questions to guide him, he could have made a more thorough 
examination or made inquiry from the other physician who attended the in- 
sured. It cannot be presumed that the medical examiner was not influenced 
or misled by the answers. The condition as to good health has been frequently 
upheld. Miller v. Knights and Ladies of Security, 103 Kan. 579, 175 P. 397; 
Pickens vy. Security Benefit Ass’n, 117 Kan. 475, 231 P. 1016, 40 A. L. R. 654. 


In view of the conclusion reached on the foregoing, it is not necessary to 
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discuss the answer made to question No. 15 and the testimony of the daughter 
relative thereto. 

Inasmuch as the plaintiff, Katie Jaklevic, had no insurable interest, the 
judgment against her for the $100 obtained by cashing the emergency coupon 
was proper and should be affirmed. The tender of the premium made by de- 
fendant should be accepted. 

The case is therefore affirmed as to the judgment against Katie Jaklevic, 
and as to the judgment in favor of the interveners the cause is remanded, with 
instructions to the trial court to enter judgment in favor of defendant, accept- 
ing the tender of defendant covering the premium paid, canceling the benefit 
certificate, and entering judgment in favor of defendant for costs. 


MOHR v. WOMEN’S BENEFIT ASS’N of the MACCABEES. No. 29376. 
Supreme Court of Kansas. July 5, 1930. 
289 Pacific Reporter 476. 
1. INSURANCE. 

False statements in girl’s application for fraternal insurance concerning 
absence of illness and hospital record and concerning residence at home, unless 
waived, prevented recovery on benefit certificate; benefit association denying 
liability on certificate on sole ground that assured had died as result of abortion 
waived falsity of statements in application. 

Syllabus by the Court. 

In an action to recover on a benefit certificate of insurance, the record 
examined and held to show conclusively that false statements in the 
application for insurance having the potency of warranties were sufficient 
to defeat a recovery unless they were waived by defendant when, 
knowing the falsity of such statements, it denied liability on the alto- 
gether different ground that the assured had died as a result of an 
abortion, a fact which, if true, wholly relieved defendant of liability under 
the express terms of the insurance contract. 

(For other cases, see Insurance, Dec. Dig. §§ 723[2, 5, 6], 724[2.] 

2. APPEAL AND ERROR. 

Supreme Court on appeal should limit issues in case tried four times 
twice appealed (Rev. St. 1923, 60—3004). 

Syllabus by the Court. 

The record of a cause four times tried in the court below and twice 
appealed to the Supreme Court examined, and held ripe for the applica- 
tion of the Code rule authorizing the Supreme Court to direct how 
the litigation may be speedily brought to a close and final judgment en- 
tered. 

(For other cases, see Appeal and Error, Dec. Dig. § 1178[6].) 

Appeal and cross-appeal from District Court, Wyandotte County, Division 
No. 3; Wm. H. McCamish, Judge. 

Action by Elizabeth Mohr against the Women’s Benefit Association of the 
Maccabees. Judgment for plaintiff, and defendant appeals, and plaintiff cross- 
appeals, from an adverse ruling at the trial. 

Reversed and remanded, with directions. 

Arthur J. Stanley and Arthur J. Stanley, Jr., both of Kansas City, for ap- 
pellant. 

H. E. Dean, and FE. E. Martin, both of Kansas City, for appellee and cross- 
appellee. 

Dawson, J. 

This is the second appearance in this court of an action in which a recovery 
was sought on a policy of fraternal insurance issued by defendant on the life 
of plaintiff's daughter. Mohr v. Woman’s Benefit Ass’n, 127 Kan. 512, 274 
P. 210. The facts were sufficiently stated in our first opinion. The cause was 
tried on the same pleadings, but in this instance the entire defense was centered 
upon the alleged fraud and false statements made by the insured in her appli- 
cation for membership. No defense was offered on the cause of her death nor 
on the compromise settlement of the claim. 
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As heretofore, plaintiff prevailed before the jury and judgment was en- 
tered in her favor. Defendant appeals, assigning various errors which will be 
noted as argued. 

We also have a cross-appeal to consider. Plaintiff contended at the trial 
that the defense of false statements in the application was not open to defend- 
ant because it had formerly denied liability on another and exclusive ground 
which was that the death of the insured had been caused by abortion self in- 
flicted or consented to by her—which relieved defendant of all liability under 
the express terms of the contract of insurance. The trial court ruled adversely 
to plaintiff on this point and this ruling is assigned as error in the cross-appeal. 

[1] First, concerning defendant’s appeal; one of the terms of the benefit 
certificate was that it was issued upon the express understanding that all state- 
ments and representations in the application for membership were warranted 
as to their truthfulness in every particular, and that breach of any of these 
would relieve defendant from any obligation under the benefit certificate issued 
thereunder. The evidence showed without substantial dispute that several 
statements in the application given by the insured in answer to interrogatories 
in her application were false. The application, questions and answers, in part, 
read: 


“Application of Irene E. Moore. 
& * * * * 
“For Benefit Membership in Sunflower Review No. 1. Located at Kansas 
City, State or Providence of Kansas. 
“I hereby apply to the Woman’s benefit Association of the Maccabees for 
a Benefit Certificate in the amount of $2,000. 
* x 


* * * * 


“Beneficiaries. Relationship. 
“Elizabeth Moore [Mohr] Mother. 
* x + % + * 
“7. What is your occupation? Girl at home. 
“8. Give all places of residence for last five years? ‘Topeka, Kansas, and 
Kansas City, Kansas.” 
« * 


* * 4 * 
“20. Have you consulted or been attended by any physician during the past 
five years? No. None. 
“21. Give full name and residence of each physician consulted by you or 
attending you during past five years? None. 
“22. What was the cause for each consultation or attendance? None. 
“(a) Date of each illness? None. 
“(b) How long ill? None. 
* * * * * * 
“38. Have you now or have you ever had any of the following diseases? 
Answer ‘yes’ or ‘no’ opposite each. * * * Pneumonia ; 
x * + * * 
“40. Have you ever been received or treated in any hospital, retreat or 
sanitarium? No. 
* * * * * * 
* * * * + * 


“I hereby waive all benefits under my certificate and agree that it shall be- 
come absolutely void, if my death shall be caused by abortion or miscarriage 
produced by myself or any other person with my consent.” 


Dated Nov. 19, 1921 and signed by applicant, Irene E. Moore. 5 

Instead of being a “girl at home,” which would have been at her mother's 
domicile in Great Bend, Kan., the applicant was working in a candy factory 
in Kansas City, Mo. Instead of residing in Topeka, Kan., and Kansas City, 
Kan., for the preceding five years, the applicant then was, and for an indefinite 
but considerable time had been, a resident of Missouri. The statements that 
the applicant had not consulted or been attended by any physician in the pre- 
ceding five years, and that she had had no illness and had not been received 
or treated in any hospital, were altogether and grossly untrue. The applicant 
had been a patient in Stormont Hospital in Topeka from January 4th to Janu- 
ary 15,.1919. A physician of that hospital testified by deposition thus: 
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“He [Dr. Munn] has been dead two years. He was on the staff at Stormont 
Hospital, * * * and I was his assistant for ten years. I saw Irene Moore 
in the hospital * * * . She was his patient and was in the hospital from 
January 4th to January 15, 1919, and Dr. L. H. Munn was her physician. [ 
saw her in consultation with Dr. Munn and the number of times I saw her was 
daily. 

“She had some lung edema complicating, which is a complication following 
a moderately severe case of flu or severe bronchitis, or following a severe case 
of flu there is lung edema, the diagnosis was flu, complicated with lung edema. 
The girl was rather young at that time, around sixteen years. * * *” 

This testimony could not be capriciously gotten rid of by a jury on the 
theory that they were not bound to give it credence. This testimony was by 
deposition, and, even if the truth or falsity of the statements in the application 
were a seriously controverted issue of fact, this court would have its own re- 
sponsibility in respect thereto (Record v. Ellis, 97 Kan. 754, 760, 156 P. 712, 
L. R. A. 1916E, 654, Ann. Cas. 1917C, 822) but plaintiff herself supplied data 
to the same effect. In her affidavit making proof of death, appears the follow- 
ing: 

“Give name and residence of each and every physician who has prescribed 
for or attended deceased during the last five years. Give date when first at- 
tended and length of time attended by each physician. 

“In 1919 she had pneumonia, at Stormont Hospital, Dr. Munn.” 

The defendant was entitled to be truthfully advised in respect to all the 
matters wherein these false statements were set down in the application. De- 
fendant might not want to assume the moral risk of insuring the life of a 
young girl subjected to the temptations involved in making her own living in 
a candy factory in a large city several hundred miles from her mother’s pro- 
tection and surveillance; at least, it was entitled to be truthfully informed of 
the facts so that it could advisedly undertake such risk if so disposed. Defend- 
ant was entitled to be advised that the applicant for membership in its society 
was a recruit from Kansas City, Mo., where, if it was doing business, it would 
probably have an agent or representative to advise it on the desirability of ac- 
cepting the application, or defendant might quite appropriately suggest to the 
girl that she should present her application to its local lodge in Missouri where 
she resided. Of still greater obvious importance, however, was the necessity 
that defendant be truthfully advised touching the girl’s illness and of her hos- 
pital record in Topeka, in 1919. Even if her death was caused by influenza and 
pneumonia as averred by plaintiff in her affidavit and proof of death, and not 
as a result of an abortion, the importance to defendant that it should be truth- 
fully advised that the applicant had also been afflicted with that dread disease 
in 1919 is manifest. Not only did the application and benefit certificate, which 
together constitute this insurance contract expressly stipulate that the state- 
ments in the application were to be construed as warranties the breach of which 
would vitiate the policy, but the general principles of contract law and of com- 
mon honesty are to the same effect. Rogers v. Fraternal Aid Union, 122 Kan. 
9, 14-15, 251 P. 408 and citations. The best that appellee can suggest to over- 
come this barrier is to divert our attention to the fact that two witnesses for 
defendant who had been concerned in procuring her application for member- 
ship insurance and who testified as to the accuracy with which the statements 
of the applicant were set down in writing by one of them and what they them- 
selves then knew about the untruthfulness ‘of those statements did not make a 
very creditable showing on cross-examination. That suggestion does not help 
plaintiff’s case. Assuming that what those witnesses told was altogether untrue, 
the fact still remains that Irene Moore’s application contained various material 
false statements. Presumably the statements appear in the application as she 
gave them. Discrediting the witnesses who testified on the subject does not 
go far enough to prove that the applicant made truthful answers to the in- 
terrogatories in the application and that the person who set down those an- 
swers garbled them so that the application would pass muster when scrutinized 
by the proper functionaries of the defendant society. 


The court holds that in so far as this appeal hinges on the matter of the 
Statements appearing in Irene Moore’s application for the benefit certificate 
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of insurance sued on in this action, the falsity of those statements was es- 
tablished; and if that were all that was in issue in this case, the cause should 
have been disposed of by a peremptory instruction in defendant’s favor. 

But this conclusion brings immediately to the fore the matter involved in 
the cross-appeal. It is well settled that where denial of liability on a policy of 
insurance is predicated on one specific ground, all other possible grounds of 
nonliability of which the insurer was then aware are thereby waived, and the 
insurer cannot afterwards abandon the specific ground and defend on one or 
more of the others. In Lucas v. American Yeomen, 105 Kan. 700, 185 P. 901, 
it was held: “Where, prior to being sued upon a certificate of fraternal insur- 
ance, a beneficiary association denies liability and places its refusal to pay 
solely upon the ground of accord and satisfaction, it thereby waives other de- 
fenses, including a failure to demand arbitration.” Syl. Par. 1. 

When this case was here before, we had to consider, not the soundness of 
that rule, but whether it had been properly applied, and we decided that it 
had not. In that instance the plaintiff induced the trial court to reject the recitals 
of the release on her showing that she had not signed it but to hold defendant to 
other recitals of the release touching defendant’s basis for resisting liability 
and for compromising the claim—insured’s death from secpticemia following 
abortion. This court held that if plaintiff was not bound by the recitals of that 
release, neither was defendant. But that ruling did not get rid of the whole 
law of waiver involved in this action. Defendant pleaded several defenses to 
this action, including the one that there was no liability because the death of 
the certificate holder was the result of an abortion. Plaintiff replied that all 
the other defenses except the one based on death resulting from abortion were 
waived. The facts on which plaintiff relied to establish that waiver appear 
in her reply. In part, she alleged that defendant’s agent stated to Walter J. 
Helser “who was representing the plaintiff that Irene Moore’s death was caused 
by an abortion and in such a manner that the defendant was not liable to the 
beneficiary on account thereof under the terms of the benefit certificate sued 
on herein.” 

If the facts alleged in the reply just quoted had been established by com- 
petent and sufficient evidence, then the other defenses pleaded and particularly 
the one based on false statements in the application which have already had 
our consideration in defendant’s appeal should have gone out of this case, and 
defendant had no recourse except to defend on the ground upon which it first 
placed its nonliability. Plaintiff should have been permitted to show proof oi 
this waiver—not by the repudiated release, of course, but by any competent 
testimony or evidence available. Defendant would avoid this obvious conclu- 
sion by urging our critical attention to the evidence of Helzer, brother of plain- 
tiff, which was to the effect that he did not tell plaintiff what West, defendant's 
agent, had communicated to him concerning defendant’s claim of nonliability 
because the insured had died of abortion. Defendant argues that since that 
matter was not communicated to plaintiff before she brought her action, she 
was not misled by West’s statements and therefore she was entitled to the 
benefit of the rule of waiver of other known defenses than the one relied on 
when payment was refused. But in her reply plaintiff pleaded that her brother, 
Walter J. Helzer, was her representative, and the defense of abortion was com- 
municated to him by defendant’s agent, and that plaintiff was an illiterate for- 
eigner who did not understand business matters. Under these circumstances, 
we think the nature of the defense communicated by Helzer was as efficacious 
as if it had been given to plaintiff personally and understood by her. 

[2] But it will be unnecessary to go over the whole controversy again. This 
case has been tried four times in the district court besides its two appearances 
in this court. The Code authorizes this court to limit the issues requiring a 
new trial when such practice is feasible and in the interest of all concerned. 
Civ. Code, § 307, R. S. 60—3004; Fontana v. Integrity Mutual Casualty Co., 120 


Kan. 406, 412—413, 243 P. 1035; Carlgren v. Saindon, 129 Kan. 475, 480, 283 P. 
620. 


Both appeals are sustained, and the judgment of the district court is re- 
versed, and the cause remanded for a new trial limited to a determination of 
the following: 
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Did E. F. West, agent of defendant, inform Walter J. Helzer, brother and 
representative of plaintiff, that defendant denied liability under the terms of 
the beneficiary certificate for the single reason that Irene Moore’s death was 
caused by an abortion self administered or consented to? 

If this question is answered in the negative judgment should be entered 
for defendant on the theory that the false statements in the application for 
insurance barred a recovery. 

If the question formulated above is answered in the affirmative, then the 
triers of the fact must determine from such evidence as the parties may adduce 
whether Irene Moore died from the effects of an abortion or miscarriage pro 
duced by herself or by any other person with her consent. If she did, defend- 
ant is entitled to judgment. If she did not, plaintiff is entitled to judgment. 

It is so ordered. 


BROTHERHOOD OF AMERICAN YEOMEN v. GRAVES. 
Court of Appeals of Kentucky. April 29, 1930. 
27 Southwestern Reporter (2d) 670. 
1. INSURANCE—EXTENDED PROTECTION—TIME FOR DEMAND—ES- 

SENCE OF CONTRACT. 

Time of demanding extended protection is not of essence of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE—EXTENDED PROTECTION—DELAY IN DEMANDING— 

ESTOPPEL TO COMPLAIN. 

Insurer denying liability when insured demanded cash withdrawal value, and 
later extended protection on other grounds than delay in making requests, cannot 
complain of delay in demanding such protection. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Allen County. 

Action by Mrs. Mina Graves against the Brotherhood of American Yeomen. 
Judgment for plaintiff, and defendant appeals. 

firmed. 

N. F. Harper and W. D. Gilliam, both of Scottsville, for appellant. 

F. R. Goad and N. G. Goad, both of Scottsville, for appellee. 

Cray, J. 

_This is an appeal from a judgment awarding Mina Graves a recovery on a 
policy insuring her husband’s life in her favor. 

The policy was issued by the Brotherhood of American Yeomen to Dr. Pellie 
G. Graves on December 2, 1921, and his wife, Mina Graves, was named as bene- 
ficiary. The policy contained the following provisions with respect to paid up pro- 
tection, cash withdrawal value, and extended protection: 

“Ist. Automatic Paid-Up Protection. In case of the non-payment of any month- 
ly or other payment when due hereon, then, without any action on the part of the 
member named herein, this certificate will become a paid-up certificate for the 
amount shown by the adjoined table of paid-up protection and such amount will 
be payable in one sum under the conditions of this certificate upon the death 
of the member; or 
_. 2nd. Cash Withdrawal Value. Upon a full and valid surrender of this cer- 
tificate while it is in full force, the Association will pay the then cash withdrawal 
value as shown by the adjoined table of values; provided, that the Association may 
defer such payments for a period not exceeding sixty days from the date of the 
application therefor; or 

“3rd. Extended Protection. Upon written request of the member named 
herein made while this certificate is in full force, the Association will extend and 
continue in force the full amount of this certificate as term protection for the 
number of years and days shown by the adjoined table of extended protection.” 

fter paying the premiums for three full years the insured made no further 
payments. At the time of the default he was entitled to paid up protection in the 
sum of $98, or to cash in the sum of $47, or to extended protection for a period of 
three years and 134 days. After being notified of his rights under the policy, Dr. 
Graves decided to cash his policy, and on January 28, 1925, so wrote the company 
and requested that proper blanks be sent for that purpose. On February 6, 1925, he 
again wrote the company that he had paid three years’ dues, and desired the cash, 
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and would await the company’s reply before placing the matter in the hands of an 
attorney for collection. In reply appellant wrote to Dr. Graves that there was one 
month lacking to complete the full three years’ payments, and for that reason re- 
fused to pay him the full cash surrender value of $47. Thereupon the insured 
wrote appellant that he elected to take extended protection. Appellant again re- 
plied that he had not paid the payments for three years, and denied all liability. 
The insured died on December 15, 1925, and within the time of the extended in- 
surance. At first appellant refused to pay the policy, or any part thereof, to the 
beneficiary. After negotiations for a settlement had failed, this suit was brought 
to recover on the policy. During the pendency of the action appellant tendered 
Mrs. Graves the sum of $98, together with interest and costs. 

[1, 2] Appellant insists that its motion for a peremptory instruction should have 
beeen sustained for the reason that the written request of the insured for extended 
protection was not made while the certificate was in full force. In the first place 
we have ruled in a number of cases, where the policy of insurance gave certain 
privileges after a certain number of premiums had been paid, that the time of 
making the demand was not of the essence of the contract, even though the con- 
tract fixed a definite period within which the demand should be made. Mont- 
gomery v. Pheenix Mutual Life Ins. Co., 14 Bush (77 Ky.) 51; Johnson v. Southern 
Mutual Life Ins. Co., 79 Ky. 407; Southern Mutual Ins. Co. v. Montague, 84 Ky. 654 
2 S. W. 443, 8 Ky. Law Rep. 579, 4 Am. St. Rep. 218; Mutual Life Ins. Co. v 
Jarboe, 102 Ky. 80, 42 S. W. 1097, 19 Ky. Law Rep. 1501, 39 L. R. A. 504, 80 
Am. St. Rep. 343; Manhattan Life Ins. Co. v. Patterson, 109 Ky. 624, 60 S. W. 
383, 22 Ky. Law Rep. 1282, 53 L. R. A. 378, 95 Am. St. Rep. 393; Washington Life 
Ins. Co. v. Lyne, 119 Ky. 162, 83 S. W. 122, 26 Ky. Law Rep. 1070. In the next 
place appellant is not in a position to complain of the delay in demanding ex- 
tended protection. When appellant demanded the cash it denied all liability on 
the ground that three full years’ premiums had not been paid. In view of ap- 
pellant’s action, there can be no doubt that the insured had the right to change his 
election and demand extended protection. When he did this, appellant again refused 
his request, not on the ground that it came too late, but on the ground that all his 
rights under the policy had expired. In view of this situation, the instruction sub- 
mitting to the jury the question whether or not the insured made a written re- 
quest for extended protection within a reasonable time, as not prejudicial, and 
the jury’s finding to that effect was fully authorized by the evidence. 

Judgment affirmed. 





LIBERTY LIFE INS. CO. v. STRAUSS. 
Court of Appeals of Kentucky. June 3, 1930. 
28 Southwestern Reporter (2d) 955. 

1. INSURANCE. 

Where insured secured policy on own life for benefit of beneficiary, Aeld that 
beneficiary need not have insurable interest in life of insured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

2. INSURANCE. 

Application referred to in life policy may not be considered part of con- 
tract or be relied on, unless copy is attached to policy (Ky. St. $$ 656, 679. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

Appeal from Circuit Court, McCracken County. 

Action by Mattie O. Strauss against Liberty Life Insurance Company. 
From judgment for plaintiff on the pleadings, defendant appeals. 

Affirmed. 

W. A. Berry, of Paducah, for appellant. 

Wheeler & Hughes, of Paducah, for appellee. 

STANLEY, C. 

It is alleged in the petition of the appellee, Mattie O. Strauss, that on Janu- 
ary 20, 1928, upon application of Eloise Browne, deceased, and for certain con- 
siderations, the appellant, Liberty Life Insurance Company, issued its policy of 
insurance in the sum of $500 on the life of Eloise Browne, with the plaintiff 
as beneficiary. The death of the insured is stated to have occurred on Novem- 
ber 6, 1928, and it is averred that the company had refused payment under the 
policy, and a judgment against it was accordingly asked. The petition stated 
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that the policy was filed with it as an exhibit and part thereof, but neither the 
policy nor a copy is in the record before us. 

The answer, as amended, also stated that the application for the insurance 
was made by the deceased; and, further, that the plaintiff had paid or there was 
paid for her the balance of the first semiannual premium upon delivery of the 
policy, and the deceased had paid, or there was paid for her, the next semi- 
annual premium on September 22, 1928. It was alleged that the beneficiary 
had no insurable interest in the life of Eloise Browne, and further pleaded that 
the deceased in her application in several specific instances had fraudulently 
and falsely answered material questions, upon the truth of which answers and 
representations the company had relied in issuing the policy. 

Demurrer was sustained to the answer as amended, and, no further plead- 
ing being filed by the defendant, the prayer of the petition was sustained, and 
from the judgment the appeal is prosecuted. 

[1] 1. The argument that no recovery should have been allowed under the 
policy because of lack of insurable interest on the part of the beneficiary can- 
not be sustained, for the defendant’s pleading manifests the fact that the in- 
sured secured the policy on her own life for the benefit of plaintiff. We have 
had occasion to treat this subject in the recent case of Harrel’s Adm’r v. Harrel, 
232 Ky. 469, 23 S.W.(2d) 922, and, upon the authority of several domestic cases, 
showed that in such a state of case the beneficiary need not have an insurable 
interest. 

[2-5] 2. It is stated in the amended answer that the application containing 
the false representations was filed as an exhibit, but neither the original nor 
a copy has been included in the record brought to this court. It is provided 
by sections 656 and 679 of the Statutes that, if the application be referred to 
in the policy, it shall not be considered as a part of the contract between the 
parties nor be relied on unless it or a copy of a specified kind be attached to 
the policy. It is nowhere alleged that it was attached in this instance, nor do 
the averments of the pleading bring it within the class of policies where it is 
not required to be attached as described in Western & Southern Life Insurance 
Co. v. Weber, 183 Ky. 32, 209 S. W. 716. We have neither exhibit before us, 
and it is an elementary rule that an exhibit tests the sufficiency of a pleading, 
and, where there is a contradiction, the terms of the exhibit prevail. According 
to the record the trial court had this exhibit before him, and it may be that 
its contents were such as to subtract from or entirely overcome the averment. 
It is a positive and necessary rule that this court will presume the judgment 
appealed from to be proper, unless there is something in the record brought 
here showing the contrary. We must assume the omitted portions of the record 
support the judgment. Cline v. Williams, 196 Ky. 397, 244 S. W. 756; First 
State Bank v. Richardson, 167 Ky. 771, 181 S. W. 611. 

The judgment is affirmed. 


TURNER v. NATIONAL BENEV. SOC. No. 4716. 
Springfield Court of Appeals. Missouri. May 20, 1930. 


28 Southwestern Reporter (2d) 125. 
1. INSURANCE. 

Case was made in action on life policy by proof of issue and delivery of 
policy, payment of premiums, death of insured, and proof of death. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Reliance by insurer on exception provided in policy is affirmative defense 
with burden of proof on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE. 

Death certificate, as prima facie evidence that cause of death was tuber- 
culosis within exception of policy, did not relieve insurer of burden of estab- 
lishing such affirmative defense (Rev. St. 1919, § 5816). 

Although the death certificate under Rev. St. 1919, § 5816, was 
made prima facie evidence of facts therein stated, it should be given no 
greater force than should be given to any other evidence that would, 
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prima facie, have sustained the defense pleaded as affirmative defense 
that insured’s death was caused by tuberculosis. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from Circuit Court, Butler County; Chas. L. Ferguson, Judge. 

Action by J. C. Turner against the National Benevolent Society. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Henson & Woody, of Poplar Bluff, for appellant. 

Abington, Abington & Freer, of Poplar Bluff, for respondent. 

Cox, P.-4; 

Action upon an insurance policy. Plaintiff recovered, and defendant ap- 
pealed. 

The petition was in the usual form, and alleged that a policy was issued 
to Patsy Turner, wife of plaintiff, with plaintiff as beneficiary; the death of 
the insured; and that the insured and plaintiff had fully complied with all the 
terms and provisions of the policy on their part. 

The answer admitted the incorporation of the defendant, the issuance of 
the policy with plaintiff as beneficiary, the death of the insured, and denied 
generally all other allegations of the petition. It then further alleged that de- 
fendant was a fraternal benefit society, and that the policy contained a pro- 
vision as follows: “Phese benefits do not cover the following disabilities or 
their results, viz: paralysis, disease of the heart or its organs, tuberculosis, vener- 
eal or chronic diseases, insanity, intoxication or fighting.” It then alleged that 
the death of the insured was; caused by tuberculosis, and for that reason de- 
fendant was not liable on thé policy. The reply was a general denial. 

At the trial it was admitted that plaintiff was the husband of the insured, 
and was the beneficiary in the policy; that all dues had been paid at the date 
of the death of the insured and proof of death had been made. The plaintiff 
testified that his wife died August 10, 1928, in City Hospital No. 2 in St. Louis, 
Mo.; that she had been afflicted about four or five months. Plaintiff then in- 
troduced the policy and rested. 


The defendant then introduced in evidence a certified copy of the death 
certificate issued by the state registrar of vital stastics of the state board of 
health. This certificate was signed by Dr. J. J. Thomas, who was connected 
with the hospital where the insured died and had attended her while confined 
in the hospital. This certificate contained a statement that the cause of death 
was “Potts disease of lumbo sacral spine.” This same doctor testified by de- 
position as a witness for defendant that her death resulted from Potts disease, 
which is tuberculosis of the spine, and there were no other complications or 
conditions that contributed to produce the death. The plaintiff in rebuttal in- 
troduced Dr. Clay, who testified that he treated the deceased in June and July 
of 1928, and that she went to the hospital the next week after she was at his 
office the last time. He testified that she was afflicted with an abscess on the 
outside of her hip which was discharging a large amount of blood, and that 
in his judgment the hemorrhage from the abscess caused her death. He saw 
her the last time about twelve days before she died, and he found no indication 
of Potts disease, and that the time was too short after he saw her last for her 
to have contracted that disease and for that disease to have caused her death 

There was a direct conflict between these two doctors as to the cause of 
the death of the insured. The defendant then introduced Dr. Hendrickson, who 
corroborated Dr. Thomas. After the introduction of all the evidence, the de- 
fendant asked a peremptory instruction to the jury to find in its favor. This 
was refused. 

{[1, 2] The court instructed the inaienst the burden of proof was upon 
defendant to establish the allegation that the insured’s death was caused by 
tuberculosis, and that raises the chief question on this appeal. The appellant 
seeks to invoke in its favor the rule that, When plaintiff relies upon a presump- 
tion of fact to make out a prima facie case, and defendant proves what were 
the actual facts, then the presumption disappears, and plaintiff’s prima facie 
case goes with it, and, if no other evidence is offered, the defendant is entitled 
to a directed verdict, and cites a large number of cases which uphold that 
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proposition. These cases correctly state the law on the facts therein recited, 
but we do not think them applicable to this case. The plaintiff in this case 
made a prima facie case without the aid of any presumption of fact. His case 
was made by proof of the issue and delivery of the policy, the payment of all 
premiums, the death of the insured, and proof of death as required by the 
policy. As an affirmative defense, the answer alleged that the insured’s death 
was caused by tuberculosis, which was excepted from the policy and was not 
covered by it. When an insurance company pleads an exception provided 
in the policy, and relies upon it as a defense, it is an affirmative defense, and 
as in all other pleas of affirmative defense, the burden of proof is on the defend- 
ant to sustain it. Fetter v. Fidelity & Casualty Co., 174 Mo. 256. 269, 73 S. W. 
592, 61 L. R. A. 459. 97 Am. St. Rep. 560: Heinrichs v. Royal Neighbors of 
America (Mo. App.) 292 S. W. 1054; Bathe v. Metropolitan Life Insurance Co., 
152 Mo. App. 87, 132 S. W. 743. 

[3, 4] Appellant insists that, when it offered the certified copy of the death 
certificate, which stated that the cause of death was tuberculosis, which, under our 
statute, Section 5816, Stat. 1919, is made prima facie evidence of the facts therein 
stated, it then devolved upon plaintiff to produce evidence that her death was not 
caused by tuberculosis, and, as a result the burden of proof was then on plaintiff 
to prove that negative fact and that condition made the instruction that the burden 
of proof was on the defendant to prove that the insured died of tuberculosis 
erroneous. The burden is always on the plaintiff to prove the facts that will 
warrant a recovery, and that burden never shifts. When any essential part of that 
proof is supplied by a presumption of fact, and defendant proves what were the 
actual facts, and that proof shows the facts to be different from the presumption 
of fact relied on by plaintiff, then plaintiff must produce other evidence to meet 
the facts proven by defendant, and, if he does not produce it, defendant is entitled 
to a directed verdict. Guthrie v. Holmes, 272 Mo. 215, 198 S. W. 854, Ann. Cas. 
1918D, 1123; Downs v. Horton, 287 Mo. 414, 230 S. W. 103; Glassman v. Harry, 
182 Mo. App. 304, 170 S. W. 403. 

[5, 6] The same rule must apply to a defendant when an affirmative defense is 
pleaded in the answer. As to that defense, the burden of proof is on defendant, 
and, like the plaintiff in the first instance, that burden never shifts, but remains 
with the defendant throughout the trial. The death certificate can be given no 
greater force than should be given te any other evidence that would, prima facie, 
have sustained the defense pleaded as an affirmative defense that the insured’s death 
was caused by tuberculosis, and did not relieve the defendant of the burden of 
establishing that fact nor shift to plaintiff the burden of proving the negative of 
that fact in such a way as to relieve the defendant of the burden to show that 
the insured’s death was caused by tuberculosis. Had plaintiff offered no evidence 
to show that the insured’s death was not caused by tuberculosis, then in that 
event, by reason of the fact that the death certificate is made, by statute, prima 
facie evidence of the facts therein stated, the court should have instructed the 
jury to find for defendant, but, since defendant offered evidence to rebut that 
prima facie showing, the burden of that issue did not shift, and it was then a ques- 
tion for the jury. 

Appellant asserts in its brief that plaintiff’s evidence shows that the insured’s 
death was the result of chronic ulcer, which was also excepted from the policy, 
and for that reason the demurrer to the evidence should have been sustained. The 
evidence does not sustain that contention. 

The point is made that error was committed in the closing argument of counsel 
for plaintiff. Objection was made at the time which was sustained by the court, 
and the jury told to disregard the statement of counsel. We are of the opinion 
that the error was cured and did not affect the result. 

The judgment will be affirmed. 

Bailey and Smith, JJ., concur. 


REES v. MacGREGOR et al. Supreme Court of Ohio. No. 21990. 
May 28, 1930. 
172 Northwestern Reporter 155. 


INSURANCE. 


Mutual insurance association obligated members to pay $2 to association 
on death of any member in order to pay beneficiary, and on death of mem- 
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ber $2 assessment was paid to treasurer of association, who remitted pro- 
ceeds to beneficiary in Germany by forwarding German marks. Marks 
decreased in value, and payment therein was rejected by beneficiary, who 
sued to recover proceeds of policy. Beneficiary claimed members of associa- 
tion were liable for acts of treasurer in negligently transmitting proceeds 
in marks, but members claim that they had fully discharged obligation en- 
tered into with deceased member. 


(For other cases, see Insurance, Dec. Dig. § 694[1].) 
Error to Court of Appeals, Cuyahoga County. 


Action by Joseph Rees against Abraham L. MacGregor and others. Judgment 


for plaintiff was reversed by the Court of Appeals, and plaintiff brings error—{By 
Editorial Staff.] 7 
Affirmed. 


There is a great multiplicity of pleadings filed, and court orders made in 
respect to the issue presented in this case, many amended pleadings, motions, and 
demurrers, and arising out of these pleadings and orders is a state of confusion 
which it will serve no good purpose to restate here, even if it could be done with any 
reasonable clarity, which it is entirely safe to say is well nigh an impossible task. 


The issue in the case is not complicated. It arises out of the following facts: 

The Pittsburgh Steamship Company was operating a line of vessels on the 
Great Lakes, and had in its employ a large number of men, including a large num- 
ber of officers on its various boats. The officers on the boats elected to form an 
insurance association or union for their mutual benefit. Nobody could 
become a member who was not an officer on a boat. Anybody who was an officer 
and was willing to pay the initiation fee and subscribe to the rules of the associa- 
tion could become a member by doing these things. , 


The regulations of the association provided, among other things, that the as- 
sistant auditor of the Pittsburgh Steamship Company should be the treasurer 
of this insurance association. By the agreement that was signed by all the mem- 
bers the members obligated themselves each to every other that upon the 
death of any member of the association each member would pay in to the treasurer 
the sum of $2, and that the aggregate of these payments should be paid to the 
beneficiary that had been designated by the deceased member. The limit of the 
amount to be paid to such beneficiary was fixed at $1,000. Pending the collection 
of the $2 assessments upon a death occurring, if the treasurer had sufficient money 
on hand to pay the $1,000, made up of initiation fees or collections that had not 
been disbursed, the $1,000 could be paid by the treasurer out of the funds on hand, 
and then the collections would reimburse that fund as they came in. The treasurer 
was not elected by the members of the association, nor was he paid anything for 
his services as treasurer of the association. He was an employee of the Pittsburgh 
Steamship Company, and he was only treasurer for the insurance association so 
long as he remained the Cleveland representative of the company, acting in the 
capacity of assistant auditor, and if for any reason or at any time this assistant 
auditor left the employ of the company, then whomsoever the company appointed 
to succeed him as assistant auditor at Cleveland would by reason of such appoint- 
ment become the treasurer of the insurance association. 

The agreement of the individual members of the insurance association was 
that they would pay two dollars into the hands of the treasurer whenever a death 
of any member occurred. That was the sole contractual obligation of the mem- 
bers respectively. Under the regulations of the association, it was the duty of 
the treasurer to collect and disburse this money, as stated. 

There was an executive committee of three members of the association who 
were designated by the steamship company, and the duties of this executive com- 
mittee were to look after the financial affairs of the association and to settle by 
arbitration any dispute that arose betwen the members of the association, and their 
adjustment of such disputes was to be final and binding upon all the parties. 

The members of the association were scattered all over the Great Lakes, wher- 
ever the boats of the steamship company went. 


Upon a given date, one of the members of the association was drowned when 
a vessel of the steamship company was wrecked in the waters of Lake Superior. 
This death was reported in due course to the treasurer of the association, the 
assistant auditor of the steamship company at Cleveland, and, in due course of his 
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duties, he collected an assessment of $2 from each of the members with which 
to pay the beneficiary named in the certificate of the member who was drowned. 

It is not contended that any member failed to pay this $2 assessment. It is 
conceded that they all paid it. Whether with these particular payments the treas- 
urer undertook to pay the beneficiary named in the certificate of the drowned mem- 
ber, or whether it was paid from funds on hand in the treasury, is not made very 
definite in the record, but it is not at all material which way it was attempted 
to be paid. The beneficiary under the certificate in question resided in Germany, 
or Bavaria, and was the father of the deceased member. The treasurer appealed 
to a bank in Cleveland to advise him as to the proper method of forwarding this 
$1,000 to the beneficiary in Germany, and learned from the bank that the usual 
course of procedure in transmitting money to Germany was to purchase German 
marks to the extent of the amount to be transmitted, and to forward those German 
marks to the representative of the United States in Germany at a point nearest to 
the residence of the beneficiary. At that time the German marks were of very 
uncertain value, sometimes fixed at one price and other times at another, but in 
general the fluctuation in price was nearly always downward instead of upward. 
The treasurer elected to follow the advice he got at the bank, and purchased Ger- 
man marks at the then current price, and undertook to forward those marks, in 
kind, to the beneficiary, through the American representative in Germany. It was 
not easy to discover the exact address of the beneficiary, and a good deal of time 
was consumed in an effort to ascertain his address. By the time this fact was 
ascertained and the American representative was able to reach the beneficiary, 
the total of the marks sent had been so reduced in value as that they were worth 
very much less in American money than $1,000, and on this account the tender oi 
the marks in settlement of the amount due the beneficiary was refused by the 
beneficiary. As a result of this refusal, still more time elapsed, and, after a con- 
siderable lapse of time, these marks were returned to the treasurer at Cleveland, 
Ohio, where they had been purchased. They remained in the hands of the treasurer 
for a considerable time, and by the lapse of this time the marks became entirely 
worthless. 


In due course a demand was made upon the treasurer by a representative of 
the beneficiary to pay the amount due on this certificate of membership, that is 
to say, $1,000. This demand ‘was refused, and this refusal resulted in the bringing 
of the action that has since been pending, and which presents the issue for con- 
sideration here. 

_ Without undertaking to trace in detail the various steps that were taken in 
this litigation, it may be said in general that the action took the form of one to 
recover from the treasurer and all the members of the association. At no time 
did anybody claim that the Pittsburgh Steamship Company could by any form 
of action be made liable to the treasurer of this insurance association or to the 
beneficiary of any deceased member of the association. No one contended that 
any liability existed against the steamship company. It appeared as a fact in 
the case that, after the returned German marks had become wholly worthless, 
the executive committee of the insurance association met and considered the ques- 
tion whether the treasurer had been in any wise derelict in his duties, as shown 
by his efforts to remit the amount to the beneficiary, and, after hearing all that 
had been done in that respect, the executive committee approved all acts of the 
treasurer, and went further and made a definite finding that neither the treasurer 
nor anybody else was in any manner indebted to the beneficiary in any sum 
whatsoever. : ’ 

The trial court determined the issues in favor of the beneficiary, and against 
the treasurer and the members of the association. Upon error to the Court of 
Appeals, that court reversed the judgment of the trial court entered final judgment 
in favor of all the members of the association, and remanded the case to the trial 
court to determine the question whether the treasurer was himself personally liable 
to the beneficiary. When the litigation had’ reached this stage, this court ordered 
the Court of Appeals to certify the record here for review. 


Max P. Goodman, of Cleveland, for plaintiff in error. 


: Dustin, McKeehan, Merrick, Arter & Stewart, George William Cottrell, and 
Carl A. Schipfer, all of Cleveland, for defendants in error. 
Per CurtAM. 








748 The Insurance Law Journal, Vol. 75 [Oct., 1930 















The sole question left in the case is whether the individual members of this 
insurance association are now liable to the beneficiary of the deceased member for 
the full amount of $1,000, or any other sum. 

Counsel for the beneficiary contend that the members of the association must 
be held liable for the acts of the treasurer of the association, and that, if those 
acts were negligent in character and resulted in the loss of the amount coming 
to the beneficiary, then and in that event the members of the association must 
come forward with the payment of another sum of $2 each in order to make good 
the loss that arose by reason of the negligence of the treasurer of the association. 

Counsel for the individual members of the association insist that each member 
of the association has paid and fully discharged the only obligation that he ever 
entered into with the deceased member, that is to say, they paid their $2 each to 
the treasurer, and that they cannot now be required to pay $2 each, or any other 
sum, to make good the loss that the beneficiary has sustained by reason of the 
negligent acts of the treasurer, as stated, if such acts are found to be negligent. 
The Court of Appeals entered final judgment in favor of the members of the 
association, and then, finding that the question of the personal liability of the 
treasurer evidently had not been properly tried out, the cause was remanded in 
order that that issue might be properly disposed of in the trial court. 

A majority of this court are of the opinion that the action taken by the Court 
of Appeals was entirely correct, and that judgment will therefore be affirmed. 

Judgment affirmed. 

Marshall, C. J., and Kinkade, Matthias and Day, Jj., concur. 






PRUDENTIAL INS. CO. OF AMERICA v. HOWELL. (No. 18710.) 
Supreme Court of Oklahoma. Dec. 10, 1929. 
Rehearing Denied July 8, 1930. 
289 Pacific Reporter 734. 
(Syllabus by the Court.) 

1. INSURANCE—PAYMENT UNDER “FACILITY OF PAYMENT’ 
CLAUSE OF INDUSTRIAL POLICY TO ONE LIVING WITH IN- 
SURED AS WIFE DISCHARGED INSURER (Comp. St. 1921, § 510). 
Where an industrial insurance policy provides that upon the death of the in- 

sured payment will be made to his executor or administrator, unless payment be 

made under the “facility of payment” clause, which provides that payment may 
be made to any relative by blood or connection by marriage of the insured, or to 
any person appearing to the insurer to be equitably entitled to the same by reason 
of having incurred expenses on behalf of the insured for his burial, or for any 
other purpose, and upon the death of the insured payment is made to N., who 
paid all premiums on the policy, and incurred other expense on behalf of the 
insured, and was generally recognized as the wife of the insured, such election and 
payment, when made in good faith, is a compliance with the terms of the “facility 
of payment” clause, regardless of whether or not N. was the lawful wife of the 
insured, and is a complete defense to an action on the insurance policy by an 
administrator subsequently appointed over the estate of the insured, although the 
insured left minor children unknown to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


: (Additional Syllabus by Editorial Staff.) 

2. INSURANCE—“INDUSTRIAL INSURANCE” MEANS POLICIES IS- 
SUED IN SMALL AMOUNTS IN CONSIDERATION OF WEEKLY 
PAYMENTS. 

“Industrial insurance” means policies issued in small amounts in consideration 
of weekly payments, as distinguished from ordinary insurance, which is usually 
in large amounts and maintained by annual, semiannual, or quarterly premiums. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Commissioners’ Opinion. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by I. B. Howell, administrator of the estate of Herbert Fraser, de- 
ceased, against the Prudential Insurance Company of America. Judgment for 
plaintiff, and defendant appeals. 


Reversed, and remanded with directions. 
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Potterf, Gray & Poindexter, of Ardmore, and Haff, Meservey, Michaels, 
Blackmar & Newkirk, of Kansas City, Mo., for plaintiff in error. 

Brown, Brown & Williams, of Ardmore, for defendant in error. 

Jerrrey, C. ‘ 

This is an appeal from a judgment of the district court of Carter county for 
$1,000.84, in favor of the plaintiff administrator and against the defendant insur- 
ance company. The cause was tried to a jury, but upon the close of the case the 
court directed a verdict for plaintiff. The facts disclosed by the record are that 
on August 30, 1922, Addie L. Fraser obtained a divorce from Herbert Fraser in 
the district court of Carter county, Okl. On August 26, 1922, W. H. Miller ob- 
tained a divorce in the same court from Nora Miller. On September 14, 1922, 
in violation of section 510, C. O. S. 1921, Herbert Fraser and Nora Miller obtained 
a marriage license, and were married by a justice of the peace at Sapulpa, Okl. 
Herbert Fraser and Nora Fraser established a residence in Kansas City on or 
about May 1, 1923, where they continued to live as husband and wife until the 
death of Herbert on July 31, 1925. On November 4, 1924, Herbert Fraser made 
application to the defendant insurance company for an industrial insurance policy 
on his life in the amount of $500. This policy was duly issued November 10, 
1924. On December 15, 1924, he made application to the same company for 
an additional $500 industrial insurance policy. The latter policy was issued Janu- 
ary 12, 1925. Upon the death of the insured, Nora Fraser presented the policies 
and made claim for the benefits. On September 4, 1925, the defendant paid Nora 
Fraser the full amount of the two policies, together with a balance of 84 cents, 
the amount of advanced, unearned premiums at the time of the death of the in- 
sured. The insured left surviving him his divorced wife, Addie L. Fraser, and 
several minor children at Ardmore, Okl. On October 20, 1925, plaintiff was ap- 
pointed administrator of the estate of Herbert Fraser by the probate court of 
Carter county, Okl., and he began this action to recover on the two insurance poli- 
cies. The defendant pleaded payment, and contends that the payment made to 
Nora Fraser was valid under what is called the “facility of payment” clause in 
the policy, and a complete acquittance to defendant. 

At the close of all the testimony, defendant moved for a directed verdict in its 
favor, but this motion was overruled, and the ruling is here assigned as error. 
Under this assignment of error, the question of whether defendant has paid the 
policies so as to discharge its liabilities thereunder is decisive of this appeal. The 
policies provide that upon receipt of due proof of death of the insured during the 
continuance of the policies, the company will pay the amount of insurance speci- 
fied, to the executors or administrators of the insured, unless payment be made 
under the provisions of the “facility of payment” clause which is also a part of the 
policy. It is under this clause that defendant claims to have made payment. That 
clause reads as follows: 


“Facility of Payment.—It is understood and agreed that the said company may 
make any payment or grant any non-forfeiture provision provided for in this 
Policy to any relative by blood or connection by marriage of the insured, or to any 
person appearing to said company to be equitably entitled to the same by reason 
of having incurred expense on behalf of the insured, for his or her burial, or, (if 
the Insured be more than fifteen years of age at the date of this Policy), for any 
other purpose, and the production by the company of a receipt signed by any or 
either of said persons or of other sufficient proof of such payment or grant of 
such provision to any or either of them shall be conclusive evidence that such pay- 
ment or provision has been made or granted to the person or persons entitled 
thereto, and that all claims under this policy have been fully satisfied.” 


{1, 2] It does not appear that this court has ever had occasion to pass upon 
any question involving an industrial insurance policy or a provision of an insur- 
ance policy similar to the “Facility of Payment” clause contained in the policies 
involved here. From an examination of numerous authorities on the question, 
it seems that “industrial insurance” in a general sense means policies issued in 
small amounts in consideration of weekly payments, as distinguished from ordinary 
surance, which is usually in large amounts and maintained by annual, semian- 
nual, or quarterly premiums. The underlying principle of the industrial policy 
is to provide a means whereby the laboring and more unfortunate masses may 
be able to carry small amounts of insurance upon the payment of a small pro- 
Portion of weekly wages or earnings to meet such exigencies as may and usually 
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arise in case of death. The smallness of the amount and of the premium paid, 
together with the purposes for which it was designed, make it highly desirable 
that upon the death of the insured, payment be made promptly without expense 
in the form of litigation by claimants, proceedings for the appointment of a per- 
sonal representative, and without unnecessary risk on the part of the insurer. 
In order to accomplish these results, the clause known as the “facility of payment” 
clause has beeen somewhat universally adopted. The clause has been uniformly 
approved as a valid contractual provision and not against public policy. And 
payments made thereunder to one of the class of persons mentioned therein, when 
made in good faith, have been held to constitute a full discharge of the insurer’s 
liability on the policies. Thomas v. Prudential Insurance Co. of America, 148 
Pa. 594, 24 A. 82; Brennan v. Prudential Ins. Co. of America, 170 Pa. 488, 32 A. 
1042; Thomas v. Prudential Ins. Co. of America, 158 Ind. 463, 63 N. E. 795: 
Bradley v. Prudential Ins. Co. of America, 187 Mass. 226, 72 N. E. 989; Pru- 
dential Ins. Co. v. Brock, 48 App. D. C. 4; Thompson v. Prudential Ins. Co. 
of America, 119 App. Div. 666, 104 N. Y. S. 257; Slingerland v. Prudential Ins. 
Co. of America, 94 N. J. Law, 532, 110 A. 913; Bishop v. Prudential Ins. Co. 
of America, 217 Ill. App. 112; Wilson v. Metropolitan Life Ins. Co., 110 Kan. 
232, 203 P. 916; Chance v. Metropolitan Life Ins. Co., 147 Ga. 396, 94 S. E. 239: 
Renfro v. Metropolitan Life Ins. Co., 148 Mo. App. 258, 129 S. W. 444. 


Does the evidence disclose that defendant complied with the terms of its 
contract with the insured in paying the amount of insurance to Nora Fraser? We 
assume without deciding that the continued cohabitation of Herbert Fraser and 
Nora Fraser, as husband and wife, after the expiration of the period within 
which either was prohibited from remarrying in this state, was not sufficient to 
ripen into a common-law marriage. The record discloses that they lived at the 
same address in Kansas City from on or about May 1, 1923, until the death 
of the insured, July 31, 1925; that Herbert Fraser introduced Nora as his wife, 
and she was so regarded by every one who knew them in that neighborhood. Nora 
testified that Herbert worked from the time they moved to Kansas City until 
September of that year as a switchman for a railway company, but from that time 
until his death he only worked about one month. She further testified that 
she began work in October of 1923, and worked until in June of 1925; and that 
from her earnings she paid the household expenses, all premiums on the insur- 
ance policies, doctor bills for her husband, cooked his meals, and performed all 
other duties required of a wife. Several representatives of defendant company 
testified that they knew that Nora Fraser paid the premiums on the two policies, 
believed that: she was the lawful wife of the insured, did not know that he had 
a former wife or children, and decided that she was equitably entitled to the 
insurance as provided by the policies. In her claim for the insurance, she stated 
that she was to pay the funeral expenses, although such expenses were later paid 
from other sources. This evidence is not disputed by positive evidence, nor by 
circumstances worthy of note. Plaintiff’s evidence did disclose that at the time 
Herbert Fraser left Ardmore, Okl., he was drawing monthly insurance payments 
from the United States government by reason of disability received while serving 
in the army during the World War. Addie L. Fraser also testified that he car- 
ried another policy with defendant company in the sum of $210; that this policy 
was secured before he left Ardmore; that she had always paid the premiums 
on this policy; and that the insurance thereon was paid to her upon the death of 
the insured. She also testified that Herbert Fraser carried an insurance policy 
with a railway trainmen’s organization, and prior to his death collected about 
$1,600 or $1,800. This does not raise an issue of fact as to who paid the premiums 
on the insurance policies. The record discloses that Herbert Fraser did not 
work for more than a year prior to his death; that he drank excessively ; and 
that Nora Fraser paid the premiums on the insurance policies and paid other 
expenses for him. The contract upon which defendant became liable upon the 
death of the insured provided that the defendant may make payment to any rela- 
tive by blood or connection by marriage of the insured, or to any person appear- 
ing to said company to be equitably entitled to the insurance by reason of having 
incurred expenses on behalf of the insured for his burial or for any other purpose. 
Under the undisputed evidence in the case, Nora Fraser incurred expenses on behalf 
of the insured, and comes clearly in the class of persons enumerated in the clause. 
The only other question to be decided by defendant in asking payment to 
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her was whether or not she appeared to defendant to be equitably entitled to 
the insurance. ‘lhe contract does not require that one so paid be, in tact, equitably 
entitled to the money, but provides that payment may be made to any person 
appearing to the company to be equitably entitled to the insurance by reason of 
expenses incurred. This, no doubt, requires that the insurer act in good faith 
in exercising its option under the clause, and all of the authorities so held. Under 
the facts above outlined, the defendant was justified in its decision that Nora 
Fraser was equitably entitled to the proceeds of the insurance policies, nothing 
to the contrary appearing. Plaintiff contends that the issuance of the first policy 
to Herbert Fraser in Ardmore, and the continued payment of premiums by Addie 
L. Fraser, was sufficient notice to the defendant that insured had another wife 
and perhaps dependents who were more entitled to the insurance than Nora Fraser. 
With this we do not agree. The application for the first policy, which was made 
at Ardmore, stated that the applicant was born in 1879. The subsequent applica- 
tions showed the date of his birth to be 1887. In Bradley v. Prudential Ins. 
Co., supra, Mary Sawyer insured her life by an industrial policy containing the 
ordinary “facility of payment” clause. Thereafter, she and her husband separ- 
ated, but did not obtain a divorce. She went through the form of a marriage 
ceremony with a man by the name of Murphy. Thereafter, she and Murphy lived 
together as husband and wife. The premiums of the insurance policy were partly 
paid by her and partly paid by Murphy. After her death Murphy paid the funeral 
expenses and was paid the full amount of the policy. The lawful husband de- 
manded payment under the policy, and, being refused as administrator, was 
appointed and brought suit. The payment was upheld as a complete discharge of 
all obligations under the policy. In Thomas v. Prudential Ins. Co., 148 Pa. 594, 
24 A. 82, supra, upon death of the insured, payment was made to the insured’s 
landlady to whom he was indebted for board and a portion of the funeral ex- 
penses. This payment was upheld as being a compliance with the terms of the 
contract. In Bishop v. Prudential, supra, the husband carried such a policy, and 
a divorce was obtained by his wife. She continued to pay premiums, and upon 
the death of the insured, payment to the divorced wife was upheld, notwithstand- 
ing the fact that the insurance company was notified that there were outstanding 
claims against the estate of the deceased. In Thompson v. Prudential Ins. Co., 
supra, a boy under age carried such a policy. The insured’s parents placed him 
with a man by the name of Newton to be cared for until the insured became of 
age, and, in turn, was to have the use of the boy’s services. Newton paid the 
premiums on the policy up to the time the boy ran away. Soon thereafter the 
insured died at his mother’s, and it was held that payment of the insurance to 
Newton amounted to complete satisfaction of its obligations in accordance with 
the terms of the contract. In Slingerland v. Prudential, supra, a daughter of 
the insured produced the policies and received payment upon the death of the 
insured. At the time payment was made, a letter had been received by the insurer 
from the administrator demanding payment, although not transmitted to the proper 
department for payment. It was there stated that the clause allowing such pay- 
ment was so clear in its terms, and its purpose was so obvious and manifest, that 
there was no room for construction. In Chance v. Metropolitan, supra, several 
persons, including an administrator, made claim to the insurance. Kate Ford 
received payment, and the payment was upheld as a complete satisfaction of the 
obligation; she having paid certain premiums on the policy. The cases of Shea 
v. U. S. Industrial Ins. Co., 23 App. Div. 53, 48 N. Y. S. 548, and Zornow v. Pru- 
dential Ins. Co., 210 App. Div. 339, 206 N. Y. S. 92, are cited by counsel for 
plaintiff as holding to the contrary. The same or similar policy provisions as 
here involved were involved in both cases. In the first case a representative of 
the insurer at the time the policy was sold orally promised the insurer, who could 
not read, that the insurance would be paid to plaintiff. This promise was held to 
constitute an election by the insurer to pay that beneficiary. In the latter case, 
payment was made to a woman who was financially irresponsible upon a promise 
that she would pay the funeral expenses of the insured. She had not incurred 
any expense on behalf of the insured and did not pay the funeral expenses as 
promised. Neither of these cases is authority for plaintiff's position. 


We conclude that the clause in question is a valid and binding provision of 
the contract; that such provision authorized the defendant to exercise its dis- 
cretion in selecting any one of the persons therein named to receive payment, and 
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when such was done and payment made in good faith, it fully discharged its 
obligation according to the terms of its contract. It is the only conclusion that 
can be reached by giving effect to the contract made between the parties. And 
courts are not justified in substituting opinions of what should have been done 
for that which was manifestly agreed upon. The evidence is undisputed that 
defendant paid the proceeds of the policies to one authorized by the policy to 
receive payment; that such payment was made in good faith; that defendant com- 
pletely discharged its obligation by doing so, and is not liable to the adminis- 
trator. Defendant’s motion for a directed verdict should have been sustained. 
The judgment of the trial court is reversed, and cause remanded with direc- 
tions to enter judgment for defendant. 
Bennett, P. C., and Teehee, Herr, and Diffendaffer, CC., concur. 
Per Curiam. 
Adopted in whole. 


METROPOLITAN LIFE INS. CO. v. WANN. 
No. 12285. 
Court of Civil Appeals of Texas. Fort Worth. 
March 15, 1930. 
Rehearings Denied April 19, 1930. 
28 Southwestern Reporter (2d) 196. 
1. INSURANCE. 
Where insurer issued group policy to employer, recovery could be had on 
proof of individual policy issued to employee stating amount of insurance and 
terms without proof of contents of group policy. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2. INSURANCE. 
Terms of life policy on back of first page and after president’s signature held 
binding on insurer. 
The policy referred to covering life and total or permanent disability 
of insured was signed by president of insurance company on the first page, 
and on reverse side there was some writing providing amount of insurance 
insurer would pay when insured was shown to have been permanently pre- 
vented by injury from performing work for compensation or profit, and 
that upon receipt of due proof of disability insurer would pay insured 
equal monthly installments based upon amount of insurance in force. 
(For other cases, see Insurance, Dec. Dig. § 150.) 
3. INSURANCE. 


Insured disabled from following occupation of brakeman only could not recover 
under clause requiring disability preventing insured from performing any work 
for compensation. 

Under the policy involved, insured “must be permanently, continuously 
and wholly prevented thereby [by reason of his injury] from performing 
any work for compensation or profit.” Insured, while working as brake- 
man, received injury which rendered his left hand useless, but he was not 
disabled from performing other work. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from District Court, Tarrant County; H. S. Lattimore, Judge. 

Action by William Charles Wann against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

McLean, Scott & Sayers, of Fort Worth, for appellee. 

Buck, J. 

Wm. Charles Wann filed suit in the district court of Tarrant county against 
the Metropolitan Life Insurance Company, hereinafter styled insurance company, 
alleging that the insurance company issued to plaintiff two certificates, being No. 
79350 and No. 79350A, group policy No. 2000-G and group policy No. 2000. The 
contract sued on is as follows: 

“(1) Issued May 5, 1925, in the sum of $250 on ilie life or for the total and 


permanent disability of the insured; (2) ‘an increase of $2250, attached to the face 
as a rider.” 
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Plaintiff alleged that while the policies were in force and on, to wit, Sep- 
tember 28, 1926, he sustained an injury to his left hand while working for the 
Southern Pacific Railway Company as a brakeman; that while attempting to stop 
and place a car in motion and using a brakeman’s stick therefor, placed in the 
brake wheel, his left hand was injured so as to become totally and permanently 
disabled, and so as to render him totally and permanently disabled. That by the 
terms “totally and permanently disabled,” used in said policies of insurance, 
is meant such disability as totally and permanenty prohibits and prevents plain- 
tiff from ever performing any character of work for which plaintiff is fitted and 
suited; that by reason of a defective brake staff spinning around and striking 
plaintiff on the wrist and hand of his left arm, tthe same was thereby broken and 
the bones and nerves crushed and destroyed. Plaintiff prayed for damages in 
the aggregate of the two policies, with 12 per cent. penalty. 

The record discloses that a group policy was issued to the Southern Pacific 
Railway Company by the defendant, and delivered to one of the railway repre- 
sentatives in the state of New York. The contention is made that appellant’s 
motion for an instructed verdict should have been given, in the absence of 
any proof of the contents of such group policy or master policy. That the facts 
are that a group policy is issued to the railway company and then, upon names 
of the employees being furnished to the insurance company, the latter issues indi- 
vidual certificates to the individual employees, evidencing the fact that they are 
insured. Appellant cites a number of cases, mostly from other jurisdictions, on 
the proposition that where the individual policy refers to and shows to be depend- 
ent on the group policy for the terms and conditions expressed therein, no recovery 
can be sustained without the introduction of such group policy. 

In Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 136 A. 400, 402, 50 A. 
L. R. 1276, the court said: “A group or master policy is issued to the employer, 
containing a full recital of the contract stipulations. The employer reports to 
the insurer the names of employees who have accepted the offer of insurance, and 
thereupon a certificate for each such employee is sent by the insurer to the em- 
ployer. The certificates state that they are issued under, and subject to, the terms 


and conditions of the group policy. The insurance is effective only during the 
term of employment.” 


To the same effect is Spande v. Western Life Indemnity Co., 61 Or. 220, 117 
P. 973, 122 P. 38; Higman v. Hood, 3 Ind. App. 456, 29 N. E, 1141; Seavers v. 
Metropolitan Life Ins. Co., 132 Misc. Rep. 719, 230 N. Y. S. 366. 


[1] We believe that where the individual policy shows a complete contract 
between the insurer and the insured to insure the individual employee, stating the 
amount of such insurance and giving other terms and conditions, a recovery may 
be had upon proof of the individual policy. This assignment is overruled. 


[2] The first policy issued to the appellee was signed by the president of 
the insurance company on the first page thereof. On the back or reverse side 
there is some writing, which provides the amount of insurance that the insurance 
company will pay to the employee when he is shown to have been permanently, 
continuously, and wholly prevented by injury from performing any work for 
compensation or profit. That upon receipt of due proof of such disability the 
insurance company will pay to such employee in lieu of the payment at death of 
the said insurance on the life of such employee, equal monthly installments based 
on the amount of insurance in force on such employee at the date of receipt of 
proof of such disability. Then is stated various amounts of insurance, and the 
number of indemnity installments payable thereon, and the amount of each monthly 
installment. Objection is raised to the introduction and consideration of all the 
writing on the reverse side of the policy, and appellant cites such cases as Burbank 
v. Pioneeer Mutual Insurance Association, 60 Wash. 253, 110 P. 1005, Ann. Cas. 
1912B, 762; Wilstach v. Heyd, 122 Ind. 574, 23 N. E. 963; Goddard v. East Texas 
Fire Ins. Co., 67 Tex. 69, 1 S. W. 906, 60 Am. Rep. 1. In the last-cited case it is 
said that in order to constitute any statement or promise of the insured a war- 
ranty, it must be made part of the policy, either by appearing in the body of the 
instrument, or by a proper reference in the policy to some other paper in which 
it is to be found. That where there is doubt as to the intention of the parties 
to treat any outside papers as a part of the contract, the courts give the benefit 
of the doubt to the assured, and construe the policy liberally in his favor. In 
this case the clause which appellee sought to be construed as part of the policy 
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was not written or printed on the same paper with the rest of that instrument, 
nor was it referred to in the policy as forming a part of the contract between 
the appellant and the insurance company. The Supreme Court, in an opinion by 
Chief Justice Willie, properly held that the conditions of the clause on a detached 
paper could not be treated as entering into the contract. The other cases cited 
seem no more pertinent to the question here involvd. 


It has been held many times in this state that the signature of a contracting 
party to an instrument may be affixed to the instrument either at the close or in 
the body, or at the beginning, if it appears that the signature was written by the 
one purporting to sign the contract, and was intended as an evidence of his assent 
to the conditions contained in the contract. Therefore we conclude that it was 
immaterial whether the signature of the officers of the insurance company appeared 
on the first page of the policy or on the second page. This policy was issued by 
the officers of the insurance company, and its terms bind said company, even though 
some of the terms may not be written on the first page thereof and before the 
signature of the president. 


In the case of National Ben Franklin Fire Ins. Co. v. Brown, 253 S. W. 632, 
by the Court of Civil Appeals at Austin, the court held that a fire insurance policy 
covering only one page, and containing stipulations printed on the back thereof 
but not referred to in the policy and not signed by any one, were not binding 
upon the insured. This holding is but another statement of the rule in force in 
Texas that where there is any reasonable doubt as to whether a stipulation is 
enforceable against the insured, the insured will be favored. In the cited case 
there was a stipulation on the reverse side prescribing within what time a suit 
may be brought on the policy, and, according to said stipulation, it was contended 
by the insurance company, that the suit was not brought within the time pre- 
scribed. In support of the court’s ruling, 26 Corpus Juris, p. 76, is cited as fol- 
lows: “Conditions and stipulations indorsed on the policy or written in the margin 
are to be construed as portions of the policy, if sufficiently referred to in the 
body of the instrument, and will control the printed provisions in case of irrecon- 
cilable: conflict. But the rule does not apply where the indorsement is in no way 
referred to or incorporated into the policy.” 


[3] The evidence was that the plaintiff was a man 39 years of age; that he 
had been doing railroad work since he was 14 years of age; that he knew no other 
work; and that he could not get employment as a brakeman or other railroad 
employee connected with the movement of trains with his left hand stiff and use- 
less. The record shows that since his injury his wife and father-in-law had bought 
a farm in the eastern part of Tarrant county and that they were managing it. 
That he drove a Hudson car with his right hand. That they had 41 acres in 
the farm and raised chickens and fruit. That during the fruit packing season 
they employed sometimes two or three other people to help gather the fruit; that 
he looked after that. That since quitting the railroad business he had not tried 
to get employment in any other line. That they had eight cows on the farm and 
he had tried milking one of them with more or less success. That he could do 
anything that a man with one hand could do if he knew how. That if he had a 
position as salesman requiring him to use an automobile and drive to and fro 
selling articles or taking orders, or taking orders for anything that wholesale 
houses had to sell he believed he could do that. That he used the English lan- 
guage very well, though he had only gone through the fourth grade at school 


Appellant urges that it is not shown that he is totally and permanently dis- 
abled. though the testimonv of the doctors would support the finding of the jury 
that he was permanently disabled. : 

In Buckner v. Jefferson Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 897, 
it is said: “The authorities are practically unanimous that under the terms of this 
policy plaintiff cannot recover without showing a bodily injury that will incapact- 
tate him, not only from following his usual avocation of fireman, but also from 
pursuing any other gainful occupation. The language is too plain, and the mean- 
ing too unmistakable, to permit an enlargement of the terms of the contract by 
construction. It is unfortunate for the plaintiff, but ‘it is so nominated in the 
bond.’ ” 

In 4 Cooley’s Briefs, p. 3293, it is said: “The provision may limit total disa- 
bility to the inability to carry on any and all kinds of business. Under such a 
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clause the insured must be unable to perform, not only the duties of his usual 
occupation, but the duties of any other occupation.” — ‘ 

Joyce on Insurance, § 3031, says: “In ascertaining the meaning, reference 
must be had to the entire contract and the exact terms used. The words may 
necessitate that the assured should be so far disabled as to prevent his following 
any occupation or labor.” 

“ In Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Tex. Sup.) 240 
S. W. 893, where the court was inquiring as to the meaning of a phrase of an 
insurance policy which obligated the insurance company to pay a specified amount 
weekly for an accident which would “wholly disable and prevent the insured 
from performing any and every kind of duty pertaining to his occupation,” our 
Supreme Court, speaking through Justice Greenwood, said: “The court will not 
give such a literal interpretation to the language of this contract, wherein the 
larger weekly indemnity is promised, as to practically relieve the insurer of all 
obligation thereunder. Such would be the effect of a decision discharging plaintiff 
in error from all liability if defendant in error, after his injury, could do anything 
required of him as a railroad conductor. Hefner v. Fidelity & Casualty Co., 
110 Tex. 605-607, 222 S. W. 966, [160 S. W. 330]. The language of the policy 
is fairly and justly susceptible of the interpretation, which, we think, should be 
given to it, that the larger indemnity was promised if the injuries rendered the 
insured substantially unable, in the exercise of ordinary care, to perform every 
material duty pertaining to his occupation”’—citing cases. 

It will be noticed that the wording of the clause referring to the disability 
of the insured is materially different in the policy in the cited case and in the 
policy in the instant case. Here the insured “must be permanently, continuously 
and wholly prevented thereby [by reason of his injury] from performing any 
work for compensation or profit.” In the cited case, and in many other insur- 


ance cases in Texas, the wording of the policy was that the insured “must be 
wholly disabled and prevented from performing any and every kind of duty per- 
taining to his occupation.” The evidence showed that the plaintiff had not tried 
to get any other kind of work than that of railroading since his injury, and we 
think that it is undoubtedly true that an able-bodied man whose ability to work is 


not impaired except from a disabled wrist and hand could find an abundance of 
work to do by means of which he could earn compensation. Therefore, we are 
constrained to hold that the plaintiff below did not make out his case by proof 
that he was totally, continuously, and permanently disabled from performing any 
work for compensation. Since it appears that the case has been fully developed 
and no useful purpose could be served by reversing and remanding the cause, 


the judgment below is reversed and here rendered for appellant. 
Reversed and rendered. 


FIRST TEXAS PRUDENTIAL INS. CO. v. LONG. No. 8426. 


Court of Civil Appeals of Texas. San Antonio. April 30, 1930. 
Rehearing Denied May 28, 1930. 
28 Southwestern Reporter (2d) 220. 
1. INSURANCE. 
Evidence in suit on life policy held sufficient to go to jury on question whether 
insured obtained policy by misrepresentations as to health. 
The insured, in his application, had stated that he had never, nor did 
he then, have any diseases of the heart, and that no physician had expressed 
an unfavorable opinion as to his health. There was strong medical evi- 
dence, including the testimony of insured’s family physician, that, several 
months prior to the making of the application for a policy, insured had 
been examined, with the aid of an X-ray picture; that he was then suffer- 
ing from certain serious heart troubles; and that he died of such heart 
diseases about a year after the issuance of the policy. However, the bene- 
ficiary controverted this evidence by her own testimony and that of sev- 
eral physicians, tending to show that the insured did not suffer from heart 
disease and had never been treated for it until some time after the granting 
of the policy. The insurance company’s regular medical examiner had 
given insured a thorough examination, including a stethoscopic examination 
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of the heart, and had found him to be healthy and vigorous and an A-] 
insurance risk. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
2. INSURANCE. 


Filing of proof of insured’s death, in view of time and manner of such proof, 
held sufficient “demand” as a basis for recovery of penalty and attorney’s fees 
in suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Bandera County; L. C. Brucks, Judge. 

Sut by Ella Margrete Long against the First Texas Prudential Insurance 
Company. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Templeton, Brooks, Napier & Brown, of San Antonio, for appellant. 

Horace E. Wilson of San Antonio for Appellee. 

SMITH, J. 

On June 20, 1927, the First Texas Prudential Life Insurance Company issued 
its policy upon the life of Charles Edward Long, in the sum of $2,000, payable to 
Ella Margrete Long, wife of the assured. Long, the assured, died on June 6, 1928, 
and, upon the company’s refusal to pay the claim upon proper proof of death, the 
beneficiary brought this suit and recovered the amount of the policy, as well as 
for the penalty and attorney’s fees provided by statute. The insurance company 
has appealed. 

As correctly stated in appellant’s brief, the insurance company “pleaded that 
no obligation rested upon it under the alleged policy, because of material mis- 
representations made to it by the assured, Charles Edward Long, in the application 
dated June 9, 1927, for the policy, to the effect, (1) that he did not have and 
had never had any diseases of the heart; (2) that no medical examiner or phy- 
sician had expressed an unfavorable opinion as to his health; and (3) that he was 
then in good and sound condition of health, and that he had agreed in the applica- 
tion that the policy to be issued upon that application should not take effect until 
delivered to him while in good health and condition, whereas, in fact, the assured, 
Charles Edward Long, at the time of making the application, was not in good 
health and condition, but was suffering from acute endocarditis and marked en- 
largement of the heart, both diseases of the heart, and that he had been afflicted 
with such diseases prior to the time of his application, and had been informed of 
his condition by his family physician prior to that time. The defendant further 
alleged that the death of Charles Edward Long resulted from and was caused 
directly by the diseases of the heart from which he was suffering at the time of 
his application, for the issuance of the policy of insurance, and from which he 
had been suffering prior thereto. 

“The case was submitted to a jury, who found, in response to special issues, 
that the assured was in good health at the time he made his application for insur- 
ance; that he was in good health at the time the policy was delivered to him; 
that no medical examiner or physician had expressed an unfavorable opinion as to 
his health prior to that time; that he had never had a disease of the heart prior to 
the time he made his application for insurance. * * *” 

The appeal is predicated solely upon the contentions that there was no evidence 
to support the findings of the jury; that the evidence was not sufficient to sustain 
said findings; that said findings are contrary to the overwhelming preponderance 
of the evidence. 

The case made appears to have been fully and properly submitted to the jury, 
whose findings are responsive and sufficient to sustain the judgment, so that there 
remains nothing to be determined by this court, except the sufficiency of the evi- 
dence to support the jury findings. : 

It is first contended by apnellant that under the evidence the case is indis- 
putably one in which the assured represented in his application to appellant for in- 
surance that he was not then and never had been afflicted with any disease of the 
heart, whereas, in fact, he had been seriously afflicted with such diseases. Appellant 
makes a very strong case under this contention, which we have concluded to over- 
rule only after some hestiation and indecision. 


It appears that the assured resided at Port Arthur at the time he made the 
application, for some time prior thereto, and for several months thereafter. His 
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occupation was that of a “still fireman” for an oil refining company, which em- 
ployment called for very heavy work. He was an active member of the refinery 
baseball club prior to, at the time of, and for several months following the taking 
out of this insurance. Dr. W. S. Crumpler was his family physician, and as such 
examined him in March, 1927. He testified that from his examination, and from 
X-ray pictures made at the time, he diagnosed the case as one of certain serious 
heart troubles described by him, which in his opinion could not be cured by medical 
treatment; that he administered digitalis to the patient. Dr. C. S. Woodward, an 
X-ray specialist, made the picture used by Dr. Crumpler in this diagnosis, and 
corroborated the latter’s findings. These examinations were made and diagnoses 
arrived about three months before the assured made application to appellant for 
the policy here sued on. In this application the assured represented that he did not 
have and had never had any diseases of the heart, and that the only cause for 
which he consulted a physician within the next preceding ten years was on Feb- 
ruary 27, 1927, for treatment of a mild attack of neuritis. The assured died in 
June, 1928, about a year after the insurance policy was issued to him, of diseases 
of the heart, apparently similar to those Drs. Crumpler and Woodward testified 
they discovered in March, 1927. Dr. Woodward testified that he made a “retake” of 
the assured’s heart in January, 1928, which disclosed a serious aggravation or pro- 
gression of the conditions portrayed in the original picture taken in March, 1927. 
In the meantime, and up to that time, Long, the assured, had continued in his work 
and in his athletic activities, but in January, 1928, his condition became such that 
he quit work and went to Bandera for rest and a change. His condition did not im- 
prove, he was confined to his bed practically all the time, so that “when he died, 
why the thing that happened to this aneurism is that it ruptured and the result 
of that rupture was that the chest flattened out and became normal,” as stated by 
his attending physician. It is difficult to avoid the force of all this testimony as 
showing conclusively that Long’s representations in his application for insurance 
were false, and knowingly false at that time, concerning the prior and then present 
condition of his health. We conclude, however, that there were other facts and 
circumstances in evidence which, if true, either directly or indirectly controvert 
the evidence hereinabove set out, at least to the extent of raising issues of fact 
for the jury to determine. We will refer at length to that controverting evidence, 
in deference to appellant’s earnest and vigorous presentation of his case. 

In response to Long’s application he was examined by Dr. Chambers, the regular 
medical examiner for the insurance company. This examination appears to have 
been quite thorough, in which Long was subjected to the usual tests to ascertain his 
true condition of health. As a result of it Dr. Chambers reported to appellant that 
Long impressed him as “healthy and vigorous,” that, as stated in appellee’s brief, 
he had no “physical defects or deformities; no impairment of sight, or hearing, or 
discharge from ear; no evidence of goiter, enlarged glands, or tumor. The appli- 
cant never had syphilis, stricture, or any venereal disease. There is no alteration 
in the pupilary reaction or in knee jerks. The applicant’s weight is 149 pounds, 
height 6 feet, waist measurement 31 inches, and a 4-inch expansion of the chest. 
Temperature 98 3/5, pulse 74 per minute and is not irregular, or intermittant, the 
arteries are not thickened or sclerosed, the blood pressure is given; the respiratory 
murmer is clear and distinct, over every part of both lungs, which are free from 
every indication of disease. * * * The heart sounds and rhythm are regular and 
formal and there is no evidence from percussion of auscultation, of hypertrophy or 
other disease of the heart, and his examination of the heart and lungs was made 
with a stethoscope against bare skin; the urinalysis showed clear, with no acid or 
sugar. At the conclusion of his report the medical examiner unqualifiedly recom- 
mends C. E. Long as an A-1 insurance risk and states he is satisfied as to applicant’s 
identity and substantial correctness of all answers.” 


We quote further from appellee’s brief : 


“The widow stated that while she and her husband were living at Port Ar- 
thur, Texas, he worked at the refinery and went from one job to another; that he 
was a fireman at the time he took sick January 5, 1928. At the time he took sick it was 
caused by an aneurism on the right side of his chest. The witness stated that Dr. 
Crumpler was their family physician; that he attended her husband. He had occa- 
sion to attend her husband one time, which was in March, 1927, and that this was 
the only occasion when Dr. Crumpler attended her husband up to the time he took 
sick in January, 1928. At the time in March, 1927, when Dr. Crumpler attended her 
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husband, he had neuritis and Dr. Crumpler prescribed a chloroform liniment. At 
the time that the application for the insurance was made June 9, 1927, the condition 
of her husband’s health was good. The witness then described the ¢reatment that 
Dr. Crumpler gave her husband, March, 1927, which was a liniment to rub on his 
chest and to apply hot towels on his right side and back. The witness was to con- 
tinue the treatment for a short while. The condition of Mr. Long’s health at that 
time was good and this condition passed away. Mr. Long did not go back to see 
Dr. Crumpler after that time and from that time until he took sick in 1928, he 
was not under the care of any doctor. When Mr. Long took sick he was working 
as a fireman; it is very hard work. The deceased also played on the baseball 
team of the Gulf Refinery Company and until the time he took sick in January, 
1928, her husband had been working steadily. The witness described something of 
the nature of the heavy work that the deceased had to do, handling heavy wrenches 
weighing about one hundred fifty pounds and in constrained positions on the stills. 
The first time her husband was sick was not until the 5th day of January, 1928, 
and then he went to bed and after that he was just up and down and did not work 
any more. Dr. Crumpler came to see him and said it was an aneurism. * * * 

“That her husband was examined by the physician for the insurance company, 
Dr. B. F. Chambers, and that he put things over his ears and listened with them, 
and went over her husband’s chest and heart and when he took the things off of 
his ears he made the remark ‘Fine, fine.’ That he looked at her husband’s body 
and made him pull his shirt off, and then the doctor examined his chest and body. 
That was before the policy of insurance was delivered and it was after that ex- 
amination that the policy was delivered. The only treatment given by Dr. Crumpler 
to her husband was a liniment to rub on his shoulder and that her husband never 
did use any medicine internally. He did not give him any as that was the treatment 
that he prescribed, the liniment. Referring to the pictures said to have been taken 
March, 1927, this witness testified that she got them last Tuesday from a girl in 
Dr. Woodward's office and that day was the first time she ever knew that anybody 
claimed that these pictures had been made and that the only time she heard Dr. 
Crumpler say that what was the matter with her husband was when she was being 
treated herself and that when they went up to Dr. Crumpler’s office for her to be 
treated Dr. Crumpler asked her husband how his neuritis was. That was what Dr. 
Crumpler said and her husband told him that it was good.” 

[1] Several physicians, in addition to those named above, testified at length upon 
the trial, both as experts and as having examined and treated the assured. With- 
out setting out their testimony at length, or undertaking to analyze it, we will 
state that in our opinion this testimony, taken in connection with the report of Dr. 
Chambers, and the testimony of Mrs. Long, was sufficient to take the case to the 
jury upon the issues submitted concerning the truth or falsity of the representations 
upon which Long obtained the policy now being contested, and that the jury’s find- 
ings thereon were warranted by that evidence, and may not be set aside by this 
court. 

[2]Appellant also contends that there was no evidence of any demand made by 
appellee upon appellant for the payment of the policy, as a basis for the verdict and 
judgment for penalty and attorney’s fees. We overrule this contention. Appellee 
filed and presented proofs of her husband’s death at such a time and in such 
manner as to constitute a demand upon appellant for payment of the policy and 
to satisfy the requirements of the law in that respect. Appellant well knew the 
purpose and object of such presentation, and that by her conduct, acts, and words 
appellee was making demand upon it for payment of the insurance money. 
Appellant gambled upon its chance of defeating payment of the policy with the 


evidence at its disposal. It lost. It should pay the penalty prescribed by the law. 
The judgment is affirmed. 





BEATY v. SOUTHLAND LIFE INS. CO. No. 7423. 


Court of Civil Appeals of Texas. Austin. May 14, 1930. 
Rehearing Denied May 28, 1930. 
28 Southwestern Reporter (2d) 895. 
1. INSURANCE. 


“Binding receipt,” providing that, if accepted, life insurance would be effective 
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from specified date, did not create contract for temporary insurance nor pre- 
vent rejection of application. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

2. INSURANCE. 

Alleged oral c@atract by insurer’s soliciting agent, attempting to alter policy 
by obligating insurer from medical examination, held invalid under policy and 
statute (Rev. St. 1925, art. 5063). 

The application for insurance stipulated that policy, when issued 
should constitute entire contract, and insurer should not be bound by 
any oral statement by an agent; and that there should be no liability 
until manual delivery of a policy accepted by insured. Rev. St. 1925, art. 
5063, declares that any agent soliciting an application for life insurance 
shall not have the power to waive, change, or alter any of the terms of 
the application or policy. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE. 

Application for life insurance held unambiguous, not misleading illiterate 
applicant into believing insurance, without insurer’s acceptance, would be effect- 
ive from medical examination (Rev. St. 1925, art. 5063. 

The application stated that there should be no liability thereunder 
until manual delivery of a policy, provided that if premium be paid in 
full, and if insurer issue a policy on plan applied for, the insurance (sub- 
ject to provisions of policy) should be effective from date of medical 
examination. It was contended that this provision was ambiguous, and 
might be understood to mean that if the application were accompanied 
by a satisfactory medical examiner’s report, the application would be 
accepted and the ingurance be effective from the date of examination. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 

4. INSURANCE. 

Life insurance agents cannot ordinarily conclude oral agreements for, tem- 
porary insurance (Rev. St. 1925, § 5063). 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

5. INSURANCE. 

Soliciting agent’s taking application for insurance is merely offer by ap- 
plicant, requiring insurer’s acceptance to constitute valid contract (Rev. St. 1925 
§ 5063). 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

6. INSURANCE. 

Circular letter, ostensibly from president of insurance company, express- 
ing personal appreciation of application, held not to constitute acceptance of 
application or estoppel. 

The letter purporting to be signed by insurance company’s presi- 
dent, began with assertion that, “I want to express my personal appre- 
ciation of your application for life insurance in this company,” and 
went on to speak of the “steady and persistent growth” of the company, 
and what was supposed to be the cause thereof. The letter concluded 
by advising addressee to “let nothing tempt you to lapse or surrender 
your insurance. * * * If you conclude that the plan you selected 
is no longer appropriate, I will take it as a favor if you will write me 
personally.” Since the applicant’s death occurred before -this letter was 
received, the company was not estopped to show that it was a mere 
acknowledgment of receipt of the application, sent out as matter of 
routine. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

7. INSURANCE. 

That insurer’s agent lent applicant money for premium, which beneficiary 
repaid to agent after applicant’s death, did not estop insurer to deny acceptance 
of application. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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Appeal from District Court, Milam County; John Watson, Judge. 
Action by Ella Beaty against the Southland Life Insurance Company. From 
a judgment on an instructed verdict for defendant, plaintiff appeals. 

Affirmed. 

M. G. Cox, of Cameron, for appellant. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Henderson, Kidd & Hender- 
son, of Cameron, for appellee. 
Bia, J. 


Appellant sued appellee, alleging that on August 4, 1928, appellee, acting 
by and through its agent G. W. Baker, and within the real or apparent scope 
of his authority, entered into a binding oral contract to temporarily insure the 
life of Aubrey Beaty, appellant’s husband, for $1,000 on the 20-year payment 
plan, the temporary insurance to cover the period from August 4, 1928, when 
Aubrey Beaty was examined by appellee’s local medical examiner and found 
to be in good health and a medium risk, until a formal! policy would be issued 
and delivered, naming appellant as beneficiary ; and that Aubrey Beaty died 
on August 6, 1928, before the formal policy was issued, but during the period 
he was covered by the oral contract for temporary insurance. Appellee an- 
swered that Baker was merely a soliciting and collecting agent and had no 
authority to make for it the contract alleged by appellant. Appellant replied 
that appellee was estopped to deny the authority of its agent to make the con- 
tract for temporary insurance; (a) Because the recitations of the application 
with respect to the agent’s authority were ambiguous and capable of being 
construed as authorizing the contract for temporary insurance; and (b) be- 
cause appellee’s president before the death of Aubrey Beaty, and on August 
6, 1928, by letter accepted and ratified Beaty’s application for insurance and 
obligated appellee to issue the policy. 

At the conclusion of the evidence the court instructed a verdict for ap- 
pellee and rendered judgment accordingly; hence this appeal. 

On August 4, 1928, G. W. Baker, appellee’s agent with authority only to 
solicit insurance and take applications therefor and to collect premiums and 
forward same to appellee’s home office at Dallas for acceptance, took the appli- 
cation of Aubrey Beaty for a $1,000 policy of life insurance on the 20-year pay- 
ment plan, naming appellant as beneficiary. Beaty could neither read nor write, 
so Baker filled in the answers in the application, read the application to Beaty 
and at request of Beaty signed Beaty’s name to it. 

It was written in the application at a place indicated for that purpose that 
applicant wanted the insurance to be effective from August 4, 1928, and a 
copy of the application was delivered to Beaty as a receipt when he signed 1t. 
On the same day, August 4, 1928, appellee’s local medical examiner at Cameron, 
Tex., examined Beaty and reported that he was not a “first class risk,’ but was 
a “medium risk,” because both of his parents “had died of Bright’s disease,” 
and further that he was of “good moral habits, but financially very poor and 
a poor manager.” The application and medical report, together with $5.75, the 
“net” premium due on the policy, were on the same day, August 4, 1928, mailed 
by Baker to appellee’s home office at Dallas, Tex. Baker took Beaty’s note for 
$17.25 for the remainder of the premium, which was Baker’s commission for 
soliciting the insurance. At 8:30 p. m. Sunday, August 5, 1928, a man stabbed 
Aubrey Beaty with a knife from which he died at 8:10 p. m. Monday, August 
6, 1928. On Monday, August 6, 1928, appellee received the application and on 
the same day asknowledged receipt of the application by a form letter mailed 
out of appellee’s office. On August 6, 1928, Baker wrote appellee, informing 
it of the death of Beaty, and August 7, 1928, appellee’s local medical examiner 
also wrote of Beaty’s death, both stating that he had applied for insurance. 
On August 8, 1928, appellee wrote Baker that it had taken no action on Beaty’s 
application, and had issued no policy and instructed him as follows: 

You are, therefore, hereby instructed to return to Mrs. Ida Ella Beaty the 
settlement secured by you, which is stated to be $5.75 in cash and note for $17.25, 
due September Ist, and take up and return to the company any receipt you 
may have given to the applicant. The company’s check to the order of Mrs. 
Ida Ella Beaty is enclosed herewith.” 


A day or two later Baker tendered to, and Mrs. Beaty refused, the check 
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and note referred to in the letter. Still later Baker, at the request of the com- 
pany, tendered Mrs. Beaty $5.75 in cash and the note, which she also refused 
to accept. 

Beaty’s application for the insurance contained the following provisions: 

“2. The policy or policies issued in consequence thereof shall constitute the 
entire contract of insurance, and the company shall not be bound in any way 
by any promise or statement made by or to any agent or other person, unless 
such promise, statement or information be reduced to writing and submitted 
to the company and made a part of the contract: 

“3. That there shall be no liability hereunder until a policy shall be issued 
and manually delivered to me and accepted by me while in good health, and 
the first premium thereon actually paid during my lifetime; provided, however, 
that if said premium is paid in full to said company’s agent at the time of 
making this application and if the company at its home office in Dallas, Texas, 
shall issue a policy on the plan applied for herein then the insurance (subject 
to the provisions of the policy applied for) shall be effective from the date of 
my medical examination.” 

Appellant contends that the jury should have been permitted to determine 
whether Baker acted within the real or apparent scope of his authority in 
offering in behalf of appellee to temporarily insure the life of Aubrey Beaty 
from August 4, 1928, the date of his medical examination, until a formal policy 
of insurance was issued by appellee, because the provisions of the applica- 
tion above quoted with respect to the effective date of the insurance and the 
authority of the agent to make and submit written agreements not contained 
in the application were ambiguous and capable of being understood by Beaty 
to mean that if his application was accompanied by the medical examiner’s 
report showing him to be in good health and a good risk and the full amount 
of the first annual premium due on the policy, the application would be ap- 
proved and his insurance would be effective from the date of his medical ex- 
amination. We do not sustain the contention. 


In the first place, there is no proof of appellant’s allegation that Baker 


orally contracted with Beaty that appellee would issue the policy upon pre- 
sentation of the application accompanied by the local medical examuiner’s re- 
port showing applicant to be in good health and a good risk and the $5.75 “net” 


premium due on the policy for the first year. Baker testified that he told Beaty 
that the insurance applied for would be effective from the date of his medi- 
cal examination only in the event the policy was actually issued and manually 
delivered to Beaty as a receipt by Baker as agent of appellee) providing that 
he heard Baker tell deceased the insurance would be effective from the date 
of his medical examination. No witness testified, nor is there any fact or 
circumstance in the record which would indicate, that. Baker, as agent for ap- 
pellee, undertook to contract with Beaty that appellee would be compelled to 
accept the application when accompanied by the local medical examuner’s re- 
port showing applicant to be in “good health” and a “medium risk” and the 
$5.75 “net” premium due for the first year, and to issue the policy. Missouri 
State Life Ins. Co. v. Boles (Tex. Civ. App.) 288 S. W. 271 (writ dismissed). 

[1] Nor did the issuance of the binding receipt (the copy of the application 
delivered to Beaty as a receipt by Baker as agent of appellee) providing that 
the insurance should be in force from the date of medical examination, pro- 
vided the applicant was approved and accepted, preclude appellee from rejecting 
the application, with or without reason, and notwithstanding the medical ex- 
amination showed applicant to be in good health and a medium risk, and such 


receipt is not a binding contract for temporary insurance. Brancato v. Nat’l 
Reserve Life Ins. Co. (C. C. A.) 35 F.(2d) 612. 


[2] In the second place, such alleged oral contract, if made, was specifically 
prohibited by the express terms of the application itself, which provided that 
“the company shall not be bound in any way by any promise or statement made 
by or to any agent or other person, unless such promise, statement or informa- 
tion be reduced to writing and submitted to the company and made a part of 
the contract.” Such oral contract was also contrary to the express terms of 
the application, which provided that “no liability’ would arise under the «ap- 
plication until the application was accepted and approved by the insurance 
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company. Appellee did not accept and approve Beaty’s application for in- 
surance, which under the express terms of the application was necessary to 
fix appellee’s liability for the insurance. The oral contract alleged to have been 
made by Baker was nothing more than an attempt on the part of the solic- 
iting agent of the insurance company to change or alter the terms or condi- 
tions of an application for insurance, which is specifically prohibited by article 
5063, Rev. St. 1925, and by the court decisions which hold that a mere soliciting 
agent has no implied authority to consummate an oral contract of insurance. 
Missouri Life, etc., v. Boles, supra; 32 C. J. 1066, and cases cited. 

[3] Nor do we sustain in this connection the contention of appellant that 
the above provisions of the application are ambiguous and were capable oi 
being understood by Beaty to mean that if his application was accompanied 
by the medical examiner’s report showing him to be in good health and a 
good risk and the full amount of the first annual premium due on the policy, 
his application would be accepted and his insurance would be effective from 
the date of his medical examination. There is no evidence that deceased was 
in any way misled with respect to any language of the application. Clause 2 
of the application duly informed Beaty that Baker had only limited authority 
in the premises, which was at least sufficient to put Beaty upon inquiry as to 
the agent’s authority. If he had inquired, he would have found that Baker 
was a mere soliciting agent with authority to only take applications for in- 
surance, collect premiums, and submit them to appellee for its approval and 
acceptance. This clause informed him that all promises of the agent must 
be in writing, submitted to the company, and approved by it before the com- 
pany would be bound. Clause 3 of the application fully informed applicant 
that “no liability’ would arise under his application until the application was 
accepted and approved. These provisions were read to him, and there is no 
evidence that he was misled or overreached in any way because he could neither 
read nor write. In fact, the whole record shows that he fully understood that 
he was simply making application for insurance, which if accepted and ap- 
proved he would be insured from the date of his medical examination. Un- 
fortunately he met his death before the insurance applied for became effective 
under the express terms of his application for it. 


[4, 5] The following authorities fully sustain our above conclusions that the 
language of clause 2 of the application showed that the agent had only limited 
authority and only had power to receive and forward application for insur- 
ance; that he could not bind the appellee company by any oral contract for 
temporary insurance; and that as regards contracts for life insurance the usage 
is general that life insurance agents do not have power to conclude oral agree- 
ments for temporary or other character of insurance, but that they merely take 
applications and collect premiums and forward same to their companies for ap- 
proval and acceptance; and for the further proposition that the taking of an 
application for insurance by a soliciting agent is merely an initial step towards 
obtaining insurance and in effect an offer on the part of applicant provided it 
is approved and accepted by the insurance company. Connecticut Mutual Life 
Ins. Co. v. Rodolph, 45 Tex. 454; Jones v. Great Southern Life Ins. Co. (Tex. 
Civ. App.) 289 S. W. 450; Olson v. American Central Life Ins. Co., 172 Minn. 
511, 216 N. W. 225; Turlington v. Metropolitan Life Ins. Co., 193 N. C. 481, 137 
S. E. 422; Newark Fire Ins. Co. v. Russell, 142 Miss. 397, 107 So. 417; Magness 
v. Great Southern Life Ins. Co. (Tex. Civ. App.) 219 S. W. 280; Ivie v. Inter- 
national Life Ins. Co., 217 Ala. 559, 117 So. 176; Guarantee Fund Life Ass’n 
v. Barclay (Tex. Civ. App.) 11 S.W.(2d) 231; Graham v. Mutual Life Ins. Co., 
176 N. C. 313, 97 S. E. 6; Basinsky v. Nat’l Casualty Co., 122 Wash. 1, 209 P. 
1077; Merchants’ & Bankers’ Fire Underwriters v. Parker (Tex. Civ. App.) 190 
S. W. 525: Muhlbach v. Omaha Life Ins. Co., 107 Neb. 206, 185 N. W. 447; Banks 
v. Clover Leaf Casualty Co., 207 Mo. App. 357, 233 S. W. 78; Nat'l Union Fire 
Ins. Co. v. School District, 122 Ark. 179, 182 S. W. 547, L. R. A. 1916D, 238; 
Rhodus v. Kansas City Life Ins. Co., 156 Mo. App. 281, 137 S. W. 907; North- 
western Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. 
(N. S.) 1211; Kennedy v. Mutual Benefit Life Ins. Co. (D. C.) 205 F. 677; Allen 
v. Massachusetts Mutual Acc. Ass’n, 167 Mass. 18, 44 N. E. 1053; Francis v. 
Mutual Life Ins. Co. of New York, 55 Or. 280, 106 P. 323; Steinle v. New York 
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Life Ins. Co. (C. C. A.) 81 F. 489; New York Life Ins. Co. v. Levy’s Adm’r, 122 
Ky. 457, 92 S. W. 325, 5 L. R. A. (N. S.) 739; Great Southern Life Ins. Co. v. 
Dolan (Tex. Com. App.) 262 S. W. 475; Cooley’s Briefs on the Law of Insur- 
ance (2d Ed.) 1927, vol. 1, pp. 469, 470, 520, and 583. 


[6] Appellant further contends that the sending of a letter, dated August 
6, 1928, purporting to be signed by Harry L. Seay, president of appellee, con- 
stituted an acceptance of Beaty’s application for insurance, or at least con- 
stituted some species of estoppel which bound appellee. The letter reads as 
follows : 
“Mrs. Aubrey A. Beaty, R. F. D. No. 3, 
“Cameron, Texas. 


“I want to express my personal appreciation of your application for life 
insurance in this Company. That you have made no mistake in the selection 
of a company in which to insure is evident from the steady and persistent growth 
that has marked the nineteen years existence of the Southland. The remark- 
able progress of the Southland Life Insurance Company did not just happen. 
but is the result of a very definite conviction that no life insurance company 
could endure or even succeed unless it rendered a real service to its policy- 
holders. It is our hope that in the following years we may have the oppor- 
tunity to render to you the same service on which our present success rests. 


“May I point out one incontrovertible fact that applies to any life insur- 
ance policy? It is only by carrying that policy to its contemplated maturity 
that you can secure full benefit of the premiums paid. Be sure that you have 
chosen the plan and amount that fits your needs and circumstances and then 
let nothing tempt you to lapse or surrender your insurance. If it ever be- 
comes inconvenient for you to pay your premiums, or if you conclude that the 
plan you selected is no longer appropriate, I will take it as a favor if you will 
write me personally. I may be able to be of assistance to you.” 

It is not entirely clear from the record whether this letter was actually 
sent to Mr. Beatty by appellee, other than from the testimony that it was the 
custom of appellee to send such circular letter to each applicant for insurance. 
But assuming that it was sent to Beaty, we think it merely an acknowledge- 
ment of receipt of his application for insurance, and contains some advice to 
persons wishing to procure or who already held insurance. The undisputed 
evidence shows that the employees of appellee customarily sent such letters to 
all applicants for insurance upon receipt of their application, whether the ap- 
plication had been approved or not; and that it was not intended as an ap- 
proval of the application. The president of appellee did not pass upon or ap- 
prove applications, but such power was delegated to a “Risks Committee,” and 
the undisputed evidence shows that Beaty’s application was never referred to 
the risks committee, nor approved or accepted by it. Beaty never saw the letter 
and certainly could not have been misled by it so as to estop appellee from 
showing that it was a mere acknowledgment of receipt of his application for 
insurance. The following authorities hold that letters similar and of even stronger 
language than the one here considered did not constitute acceptance of appli- 
cations for insurance: Magness v. Great Southern Life Ins. Co. (Tex. Civ. App.) 
219°'S. W. 280; Guarantee Fund Life Ass’n v. Barclay (Tex. Civ. App.) 11 S.W.(2d) 
231; Muhlbach v. Omaha Life Ins. Co., 107 Neb. 206, 185 N. W. 447. 


[7] Another contention of appellant is that appellee is also bound by some 
species of estoppel to deny the acceptance of Beaty’s application of insurance, 
because Mrs. Beaty paid the $5.75 “net” premium on the policy to Baker, who 
receipted her for it in September, 1928. The whole of this transaction was 
that Beaty did not have the cash to pay the $5.75 “net” premium to be sent 
along with his application, and Baker personally loaned him the money, and 
appellant simply repaid this loan subsequent to Beaty’s death, and long after 
appellee had tendered her the $5.75 received by it with the application. Such 
was a personal transaction between appellant and Baker and in which appellee 
had no concern or interest. Bloodworth v. Alcorn (Mo. App.) 246 S. W. 995; 
Taylor v. Lowell, 3 Mass. 331, 3 Am. Dec. 141; Graham v. Remmel, 86 Ark. 
535, 112 S. W. 141; O’Reilly v. Miller, 148 Wash. 277, 268 P. 869. 
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The other propositions presented by appellant are without merit, and the 
judgment of the trial court is affirmed. 
Affirmed. 


BURO v. HOME BENEFIT ASS’N. No. 882. 
Court of Civil Appeals of Texas. Waco. April 3, 1930. 
Rehearing Denied June 12, 1930. 
28 Southwestern Reporter (2d) 902. 
1. INSURANCE. 
In action on life policy, evidence on issue of insured’s suicide held sufficient 
to present jury question. 

The policy provided that the insurer would not be liable, if insured 
committed suicide within one year. On the day after the first payment, 
some officers came to insured’s house to arrest her on a charge of forg- 
ery. She asked for time to change her dress. After some time, the 
officers heard a shot, and found insured lying on her _ bed, with a 
powder burned bullet wound on her body, and the pistol lying near her 
on the floor; no one else being in or near the room. All the circum- 
stances pointed strongly to suicide. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


2. INSURANCE. 
In action on life policy, presumption of accidental death may be rebutted by 
preponderance of evidence. 


(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 


On Motion for Rehearing. 
6. INSURANCE. 

Insurer need not prove suicide of insured by such preponderance of evi- 
dence as to exclude any reasonable hypothesis of accidental death; mere pre- 
ponderance of evidence, though only circumstantial, being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 656[6].) 

Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Action by A. L. Buro agianst the Home Benefit Association. From a judg- 
ment in favor of defendant, plaintiff appeals. 

Affirmed. 

Collins & Martin, of Hillsboro, for appellant. 

William C. Morrow, of Hillsboro, for appellee. 

Barcus, J. 

This is the second appeal in this case. The former judgment was reversed 
because of the insufficiency of the testimony to support a finding in favor of 
appellant. Home Benefit Association v. Buro, 19 S.W.(2d) 188. On the last 
trial judgment was entered on the finding of the jury against appellant. 

The facts are substantially as stated in the former opinion. Briefly sum- 
marized, they show that Mrs. Buro, wife of appellant, took a policy of insur- 
ance with appellee on October 12th and gave a postdated check, which was paid 
on October 19th. On October 21st she died as the result of being shot with 
a pistol. On October 20th some officers went to Mrs. Buro’s home in Bosque 
county with a warrant for her arrest; she having been charged with forging 
her landlord’s name to some checks. She was at the barn when the officers 
arrived, dressed in her working clothes, and she requested time to go into the 
house and change her apparel, which was granted. She was a woman about 
6 feet tall, and weighed about 250 pounds. After she had been in the house 
a few minutes, she called to the officers and told them that it would be some 
time before she would be ready to go. They heard her walking around in the 
room. Finally everything got quiet and they started toward the house and heard 
a pistol shot. They rushed to the door and found same locked. They broke 
into the house and found Mrs. Buro fully dressed, except her shoes, she having 
bathed and changed her clothing, lying diagonally across the bed, the pistol 
with which she had been shot lying on the floor almost directly under her right 
hand. Her shoes were on the floor under her feet. The only word or ex- 
pression heard by any one that she uttered after she was shot was “Oh,” and 
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witness stated she asked for water. She was shot about 1:30 in the after- 
noon. A doctor was summoned, and he arrived about an hour thereafter. Her 
husband’s sister arrived before the doctor, and two other women came about 
the time or after the doctor arrived. When the doctor came, Mrs. Buro was 
sitting up in bed. He attempted to get her to talk and to learn from her how 
the shooting had occurred, but could not get her to say anything and obtained 
no expression of any kind from her. He was with her about one hour and a 
half. Her sister-in-law testified that when she went in the room no one else 
was there, and that she asked Mrs. Buro if she was hurting, and she nodded 
her head, indicating she was; that she then asked her if she had shot her- 
self intentionally, and she shook her head indicating she had not. None of the 
other parties around the house at the time heard the questions asked or knew 
anything with reference thereto. The sister-in-law testified that she told no 
one about it thereafter except her husband. Mrs. Buro was carried in an am- 
bulance to Hillsboro about 6 o’clock in the afternoon, and was unconscious 
from the time she reached there until her death the following afternoon. The 
physician who first examined her, as well as the physician in the hospital, testi- 
fied that the pistol wound entered from the front and came out in her back, 
and that the gun had to be almost perpendicular to her body to make the wound; 
the bullet having gone almost straight through just below the heart. Her dress 
and flesh where the bullet entered were badly powder burned, showing that 
the gun was against or very near her body when fired. 

The policy of insurance provided that, if the insured committed suicide 
within one year, the company was not liable. The sole issue therefore for deter- 
mination was whether Mrs. Buro committed suicide, or whether her death was 
caused by an accident. The jury found she committed suicide. There is no 
contention but that she had the gun in her possession at the time the shot was 
fired which caused her death. There was no one else in the room or about the 
place except the officers who had come to arrest her. 

The trial court instructed the jury that suicide is voluntary and intentional 
self-destruction, and charged them that the burden of proof was upon the de- 
fendant insurance company to establish by a preponderance of the evidence that 
Mrs. Buro met her death by suicide, and that in determining said question they 
could consider all the facts and circumstances in evidence. 

{1, 2] Appellant contends that the trial court should have given an in- 
structed verdict for him, on the theory that the evidence did not exclude every 
other reasonable hypothesis other than the fact that Mrs. Buro committed sui- 
cide. Clearly, to our mind, the court would not have been authorized to in- 
struct the jury to return a verdict for appellant. The evidence abundantly sup- 
ports the verdict. The following rule is laid down in 37 C. J. 640: “The defense 
of suicide need not be established beyond a reasonable doubt, but a preponder- 
ance of clear and satisfactory evidence, direct or circumstantial, is sufficient 
and also necessary to establish the fact of suicide.” 


__ Again it is stated in 22 C. J. 95: “The presumption is always against sui- 
cide or self destruction-on the part of a sane person who came to his death 
under circumstances not explained. The presumption is, however, rebuttable, 


and it has been held that a mere preponderance of evidence is sufficient to re- 
but it.” 


[3-5] Appellant further contends that the trial court should have instructed 
the jury that the burden was on defendant to establish that Mrs. Buro com- 
mitted suicide, with such preponderance of the evidence as to exclude any 
reasonable hypothesis of natural or accidental death, and further because the 
court refused to charge the jury that the law always presumes against suicide 
on the part of a sane person who comes to his death under circumstances not 
explained, and further because the court refused to charge the jury that, be- 
fore they could find she committed suicide, the evidence must be sufficient to 
exclude any reasonable hypothesis that her death was caused by accident. All 
of the above propositions relate to practically the same question. We do not 
think the court was in error in refusing to give the special instructions, or 
either of them, requested by appellant. They amounted to a charge on legal 
presumptions. Almost an incidental charge was requested in Jennings v. Sov- 
ereign Camp, W. O. W. (Tex. Civ. App.) 296 S. W. 961, 962, and the court 
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held same should not be given, and stated: “Without any discussion of this 
charge, and in view of another trial, we deem it best to state that it is im- 
proper for the trial court to charge on legal presumptions unless the same are 
expressly defined by statute. Stooksbury v. Swan, 85 Tex. 565, 22 S. W. 963; 
Reynolds v. Weinman (Tex. Civ. App.) 33 S. W. 302.” 

Appellant further complains of the argument of counsel for appellee. We 
have examined these assignments, and, under the facts of the case, we do not 
think same show any reversible error. El Paso Electric Co. v. Collins (Tex. 
Civ. App.) 10 S.W.(2d) 397, reversed on other grounds (Tex. Com. App.) 23 
S.W.(2d) 295, in which opinion said court specifically held that the Court of 


Civil Appeals was not in error in refusing to reverse the case because of the 
argument of counsel. 


We have carefully examined all of appellant’s assignments of error, and 
same are overruled. The judgment of the trial court is affirmed. 


On Rehearing. 


[6] In his most able motion for rehearing, appellant vigorously insists that 
we were in error in affirming the judgment of the trial court. Appellant con- 
tends that the trial court should have specifically instructed the jury, in effect, 
that the burden was upon appellee (defendant) to prove that the insured com- 
mitted suicide with such a preponderance of evidence as to exclude any rea- 
sonable hypothesis of a natural or accidental death, and further that, since sui- 
cide was sought to be established by circumstantial evidence, the court should 
have charged the jury that the evidence and circumstances introduced to be 
sufficient to establish said fact must exclude any reasonable hypothesis that 
she met death by natural or accidental or any other cause than that of sui- 
cide. We think the courts of this state have many times, and correctly, held 
against this contention of appellant. Wylie v. Posey, 71 Tex. 34, 9 S. W. 87, 
90; Denham v. Trinity County Lumber Co., 73 Tex. 78, 11 S. W. 151, 152; Jennings 
v. Sovereign Camp, W. O. W. (Tex. Civ. App.) 296 S. W. 961, 962; Woodmen 
of the World vy. Alexander (Tex. Civ. App.) 239 S. W. 343; Travelers’ Pro- 
tective Ass’n v. Roth (Tex. Civ. App.) 108 S. W. 1039, 1043; Moore v. Scott (Tex. 
Civ. App.) 16 S.W.(2d) 1100, 1109, pars. 6, 7; Masterson vy. Harris County Hous- 
ton Ship Channel Nav. Dist. (Tex. Com. App.) 15 S.W.(2d) 1011. 

In Wylie v. Posey, supra, the Supreme Court quoted, with approval, this 
language: “The law does not attempt to tell the juror what amount or kind 
of evidence ought to produce belief in his mind. * * * To do so—to try to 
give a specific meaning to the word ‘reasonable’-—is, in the words of Sir Fitz 


James Stephens, trying to count what is not number, and measure what is not 
” 
space. 


In Denham vy. Trinity County Lumber Co., supra, the Supreme Court used 
this language: “The charge itself is incorrect, inasmuch as it informs the jury 
that certain facts, if proved, constitute contributory negligence, instead of leav- 


ing that question for them to determine according to the very facts of this 
case.” 


In Jennings v. Sovereign Camp, W. O. W., supra, the court stated: “The 
legal presumption against suicide merely places the burden of proof upon the 
party pleading the same, and the rule relating to the evidence necessary to 
prove suicide is no different from the rule relating to the establishment of any 
other fact. In order to establish suicide, it is not necessary that the evidence 
should preclude every other reasonable hypothesis of death than that of sui- 
cide. Whether or not a man committed suicide is a fact question, and must 
be proved by preponderance of the testimony just as any other fact.” In Trav- 
elers’ Protective Association v. Roth, supra, .the court used this language: “Ap- 
pellant insists that the evidence relied upon to prove that Roth died as a re- 
sult of an injury to his head caused by his fall on the ice is circumstantial, and 
that in such a case the evidentiary facts to show that his death was so caused 
must be of such a nature and so related to each other as to not fairly and rea- 
sonably permit any other conclusion than that his death was so caused to be 
drawn from them. It therefore contends that the court erred in instructing 
the jury that they should find for appellee if they believed from a preponderance 
of the evidence that the fall on the ice alone caused Roth’s death. * * * The 
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weight of authority is that in all civil cases a mere preponderance of the evi- 
dence is sufficient.” 


[7, 8] Where a cause is submitted on special issues, the court is not authorized 
to give a general charge. The rule seems to be well established in this state 
that, where a party relies upon circumstantial evidence to establish his cause 
of action, or his defense, it is only necessary that said fact be established to the 
satisfaction of the jury by a preponderance of the evidence, whether same be 
circumstantial or otherwise. 


[9, 10] Appellant contends that the trial court should have specifically 
charged the jury that there is a presumption of law against a person com- 
mitting suicide. We do not agree with this contention. Our courts uniformly 
hold that the trial judge should not charge on the weight of the evidence, nei- 
ther should he charge upon legal presumptions unless the same are expressly 
defined by statute. There are many issues of fact that are presumed, such as 
a witness is presumed to tell the truth, or that a letter mailed, properly stamped 
and addressed, is presumed to reach its destination, or that a judgment rendered 
by a court of competent jurisdiction is valid, or that a person who dies suddenly 
did not commit suicide. Presumptions, however, always vanish when facts are 
given which destroy the presumption. Stooksbury v. Swan, 85 Tex. 565, 22 S. W. 
963, 966; Jennings v. Sovereign Camp W. O. W. (Tex. Civ. App.) 296 S. W. 
961; Black v. Continental Casualty Co. (Tex. Civ. App.) 19 S.W.(2d) 69, 71; 
Moore v. Scott (Tex. Civ. App.) 16 S.W.(2d) 1109, par. 7; Reynolds v. Weinman 
(Tex. Civ. App.) 33 S. W. 302; Sharpleigh & Co. v. Cooper, 1 White & W. Civ. 
Cas. Ct. App. § 55; Mutual Life Insurance Co. v. Tillman, 84 Tex. 31, 19 S. W. 
294, 296; Langford v. El Paso Baking Co. (Tex. Civ. App.) 1 S.W.(2d) 479, 
par. 4; American Central Ins. Co. v. Heath, 29 Tex. Civ. App. 445, 69 S. W. 
235, 236; Largen v. State, 76 Tex. 323, 13 S. W. 161. 

In Stooksbury v. Swan, supra, Judge Stayton used this language: “When 
a judge instructs a jury that a given fact will be presumed he must be under- 
stood to mean that the fact is to be taken as established—a result which cannot 
be reached except in those cases in which the presumption is said to be one of 
law, and therefore conclusive, otherwise than by weighing the evidence, and 
therefore determining the existence or nonexistence of the fact. Such a weigh- 
ing of evidence by a judge, and declaration of the result to the jury, are clearly 
a violation of the letter and spirit of the statute. * * * It has been frequently 
held in this state that a charge which, in effect, informed the jury that the law 
presumes the existence of some fact from the existence of others, is a charge 
upon the weight of evidence, and therefore improper, unless it be in those cases 
in which the presumption is said to be one of law, and therefore conclusive, 
or one of fact, required by positive law, but rebuttable’—citing a large number 
of authorities. 

In Black v. Continental Casualty Co., supra, a case in which the insurance 
company was seeking to defeat a recovery by reason of the insured having 
committed suicide, the plaintiff requested the court to instruct the jury as fol- 
lows: “You are further instructed, if you find from the evidence, that the in- 
sured Elzie Burleson came to his death by external and violent means, then 
the presumption of law is that he met his death by accidental means.” 

The appellate court held that said charge should not have been given, and 
stated: “A similar requested charge, in almost identical language, was ex- 
pressly condemned in Jennings v. Sovereign Camp, W. O. W. (Tex. Civ. App.) 
296 S. W. 961.” 


In Mutual Life Insurance Co. v. Tillman, supra, the Supreme Court used 
this language: “The death of Goslin, indisputably due to an overdose of mor- 
phine or opium self-administered, must be explained on the theory of accident or 
of intentional suicide. It is true that the presumption of law attaches to the 
former theory, but this presumption cannot prevail against evidence to the con- 
trary. 


In American Central Ins. Co. v. Heath, supra, the court used this language: 
“Presumptions [of suicide] disappear when confronted with facts.” 
We have carefully examined the entire record in the light of appellant’s 
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motion for rehearing, and we find no reason for reversing the judgment of the 
trial court. 


Appellant’s motion for rehearing is overruled. 





















































REED v. LAWSON, Auditor, etc. No. 6795. 
Supreme Court of Appeals of West Virginia. May 31, 1930. 
Rehearing Denied July 18, 1930. 
153 Southeastern Reporter 911. 
1. INSURANCE. 
Ruling of insurance commissioner revoking certificate of authority to act as 
insurance agent will not be controlled by certiorari unless arbitrary (Code, c. 34, 
§ 15d, as re-enacted and amended by Acts 1925, c. 69). 


Syllabus by the Court. 


The judgment of the insurance commissioner, upon a hearing, under 
section 15d, c. 34, 1923 Code, as re-enacted and amended by chapter 69, Acts 
1925, will not be controlled by certiorari unless the evidence, or want of 
evidence, convinces the court that he has acted arbitrarily. 


(For other cases, see Insurance, Dec. Dig. § 12.) ‘ 
(Additional Syllabus by Editorial Staff.) 
2. INSURANCE. 
Evidence warranted finding by insurance commissioner of violation of insurance 
law by agent in making incomplete comparison of policies (Code, c. 34, § 15a). 
(For other cases, see Insurance, Dec. Dig. § 12.) 
Error to Circuit Court, Kanawha County. 


Certiorari proceeding to Carroll W. Reed against Edgar C. Lawson, Auditor 
and Ex Officio Insurance Commissioner of the State of West Virginia in respect 
to the ruling of the respondent, revoking certificate of authority of petitioner to 
act as insurance agent. Judgment reversing the ruling, and respondent brings error. 

Reversed and dismissed. 

Howard B. Lee, Atty. Gen., R. A. Blessing and W. Elliott Nefflen, Asst. Atty. 
Gen., for plaintiff in error. 

Nesbitt, Goodwin & Nesbitt, of Wheeling, and Poffenbarger & Poffenbarger, of 
Charleston, for defendant in error. 

Lrtz.. J. 

This writ involves the propriety of a judgment of the circuit court of Kana- 
wha county, upon certiorari, reversing the ruling of the respondent, Edgar C. Law- 
son, auditor and ex officio insurance commissioner of the state of West Virginia, 
in revoking the certificate of authority of the petitioner, Carroll W. Reed, to act 
as insurance agent. The original proceeding was instituted by the commissioner 
of insurance under section 15d, c. 34, 1923 Code, as re-enacted and amended by 
chapter 69, Acts 1925, which provides: “No person shall act in the solicitation or 
procurement of applications for, or policies of, insurance for any company referred 
to in this chapter except as solicitor under section 15-c of this law, without first 
procuring a certificate of authority as agent from the insurance commissioner, 
which certificate shall be renewable on the first day of April in each year; and said 
insurance commissioner shall not issue such certificate of authority to any person 
who is not a resident of this state, and whom he finds not trustworthy and com- 
petent to transact the business for authority to do which application is made; and 
on conviction of any person acting as such agent, of the violation of any provision 
of this law the insurance commissioner shall forthwith revoke the certificate of 
authority issued to him, and no certificate shall be thereafter issued to such con- 
victed person, until one year from the date of conviction. * * * Whenever the in- 
surance commissioner upon investigation is satisfied that any agent acting under 
his supervision and holding a certificate of authority from him in violating or has 
violated the insurance laws of West Virginia, or that he is incompetent or untrust- 
worthy, or whenever he shall proceed to revoke a certificate or license of such 
agent under any section of this law he shall notify such agent of his findings, and 
state in writing the complaint against him and require such person on a date named, 
which date shall not be less than thirty days after service of notice, to show cause 
why his license should not be revoked. If on the date named in said notice the said 
agent does not present good and sufficient reason why his authority to transact 
business in this state should not be revoked, the said commissioner shall revoke 
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such person’s certificate of authority. All decisions and findings of the insurance 
commissioner made under the provisions of this section shall be reviewable by 
proper proceedings in any court of competent jurisdiction within this state.” 

The specifications of charges follow: 

“Ist. That in the latter part of August and the early part of September, 1928, 
in the absence of Mr. J. McF. Sweeney from Wheeling, the agent for the Equitable 
Life Assurance Society of the United States at Wheeling, and knowing at the time 
that Mr. Sweeney had secured two applications for life insurance from Mrs. Jessie 
List Hazlett, in the Sun Life Assurance Company of Canada, and the Aetna Life 
Insurance Company, you visited Mrs. Hazlett and through fraudulent and false mis- 
representations persuaded her to drop these two policies previously applied for 
and make an application for a policy for $50,000.00 in the Mutual Benefit Life 
Insurance Company; that you rushed through the application and examination 
and after the papers were completed, you had Harry F. Jefferson, an agent of the 
Equitable Life Assurance Society of the United States, who was to share with Mr. 
Sweeney in the commissions on the two policies written or applied for by him, 
appointed as an agent for the Mutual Benefit Life Insurance Company, and had 
him sign the application and papers of Mrs. Hazlett in your company, although 
he had nothing to do with the solicitation of this policy, and knew nothing about 
it until the papers were brought to him for his signature; that this policy was 
rushed through and delivered to Mrs. Hazlett before Mr. Sweeney returned or had 
knowledge. of the transaction. 

“2nd. That knowing that Mrs. Jessie List Hazlett was friendly to Mr. Sweeney, 
you falsely and fraudulently represented to her that you were acting for Mr. 
Sweeney in taking her application in your company, the Mutual Benefit Life In- 
surance Company, and that he would get the credit therefor, and receive the com- 
missions, but you paid all the commissions to Harry F. Jefferson whom you had 
appointed as your agent for this purpose. You even had Mrs. Hazlett sign a 
statement in writing that you had made no such representations, but which she 
insisted on changing and did modify the same. 

“3rd. That you represented to Mrs. Hazlett that the premium of the policy 
in the Sun Life Assurance Company was $1200.00 more than in your company, which 
statement was false and misleading, and you afterwards tried to explain this away 
by stating that the commissions Mr. Sweeney would receive from the Sun Life 
=_— would be $1200.00 more than in your company, which statement was also 
alse. 

“4th. That you made incomplete and unjust comparison between the policies 
of the Astna Life and the Sun Life and your company’s policy, knowing that they 
were misleading and false, for the purpose of inducing Mrs. Hazlett to apply for 
your policy. 

“Sth. That you have been guilty of unprofessional and unethical conduct as an 
insurance agent.” 


The commissioner found, upon a hearing, that all except the third charge had 
been established, and revoked the petitioner’s license or certificate of authority as 
agent for the Mutual Benefit Life Insurance Company, A*tna Life Insurance Com- 
pany, Mutual Life Insurance Company of New York, Atlantic Life Insurance 
Company, Lincoln National Life Insurance Company, Missouri State Life Insur- 
ance Company, and Provident Mutual Life Insurance Company. The petitioner 
has been general agent for West Virginia of the Mutual Benefit Insurance Com- 
pany since 1917, and at the time of the institution of the charges, held certificates 
of authority as soliciting agent for the remaining companies named. Soon after 
similar charges, preferred against him about ten years ago, had been dismissed 
upon a hearing by John S. Darst, then auditor and ex officio insurance commis- 
sioner, the Wheeling Life Underwriters’ Association, by unanimous vote, expelled 
Reed from membership. The evidence concerning the transaction upon which the 
specific charges are based discloses that Edward Hazlett, a citizen and resident of 
Wheeling, died in April, 1928, seized and possessed of a large estate, including a 
large amount of life insurance, survived by his widow, Jessie List Hazlett, sixty- 
six years of age. A considerable part of this insurance had been written in the 
Equitable Life Assurance Society, represented by J. MclF’. Sweeney of Wheeling. 
A large policy was also carried in the Mutual Benefit Life Insurance Company. 
Some time later, Joseph Jefferson, a coexecutor of the estate with the Dollar 
Savings & Trust Company of Wheeling, advised Reed and Sweeney that Mrs. Haz- 
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lett would likely decide in the near future to apply for insurance on her own life, 
and that he would keep them informed concerning the matter. On August 14th, 
following, Jefferson informed Sweeney that Mrs. Hazlett had decided to apply for 
$100,000 of insurance. It was agreed at the time between Jefferson and Sweeney 
that the latter would secure the insurance for Mrs. Hazlett and divide his commis- 
sions with the former’s brother, Harry F. Jefferson; the arrangement being under- 
stood by Mrs. Hazlett. Joseph Jefferson, having recently inquired the amount of 
insurance his company would write a prospect sixty-six years of age, suggested 
that the application be given to the Mutual Benefit Life Insurance Company. 
Sweeney, however, objected, on the ground that a recent complaint had been made 
by one of his agents involving unethical conduct on the part of Reed in an insur- 
ance transaction. Joseph Jefferson wrote Sweeny August 14th: “This is to con- 
firm phone conversation of today in which the writer advised you that Mrs. Jessie 
List Hazlett would make application for $100,000 life insurance through yourself 
and Harry F. Jefferson, the writer’s brother, who is on a part time basis with 
your company. I appreciate the interest you have taken in Harry and trust that 
you and he will be able to broker this insurance satisfactorily.” On August 
15th, Sweeney secured from Mrs. Hazlett an application for $50,000 of insurance 
in the A<tna Insurance Company and an application for like amount in Sun Life 
Insurance Company of Canada. On the following day, he left for Canada, advising 
Joseph Jefferson that the policies would arrive before his return. About August 
25th, Reed approached Joseph Jefferson to secure more definite information con- 
cerning the supposed sixty-six year old prospect. In the ensuing conversation 
between them, Reed, learning of Sweeney’s applications, requested Jefferson to 
consult Mrs. Hazlett with the view of inducing her to accept insurance in the 
Mutual Benefit Company. This Jefferson declined to do. Reed then interviewed 
her brother, A. S. List, with the same purpose in mind. In his efforts to enlist 
the influence of her brother, Reed insisted that a policy in his company would 
be more advantageous to Mrs. Hazlett than in the A‘tna or Sun Life Company. 
Failing in his purpose with List, Reed telephoned Mrs. Hazlett at her home on 
Saturday afternoon for permission to discuss the matter with her in person. 
Her answer was that she could see him at the office of Joseph Jefferson on the 
following Monday. He insisted on an interview at that time because, as he 
claimed, of his decision to leave the city in a few days for a trip to Canada. 
She finally consented, and on reaching her home, he proceeded with his plan to 
convince her of the superior advantages offered by his company, and in doing so, 


presented her with a written memorandum showing an incomplete comparison of 
policies as follows: 


Comparison of Cash Values 


$100,000 Ordinary Life Plan 


Years in Mutual B | 2Rtna of Sun Life Mutual 
force Benefit | Hartford of Canada ie 


$ 3098.00 None None None 
7634.00 pe ™ a 
12090.60 $ 9500.00 $ 8800.00 $10596.00 
15980.00 13300.00 Not shown 14730.00 
| 19775.00 17100.00 16046.00 18775.00 


These figures, though correct in the main, are, according to the opinion of num- 
erous reputable insurance men, misleading and deceptive for the purposes of 
demonstrating the comparative advantages offered by the respective companies 
named. 

Section 15a of the Insurance Law (Code, c. 34) provides: “No insurance com- 
pany, association or society, officer, director, agent, solicitor or broker, or any 
person, firm, association or corporation shall make any misrepresentation or incom- 
plete comparison of policies, oral, written or otherwise, to any person insured in 
any company for the purpose of inducing or tending to induce such person to 
take out a policy of insurance, or for the purpose of inducing or tending to induce 
a policy holder in any company to lapse, forfeit, or surrender his insurance therein, 
and to take out a policy of insurance in another like company.” f 

Mrs. Hazlett hesitated to deal with Reed, at the time stating that she intended 
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the insurance to go to Mr. Sweeney. Reed replied, in effect, that it was all the 
same and that Sweeney would get the benefit of the commissions, or at least half 
of them. She finally signed an application in the Mutual Benefit Company, and 
Reed rushed her physical examination the same evening. On the following day, 
after securing the signature of Harry F. Jefferson to the application, Reed mailed 
it, the medical examination of Saturday, and a second specimen taken Sunday to 
the company, and wired for quick action. Jefferson had not been licensed as an 
agent for the Mutual Benefit Company. Receiving two policies of $50,000 and 
$100,000, respectively, on the morning of September 6th, Reed immediately called 
Mrs. Hazlett by telephone. She refused to accept either policy, informing him, 
according to his evidence, “rather emphatically over the telephone that she was 
not going to do anything until Mr. Sweeney came back.” He replied it would 
be all right and that he would leave the policies with Joseph Jefferson. He promptly 
called Jefferson about the matter and within a short time was advised by Jeffer- 
son that she had accepted the $50,000 policy. Jefferson, on the same day, wrote 
Sweeney at Quebec, Canada, as follows: “Received your letter this morning and 
have also read letter from you to Carroll W. Reed. Wish to advise that Mrs. 
Hazlett has firmly decided not to take over $100,000 life insurance. She has 
accepted one $50,000.00 policy with the Mutual Life of New York and paid for 
same. Through Harry F. Jefferson and Carroll W. Reed a policy is in hand for 
$50,000.00 with the Mutual Benefit Life Insurance Company of Newark. This 
policy was accepted and paid for by Mrs. Hazlett this morning. The matter of 
issuing this policy was handled direct by Carroll W. Reed and Harry F. Jefferson 
last Saturday at Mrs. Hazlett’s home. The examination was made, application 
signed by Harry Jefferson as agent, application left Wheeling Sunday morning 
and the policy was delivered today, as stated above.” September 13th, Reed paid 
Harry F. Jefferson the full commission on the initial premium amounting to over 
$1,800. On his return to Wheeling, September 16th, Sweeney presented a policy 
for $37,500 in the AStna Company and one for $25,000 in the Sun Life Company 
to Mrs. Hazlett, which she refused to accept upon the ground that she did not 
want any more insurance, and that she had signed the application for the policy 
in the Mutual Benefit Company under the impression that Sweeney’s rights would 
not be thereby prejudiced. On complaint of Sweeney, Reed wrote him September 
20, 1928, concerning the matter, stating: “I felt it my duty to place the facts before 
the applicant, and did so, with the understanding that the application would be 
written in the name of Harry F. Jefferson as agent. An agreement was negotiated 
with Mr. Jefferson before the application was submitted. J have paid the full com- 
mission to him in accordance with my undcrstanding with Mrs. Haslett.” October 
12, 1928, Harry F. Jefferson wrote Thomas B. Sweeney, manager of the Equitable 
Life Assurance Society of Wheeling, in part, as follows: “My brother Joe called 
me on the phone Sunday morning, September 2nd, stating Mr. Reed would be out 
to have me sign up an application as agent, also contract with Mutual Benefit. 
This was first intimation I had of Mrs. Hazlett applying in the Mutual Benefit; I 
had not solicited her or had any conversation with her on the subject. Mr. Reed 
had had examination made and she had signed application previous to his call on 
me. I knew that J. McF. had applied for insurance in other companies with the 
agreement that he was to divide with me. On account of age application was 
not submitted to the Equitable. I had no knowledge that Reed had secured this 
application representing to Mrs. Hazlett that J. McF. Sweeney was the agent 
in the case, and that he was to receive commissions on same, which is apparent 
from the written statements of Mrs. Hazlett also Mr. List.” No offer was made 
by Harry F. Jefferson to share the commissions on the policy in the Mutual Benefit 
Company until August 7, 1929, after the matter had been presented to the insur- 
ance commissioner. The statute on which the original proceeding is predicated 
has been construed and declared constitutional in an able and elaborate opinion 
written by Judge Lively in Swearingen v. Bond, Auditor and ex officio Insurance 
Commissioner, 96 W. Va. 193, 122 S. E. 539. 

_ I, 2] Being of opinion that the evidence warrants a finding by the commis- 
sioner of violation by petitioner of the insurance law, at the least, in making 
an “incomplete comparison of policies” to Mrs. Hazlett for the purpose of induc- 
ing her “to take out a policy of insurance” in the Mutual Benefit Insurance Com- 
pany, we reverse the ruling of the circuit court and dismiss the petition in cer- 
10rari, 

Reversed and dismissed. 
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FIRE 


HOME LOAN & FINANCE CO. v. FIREMAN’S FUND INS. CO. 
OF SAN FRANCISCO, CAL. 
8 Div. 215. 
Supreme Court of Alabama. 
June 28, 1930. 
129 Southern Reporter 470. 
1. INSURANCE. 

Fire insurance policy, providing for payment to mortgagee as his interest shall 
appear, constitutes mortgagee an appointee, entitled to payment only if liability 
to insured accrues. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. 


Forfeiture of fire policy, providing for payment of loss to mortgagee as his 
interest shall appear, because of complete change of ownership without insurer's 
consent, defeats mortgagee’s claim, in absence of union mortgage clause. 

“Union mortgage clause” is one stipulating that mortgagee’s rights 
shall not be affected by insured’s subsequent act or neglect without mort- 
gagee’s consent. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. . 

Title and ownership clause of fire policy held to mean that entire policy shall 
be void, if assured’s interest be other than unconditional and sole ownership, except 
as to any specified lien, mortgage, etc. ; 

he clause read, “Except as to any lien, mortgage, or other encum- 

brance specifically set forth, * * * this entire policy shall be void * * * 

if the interest of the assured in the subject of this insurance be or become 

other than unconditional and sole lawful ownership.” 

‘(For other cases, see Insurance, Dec. Dig. § 282[1].) 

. INSURANCE. 
Title and ownership are vital to fire insurance risks. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 
5. INSURANCE. 

True intent governs insurance contracts, as well as others. 

(For other cases, see Insurance, Dec. Dig. § 146[1] 

6. INSURANCE. ha 

While doubtful terms in insurance contract are construed in insured’s favor, 
no strained construction should be indulged to raise doubt. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Madison County; Paul Speake, Judge. 

Action on a policy of fire insurance by the Home Loan & Finance Company 
against the Fireman’s Fund Insurance Company of San Francisco, Cal. From a 
judgment for defendant, plaintiff appeals. Transferred from Court of Appeals. 

Affirmed. 

Watts & White, of Huntsville, for appellant. 

Cooper & Cooper, of Huntsville, for appellee. 

Boutpin, J. ‘ 

[1] A policy of fire insurance naming the owner as the insured, with loss 
payable clause to a mortgagee, as his interest shall appear, without more, constitutes 
the mortgagee an appointee entitled to payment only in case a liability accrues 
to the insured. No separate and distinct contract insuring the interest of the mort- 
gagee, free from the conditions touching continued ownership in the insured, 
exists. 

[2] A forfeiture by reason of complete change of ownership without the 
consent of the insurer, so that the policy is no longer in force in favor of the 
insured, defeats also the claim of his appointee. 26 C. J. p. 44; 2 Cooley’s Briefs 
on Ins. (2d Ed.) 1267 and 1287; Hartford Fire Ins. Co. v. Liddell, 130 Ga. 8, 
60 S. E. 104, 14 L. R. A. (N. S.) 168, 124 Am. St. Rep. 157; Southern States F. 
& C. v. Napier, 22 Ga. App. 361, 96 S. E. 15; Brecht v. Law Union & Crown 
Insurance Co. (C. C. A.) 160 F. 399, 18 L. R. A. (N. S.) 197, and note; Boston 
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Cooperative Bank v. American Cent. Ins. Co. 201 Mass. 350, 87 N. E. 594, 23 
L. R. A. (N. S.) 1147, and note; Roper v. National Fire Ins. Co. 161 N. C. 
151, 76 S. E. 869. 

A different rule applies where what is known as a “union mortgage clause” 
is made a part of the contract, either by stipulation or incorporated by statute. 
By this clause it is stipulated that the rights of the mortgagee shall not be affected 
by the subsequent act or neglect of the insured without the consent of the mort- 
gagee. Tarrant Land Co. v. Palmetto Fire Ins. Co. (Ala. Sup.) 125 So. 807; 
26 C. J. p. 274-5; National Union Fire Ins. Co. v. Short (C. C. A.) 32 F. (2d) 
631,64 A. L. R. 753. 

[3] The “Title and Ownership” clause of the present policy reads: 

“Except as to any lien, mortgage, or other encumbrance specifically set forth 
and described on Page One of this policy, this entire policy shall be void, unless 
otherwise provided by agreement in writing added hereto, if the interest of the 
Assured in the subject of this insurance be or become other than unconditional 
and sole lawful ownership, or if the subject of this insurance has ever been stolen 
or unlawfully taken prior to the issuance of this policy and not returned to the 
lawful owner prior to the issuance of this policy, or in case of transfer or termina- 
titon of the interest of the Assured other than by death of the Assured, or in 
case of any change in the nature of the insurable interest of the Assured in the 
property described herein either by sale or otherwise, or if this policy or any 
part thereof shall be assigned before loss.” 

Appellant’s view is that construing this clause favorably to the insured, it means 
to insure the interest of the mortgagee, independent of any question of continued 
title and ownership in the insured. 

Appellant would make it read: “This entire policy shall be void * * * except 
as to any lien, mortgage, etc., specified * * * if the interest of the assured * * * 
be or become other than unconditional and sole lawful ownership.” 

_ Appellee would make it read: “This entire policy shall be void * * * if the 
interest of the assured * * * be or become other than unconditional and sole 
ownership, * * * except as to any lien, mortgage, etc., specified.” 

We agree with the trial court; the latter is the natural construction. 

_ [4] It it read, “Except as to insurance under the loss payable clause * * * 
this policy shall be void,” the effect would be quite different. The clause deals 
only with the condition of the title and ownership, which will effect thee policy 
as a whole, and does not relate to the amount payable under different conditions 
of ownership. Title and ownership are vital to insurance risks. 

[5, 6] We think it not of that equivocal class which is made to read one 
way for purposes of selling the contract, and another way when pay-day comes. 
The true intent governs insurance contracts the same as others. While doubtful 


terms are construed in favor of the insured, no strained construction should be 
indulged to raise doubt. 


Affirmed. 
Anderson, C. J., and Gardner and Foster, JJ., concur. 


NATIONAL UNION FIRE INS. CO. v. HENRY et al. No. 293. 
Supreme Court of Arkansas. April 21, 1930. 
Rehearing Denied May 26, 1930. 

27 Southwestern Reporter (2d) 786. 


1. INSURANCE. 


Where clause made loss payable to mortgagee as its interest appeared, 
mortgagee was proper party to sue on tornado insurance policy (Crawford & 
Moses’ Dig. § 1089). 

Crawford & Moses’ Dig. § 1089, provides that every action must 
be prosecuted in name of real party in interest, etc. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

2. INSURANCE. 

_That mortgagor sells insured property does not make tornado insurance 
policy void as to mortgagee, especially where contract expressly provides other- 
wise. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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3. INSURANCE. 

Mortgagee’s transfer of notes and mortgage and guaranteeing payment did 
not deprive mortgagee of right to sue on tornado insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

4. INSURANCE. , 

Mortgage clause of tornado policy requiring notice of change in ownership 
refers to change increasing hazard. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. ant \ 

Purchaser of building insured against tornado was not entitled to recover 
on policy, since by puchasing property he did not acquire rights in insurance 
contract. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

6. INSURANCE. 

Insured, by selling real property, deprived himself of right to maintain suit 
for damage to real property by tornado. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

7. INSURANCE. 

Insured’s sale of real property did not avoid tornado policy as to personal 
property, and insured could recover damage to personal property. 

(For other cases, see Insurance, Dec. Dig. § 328[15].) 

8. INSURANCE. ; 

Tornado insurance contract must be construed most strongly against insur- 
ance company making contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. INSURANCE. 

In action on tornado policy, insurance company held not liable for damages 
and attorney’s fees because of failure to pay insurance within time specified in 
policy, since statute does not apply to tornado policies (Crawford & Moses’ 
Dig. § 6155). ; 

The statute referred to, Crawford & Moses’ Dig. § 6155, provides 
that in all cases where loss occurs and fire, life, health, or accident in- 
surance company liable therefor shall fail to pay same within time 
specified in policy, after demand, company is liable for 12 per cent. 
damages on amount of loss and attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Craighead County; G. E. Keck, Judge. 

Action by W. I. Henry and others against the National Union Fire Insurance 
Company. From the judgment, defendant appeals. 

Affirmed. 

Dudley & Dudley, of Jonesboro, for appellant. 

Chas. D. Frierson and Cooley & Adams, all of Jonesboro, for appellees. 

Meuarry, J. 

This action was brought to recover on an insurance policy issued by the 
National Union Fire Insurance Company to W. I. Henry. On October 8, 1926, 
W. I. Henry was the owner of a tract of land situated in Greene county, Ark., 
on which there was a dwelling house. The policy issued by appellant insured 
the building for $700, and the furnishings which were in the building for $300 
Henry had given a mortgage on the real property to the American Trust Com- 
pany for $500 and there was a clause in the policy which provided that the loss 
or damage, if any, should be payable to the American Trust Company, as interest 
may appear. Henry and wife, on January 1, 1929, sold the real estate to E. N. 
Calhoun. Thereafter, on April 10, 1929, the house was struck by a tornado and 
it was alleged that it was damaged in the sum of $830. The personal property 
was alleged to have been damaged in the sum of $100. After Henry sold the 
house, he retained one room for his use and kept some of the property described 
in the insurance policy in this room and it was in this room at the time of the 
tornado. The American Trust Company assigned and transferred to Mrs. Fannie 
Blum the notes and mortgage which had been executed by Henry to the Amer- 
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ican Trust Company, but it guaranteed the payment of the notes and mortgage 
to Mrs. Blum and guaranteed that if foreclosure was necessary, it should be made 
without cost to her. This suit was brought by Henry, American Trust Com- 
pany, and Calhoun.. Henry claimed that his personal property had been injured 
to the extent of $100 and asked judgment for that amount; he did not claim any 
interest in the building, he had already sold that to Calhoun. Calhoun claimed 
damage to the building and the mortgage company sued for the amount due 
on the mortgage. The insurance company answered admitting the issuance of 
the policy as stated by plaintiffs in their complaint and that there was a mortgage 
clause in favor of the American Trust Company. It denied the extent of the 
damage both to the building and the furniture, and denied the right of the 
plaintiffs or either of them to recover any sum whatever. It alleged that in 
the policy special reference was made to the assured’s application and the agree- 
ments therein which were made part of the policy. The facts are practically 
undisputed. There was a judgment in favor of the American Trust Company 
for the amount of its mortgage, with interest, 12 per cent. damages, and $100 
attorney’s fee; there was also a judgment in favor of Henry for $100, 12 per 
cent damages, and attorney’s fee of $50; and a judgment in favor of the in- 
surance company as against Calhoun. The insurance company prosecutes this 
appeal to reverse said judgments. 

Appellant does not controvert the fact that the policy when issued was valid, 
nor does it deny that there was a mortgage clause in favor of the American 
Trust Company. It is conceded that the premiums had been paid and that 
proof of loss had been made. Appellant contends however, that the case should 
be reversed because Henry, to whom the policy had been issued, had sold the 
real property prior to the damage done to it and that he was for that reason 
not entitled to recover, and that no one else was entitled to recover. Appellant 
cites and relies on Langford v. Searcy College, 73 Ark. 211, 83 S. W. 944. This 
case, however, has no application. It is true that the contract of insurance 
was said in that case to be a personal contract but in that case there was no 
clause in the policy for the benefit of any person other than the insured. A 
purchaser of property, which has been insured, acquires no interest under the 
insurance policy, because, as said in the above case, it was a personal contract 
and it did not run with the title to the property. 

{1] Attention is next called to the case of Lett v. Guardian Fire Ins. Co., 
125 N. Y. 82, 25 N. E. 1088, which also holds that a policy of ‘insurance is a 
personal contract and that the obligation does not pass to the purchaser. At- 
tention is also called to 14 R. C. L. 1114 and 1115. All of these authorities are 
to the same effect, and all hold that the obligation of the insurance company 
does not pass to the purchaser of the insured property, but that is not the ques- 
tion here. Here the policy itself expressly provided that the loss or damage, 
if any, under this policy, shall be payable to the American Trust Company of 
Jonesboro, Ark., as first mortgagee as its interest may appear. It therefore 
appears that the loss was made payable to the American Trust Company, made 
for its benefit, and it was the proper party to maintain the suit. Our statute 
provides “that every action must be prosecuted in the name of the real party 
in interest,” etc. Section 1089, C. & M. Digest. Burlington Ins. Co. v. Lowery, 
61 Ark. 108, 32 S. W. 383, 54 Am. St. Rep. 196. 


(2, 3] The policy also provides that the insurance as to the interest of the 
mortgagee only therein shall not be invalidated by any act or negligence of the 
mortgagor or the owner of the within described property, nor by any foreclosure 
or other proceedings, or notice of sale relating to the property, nor by any 
change in the title or ownership in the property, etc. It will therefore be seen 
that the policy itself provides for a recovery or authorizes a recovery by the 
mortgagee, notwithstanding the mortgagor had sold the property. The fact 
that the mortgagor sells the property or conveys it will make the policy void 
as to the mortgagor, does not make the policy void as to the mortgagee, es- 
pecially where the contract expressly provides that it shall not do so, as it does 
in this case. But the appellant contends that the mortgagee deprived itself 
of the right to maintain the suit by selling the note and mortgage to Mrs. Blum. 
In his case, however, it appears that while the mortgagee had sold the notes 
and mortgage to Mrs. Blum, it had guaranteed the payment and was still liable 
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to Mrs. Blum and it was the only party which could have maintained the suit. 
Mrs. Blum had no interest in the policy and its obligation did not run with 
the title to the property and it was not insured for her benefit. This feature 
of the case is exactly similar to those cases relied on by appellant beginning 
with the 73 Ark., supra, where it is held that the contract is a personal one 
and does not run with the property. Mrs. Blum acquired no interest in the 
policy by reason of purchasing the notes and mortgage, and the American Trust 
Company did not deprive itself of the rights under the policy by selling the 
notes and mortgage and guaranteeing to Mrs. Blum the payment. In other 
words, it was still liable and there was nothing in the transaction that would 
deprive it of the right to maintain the suit. Mrs. Blum was not mentioned in 
the mortgage, it was not made for her benefit and she was not a proper party 
and could not have maintained the suit. The mortgagee alone had the right 
under the policy to sue and the transfer of the notes and mortgage under the 
circumstances in this case did not deprive it of that right. There was no change 
that was detrimental to the insurer and this court has held that changes re- 
ferred to in the policy mean changes detrimental to the insurer. National Fire 
Ins. Co. v. Avant, 167 Ark. 307, 268 S. W. 20. 

“Under modern practice acts however, requiring all actions to be brought 
in the name of the real party in interest, it is the general rule that where the 
mortgage equals or exceeds the loss under a policy containing a loss payable 
clause, the mortgagee is the proper person to bring suit even though he has 
assigned the mortgage, if he has guaranteed payment.” 14 R. C. L. 1427; Phenix 
Ins. Co. of Brooklyn v. Omaha Loan, etc., Co., 41 Neb. 834, 60 N. W. 133, 25 
L. R. A. 679. 

[4] Appellant contends, however, that the mortgagee is not entitled to re- 
cover because it did not notify the insurance company of the change in own- 
ership. The mortgage clause in the policy contains the following provision: 
“The mortgagee shall notify the insurance company of any change of owner- 
ship or occupancy or increase of hazard which shall come to the knowledge 
of the mortgagee and that fact shall be noted on the policy and the mortgagee 
shall, on demand, pay the premium for such increased hazard for the term of 
the use thereof; otherwise this policy shall be null and void.” The mortgagee 
did not notify the insurance company. The clause requiring notice of change 
clearly indicates that a change increasing the hazard was meant. It was not 
contended that the change increased the hazard. “His failure to give such notice 
would have been material only where it would have caused prejudice or in- 
creased risk to the insurance company, and there is no pretense of such a 
thing here.” Whitney v. American Ins. Co., 6 Cal. Unrep. 220, 56 P. 50, 51; 
Russell vy. Cedar Rapids Ins. Co., 78 Iowa, 216, 42 N. W. 654, 4 L. R. A. 538. 

[5, 6] The property insured was sold by Henry to Calhoun. Calhoun also 
joined as plaintiff and sought to recover, but the court properly held that he 
was not entitled to recover. The company was under no obligation to him, 
and, when he purchased the property, he did not thereby acquire any rights 
in the insurance contract, and Henry by selling the property deprived himself 
of any right to maintain a suit for damage to the real property. 

[7] It is also contended by the appellant that Henry is not entitled to re- 
cover damage to personal property because he had sold the real property. While 
the policy was written upon one paper and bore one number, it covered two 
separate pieces of property, insuring each in separate amounts against loss 
by fire or tornado. The building was insured for $700. The personal property 
in the house was insured for $300. 5 

As said by this court, “In effect, the policy constituted two contracts o1 
insurance embraced in one paper. The cancellation and surrender of the one 
did not affect the other.” Globe & Rutgers Fire Ins. Co. v. Chisenhall, 162 Ark. 
231,258 'S. W; 135, 136. 


Sale ot the real property therefore in this case did not avoid the policy as 
to the personal property. There was certainly nothing done which would in 
any way increase the risk. There might be some justification to argue that the 
sale of the dwelling would increase the risk as to the personal property against 
loss by fire, but it would certainly have nothing to do with increasing the risk 
as to a tornado. 
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(8] Insurance contracts are to be construed like other contracts and are 
construed most strongly against the insurance company which makes the con- 
tract. The purpose of providing in the policy against any change in interest 
or ownership of the property is for the benefit of the insurance company and 
it is necessarily meant a change that will be detrimental to the insurance com- 
pany. 
[9] The next contention is that the court erred in allowing damages and 
attorney’s fees. The statute provides that, “In all cases where loss occurs and 
the fire, life, health or accident insurance company liable therefor shall fail 
to pay the same within the time specified in the policy, after demand made 
therefor, such company shall be liable to pay the holder of such policy, in 
addition to the amount of such loss, 12 per cent. damages upon the amount 
of such loss together with all reasonable attorney’s fees for the prosecution and 
collection of said loss,” etc. Section 6155, C. & M. Digest. It will be observed 
that the statute does not mention tornado insurance. 

This court said: “But the provisions of the act only apply in cases where 
the loss occurs and a fire, life, health or accident insurance company is liable 
therefor. It does not provide for the allowance of such damages and attor- 
ney’s fees in case where a loss is caused by a cyclone and a cyclone insurance 
company is liable therefor. The act is highly penal and it should not be held 
to apply to any loss or company that is not therein expressly named. It there- 
fore should not be held to apply to cases where the loss is caused by cyclone 
and a cyclone insurance company is liable therefor.” Home Fire Ins. Co. of Okl. 
v. Stancell, 94 Ark. 578, 127 S. W. 966. 

Since the loss in the instant case was caused by a tornado and the statute 
does not provide for the allowance of such damages and attorney’s fees in cases 
where the loss is caused by a tornado, it is not liable for such damages and 
attorney’s fees. The court properly instructed the jury, and under the policy 
no act of Calhoun or Henry could affect the rights of the American Trust 
Company. The policy itself provided that the American Trust Company’s rights 
should not be affected by any act of the insured. There was nothing done 
in this case by any one in any way which increased the risk. It follows that 
the judgment in favor of the American Trust Company and the judgment in 
favor of Henry must be affirmed, but the judgments for 12 per cent. damages 
and attorney’s fees will be reversed, and the claim for such damages and at- 
torney’s fees be dismissed. It is so ordered. 


NATIONAL UNION FIRE INS. CO. v. WANT. No. 3. 
Supreme Court of Arkansas. May 26, 1930. 
28 Southwestern Reporter (2d) 63. 


1. INSURANCE. 

Fire policy provision suspending liability thereunder while premium remains 
unpaid is valid. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 
Insured’s twice dishonored check held not accepted in payment of premium. 
Insurer notified insured that check was dishonored when first presented 
and that policy stood suspended and could be reinstated only by sending 
cashier’s check or money order, again presented check for payment at in- 
sured’s request, and, without offering to return it to insured after it was 
again dishonored, wrote insured after fire for information as to whether 
he had established error by bank or insurer in not clearing check. 
(For other cases, see Insurance, Dec. Dig. § 360[4].) 
3. INSURANCE. 

Insurer held not to have waived forfeiture of fire policy by demanding in- 
terest after premium was due and not offering to return premium check, inform- 
ing insured that payment thereof was refused for second time, or declaring for- 
feiture. 

Insurer presented dishonored check for payment a second time at re- 
quest of insured, who represented that drawee bank made error in not 
paying it in letter dated more than time required for first clearance of 
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check before fire occurred, and did not attempt to collect. check since fire, 

nor take any action except to write letter inquiring whether insured had 

established error in not clearing check. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE. 

Insurer accepting partial premium payment, amounting to more than premium 
earned when loss occurred, waived forfeiture for failure to pay whole premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Humphreys and Mehaffy, JJ., dissenting. 

Appeal from Circuit Court, Poinsett County; G. E. Keck, Judge. 

Action by Fulton Want against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

McCormick & Graves, of Memphis, Tenn., for appellant. 

D. F. Taylor, Jr., of Marked Tree, D. F. Taylor, Sr., Jas. G. Coston, and 
J. T. Coston, all of Osceola, for appellee. 

Smit, J. 

On March 8, 1926, the appellant fire insurance company, hereinafter referred to 
as the company, issued to appellee a policy of fire insurance in the sum of $3,000, 
for a period of three years, covering his residence and household goods. The 
policy was issued in consideration of a premium of $131.25, of which $43.75 was 
paid in cash and the balance evidenced by “an installment note of $87.50, due and 
payable as follows: $43.75 on the lst days of March, 1927-1928.” The policy was 
introduced in evidence, but the note was not, and it does not appear of record 
whether the note bore interest, and, if so, at what rate. The policy contained the 
following provision: 

“Payment of Notes or Installment for Premium. 

“It is understood and expressly agreed that this Company shall not be liable 
for any loss or damage that may occur to the property herein mentioned while any 
installment of the installment note given for premium upon the policy remains past 
due and unpaid or while any single payment, promissory note (acknowledged as 
cash or otherwise), given for the whole or any portion of the premium remains 
past due and unpaid.” 

The premium installment due March 1, 1927, was paid by a check for $46.33, 
which included the annual installment of $43.75 and $2.58, the interest thereon for 
one year. 

The company sent the insured a notice on February 1, 1928, calling attention 
to the fact that the third and final annual premium would become due March 1, 
1928. This notice contained the following language: 

“This note by its terms and conditions is due and payable at the Southwest 
Service Office of this Company in Memphis, Tenn. Please remit by Postal Money 
Order or Bank Draft payable to the order of the company.” 


The insured did not remit as directed, but on March 2, 1928, handed to D. A. 
Fisher, Inc., of Memphis, Tenn., the agent of the insurance company in that city, 
his personal check, on the Bank of Tyronza, for $43.75. This check was indorsed 
by the agent and sent to the home office of the company in Pittsburgh, Pa., and on 
March 8, 1928, the home office wrote to insured the following letter. 

“We have received your check in the amount of $43.75 paying your installment 
on policy No. 5159. However we note that you have overlooked the $5.25 in- 
terest, and we ask that you allow this amount to come forward by return mail.” 


At the time the check was delivered to the Memphis office of the insurance 
company the insured had to his credit in the Bank of Tyronza a sum sufficient to 
pay the check, and if it had been deposited that day or within the next few days 
thereafter by the Memphis office for collection, instead of being sent to Pittsburgh, 
Pa., it would, in due course, have been presented to the Tyronza bank while the 
insured had on deposit sufficient funds to pay it, and it would have been paid. The 
ledger sheet of the insured’s account at the bank of Tyronza for the month of 
March and a part of April was introduced in evidence, and it appeared therefrom 
that the account fluctuated, there being days when the account exceeded the check 
and other days when it did not. 
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The insurance company deposited the check with its bank in Pittsburgh on 
March 9, and in due course it was presented to the Bank of Tyronza for payment, 
but payment was refused for want of sufficient funds. 

On March 21, the company wrote and mailed from Pittsburgh the following 
letter : 

“Your check in the amount of $43.75 payable to D. A. Fisher and in turn in- 
dorsed to us has been returned by the bank marked ‘not sufficient funds.’ 

“In order to reinstate your policy, it will be necessary for you to forward to 
us Cashier’s check or a post office money order in the amount of $43.75. We attach 
an envelope for your convenience.” 

On March 24, the insured answered this letter as follows: 

“In regard to your letter of March 21, 1928, which I have in hand would like 
to say that the check that was tendered to D. A. Fisher, Inc., was perfectly good 
and that it was returned for reasons unknown to me. I wish that you would kindly 
present same again for payment and I am sure that it will be honored upon pre- 
sentation. 

“I also have your letter of March 8th, 1928, in regard to interest on my note. 
This is covered by the enclosed check.” 

Upon the receipt of this letter last quoted the check for $43.75 and the one for 
$5.25 were deposited in Pittsburgh, and the larger check was again returned un- 
paid by the bank upon which it was drawn on account of insufficint funds, while 
the smaller check was paid. 

The insured property was destroyed by a fire on April 18, 1928, and the 
insured immediately demanded payment from the insurance company. Without 
offering to return the check which had been twice dishonored or the $5.25 check 
which had been collected, the insurance company on June 11, 1928, wrote the 
msured the following letter: 

“We are interested to know if you have been successful in establishing the 
fact that an error was made by the bank or the National Union Fire Insurance 
Company in not clearing your check which was given for the installment premium. 

“We have not heard from you in some time, and if we can assist you in any 
way, please call on us.” 

Upon this testimony there was a verdict by a jury and a judgment for the 
face of the policy, with interest, penalty, costs, and attorney’s fees, from which is 
this appeal. 

[1] The provision of the policy suspending liability thereunder, set out above, 
while the premium remained unpaid, is valid and must be given effect. Such pro- 
visions have been upheld by this court in a number of cases, three of which are 
very recent. Howell v. Wilson (Ark.) 22 S.W.(2d) 1013; Yarnell v. Mechanics’ 
Ins. Co., 178 Ark. 1106, 13 S.W. (2d) 303; American Ins. Co. v. Austin, 178 Ark. 
506, 11 S.W.(2d). 475. 

It is insisted, however, that the premium has been paid, and that if there was 
a forfeiture, there has also been a waiver thereof. 


[2] Appellee insists that the check for $43.75 was accepted by the insurance 
company in payment of the premium, and not merely for collection, and that such 
is the effect of the letter set out above acknowledging its receipt. 

We think the correspondence between the parties, set out above, shows clearly 
that such was not the case. It is admitted that the check has never been paid, 
although twice presented for payment, and upon its first dishonor the company noti- 
fied the insured that his check had been dishonored by the bank and that his policy 
stood suspended and could only be reinstated by sending a cashier’s check or 
money order. Certainly the insured had no right to assume, in view of this letter 
and the additional fact that the same check was dishonored a second time, that the 
company was holding the check as payment of the premium. 

Dealing with a very similar question the Court of Appeals of Kentucky, in 
the case of Ratliff v. St. Paul Fire Marine Ins. Co., 207 Ky. 492, 269 S. W. 546, 
547, said: “We cannot see how the case is any different than it would have been 
it appellant had paid the amount of the premium in counterfeit bills.” 

The case of Veal v. Security Mutual Life Ins. Co., 6 Ga. App. 721, 65 S. E. 
714, 715, is one upon which appellee relies for the affirmance of the judgment upon 
another ground. In that case the insurance company had issued a premium receipt 
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upon receiving a check, and it was contended that the acceptance of the check and 
the issuance of the receipt constituted payment, but the court of appeals of Geor- 
gia said: “* * * For in the case of an existing indebtedness checks are not pay- 
ment until they themselves are paid, unless there is an agreement otherwise. * * * 
We would not be understood as saying that if a policy holder sends a check in 
payment of his premium, and the company merely sends the check for collection, 
a payment of the premium results from this alone if the check is dishonored. 
Commercial usage is to the contrary.” This is stated, in the chapter on Payment 
in 21 R. C. L. page 60, to be the general rule, and the numerous annotated cases 
cited in the note to that text fully sustain that statement of the law. 

[3] The chief insistence for the affirmance of the judgment of the court be- 
low is that if there was a forfeiture, there was also a waiver resulting from “the 
demand of the defendant, two or three weeks after the premium was due on Want, 
the insured, for $5.25 interest, and the retention of the check for $43.75, without 
offering to return it or letting him know that payment was refused the second 
time, or declaring a forfeiture, constituted a course of conduct amounting to a 
waiver of the forfeiture.” 

We think there is no evidence in the record to support the finding that the in- 
surance company had accepted this twice dishonored check as payment of the note 
or in satisfaction of the insurance premium. It was run through the clearing house 
the second time because the insured requested that this be done and represented 
that an error had been made by the bank upon which it was drawn, and that other- 
wise the check would have been paid upon its first presentation. This representa- 
tion proved to be false upon the second presentation of the check. It does not ap- 
pear when the check was deposited in Pittsburgh the second time, but it could 
not have been done until after the receipt of the insured’s letter dated March 24th 
asking that this be done. It appears, from the testimony, that about eleven days 
was required for the check to clear on its first remittance and deposit, and no doubt 
the same length of time was required on its second remittance and deposit, and 
the fire occurred on the 18th of April. 


The insurance company has done nothing since the fire to mislead the insured 
or to waive the suspension, and it has made no effort to collect the check since 
the fire, and its only action has been to write the letter of June 11, 1928, set out 
above, after notice of the loss had been received, in which it inquired whether the 
insured had “been successful in establishing the fact that an error was made by 
the bank or the National Union Fire Insurance Company in not clearing your 
check which was given for the installment premium,” and it is not contended even 
yet that such an error was made. 


Appellee very strongly relies upon the case of Veal v. Security Mut. Life Ins. 
Co., supra, as sustaining his contention that the retention of the check was a 
waiver of the right to declare the policy forfeited. 

The point decided in that case is indicated by the first headnote, which reads 
as follows: “If the holder of a policy of life insurance sends to the company on 
the day the premium is due a check in payment thereof, and, when the check 
is presented at bank, payment is refused because of lack of funds to the credit of 
the drawer, the company, although it has delivered the premium receipt to the in- 
sured, may, by taking the proper steps, repudiate the transaction for the legal 
fraud resulting from the insured’s having sent a-check without having in bank 
the funds to meet it, and may enforce a lapse of the policy for nonpayment of 
premium. But if the company, in such a case, after notice that the check has been 
dishonored, retains it, and, instead of repudiating the transaction by returning the 
check and demanding back its receipt, insisted upon the insured’s paying it after 
the date on which the policy would otherwise have lapsed, a waiver of the punc- 
tual payment of the premium in cash results. If the insurance company accepts 
and retains a note, check, or other interest bearing obligation for the premium, 
the policy will not be held to be lapsed or forfeited for nonpayment of premium, 
even though the note or other obligation is not paid at maturity, unless there is 
an express provision in the policy providing that a failure to pay any such obliga- 
tion at maturity shall result in a lapsing or a forfeiture of the insurance. Prima 
facie the liability to pay interest is regarded as the only penalty for failure to meet 
at maturity an ordinary indebtedness.” 
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It is obvious that there are two very material distinctions between that case 
and this. The first is that the insurance company in the instant case deposited the 
check the second time only because of the representation that an error had been 
made which had prevented its payment, when such was not the fact, and the 
company has since made no further effort to collect the check, and has done 
nothing to lead the insured to believe that it was holding the check in satisfaction 
of the premium. The second distinction between the cases is that the policy here 
sued on, unlike the one in the Veal Case, contained the express provision that a 
failure to pay at maturity should result in a lapsing or a forfeiture of the insur- 
ance. 

{4] As to the item of $5.25 paid as interest it may be said that this was paid 
to and has been retained by the company. ‘The annual installments of the pre- 
mium were payable in advance, but it does not appear whether the note evidencing 
the annual installments of interest or not. Such evidence as there is on the sub- 
ject indicates that it did. When the insured paid the second installment of the 
premium he paid a year’s interest. If the note bore interest, then interest for two 
years was due when the third installment of the premium fell due, and the $5.25 
check paid only this interest and paid no part of the third year’s premium. But 
appellee insists that the note did not bear interest and that the $5.25 must therefore 
be credited on the third year’s premium, as nothing else was due the company, and 
that when so credited it suffices to pay the proportionate part of the premium to a 
time two days later than the date of the fire. 

We think appellee is correct in this contention if the note did not bear interest, 
for it is the law that, where a part payment is made and accepted on a premium 
which amounts to more than the premium then earned, and a loss occurs before 
the whole of the premium paid has been earned, there is a waiver of any forfei- 
ture on account of a failure to pay the whole premium. This is an application of 
the simple principle that it would be inequitable to permit the insurer to receive 
and retain the insured’s money without giving him credit for it, and if credit is 
given it must be applied to extend the insurance for such proportionate time as 
the money received and held would pay. Such is the effect of the following cases: 
Continental Casualty Co. v. Bake: (Ark.) 25 $.W.(2d) 23; Security Life Ins. Co. 
v. Matthews, 178 Ark. 775, 12 S.W.(2d) 865; Missouri State Life Ins. Co. v. 
Miller, 163 Ark. 480, 260 S.W. 705; Mutual Life Ins. Co. v. Henley, 125 Ark. 
372, 188 S. W. 829; American Nat. Ins. Co. v. Mooney, 111 Ark. 514, 164 S. W. 
276. 

We conclude, therefore, that the judgment of the court below must be re- 
versed, and upon the trial anew the cause will be dismissed for failure to pay 
the premium, unless it be made to appear that the premium note did not bear 
interest, in which event the verdict will be directed in favor of the insured, as 
the undisputed testimony would show in that event that the insurance company 
had received a sufficient portion of the premium to carry the insurance to a day 
beyond the date of the fire. 

Humphreys and Mehaffy, JJ., dissent. 


MOLINE TIMBER CO. v. SCHAAD et al. No. 334. 
Supreme Court of Arkansas. May 19, 1930. 
Rehearing Denied June 16, 1930. 
28 Southwestern Reporter (2d) 336. 
1. REFORMATION OF INSTRUMENTS. 
Reformation of insurance policy will be granted only on testimony that is 
clear and convincing. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 45[14].) 
2 REFORMATION OF INSTRUMENTS. 
Evidence in respect to fraud or mistake in procuring insurance policy payable 


to creditor rather than conditional seller of machinery did not warrant reforma- 
tion. 


Although it was established that purchaser of machinery represented 
to conditional seller that he had insured property as his contract of 
purchase required him to do, it nowhere appeared that creditor taking 
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policy in its favor had been requested to procure insurance for benefit 
of seller and had not done so. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 45[14].) 
3. INSURANCE. 


Buyer of machinery on conditional sale contract had insurable interest which 
he might have insured for his own benefit or that of creditor. 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Appeal from Pulaski Chancery Court; F. H. Dodge, Chancellor. 

Suit by Ben D. Schaad and others against the Moline Timber Company. 
Decree for plaintiffs, and defendant appeals. 

Reversed, and cause dismissed. 

Chas W. Mehaffy and Cockrill & Armistead, all of Little Rock, for appel- 
lant. 


S. L. White, of Little Rock, for appellees. 

SMITH, J. 

Appellees brought this suit to reform a fire insurance policy and to collect 
the proceeds thereof after a loss had been sustained by fire, and in support 
of their cause of action offered testimony to the following effect: 

Appellees sold some sawmill machinery to J. L. Young. Part of the pur- 
chase price was paid in cash, and the balance was evidenced by what was termed 
“title retaining notes.” The contract of sale provided that Young should carry 
fire insurance on the machinery until the indebtedness was fully paid; the 
loss, if any, being payable to appellees as their interest might appear. 

Young operated two sawmills before buying the machinery above referred 
to, which was installed in a third mill. Young operated all these mills in 
sawing lumber for the Moline Timber Company, and represented to appellees 
that he had taken out insurance as agreed, and after the fire attempted to collec: 
the insurance for the benefit of appellees. 

The fire loss was adjusted on the basis of $2,140, which amount was col- 
lected and appropriated by appellant. This amount was in excess of the bal- 
ance due appellees by Young, and judgment was rendered in favor of appellees 
for the amount of their debt on account of the conversion of this insurance 
money. 

The appellant timber company is a corporation under the laws of the state 
of Maine, and was represented in all of the transactions out of which this liti- 
gation arose by F. M. Lay and L. L. Adair. These gentlemen testified that 
representing the appellant timber company, they made advances to Young in 
his sawmill operations, and that the balance due on these advances at the time 
of the fire amounted to about $10,000; that to secure this indebtedness they 
had, with Young’s knowledge and at his direction, caused policies of insurance 
to be issued on all three of the mills and the timber thereat, and had paid 
the premiums thereon, which they charged to Young, and all the policies were 
payable to the appellant timber company as its interest appeared, and that after 
the fire proof of loss was duly made and adjusted and the amount thereof paid 
to appellant. 

The court made no special finding of fact, but we assume the finding was 
made that Young represented to appellees that he had insured the property, 
as his contract of purchase required him to do. Young testified that Lay and 
Adair knew of his purchase of the machinery, and that the title had been re- 
served, but he did not testify that they had told him that the insurance had 
been made payable to appellees, and the testimony shows this was not done. 

Lay, appellant’s manager, testified that Young had never requested him to 
procure insurance for the benefit of appellees, and that he had never done so, 
but that he caused the insurance policies to be issued for the benefit of appel- 
lant, his employer, to secure the advances being made Young and for Young's 
benefit after the advances had been paid. 


Adair testified that he was the cashier and office manager of appellant timber 
company, and that for its security against the advances being made Young hx 
insisted that Young allow appellant to insure his mill properties, with loss 
payable to appellant; that Young agreed to this, and, pursuant to this agree- 
ment, the policy sued on was issued; that appellant company was not requested 
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by any one to procure insurance for the benefit of appellees, and had not done 
so. 

The appellant timber company was a subsidiary corporation of Deere & 
Co., which latter company maintained an insurance department to keep prop- 
erty insured in which it was interested, and the manager of this department of 
Deere & Co., testified that he had never heard that appellees claimed any in- 
terest in the policy until after the fire, and that he procured the issuance of all 
the policies. 

It is no doubt true that Young represented to appellees that he had insured 
the property for their benefit, as his contract of purchase required him to do, 
but that testimony is not sufficient to support a recovery by appellees. 

{1, 2] The suit is in the nature of one to reform an insurance policy; in 
fact, that relief was prayed, and upon this allegation suit was brought in the 
chancery court. Such relief is only granted upon testimony that is clear and 
convincing, and the testimony does not measure up to that standard; in fact, 
we think the preponderance of the testimony is to the effect that there was 
neither fraud nor mistake in procuring the issuance of the policy, and that it 
was issued as applied for. 

[3] The machinery, to which appellees had reserved the title, was not the 
only property covered by the policy sued on; but, even as to this property, 
Young had an insurable interest, which he might have insured for his own bene- 
fit or for that of a creditor. Hartford Fire Ins. Co. vy. Enoch, 79 Ark. 475, 96 
S. W. 393; Ponder v. Gibson-Homans Co., 166 Ark. 591, 266 S. W. 682; Crouthers 
v. State, 154 Ark. 375, 242 S. W. 815. 

For the reasons stated, the decree appealed from must be reversed, and, as 
the cause appears to be without equity, it is dismissed. 


ST. PAUL FIRE & MARINE INS. CO. v. GREEN et al. No. 6l. 
Supreme Court of Arkansas. June 23, 1930. 

29 Southwestern Reporter (2d) 304. 

5. INSURANCE. 

As regards question whether insured building was total loss after fire, 
whether part left standing could have been utilized, held for jury under conflicting 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

Where material, in insured building not destroyed by fire, cannot be utilized. 
building is “total loss” within insurance policy. (Crawford & Moses’ Dig. § 
6147. 

Insurance was on building, not material, and “total destruction” 

of building within meaning of policy means complete destruction as 

building, but not necessarily absolute extinction of all its materials, o: 

even that no part of it can be left standing. 7 

(For other cases see Insurance, Dec. Dig. § 493.) 

7. INSURANCE. 
In action on fire policy, instruction, as to what constitutes “total loss,” held 
proper. 

The court instructed that if the building was so far destroyed that 

no substantial part remained in place capable of being utilized to ad- 

vantage in restoring the building in the condition in which it was before 

the fire, there was a total loss. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from Circuit Court, Mississippi County; W. W. Bandy, Judge. 

Action by B. H. Green and others against the St. Paul Fire & Marine In- 
surance Company. Judgment for plaintiffs, and defendant appeals. 

Amended and affirmed. 

Geo. A. McConnell, of Little Rock, for appellant. 

Jas. G. Coston and Jas. T. Coston, both of Osceola, for appellees. 

Meuarry, J. 


The appellee, B. H. Green, filed suit against the appellant to recover on a 
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fire insurance policy in the sum of $2,500, with loss payable clause to appellee, 
Denton, for the loss by fire of a three-story brick building situated in Osceola, 
Ark. It was alleged that the building was destroyed by fire about May 19, 1929; 
that the defendant admitted liability to the extent of 80 per cent. of the face 
of the policy, but denied liability for further amount. Proof of loss was made, 
showing the origin of the fire and the extent of appellee’s interest in the prop- 
erty, as well as the cash value of the building. The amount of appellee’s loss 
was stated, and also other insurance covering the same property. Appellant 
answered, denying that the building was destroyed by fire; alleging that it 
was only partly destroyed; and that the damage immediately after the fire 
was capable of being repaired for a sum much less than the amount of insur- 
ance carried on said building. The answer also alleged that the policy sued 
on required the appellee to protect said building from depreciation and damage 
after the fire and that appellant was not liable for any damages which ac- 
crued since the building was damaged by the fire; the total amount of insur- 
ance on the building was $16,000; that the appellant was not liable for a greater 
proportion than 80 per cent.; that the contribution clause had not been com- 
plied with by the insured, in that he failed to carry insurance in an amount 
equal to 80 per cent. of the value of the building; and that appellant is liable 
only for its proportion of the insurance determined by the application of said 
80 per cent. contribution clause—denied that the damage was $35,000, and 
prayed that its liability be determined in accordance with the contract of in- 
surance sued on. 

The appellee, B. H. Green, testified that he was the owner of the three- 
story building which was destroyed by fire about May 19, 1929; that shortly 
after the fire he prepared a proof of loss and furnished it to the company, a 
copy of which was attached to the complaint. The proof of loss stated that 
the damage to the building was $35,000. The amount was an estimate made 
by other parties. Appellee had a contractor to examine the building and he 
agreed to repair it for $20,000. Appellee carried $16,000 insurance on the build- 
ing. 

J. B. Bunn testified that he was manager of the Osceola Lumber Com- 
pany, which is engaged in selling building material and in building houses; 
witness had been in the business ten years and was familiar with the value 
of building materials; had examined the damaged building and if his company 
took a contract to restore it, it would tear it down to the ground; the walls 
are not in a condition to put another story on without tearing them down and 
using the material over; would not tear them down for them; had never torn 
down an entire building in Osceola; the wall in front has got a number of 
cracks in it but does not remember whether there are cracks in the side wall 
or not. The estimate witness made was in October, and the fire had occurred 
in May; had seen the building every day since the fire; does not think if they 
had begun to reconstruct the building the next day they could have used the 
old building. 

Jake Counts, a witness, testified that he does general contracting and handling 
of retail lumber; had examined the building in question; thought possibly the 
east wall could be used to a good advantage, but would advise tearing down 
the other walls; the building would be damaged between the time of the fire 
in May and the time witness inspected it. 

Claude Thompson .testified that he was engaged in contracting and build- 
ing and has been for 25 years; was through the building in question a day or 
two after the fire; would not consider it wise to use the remnant of the build- 
ing; does not think it would be safe; some brick in the building could be used 
but they would have to be cleaned and it would cost from one-half to one cent 
to clean them; thinks the east wall might have been used. 

Wasson Pruitt testified that he was fire chief in Osceola and was at the 
fire which destroyed the building; it was a hot fire and hard to handle; some- 
‘thing like 100,000 gallons of water was pumped into the building while it was 
hot; the next day the water was dripping and there were from two to s1x 
inches of water on the first floor. 

R. A. Cartwright testified that it would cost more to raze the building and 
clean the bricks than they were worth. 
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Witness Counts was recalled and said that he did not think the brick part 
of the building had deteriorated since the fire; when you turn water on a brick 
wall it causes the brick to crack and scale. 

Witness Bunn was recalled and testified that when you put water on brick 
or any clay product when it is hot, it will crack. The water was played all 
over the building and they tried to break out every window glass in it. There 
was a composition roof on the building, and it makes the best kind of fire there 
is. 

James E. Fairies, a witness for appellant, testified that he lived in Memphis, 
was a general contractor, and had engaged in that business for 30 years. He 
estimated the amount it would take to repair the building at $12,498.56; his esti- 
mate contemplating taking off the top floor brick work, ceiling joists, roof joists 
and burned joists on the second floor, replacing the flooring, etc; made a 
careful inspection of the condition of the building; the walls were all right 
below the third floor, there was no fire below the top floor of the building; 
the third floor would have had to be rebuilt entirely with new bricks; witness 
was employed by Overstreet, the fire adjuster, to make the estimate and was 
paid for his work by the insurance company. Witness estimated the building 
was damaged not over one-third and that it had been damaged between the 
time of the fire and the time when he made his estimate. 

C. M. Baxter testified that he lived in Blytheville and was employed by 
the East Arkansas Lumber Company, engaged in the retail lumber business; 
that he had been in business 19 years and had made estimates, executed con- 
tracts, and repaired buildings; was called on by the insurance adjuster to make 
the estimate; his estimate for repairing the building was $15,747.50. The esti- 
mate included the removal of the third story, replacing with new brick and 
new roof. Witness found on examination of the walls that there was some re- 
pair necessary on the front wall and the west wall, that the rest of them could 
be used as they were. The building was damaged about one-third. The work 
done according to his estimate would have made a better building than it was 
before the fire. Was employed by the insurance company to make the esti- 
mate. 

J. B. Ballew testified: That he was called by the insurance company to 
make an estimate and inspect the building on October 1; was a general con- 
tractor and had been engaged in the business at Jonesboro and all through the 
country, about 25 years; had made careful inspection of the building to see 
whether it was a total loss; estimate contemplated building third story new; 
estimated that the building was damaged about 35 per cent. to 40 per cent.; 
that a great deal of the damage had been done to the building between the 
time of the fire and the time he made the estimate; had had experience in re- 
pairing damaged buildings; the amount of his estimate was $12,507.15. 

Eric Rogers testified that he engaged in the general insurance and bond- 
ing business and that his company would make a bond for Ballew and guaran- 
tee that he would carry out the estimate he made for restoring and repairing 
the building. 

I. C. Sparks testified: That he was general representative of the insurance 
company; that the policy was written for $2,500; that the total insurance carried 
on the building was $16,000; that the insurance was written at the rate of $1.77 
less $.25 per $100, the regular rate was $1.77; the reduction was given due to the 
assured’s desire to have the insurance written subject to 80 per cent. contribu- 
tion clause. 

B. H. Green was called in rebuttal and testified that the insurance com- 
pany did not offer to restore his building at the figures given by witnesses for de- 
fendant. The building was 25 or 26 years old. 

W. E. Overstreet was recalled by appellant, introducing a copy of the proof 
of loss which showed that the building was worth $35,000 and could be re- 
paired for something over $20,000. Witness then read the clause from the 
policy. 

The case was tried before a jury and a verdict rendered for the appellees 
for the amount sued for, with interest at 6 per cent. per annum from September 
10, 1929. The appellee thereupon called S. R. Simpson, a lawyer of standing 
and experience, who testified that he thought $600 or $700 would be a fair fee 
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in the case. Judgment was entered for the amount of the verdict, 12 per cent. 
damages and $600 attorney’s fees. The case is here on appeal. 

[1-4] Appellant contends that the attorney’s fee allowed by the trial court 
is excessive. The suit was approximately $2,500, and the court allowed an at- 
torney’s fee of $600. While the amount sued for was $2,500, the appellant did 
not contest appellee’s right to recover, but contended that there was not a total 
loss and that appellant was only liable under the 80 per cent. contribution clause 
of the contract. The contention of the appellee is that if the judgment is sup- 
ported by any substantial evidence it will not be disturbed by this court. The 
appellee introduced S. R. Simpson, a lawyer of standing and who has been 
engaged in the practice for 42 years, and he testified that he thought $600 or 
$700 would be a fair fee. The general rule is that if there is any substantial 
evidence to sustain the verdict of a jury it will not be disturbed by this court. 
The reason for this rule is that the jurors are the judges of the credibility of 
the witnesses and the weight to be given their testimony. When the findings 
of fact are by the judge sitting as a jury, the same rule applies. This rule, how- 
ever, has never been followed in cases where the value of an attorney’s ser- 
vices was involved. 

In a recent case we said: “In Sain v. Bogle, 122 Ark. 14, 182 S. W. 515, 518, 
it was held that in determining what is a reasonable fee for an attorney, 
it is competent and proper to consider the amount and character of the ser- 
vices rendered, the labor, time, and trouble involved, the nature and importance 
of the litigation or business in which the services are rendered, the amount or 
value of the property involved in the employment, the skill or experience called 
for in the performance of the services, and the professional character and 
standing of the attorneys.’” Shackleford v. Ark. Baptist College (Ark.) 26 
S.W.(2d) 124, 125; Valley Oil Co. v. Ready, 131 Ark. 531, 199 S. W. 915; Bayou 
Meto Drain. Dist. v. Chapline, 143 Ark. 446, 220 S. W. 807. Opinion evidence 
of expert witnesses as to the value of an attorney’s services is not conclusive. 
2R.C. L. 1061; 6 C. J. 762; Cullom v. Mock, 21 La. Ann. 687; Randolph v. Carroll, 
27 La. Ann. 467; Baldwin’s Ex’r v. Carleton, 15 La. 394. 


We are of opinion, after a review of all the evidence, including the nature 
of the litigation, the amount in controversy, the labor, time, and trouble involved, 
that $300 is a fair compensation. 

[5, 6] It is next contended by the appellant that there was not a total loss. 
The building was a three story brick building and the third story was entirely 
destroyed. The walls of the first and second stories were standing after the 
fire. There was a conflict in the evidence as to whether the building could 
be repaired. J. B. Bunn testified that the walls were not in position to put 
another story on without tearing them down and using the material over, and 
that he would not tear them down for them. He said the wall in front had 
a number of cracks in it. This witness said he had seen the building every 
day since the fire, and he did not think if they had begun to reconstruct the 
building the next day that they could have used that old building. Other wit- 
nesses of appellee testified to substantially the same facts. There being a con- 
flict in the evidence as to whether the part of the building left standing could 
have been utilized, it was a question for the jury. If the material that was 
not destroyed could not be utilized, the building was a total loss within the 
meaning of the policy. “The cases all agree that the insurance of a building 
is upon the building and not on the materials which compose it, and that the 
total destruction of a building within the meaning of an insurance policy means 
its complete destruction as a building, but not necessarily the absolute extinction 
of all its materials, or even that no part of it can be left standing. But just 
the extent to which a building must be destroyed in order to be a total loss 
is a question on which the courts are divided. Some courts hold that if the 
building loses its identity and specific character by fire, although a large part 
of the materials or component parts are left standing, it is a ‘total destruction 
within the meaning of the policy. Other courts take the position that there 
cannot be a total loss so long as the remnant of the structure standing is rea- 
sonably adapted for use as a basis upon which to restore the building to the 
condition in which it was before the fire; and that whether it is so adapted 
depends upon the question whether a reasonably prudent owner, uninsured, 
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desiring such a structure as the one in question was before the fire, would in 
proceeding to restore it to its original condition utilize such remnant as such 
basis. Under the latter view the remnant must have formed a substantial part 
of the building.” 14 R. C. L., p. 1302. 

If a building is destroyed, as a building, so that the walls although remaining 
are in such a condition that they will have to be torn down, there is a total 
loss. Williams v. Hartford Ins. Co., 54 Cal. 442, 35 Am. Rep. 77; Oshkosh Pack- 
ing & Provision Co. v. Mercantile Ins. Co. (C. C.) 31 F. 200; Penn Fire Ins. 
Co. v. Drackett, 63 Ohio St. 41, 57 N. E. 962, 81 Am. St. Rep. 608; Teter v. 
Franklin Fire Ins. Co., 74 W. Va. 344, 82 S. E. 40; German Ins. Co. v. Eddy, 
36 Neb. 461, 54 N. W. 856, 19 L. R. A. 707; Seyk v. Millers’ Nat. Ins. Co., 74 
Wis. 67, 41 N. W. 443, 3 L. R. A. 523; Roquette v. Farmers’ Ins. Co., 49 N. D. 
478, 191 N. W. 772; Lowry v. Fidelity Phoenix Fire Ins. Co., 219 Mo. App. 121, 
272 S. W. 79; Fire Association v. Strayhorn (Tex. Com. App.) 211 S. W. 447; 
Ins. Co. v. Heckman, 64 Kan. 338, 67 P. 879. 

[7] The court gave the jury the following instruction: “4. As to what a total 
loss is; it becomes necessary for the court to give you some information; and 
on that point you are instructed: If you find from a preponderance of the 
evidence in the case that the building was burned, and that it was so far destroyed 
that no substantial part or portion of it remains in place capable of being util- 
ized to advantage in restoring the building in the condition in which it was 
before the fire, then it is a total loss. On the other hand, there can be no 
total loss if the remnant of the structure standing is reasonably adapted for 
use as a basis upon which to restore the building to the condition in which 
it was before the fire, and whether or not the remnant of the building is adapted 
to use as a basis to restore the burned building to its condition before the 
fire depends on the question whether a reasonably prudent owner, uninsured, 
desiring such a structure as the building was before the injury in proceeding 
to restore the building to its original condition, would utilize the remnant.” 

This was a correct instruction as to what constitutes a total loss. The 
jury having found that there was a total loss, it becomes unnecessary to dis- 
cuss coinsurance and percentage clauses. Section 6147 of C. & M. Digest, reads 
as follows: “A fire insurance policy, in case of a total loss by fire of the 
property insured, shall be held and considered a liquidated demand against the 
company taking such risk, * * * or the full amount upon which the com- 
pany charges, collects or receives a premium; provided, the provisions of this 
article shall not apply to personal property.” Farmers’ Home Mutual Fire Ass’n 
v. McAlister, 171 Ark. 574, 285 S. W. 5. 

[8-10] Appellant insists that the court erred in permitting witness Counts 
to testify with reference to the condition of the building at the time of the 
trial, and to testify that the building would have to be torn down. This wit- 
ness testified that he saw it a few days after the fire and that he did not think 
the building had deteriorated any since the fire. He also testified that the 
walls would have to be torn down. This testimony was competent. Appel- 
lant introduced evidence as to the condition of the building and that the walls 
would not have to be torn down. The question was whether there was a total 
loss and each party had a right to introduce testimony tending to show whether 
the walls could or could not be utilized. If they could be utilized, there was 
not a total loss, if they could not be utilized and would have to be torn down, 
there was a total loss. The court did not err in permitting witness Cartwright to 
testify as to the cost of removing and cleaning the brick. Most courts hold 
that, where there is a total loss of the building but not of the materials, it is 
proper to show the value of the materials, because if the insurance company 
pays for a total loss it is entitled to the value of the materials that are not 
destroyed. It was therefore proper to show that the cost of removing and 
cleaning the brick would be as much as they would be worth. Appellant insists 
that witness Ballew should have been permitted to testify that the building 
was not a total loss. We do not agree with appellant in this contention. The 
question to be determined was whether it was a total loss. This was a question 
of fact for the jury and it depended in this case on whether the walls could 
be utilized. This witness was permitted to testify and did testify to the facts, 
and it was not proper for him to give his opinion as to whether it was a total 
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loss. The court properly instructed the jury and there was substantial evi- 
dence to sustain the verdict. The attorney's fee will be reduced to $300, and 
the judgment affirmed. 


LEWIS v. GLOBE & RUTGERS FIRE INS. CO. OF CITY OF NEW YORK. 
Supreme Court of Florida, Division B. June 30, 1930. 
129 Southern Reporter 327. 
INSURANCE. 


Goods displayed for retail sale in hotel room held within exception of fire 
policy excepting goods in “business premises of assured.” 
Syllabus by the Court. 

Where a policy of insurance was issued containing a provision, “This 
policy does not cover in any business premises of assured, or on exhibition, 
or on memorandum, or where assured carried specific or other insurance,” 
and the record shows that loss occurred while the goods were displayed 
for retail sale in a room in a hotel rented and used for a sales room by the 
assured, it will be held that the provision of the policy excluding li- 
ability “in any business premises of assured” applies, and the assured is 
not entitled to recover under the policy. 

(For other cases, see Insurance, Dec. Dig. § 419.) 


Error to Circuit Court, Hillsborough County; L. L. Parks, Judge. 

Action by Joseph Lewis against the Globe & Rutgers Fire Insurance Company 
of the City of New York. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

Caraballo, Graham & Cosio, of Tampa, for plaintiff in error. 

Knight, Thompson & Turner, of Tampa, for defendant in error. 

Burorp, J. 

This was a suit on what is known as a commercial travelers’ policy of insur- 
ance. The policy described Joseph Lewis, South 46 Hudson street, Boston, Mass., 
as the assured, and insured the merchandise consisting of “laces and embroideries 
and ladies wearing apparel in charge or control of assured traveling in behalf of 
the assured against any and all the risks and perils of fire, lightning, navigation 
and transportation (except as hereinafter provided) while in the custody of any 
railroad, express, transfer and/or transportation company, and/or of any steam- 
ship or steamboat, and against loss or damage by fire or lightning in any hotel, 
dwelling, and/or business build'ng, excenting theatres and opera houses.” The 
policy contained the following clause: “This policy does not cover in any business 
premises of assured or on exhibition or on memorandum or where assured car- 
ries specific or other insurance.” 

The assured had the goods which were destroyed or damaged by fire in a 
certain room in the Tampa Bay Hotel, which room the evidence shows conclusively 
was used by the assured as a retail sales room during the tourist season ending 
in April, 1927. The fire occurred on the 11th day of April, immediately after 
the close of the tourist season. es 

Tt appears to us that the evidence shows that the assured was an itinerant 
merchant and was not a traveling salesman in any sense. For some eight or nine 
years it had been his practice to go to the Tampa Bay Hotel with a stock of 
goods at about the opening of the tourist season and remain there selling at retail 
until the close of the season. It is true that the evidence shows that sometimes, 
and prohably to a large extent. he transacted his business hy showing a sample 
and taking an order for a duplicate of the sample to be shipped to the customer 
at the customer’s home address, but the evidence further shows that when he 
took these orders there was no particular place from which he would order the 
goods shipped. When asked the question, from whom he would order the goods, 
his renly was “From different firms in New York.” are 

The evidence further shows that the assured transacted business in like 
manner at different places in the United States, making it a practice to follow up 
the crowds or the tourist seasons as they occurred at different places. 2 

The second, third, and fourth pleas plead the provision of the policy that 
“This policy does not cover in any business premises of assured or on exhibition 
or on memorandum or where assured carries specific or other insurance.” 
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The defendant, by the overwhelming weight of evidence, sustained its second, 
third, and fourth pleas, in that it showed conclusively that the fire occurred in 
the business premises of the assured. The room in the Tampa Bay Hotel used 
and occupied by the assured as a retail sales room was just as much the “busi- 
ness premises of assured” as if he had rented a separate and distinct store build- 
ing suitable only for that purpose and used it for no other purpose. The policy 
sued on in this case did not purport to cover loss under such conditions. 

At the close of the testimony the court directed a verdict in favor of the 
defendant, and thereupon the judgment was entered. 

For the reasons stated above, the judgment should be affirmed, and it is so 
ordered. 

Affirmed. 

Whitfield, P. J., and Strum, J., concur. 

Terrell, C. J., and Ellis and Brown, JJ., concur in the opinion and judgment. 


McCOY v. ST. PAUL FIRE & MARINE INSURANCE CO. 
No. 20011. 
Court of Appeals of Georgia, Division No. 2. June 13, 1930. 
153 Southeastern Reporter 796. 
1. INSURANCE. 


Transfer of personalty held under conditional sale requiring transferee to pay 
remaining installments held change of interest of transferor as assured avoiding 
policy. 

Syllabus by the Court. 

Personal property held under conditional sale was delivered to an- 
other under agreement whereby latter was to pay remaining installments of 
purchase money due to original vendor and certain sum to vendee, and, in 
event of default, amounts paid were to be retained as rental, and no in- 
terest was to be acquired until payments were made. Policy provided that, 
in case of anv change in nature of insurable interest of assured in property 
by sale or otherwise, policy would be void. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Error from Superior Court, Baldwin County; Jas. B. Park, Judge. 

Action by H. M. McCoy against the St. Paul Fire & Marine Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. 

Affirmed. 

S‘bley & Sibley, of Milledgeville, for plaintiff in error. 

Underwood, Haas & Gambrell and R. Emerson Gardner, all of Atlanta, for 
defendant in error. 

Syllabus Opinion by the Court. 

Bri, J. 

[1] 1. Where the vendor of personal property held that under a conditional 
sale delivered the property to another person under an agreement whereby the 
lattr was to pay the remaining installments of the purchase money due to the orig- 
inal vendor and also a certain sum to such vendee, and, in the event of default, 
the amounts paid up to that time were to be retained as rental of the property, 
and no interest whatever was to vest in the person who thus assumed to make 
such payments until he had made them, there was such a change in the nature of 
the interest of the vendee as an assured as to void a policy of insurance upon the 
property providing that the entire policy would be void “in case of any change 
in the nature of the insurable interest of the assured in the pronerty described 
herein either by sale or otherwise.” Hartford Fire Ins. Co. v. Liddell, 130 Ga. 8, 
60S. E 104.14 L. R. A. ON. S.) 1648. 124 Am. St. Ren. 157; Deariso v. Lawrence, 
3 Ga. Anp. 580 (3), 582, 60 S. E. 330; Widincamp v. Phenix Ins. Co., 4 Ga. App. 
759, 62 S. E. 478; Mathewson v. Brigman Motors Co., 23 Ga. App. 304 (2), 98 
S. E. 98: Brooks v. Folds. 33 Ga. Ann. 409. 126 S. F. 554; Miller v. First National 
Bank, 35 Ga. App. 334, 122 S. E. 783: Standard Motors Finance Co. v. O’Neal, 
35 Ga. App. 727 (2), 134 S. E. 843; Colonial Hill Co. v. Greenoe, 35 Ga. App. 
698 (1), 124 S. E. 633; Motors Mortgage Corp. v. Purchase-Money Note Co., 38 
Ga. App. 222, 143 S. E. 459. 

2. The petition with the proffered amendment added would have failed to set 
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forth a cause of action, and therefore it was not error to disallow the amendment 
and to dismiss the petition. 

[2] 3. The plaintiff having prosecuted the case to a verdict and judgment in 
his favor, on a petition which was fatally defective as failing to set forth a cause 
of action, and this court upon a review of the case having reversed the judgment 
of the trial court overruling a general demurrer, upon the subsequent dismissal of 
the petition in accordance with the remittitur from this court, the court below 
properly taxed the costs of the entire proceeding against the plaintiff, notwithstand- 
ing this court had made no ruling with reference to the motion for a new trial, 
other than to hold that the erroneous overruling of the general demurrer rendered 


the further proceedings nugatory. St. Paul Fire & Marine Ins. Co. v. McCoy, 38 
Ga. App. 660, 145 S. E. 100. 


Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 





SVEA FIRE & LIFE INS. CO. v. FOXWELL et al. 

TRANSCONTINENTAL INS. CO. v. SAME. 

Court of Appeals of Kentucky. April 29, 1930. 
Rehearing Denied May 27, 1930. 
27 Southwestern (2d) Reporter 675. 
1. INSURANCE—ORAL CONTRACT—ESSENTIALS. 

To constitute oral contract of insurance, minds of parties must meet, and 
they must understand that it is purpose to make binding oral contract. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

2. INSURANCE. 

Mere negotiations looking to issuance of written policy do not constitute 
oral contract of insurance, unless so understood and essential elements are 
present. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. INSURANCE—ORAL CONTRACT—EVIDENCE—SUFFICIENCY. 

Evidence failing to show premium rate, duration of risk, or identity of 
parties held insufficient to establish oral contract of fire insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

4. INSURANCE—CONTRACT—MISTAKE—CORRECTION—EQUITY. ; 

Equity may correct mistakes in insurance policy same as in any other writ- 
ten contract. . 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

5. INSURANCE—ORAL AGREEMENTS—POLICY—MERGER. 

Generally, oral agreements prior to issuance of policy are merged in policy, 
unless there is material variance between executory agreement and policy as 
executed. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 

10. INSURANCE— INSURED— MORTGAGEE— POLICY—OPPORTUNITY 

TO READ—BINDING EFFECT. 

Insured and mortgagee having had opportunity to read fire policy in pos- 
session of mortgagee held bound by provisions found in policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

11. INSURANCE—MORTGAGE FORECLOSURE—FORFEITURE PROVI- 

SION—WAIVER. 

Notice to insurer’s agent of commencement of mortgage foreclosure pro- 
ceedings sufficient time before fire to give agent opportunity to protect in- 
surer held waiver of forfeiture provision. 

Policies contained provisions rendering them void if, without agree- 
ment of insurer indorsed thereon or added thereto, with knowledge of 
insured, foreclosure proceedings should be commenced against property 
covered by policies. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

13: ee ne ae NOWLEDG E—ESTOP- 

PEL. 

Insurer knowing of grounds of forfeiture must enforce forfeiture within 
reasonable time thereafter or be estopped to assert forfeiture after loss. 

(For other cases, see Insurance, Dec. Dig. § 390.) 
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14. INSURANCE—PROOFS .OF LOSS—CONDITION PRECEDENT—AC- 
TION. 
Furnishing proofs of loss under fire policy is condition precedent to right to 
institute action on policy. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


15. INSURANCE—PROOFS OF LOSS—AMENDED PROOFS—TIME. 

Amended proofs of loss under fire policy, presented because original proofs 
presented within time limited were insufficient, held to relate back to date origi- 
nal proofs were submitted, precluding rejection because filed too late. 


(For other cases, see Insurance, Dec. Dig. § 551.) 


Appeal from Circuit Court, Webster County. 

Separate suits by J. A. Foxwell against the Svea Fire & Life Insurance 
Company and another, and against the Transcontinental Insurance Company 
and another, consolidated and tried together. Judgment for defendant Wynn, 
and plaintiff and defendant insurance companies separately appeal. 


Affirmed. 

Squire R. Ogden and Gordon & Laurent, all of Louisville, and Blackwell & 
Lisman, of Dixson, for appellants. 

Rayburn & Withers, of Dixon, for appellees. 

Locan, J. 

These cases were consolidated and tried together below. The proof re- 
lates to both cases. Judgment in each case was rendered for the appellees, 
Foxwell and Wynn. Each policy of insurance was against loss to the amount 
of $1,500 on the dwelling house and $500 on the contents the dwelling. The 
house and contents were totally destroyed by fire on Avgust 1, 1927. Proofs 
of loss, probably defective, were submitted to the respective companies in Sep- 
tember. These proofs were returned by the companies because they were not a 
satifactory compliance with the terms of the policy, in that they did not state 
the value of the personal property, or at least the companies returned the 
proofs of loss because of the supposed defect mentioned. Later, amended 
proofs of loss were forwarded to the companies, and they were likewise re- 
jected, and further proofs of loss were submitted, but they were also rejected. 

It was claimed in the petitions that the value of the household goods at 
the time of the loss was above $2,000. There was a loss payable clause in 
each of the policies in favor of- the appellee, Wynn. There was a mortgage 
against the insured dwelling in favor of Wynn for $3,500. The loss payable 
clause in his favor affected only the insurance on the dwelling house. 

There was a provision in each of the policies that it should be void if with- 
out agreement of the company indorsed on it, or added to it, with the knowledge 
of the insured, foreclosure proceedings should be commenced against the prop- 
erty by the insurance contract. 


R. L. Price was the insurance agent, who, representing appellants, made 
the contracts. Foxwell on October 6, 1926, made oral application for insurance 
on his dwelling and household goods. John Price, the son of R. L. Price, 
for whom he worked, went to the property of Foxwell and inspected it. That 
Wynn had a mortgage on the property was fully understood. Hence the loss 
payable clause. The amount of premium on each policy was $39, which was 
not paid by Foxwell, but was paid by Wynn soon after the policies were issued 
upon his learning that the premiums had not been paid by Foxwell. Wynn 
not only paid the premium, but received the policies from the agent, R. L. 
Price. When the Wynn note became due, he instituted a suit to collect the note 
and foreclose the mortgage lien. A decree of sale was entered, and, pursuant, 
to that decree, the sale was advertised to be held August 1, 1927. The sale 
was to be at 1 o’clock on that day, but the house and contents were destroyed 
by fire about daylight on the morning of that day. 

The insurance companies did not pay the loss, and these suits were filed 
against the respective companies, and Wynn, the holder of the mortgage, was 
made a party defendant in each case. An answer was filed to each petition 
controverting the material allegations and pleading as an affirmative defense 
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the provisions of the policies for a forfeiture because of the commencement of 
foreclosure proceedings. 

By appropriate pleadings appellees sought to avoid that forfeiture provision 
on the ground that the companies had knowledge of the proceedings and took 
no steps to cancel the policy, and that they were therefore estopped to rely on 
that defense, or rather that they waived the forfeiture provision in each of 
the policies. The answers also seek a reformation of the policies and rely 
upon oral contracts of insurance between Foxwell and the appellants. 

Considering and analyzing the rather voluminous pleadings, we reach the 
conclusion that there are three major points involved on this appeal. The first 
is whether Foxwell proved an oral contract of insurance; the second is whether 
Foxwell and Wynn established, by the evidence, a right to have the policies 
reformed; and the third is whether Foxwell established a waiver by the com- 
panies of the forfeiture supposed to have been incurred by reason of the fore- 
closure proceedings instituted by Wynn against the insured property. A deter- 
mination of these ‘points will probably determine whether the judgment of the 
court below should be reversed, or affirmed. It is insisted that, if there were 
oral contracts, they were made by John Price, who was not an agent of both, 
or either, of the companies, and that he was therefore without authority to 
enter into a contract of insurance with Foxwell. R. L. Price was the agent, and 
he had no negotiations with Foxwell for this insurance. John Price inspected 
the premises and talked with Foxwell, and thereafter reported to his father, 
who issued the policies. We deem it unnecessary to determine whether John 
Price had authority to enter into insurance contracts with Foxwell. If the 
evidence is not sufficient to establish oral contracts of insurance if the deal- 
ings had been between R. L. Price and Foxwell, it follows that it is immaterial 
whether John Price was either with or without authority to enter into such 
contracts. It appears\ that it would be sound law to hold that Wynn was the 
agent of Foxwell when he paid the premium and accepted the policies, and, 
if this is true, the oral negotiations were merged in the written policies, and 
appellees could not rely on the oral contracts if the evidence should establish 
that they were made. 


In the case of Kitchen v. Yorkshire Insurance Co., 226 Ky. 376, 10 S.W.(2d) 
1074, 1075, this court said: 

“It has never been held by this court that an oral contract of insurance 
may be enforced, unless it contains all the essential elements necessary to 
constitute a valid contract. The general rule is that the person claiming under 
such a contract must prove an oral contract possessing all of the essentials of 
a written contract of insurance. The subject-matter must be agreed upon, and 
also the risk insured against, the rate of premium, the duration of the risk, the 


amount of insurance, and the identity of the parties. The minds of the parties 
must meet touching these matters.” 


[1-3] The quotation embodies a fair statement of the law. The minds of 
the parties must meet, and it is not going too far to say that the parties must 
understand that it is the purpose to make an oral contract of insurance which 
will be binding. Mere negotiations looking to the issuance of written policies 
do not constitute an oral contract of insurance, unless it is so understood by 
the parties, and all of the elements mentioned in the above quotation are present. 
When the evidence in these cases is measured by the rules above stated, it 
is readily discernible that at least three of the fire elements are missing. Here 
the subject-matter of the insurance was agreed upon as well as the risk insured 
against, but there is nothing to show that the rate of premium was discussed, 
or that the duration of the risk was agreed upon, or that the identity of the 
parties was understood. The amount of the insurance was known and agreed 
to by John Price and Foxwell. The companies that should write the insur- 
ance were not discussed, and there was nothing said to indicate that the in- 
surance would be carried in more than one company. It is immaterial, there- 
fore, whether the policies were delivered to Wynn, as the agent of Foxwell, 
or whether John Price had authority to enter into the contracts. The evidence 
is not sufficient to establish oral contracts of insurance. 

[4-6] It is insisted that it was understood between R. L. Price and Wynn 
at the time the policies were issued that Wynn was to be protected against 


Fire] Svea Fire & Life Ins. Co. v. Foxwell, et al 793 
Transcontinental Ins. Co. v. Same. 


every eventuality. There is no doubt that equity may correct mistakes in an 
insurance policy the same as in any other written contract. The general rule 
is that all oral agreements are merged in the policy, unless there is a material 
variance between the executory agreement and the policy as executed. If an 
oral agreement is made for one thing and the written contract provides for 
another, it may be there would be no merger, but this rule would not hold if 
the written contract was accepted and acquiesced in by both parties after its 
execution. 

[7-9] Where a reformation is sought, it must be based upon the allegation 
of mutual mistake, or a mistake on one side and fraud on the other. Denny 
v. Crabtree, 194 Ky. 185, 238 S. W. 398. There can be no reformation of a 
written instrument, unless the evidence establishes a right to a reformation 
beyond reasonable controversy. The evidence of the fraud, or mistake, must 
be clear and convincing. Johnson et al. v. Elkhorn Gas Coal Mining Co., 193 
Ky. 585, 236 S. W. 1041. 

[10] The pleadings in these cases hardly raise the question of mutual mis- 
take or fraud. It is contended in the brief for appellees that the provision in 
the policy providing for a forfeiture, 1f foreclosure proceedings should be 
commenced, should be deleted. It is urged that the policy should be reformed 
so as to substitute for the loss payable clause now in the policy a form of 
clause protecting Wynn as mortgagee which would not contain a provision for 
forfeiture, if foreclosure proceedings should be commenced. Foxwell did not 
see the policies after they were issued, and he makes no claim other than that 
his insurance was to be written in a good company. There is nothing to indi- 
cate that there was any agreement between him and John Price as to the pro- 
visions which should be contained in the policy, or policies, when issued. There 
was nothing to prevent the reading of the policies by Foxwell, although they 
were in the possession of Wynn, to whom he was indebted in the sum of $3,500. 


Wynn testified that he did not read the policies, although he had them in his 
possession. 


Under this state of facts both Wynn and Foxwell were bound by the pro- 
visions found in the policies. Lee v. Hartford Fire Insurance Co., 223 Ky. 533, 
4 §$.W.(2d) 372; Connecticut Fire Insurance Co. v. Roberts, 226 Ky. 534, 11 
S.W.(2d) 148. We fail to find evidence clear and convincing which shows, or 
tends to show, that the agent made any mistake when he issued the policies, 
or that he was guilty of any fraud. The evidence does not establish the right 


to reformation beyond reasonable controversy. It is true that Wynn testified 
that he was to be absolutely protected by the loss payable clause, but this is 
not sufficient to show either fraud, or mistake, on the part of the agent. He 
was absolutely protected in accordance with the provisions of the policy. In 
the case of Attna Insurance Co. v. Steele, 222 Ky. 57, 299 S. W. 1091, there was 
an effort to reform a mortgage clause in the policy. Reformation was denied. 
The facts in that case supporting a reformation were as strong, or stronger, 
than the facts in these cases, yet the court denied a reformation. 

In the case of Insurance Co. of North America vy. Cheathem, 221 Ky. 668, 
299 S. W. 545, this court construed and upheld a similar clause in a policy 
providing for a forfeiture if foreclosure proceedings should be commenced. ‘The 
force of that opinion is not combated by counsel for appellees. 


In addition, however, to the attempts to establish oral contracts of insur- 
ance which would authorize a recovery and an attempt to reform the policies, 
the appellees undertook to establish a waiver by the companies of the policy 
provision providing for a forfeiture, if foreclosure proceedings should be com- 
menced. The waiver is predicated upon proof that R. L. Price stated after the 
loss that the forfeiture provision with reference to foreclosure proceedings did 
not apply in Kentucky, that notice was given before the fire to R. L. Price that 
foreclosure proceedings had been instituted, and that notice was given to John 
Price before the fire that foreclosure proceedings had been commenced. 

[11, 12] If notice was given before the fire to R. L. Price that foreclosure 
proceedings had been instituted, and at a sufficient length of time before the 
fire to give him an opportunity to protect his companies by a cancellation of 
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the policies, under the authority of a number of opinions written by this court 
the forfeiture provision was waived, and, consequently, the companies are 
estopped from relying on it.. It is most earnestly insisted by counsel for ap- 
pellants that there is no testimony of probative value establishing that R. L. 
Price had notice of the foreclosure proceedings before the fire. This requires 
a consideration of the evidence. The deposition of Foxwell was taken as if 
under cross-examination, and Foxwell was asked whether he had given notice 
to R. L. Price or, any other agent of either of the insurance companies, that 
foreclosure proceedings had been commenced, and he answered that he had not 
given notice of any kind to anybody. Later he gave his deposition, in which 
he made no statement about the giving of notice of the foreclosure proceedings 
to R. L. Price. But at a later date in a deposition given by him he testified 
that some days before the fire he was in the office of R. L. Price, and that 
Price told him that Wynn had brought suit. 

Foxwell stated, in his first deposition, that he had given no notice, but the evi- 
dence given by him when he testified the last time hardly contradicts his evidence 
in the first deposition. He does not claim, in his last deposition, that he gave 
any notice to R. L. Price, but that Price told him that Wynn had brought suit. 
This is a positive statement showing that R. L. Price had notice of the fore- 
closure proceedings several days before the fire. Foxwell does not undertake to 
state how Price received the notice, but that is immaterial if he actually had 
notice that the proceedings had been instituted. R. L. Price was emphatic in 
his denial that he made any such statement to Foxwell, and he was positive 
that he had no notice of the foreclosure proceedings until after the fire. It is 
argued that the testimony of Foxwell should have no weight with the court, 
and that the question of fact should be decided against Foxwell, but we cannot 
agree that the evidence is as unimportant as counsel would make it appear. The 
matter reduces itself to the testimony of one witness to a positive fact, and that 
fact is that R. L. Price had knowledge of the foreclosure proceedings before the 
fire, because he said to the witness that Wynn had instituted such a proceedings 
while on the other hand another witness denies that he made any such state- 
ment, or that he had any knowledge of the proceedings before the fire. The 
trial court rendered a judgment in favor of appellees. The evidence was con- 
flicting. The mind is left in doubt, and, in such cases, this court will not inter- 
fere with the judgment of the court below. 

[13] The old case of Phoenix Insurance Co. y. Spiers and Thomas, 87 Ky. 
285, 8 S. W. 453, 10 Ky. Law Rep. 254, announced principles governing in cases 
such as these which have been recognized as sound at all times since. It was 
there stated that a waiver of provision for forfeiture may arise from the act or 
conduct of the insurer after the insurer has notice, or knowledge, of the breach 
of the condition upon which the forfeiture is predicated. If the insured does 
that which brings about a forfeiture, and this is known to the insurer, it be- 
comes the duty of the insurer to act within a reasonable time to enforce the 
forfeiture, or it will be estopped to insist upon it in the event a loss occurs under 
the policy. When an insurance company issues a policy covering certain prop- 
erty with provisions in the policy that it is subject to forfeiture if the insured 
shall breach certain provisions in the policy it would be unfair to allow the in- 
surance company to leave the insured under the belief that his property is in- 
sured until he has a loss, and then insist that the insurance contract had been 
previously forfeited, when the insurance company had knowledge of the breach 
of the conditions of the policy by the insured a sufficient length of time in ad- 
vance of the loss to have canceled the policy and returned the unearned portion 
of the premium. It is not so much a question of notice given by the insured as 
it is a question of knowledge on the part of the insurer. When the insurer has 
knowledge of the breach for a reasonable length of time before the loss, and 
does not insist on the forfeiture provisions in the policy, it is not allowed to in- 
sist on the forfeiture provisions in the policy after the loss.. That this principle 
has become a part of the established law in this jurisdiction is ascertainable by 
a reference to the numerous cases wherein the case of Phoenix Insurance Co. 
v. Spiers and Thomas, supra, has been cited. 


Foxwell testified that the authorized agent of the appellants told him that 
Wynn had instituted a foreclosure proceedings against the insured property ten 
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days or more before the loss. It would have been a simple matter for the agent 
to have canceled the policies immediately upon his learning of this breach of the 
conditions in the policies. He did not do this, but took the chance of there being 
no loss, and, when the loss occurred, it was too late for the companies to say 
that the policies had been forfeited because of the breach of the provision against 
the commencement of foreclosure proceedings. 

[14, 15] It is urged that furnishing of proofs of loss was a condition precedent 
to the right to maintain these actions, and that there was a failure to furnish 
proofs of loss as required by the policy. It is true that the failure to furnish 
proofs of loss is a condition precedent to the right to institute an action on 
policy contracts such as these. Fidelity Phoenix Fire Insurance Co. v. Vincent, 
224 Ky. 769, 7 S.W.(2d) 203. But the facts in these cases were not such as to 
preclude the institution of these actions. Proofs of loss were made out and sub- 
mitted to the companies, but they were rejected because they were not regarded 
as sufficient. Amended proofs of loss were submitted and resubmitted, but, when 
the last amended proofs were sent in, the companies refused to accept them be- 
cause the time in which proofs of loss should be submitted under the terms of 
the policies had expired. The amended proofs, under the circumstances, related 
back to the date that the original proofs were submitted, and, when the last 
amended proofs were sent in conformity with the request of the companies, they 
were without authority to reject the proofs on the ground that they came too 
late. 


Judgment affirmed. 


SPRINGFIELD FIRE & MARINE INS. CO. v. BLEVENS et al. 


Court of Appeals of Kentucky. March 28, 1930. 
As Modified on Denial of Rehearing May 30, 1930. 
27 Southwestern Reporter (2d) 699. 


1. INSURANCE—INSURED’S FAILURE TO VOLUNTEER INFORMATION 
THAT MORTGAGEE HAD INSTITUTED FORECLOSURE SUIT HELD 


NOT TO RENDER FIRE POLICY VOID AS CONSTITUTING CON- 
CEALMENT. 


Insured’s failure to inform agents that suit had been brought to foreclose 
mortgage on premises on which insured procured fire policy held not to render 
policy void as constituting concealment, where value of land without house was 
about twice the amount of the mortgage debt, and agents knew that former policy 
taken with another company was assigned to secure mortgage, and where no ques- 
tions were asked insured about the suit. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


2, INSURANCE—FALSE PROOFS WILL NOT PREVENT RECOVERY ON 
POLICY, UNLESS STATEMENTS ARE WILLFULLY FALSE. 
It is only where false statements are made in proofs of loss that recovery 
on policy will be denied on account of falsity of the proofs. 
(For other cases, see Insurance, Dec. Dig. § 552.) 


3. INSURANCE—INACCURATE STATEMENT IN PROOFS THAT DEBT 
DUE MORTGAGEE WAS PAID, WHEREAS PROPERTY HAD BEEN 
BID IN AT FORECLOSURE SALE BY THIRD PARTY, HELD NOT 
TO PREVENT RECOVERY ON FIRE POLICY. 

Insured’s statement, in proof of loss under fire policy, that debt due mortgagee 
was paid, held not to prevent recovery on policy, though statement was inaccurate 
because of fact that land had been bid in at foreclosure sale by a third party, who 
assigned his bid to insured, and to whom insured owed the amount of the bid, 
especially where statement did not mislead anybody or prejudice company. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


4. INSURANCE—ACTION TO FORECLOSE MORTGAGE IS WITHIN FIRE 


POLICY MADE VOID IN EVENT O COMMENCEMENT OF “FORE- 
CLOSURE PROCEEDING” (Civ. Code Prac. §§ 375, 376). 


An action in equity to foreclose a mortgage under Civ. Code Prac. §§ 375, 
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376, is a foreclosure proceeding within provision of fire policy making it void if 
with knowledge of insured foreclosure proceeding was commenced. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


[Ed. Note.—For other definitions of “Foreclosure,” see Words and Phrases.] 
5. INSURANCE—MORTGAGE FORECLOSURE ACTION COMMENCED 

BEFORE FIRE POLICY WAS ISSUED HELD NOT WITHIN PRO- 

VISION RENDERING POLICY VOID IF “FORECLOSURE PROCEED- 

INGS BE COMMENCED,” SINCE PROVISION AGAINST FORECLO- 

SURE APPILIED TO FUTURE ONLY. 

Where suit to foreclose mortgage on property was commenced with knowledge 
of insured before insured took out fire insurance, policy was not rendered void 
by provision for its avoidance if with knowledge of the insured “foreclosure pro- 
ceedings be commenced,” since the provision applied only to proceedings to be 
brought in the future. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


6. INSURANCE—NOTICE OF SALE OF INSURED PROPERTY UNDER 
COURT ORDER HELD NOT WITHIN PROVISION AVOIDING FIRE 
POLICY IF NOTICE BE GIVEN OF SALE “BY VIRTUE OF ANY 
MORTGAGE OR TRUST DEED” (Civ. Code Prac. §§ 375, 376). 

Notice of sale of insured property in mortgage foreclosure suit under Civ. 
Code Prac. §§ 375, 376, held not to render policy void under provision voiding the 
fire policy if with the knowledge of the insured notice be “given of sale of any 
property covered by this policy by virtue of any mortgage or trust deed,” since 
sale of property under order of court is by virtue of court’s judgment and not by 
virtue of any mortgage or trust deed. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Appeal from Circuit Court, Johnson County. 

Action by Elisha Blevens and others against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Dysard & Miller, of Ashland, and Wheeler & Wheeler, of Paintsville, for 
appellant. 

Fred Howes, of Paintsville, for appellees. 

Hosson, C. Appellees owned a house and lot in Paintsville. The house was 
insured by appellant in the sum of $1,000 against loss by fire, in a policy issued 
July 12, 1927. The house burned. This suit was brought to recover on the policy. 

The policy, among other things, provided that it should be void “if with the 
knowledge of the insured foreclosure proceedings be commenced or notice given 
of sale of any property covered by this policy by virtue of any mortgage or 
trust deed.” The policy also provided as follows: “The entire policy shall be 
void if the assured has concealed or misrepresented in writing or otherwise, 
any material fact or circumstance concerning this insurance or the subject 
thereof, or if the interest of the insured in the property be not truly stated 
herein, or in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether before or after 
a loss.” 

The defendant by its answer set up these provisions of the policy and 
alleged certain facts as showing that thereunder the policy was void. The 
allegations of the answer were denied. The proof on the trial showed these 
facts: 

The property was conveyed to appellees by Jay Daniel on July 24, 1925. At 
that time Daniel held a policy insuring the house, which he assigned to ap- 
pellees. On the same day appellees bougnt the property they gave a mortgage 
on it to Talla Roberts to secure a debt of $400, and they had the agent of the 
insurance company, H. B. Rice & Co., to enter a provision on the policy that 
the loss, if any, was payable to the mortgagee Mrs. Talla Roberts. This policy 
was issued by the Niagara Fire Insurance Company by the same agents who 
represented the Springfield Fire Insurance Company; the former policies ran 
out; they later issued to appellees the policy sued on. Nothing was said at the 
time about there being a mortgage on the property. No questions were asked 
about it, and Blevens seems to have assumed that they knew all about the mort- 
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gage, as the loss had been payable to the mortgagee in the former policy by 
these agents. On September 3, 1926, Mrs. Roberts brought suit to enforce her 
mortgage. Judgment was entered in her favor on December 9, 1927. The sale 
was made February 6, 1928. C. W. Wheeler bid in the property for appellees and 
their agent. He afterwards assigned his bid to them and they gave him a 
mortgage on other land to secure him in the sale bond which he had executed. 
After this sale Blevens went to Rice & Co., and they, for a consideration then 
paid, indorsed on the policy a vacancy permit, as he was moving out of the 
house on May 2, 1928, and on May 10, 1928, the house burned. In his proof of 
loss Blevens stated that the debt of Mrs. Roberts was paid, when in fact after 
this he put on record the mortgage to Wheeler to secure him on his sale bond. 
The sale of the property was advertised in the county paper which circulated in 
the community where the agents did business; they took the paper and Paul 
C. Hager, who had been their office man, thinks he was present at the sale. 
Blevens at no time told Rice & Company anything about the sale or the property 
being advertised for sale, but seems to have acted upon the idea that they 
knew all about it. The fact is that the land upon which Mrs. Roberts had a 
lien, without the house, was worth about twice as much as her debt. 

The defendant asked the court to instruct the jury peremptorily to find for 
it, and this being refused asked the court to instruct the jury to find for the 
defendant,: if when Blevens made his proof of loss he had not then paid or 
satisfied Wheeler for the money he had paid on the sale bonds. It also asked the 
court to instruct the jury that if Blevens, when he applied for the insurance 
policy, knew that he had been sued by Mrs. Roberts and concealed that fact 
from the defendant’s agent, they should find for the defendant; that they should 
also find for the defendants if they believed from the evidence that the property 
was advertised for sale under the Roberts mortgage prior to February 6, 1928. 
The court refused these instructions. By instruction 1 the court in substance told 
the jury that they should find for the plaintiff if the house had been destroyed 
by fire, unless they found as in instruction No. 2. By that instruction he told 
the jury that at the time the policy was issued there was pending in court a 
foreclosure proceeding to foreclose the mortgage, and that they should find for 
the defendant, unless they believed from the evidence that the defndant, by its 
agnts, had notice, or by the exercise of ordinary care and diligence could have 
known, of the pendency of the foreclosure proceedings at the time of the issual of 
the policy. By instruction No. 3 he told the jury that the execution of the mort- 
gage did not divest the plaintiffs of the legal title to the property, and that they 
had a year to redeem the property after February 6, 1928, and if they did so re- 
deem it they thereby became reinvested with the title as if no foreclosure pro- 
ceedings had been instituted. By instruction No. 4 he told the jury that, if they 
believed from the evdience that the reasonable market value of the land, exclud- 
ing the improvements, was sufficient to cover the mortgage debt and all interest 
and costs and to protect the mortgagee against any loss or damage, then in 
that event they should find for the plaintiff as set out in No. 1. 

In the brief for appellant counsel sums up its case in these words: “When 
the evidence was all in the defendant had but three defenses: (1) Notice of 
sale; (2) false proof of loss; and (3) concealment.” These three defenses will 
be taken up in the reverse order stated: 

[1] 1. Concealment. It is charged in the pleading that Blevens concealed from 
the defendant, at the time the policy was issued, that Mrs. Roberts had brought 
suit to enforce her mortgage or that the action was then in existence and being 
prosecuted, and because of this concealment the policy was void. No questions 
were asked Blevens about the suit. The only complaint is that he did not tell 
the agent about it of his own accord. But when no questions were asked him 
the defendant cannot complain that he did not volunteer information which was 
was not asked. The omission to volunteer information was not a concealment 
within the meaning of the policy. 


(2, 3] 2. False Proofs of Loss. Blevens stated in his proofs of loss that the 
Roberts’ debt was paid. While his statement was not technically accurate, he 
was not guilty of willful false swearing in so stating. The substance of the 
arrangement was that he owed Wheeler this money, as Wheeler had paid Mrs. 
Roberts. It is only where willfully false statements are made in the proofs that 
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a recovery on the policy is denied. This statement of Blevens misled nobody, 
and did not prejudice the company in any respect, or in fact mislead it in any 
way to its prejudice. This is the only statement in the proofs of loss that is 
alleged to be false. 

(4, 5] 3. Notice of Sale. It was conceded in the pleadings that the property 
had been advertised for sale, that the sale was made on February 6, and that 
this was well known to the plaintiffs. By the terms of the policy it would be 
void if with the knowledge of the insured “foreclosure proceedings be commenced 
or notice given of sale of any property covered by this policy by virtue of any 
mortgage or trust deed.” At common law a mortgage or trust deed could be 
foreclosed by a sale of the property on notice given as provided therein. The 
common law on the subject is still in force in many of the states, but such fore- 
closure is forbidden by statute in this state and such liens may be enforced here 
only by an action in equity. Civil Code Prac. §§ 375, 376. Such an action is a 
foreclosure proceeding within the provision of the policy. Insurance Co. v. Chea- 
tham, 221 Ky. 668, 299 S. W. 545. But as the action here had been brought 
before the policy was issued and the provision only applies to the future, it has 
no application’ to this action. Orient Insurance Co. vy. Burrus, 63 S. W. 453, 
23 Ky. Law Rep. 656. 

[6] Upon careful consideration by the whole court, it is concluded that the 
remainder of the provisions as to “notice given of sale,” etc., is equally inapplic- 
able. In some states liens are foreclosed as at common law. In others the 
sale of the property can only be made under the judgment of the court. The 
natural meaning of the words used is that they were intended to apply ae: 
tively to either proceeding. The last clause does not stop with the words ‘ 
notice given of sale of any property covered by the policy” but these ssi 
are added “by virtue of any mortgage or trust deed.” The sale of property on 
notice given by virtue of any mortgage or trust deed is only had where the 
common-law proceeding is followed and this is begun by giving the notice. 
When property is sold under an order of court, the sale is by virtue of the 
judgment of the court, not “by virtue of any mortgage or trust deed.” The 
clear purpose of the clause was to include only foreclosure proceedings by 
action in equity or as at common law on notice given. The language cannot be 
extended beyond the fair meaning of the words used. 

[7] Instruction 2 was erroneous in using the words “or by the exercise of 
ordinary care and diligence could have known,” as no estoppel upon the insur- 
ance company was created by its failure to exercise care to learn the facts. But 
this instruction was not prejudicial to the defendant, for, as shown above, this 
matter should not have been submitted to the jury at all, as it was an existing 
fact when the policy was issued. 

[8] Instruction 4 should not have been given, but it was not prejudicial to the 
defendant under the proof in the case, for under the undisputed facts, for the 
reasons above given, the court should have told the jury to find for the plaintiff. 

Judgment affirmed. Whole court sitting. 








INSURANCE CO. OF NORTH AMERICA v. SUMNER. 
Court of Appeals of Kentucky. 
May 13, 1930. 
28 Southwestern Reporter (2d) 14. 
1. INSURANCE. 

Insured’s representation that property was purchased for $2,500 did not avoid 
fire policy as fraudulent because property had subsequently been sold at execution 
for much smaller amount, where agent was appraised of facts. 

The property on which there was a substantial dwelling house had been 
purchased originally by plaintiff’s husband for $2,500. An execution was 
levied against the husband upon the property, and at the subsequent sale 
the wife bought it in at $165.75, which was thte amount of the debt, interest, 
and costs. The sheriff caused the property to be appraised and the value 
was fixed at $1,200. The agent knew the value of the property and there 
was no intention on the part of the insured to deceive. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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2. INSURANCE. ; 7 
Knowledge of agent of facts concerning property designated in application 
for fire policy must be imputed to insurer. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 
3. INSURANCE. iz 
Under policy requiring proof of loss within specified time under penalty of 
forfeiture, liability is defeated if condition is not performed or waived. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 
4, INSURANCE. | ; ; : 
Provision requiring proof of loss within specified time on condition of for- 
feiture is condition subsequent. 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 
5. INSURANCE. 


Proof of loss must be made within reasonable time after notice, where policy 
provision has been waived. 


(For other cases, see Insurance, Dec. Dig. § 555.) 
6. INSURANCE. . 
Insurer held estopped from asserting forfeiture for insured’s delay in furnish- 


ing proof of loss, where agent informed insured no action need be taken till 
adjuster’s arrival. 


The adjuster was authorized to proceed to the insured’s home to 
adjust the loss and stopped to investigate title, and on making the investi- 
gation wrote the insured a letter indicating a purpose to escape liability 
under the policy. The insured took this letter to the agent, who told her 
that he had received a similar letter and that she need not do anything 
until the adjuster came to adjust the loss. However, the adjuster did not 
appear, and insured continued to rely on the agent, but finally employed 
an attorney who submitted proof of loss about two weeks after the sixty 
day period expired. 

(For other cases, see Insurance, Dec. Dig. § 561.) 
7. INSURANCE. 

Insured’s submission of proof of loss within several days after notice proof 
would be required was sufficient, where insurer waived policy provision. 


(For other cases, see Insurance, Dec. Dig. § 555.) 
Appeal from Circuit Court, Muhlenberg County. 


Action by A. B. Sumner against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

F. M. Drake, of Louisville, and Hubert Meredith, of Greenville, for appellant. 

FE. A. Taylor and Belcher & Belcher, all of Greenville, for appellee. 

Wis, J. 

A. B. Sumner sued the Insurance Company of North America upon a fire 
insurance policy. Defense was interposed upon the ground that the contract 
contained a provision to the effect that in case of loss the assured within sixty days 
from the date of the loss should render to the company a particular account 
of such loss signed and sworn to by the assured, stating certain facts respecting 
the property and the circumstances of the loss. It was alleged that the defendant 
had failed to comply with the provision within sixty days, and such failure was 
relied upon as a bar to the action. It was further pleaded that the contract con- 
tained a provision to the effect that it should be void in case of any misre- 
presentation or fraud in the application for the policy. It was alleged that the 
plaintiff in her written application for the policy had stated that the purchase 
price was $2,500, whereas in fact it was less than $200. It was also stated in 
the application that the property would sell for $3,000, whereas in fact it had 
been sold a month before for less than $200 and had been appraised at only 
$1,200, which appraisal expressed the full market value of the property. It was 
alleged that the answers in the application were untrue, and were made by the 
plaintiff with knowledge of their falsity. It was further alleged that the defendant 
relied upon the statements and was thereby misled into making the contract 
by misrepresentations material to the risk; and that insurance companies engaged 
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in the same character of business as defendant, acting reasonably and naturally 
under similar circumstances in accordance with their usual practice and custom 
in accepting and rejecting risks, would not have made the contract or issued 
the policy. The plaintiff by reply denied the defenses asserted and relied in 
avoidance upon waiver and estoppel. The evidence for plaintiff tended to show 
that the agent of the insurance company lived at the county seat and was the 
sole agent of the company in that county; that he was familiar with the insured 
property, had taken the application for the insurance, signed and delivered the 
policy; and that all of the transactions in regard to the insurance were with him. 
Plaintiff acted entirely upon the advice and instruction of the agent. The agent 
testified that he knew the value of the insured property, that it had been sold 
under an execution against plaintiff's husband and the circumstances thereof, that 
he was notified of the loss and advised the insurance company, that it sent an 
adjuster who did not go to the property or to see the insured, and that he directed 
plaintiff that she need not take any action until the adjuster came. In other 
words, the uncontradicted testimony showed that the company was not misled 
or deceived in any way, but that the agent representing it was fully advised 
of all the facts. There was no proof that under the same or similar circumstances 
any company engaged in like business would not have taken the risk. The circuit 
court rendered a judgment for the plaintiff, and the insurance company appeals. 
It insists that it was entitled to a peremptory instruction because of (1) misrepre- 
sentation in the application for insurance of the purchase price of the property, 
— failure of the assured to render proof of loss within sixty days after 
the fire. 

[1, 2] 1. The application form contained a question as to the time applicant 
acquired the property, which was answered, “1926.” The next question called 
for the purchase price, in answer to which $2,500 was inserted. It appeared that 
the property had been purchased originally by the husband of plaintiff for $2,500. 
An execution against the husband had been levied upon the property, and at the 
subsequent sale the property was sold to Mrs. Sumner for $165.75, which was the 
amount of the debt, interest, and costs for which the execution was levied. The 
sheriff had caused the property to be appraised and the value was fixed at $1,200. 
It does not appear whether this valuation included or excluded the homestead right 
of the husband in the property. In any event, the insurance agent was fully advised 
of the facts and there was no fraud or misrepresentation involved in the matter. 
It was apparent from its description in the application of a substantial dwelling 
that the property was worth more than $165.75. The agent knew the value of 
the property. If he had inserted in the application the amount paid at the execu- 
tion sale, it would have called for an explanation of the facts. The agent knew 
the facts, and his knowledge must be imputed to the company. It could not rely 
upon the form in which the answers were put when all of the facts were in the 
possession of its agent. It was not unnatural or unreasonable for the agent and 
the applicant to assume that the information desired was the cost of the property 
when acquired by the husband, and not the amount of an execution which the wife 
had paid for him. There was no desire or effort to deceive, and the transaction 
was not calculated to result in any deception. Appellant cites the case of Standard 
Auto Insurance Association v. West, 203 Ky. 335, 262 S. W. 296, where insurance 
had been obtained upon an automobile costing $950 upon a representation that it 
had cost $1,150. It was not shown in that case, as here, that the agent was fully 
advised of the facts, or that the property insured actually had cost the higher 
amount stated. It is clear that what occurred in this case did not affect the risk, 
and that the insurance contract was made with full knowledge of thee facts. The 
defendant failed to prove that it relied upon the representations when it issued the 
policy, or that it was ignorant of the facts now advanced to defeat liability. The 
facts were at all times within its possession and afforded no ground for contesting 
the validity of the contract. Continental Casualty Co. v. Linn, 226 Ky. 328, 
10 S: Bf (2d) 1079; Niagara Fire Ins. Co. v. Johnson, 231 Ky. 426, 21 S. W. 
(2d) 794. , 

[3-5] 2. It is insisted, however, that failure to render a proof of loss within 
sixty days violated a condition of the contract and avoided all liability under it. 
The policy contained a condition to that effect. Some insurance contracts contain 
provisions to the effect that no action may be maintained thereon until proof of 
loss is furnished. Such a provision is but a condition precedent to an action on 
the contract, and, if not observed, operates merely to abate any action prematurely 
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filed. Fidelity Phoenix Insurance Co. v. Vincent, 224 Ky. 769, 7 S. W. (2d) 203. 
But if a policy provides that proof of loss must be furnished within a specified 
time on condition of forfeiture of all rights under the policy, the liability is defeated 
if the condition is not performed by the insured or waived by the company, or 
its authorized agent. It is a condition subsequent, however, which must be pleaded 
by the company. Home Insurance Co. v. Johnson, 226 Ky. 594, 11 S. W. (2d) 
415. Such a forfeiture provision was involved in Standiford v. American Insur- 
ance Co., 208 Ky. 731, 271 S. W. 1042, to which class of cases the present policy 
belongs. Cf. Staples v. Continental Insurance Co., 223 Ky. 842, 5 S. W. (2d) 268, 
It is pointed out in the opinion in the Standiford Case that the condition in the 
policy may be waived, and that the conduct of the agent may estop the insurance 
company from relying upon it. But even in such event the proof of loss must be 
made within a reasonable time after notice that the company insists upon it. 

{6, 7] Here the loss occurred on March 30, 1927, and the agent was notified 
immediately. He informed the company, and on April 18, 1927, the King-Smith 
Adjustment Company wrote plaintiff that her claim had been referred to them 
and added: “Our adjuster, Mr. J. D. Hearn, was in Greenville April 12th, making 
an investigation as to your title. The object of this letter is to advise you in 
writing that no one except an officer of the Company has any right to waive any 
of the terms and conditions of your policy contract. Nothing that has been done 
or said by the Agent of the Company or this adjuster is in any way to be con- 
strued as a waiver of any of the Company’s rights. If you think you have a 
claim to present, your policy contract will be the best criterion to go by.” 7 

When that letter was received, Mrs. Sumner again went to the agent, who 
told her that he had received a similar letter and that she need not do anything 
until the adjuster came to adjust the loss. She was subsequently notified to meet 
the adjuster at the office of the agent on April 30th, but the adjuster did not come. 
She continued to rely upon the agent until June, when she determined that it was 
necessary to bring suit and employed a lawyer for that purpose. Proof of loss 
was then submitted, and on June 11th the adjuster wrote Mrs. Sumner as follows: 

“We are in receipt of a letter today from I. P. Sumner of Greenville, Ken- 
tucky, with reference to your claim for alleged loss under the above policy. 


“As we wrote you on April 18th, no one except an officer of the company 
has any right to waive any of the terms or conditions of your policy contract, and 
if you are of the opinion you have a claim to present, your policy contract is very 
clear as to your rights and the company has not so far, nor do they expect to 
waive any of their rights under your policy contract, nor do they admit or deny 
any liability on account of your claim for alleged loss.” 


Later on June 14th, the adjuster wrote a long letter to the attorney who had 
prepared the proof of loss. It was not a straightforward or candid letter, but 
an evasive and equivocal one designed to avoid taking a definite stand upon any- 
thing. For instance, it intimated an uncertainty of understanding whether the 
proof of loss was so intended, or designed merely as an original notice of the 
fire. Assuming it to be first the one and then the other, it denied its timeliness or 
sufficiency for either purpose. It recited the caution of the adjuster in putting 
the plaintiff on notice back in April that the policy was her best criterion to 
follow. It finally rejected the document as a notice or proof of loss. The suffici- 
ency of the proof of loss is not before us, since the defense is based alone upon 
the fact that it was not filed within sixty days after the fire. Home Insurance 
Co. v. Johnson, 226 Ky. 594, 11 S. W. (2d) 415. 

It will be observed that the adjuster, although authorized to proceed to the 
home of Mrs. Sumner to adjust the loss, stopped at Greenville to investigate her 
title. He learned, obviously, of the execution sale with which the agent was 
familiar and decided that he would go no further. His letter manifests a strategic 
purpose to escape liability under the policy. When investigating the title he 
probably learned that the agent was fully advised of the facts, and that the insured 
was depending upon him for guidance respecting the insurance. In any event, he 
deemed it necessary to write the assured that “nothing done or said by the agent 
of the company” could be taken as a waiver of its rights. But the insured knew 
nothing of the adjuster’s authority or of the subtle significance concealed in his 
letter. The letter conveyed no definite direction to the insured, and brought to 
her no assistance in her difficulty. Naturally the inexperienced woman returned 
to the insurance agent, whom she knew, and whose name was signed to the policy, 
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for further assurance. He told her to disregard the letter and await the arrival 
of the adjuster. The letter was not so framed as to inform the assured of any 
action that was desired. The reference to the investigation of her title rather indi- 
cates that the adjuster was searching for defenses to be interposed rather than 
to ascertain the extent of the plaintiff’s loss, or to make an adjustment of the 
company’s liability. It is clear that the conduct of the agent in this case estopped 
the defendant from relying upon the failure to furnish the proof of loss within 
sixty days after the fire. Since a proof of loss was furnished within a few days 
after Mrs. Sumner was advised that it would be required, the conditions of the 
contract were satisfied. In the case of Continental Insurance Co. v. Turner, 222 
Ky. 608, 1 S. W. (2d) 1063, under similar facts, it was held that the acts of the 
agents estopped the company from relying upon the failure to furnish proof of 
loss within sixty days. Cf. Continental Casualty Co. v. Linn, 226 Ky. 328, 10 
S. W. (2d) 1079. In the opinions mentioned, numerous authorities are adduced 
to sustain the propositions upon which the present conclusion is predicated. 

The evidence adduced was uncontradicted and established liability for the 
loss. The agent acted within the apparent scope of his authority, and the insured 
had no knowledge of any limitations thereon. The company failed to sustain its 
defenses, and the circuit court ruled rightly in rendering judgment for the assured. 

The judgment is affirmed. 


FIREMEN’S INS. CO. OF NEWARK, N. J., v. YARBROUGH. 
Court of Appeals of Kentucky. May 27, 1930. 
28 Southwestern Reporter (2d) 771. 
2. INSURANCE. 

Acts and knowledge of insurer’s local agent concerning property insured 
against fire at time policy was executed held imputable to insurer. 

Local agent of fire insurer was not agent of limited powers, but had 
authority to countersign and issue policies and collect premiums thereon. 
(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. 

Language of fire policy being chosen by insurer should be construed, if 
practicable, so as to cover subject-matter intended. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Household goods and personal effects situated in servant’s house on lot 
described held covered by fire policy, 10 per cent. limitation on outbuildings 
being inapplicable. 

Fire insurance policy covering household goods and personal effects 
described property as situated in one-story shingle roof frame building 
at 106 East Hanson avenue. On described lot were two small dwelling 
houses; one in front being used as residence of owner, and the other 
as a servant's house. At time policy was issued, household goods were 
stored in servant’s house with knowledge of insurer’s general agent. 
Intention of parties was to insure furniture so stored. Policy did not 
cover loss, if any, resulting by destruction of frame dwelling, and con- 
tained provision limiting damage to goods in outbuildings to 10 per 
cent. of amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 163[4].) 


Appeal from Circuit Court, Hopkins County. 

Suit by George Yarbrough against the Firemen’s Insurance Company of New- 
ark, N. J. Judgment for plaintiff, and defendant appeals. 

Affirmed. J 

Gordon & Laurent and Squire R. Ogden, all of Louisville, and C. J. Waddill, 
of Madisonville, for appellant. 

Charles G. Franklin, of Madisonville, for appellee. 

Cuay, J. 

On January 11, 1929, the Firemen’s Insurance Company of Newark, N. J, 
through its local agent, E. F. Ivy, who was authorized to countersign and issue 
policies, and to collect the premiums thereon, issued and delivered to George Yar- 
brough a policy of insurance containing the following provisions: 
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“Firemen’s Insurance Company of Newark, New Jersey, in Consideration of 
the Stipulations herein named, and of Eight and 38/100 Dollars Premium, Does 
Insure George Yarbrough for the term of One year from the 14th day of January, 
1929, at noon (standard time) to the 14th day of January, 1930, at noon (standard 
time) Against all direct loss or damage by Fire and Lightning, except as herein- 
after provided, to an amount not exceeding Twelve Hundred Dollars, to the fol- 
lowing described property while located and contained as described herein, and 
not elsewhere, to wit: All situated 106 E. Hanson Avenue, Tariff No. 604, in 
the town of Earlington, State of Kentucky. 

“ * 1 $ Nil On the one story shingle roof frame building including founda- 
tions, plumbing, electric wiring and stationary heating, lighting and ventilating 
apparatus and fixtures therein; awnings, door and window screens, and storm 
doors and windows; also all permanent fixtures belonging to and constituting a 
part of said building: occupied, and to be occupied only for dwelling purposes. 
If the building hereby insured is occupied by tenants, this insurance shall also 
cover under this item, if the property of owner of building and not otherwise 
insured, floor coverings, mirrors, stoves, refrigerators, cleaning apparatus, hose 
and other fire extinguishing appliances, fuel, janitor’s tools and implements, all 
constituting a part of the equipment and service of the building and only while 
contained in, or attached to, the above described building. This insurance shall 
also cover under this item, if the property of owner of building, awnings, door 
and window screens, and storm doors and windows belonging to above described 
building, while stored in outbuildings on the above described premises. 

“ * 2 $1200.00. On household and personal effects of every description (printed 
books, musical instruments, pictures, paintings, engravings, including their frames, 
and statuary and sculpture to be valued at not exceeding cost) belonging to 
insured and all members of the insured’s family usual or incidental to the occu- 
pancy of the premises by the insured as a dwelling, excluding bills of exchange, 
accounts, bills, currency, deeds, evidences of debt, money, notes or securities; 
all while contained in the above described building, and if not otherwise specifi- 
cally insured, while stored in outbuildings on the above described premises, but 
the liability of this company for loss or damage to household and personal effects 
in outbuildings shall not exceed ten (10%) per cent. of the amount of insurance 
under this item.” 


The property at 106 East Hanson avenue was owned by the father-in-law 
of the insured.. On the lot were two small dwelling houses. The. one in front was 
the residence of the owner; the other a servant’s house. At the time the policy 
was issued the household goods of the insured were stored in the servant’s house. 
While the policy was in force they were destroyed. Following the company’s 
denial of all liability, this action was brought to recover on the policy. The law 
and facts were submitted to the court, and judgment was rendered in favor of 
the insured for $918.50. The company appeals. 


The insured testified that at the time he procured the policy, and prior thereto, 
the goods were stored in the servant’s house at 106 East Hanson street, and that 
he mentioned this fact to Mr. Ivy, the local agent, and requested him to go and 
see the furniture. Ivy refused to do so and said he would write up the policy like 
the old policy was. The size of the building in which the furniture was stored was 
about 12 by 14 feet. Attached to it was a coal shed. The building was not a part 
of the main entrance. There was a new roof on the main residence, and he did 
not know what material it was. The roof on the outbuildings was rubberroid. 
On the other hand, Ivy denied that the insured told him that the property was 
stored in the outhouse on his father-in-law’s premises. He admitted, however, 
that the insured told him that he was storing the property at his father-in-law’s. 
He had seen the servant’s house several times and had written a policy on it with 
another company. He was familiar with the Key residence. There were three 
rooms in it. It was occupied by Mr. Key and his wife and some grandchildren. 
He further admitted that the insured asked him to go up and see where his goods 
were stored, but he did not go. He also stated that he did not know the goods 
were stored in the servant’s house until after the fire. 


In its findings of fact the trial court held that the goods insured were in 
the servant’s house or outbuilding at the time the policy was issued, and this 
fact was known to the defendant. The court further found as a matter of law 
that, having entered into the contract with the knowledge that the goods were 
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stored in the servant’s house the company was estopped to rely on any of the 
provisions of the policy that would nulllify the contract of insurance and that 
the provision that the liability of the defendant for the loss or damage to properts 
in outbuildings should not exceed 10 per cent. of the amount of the insurance was 
not applicable to the case under consideration. 


Appellant’s position is this. The goods were insured only “while contained 
in the above described outbuilding,” that is, the “one-story shingle roof frame 
building,” and were not insured while in the servant’s house. That being true, 
the policy did not cover the goods. Hence, no recovery could be had without 
reforming the contract, and the evidence was not sufficient to warrant a reforma- 
tion. In the case of Eggleston v. Council Bluffs Insurance Company, 65 Iowa, 
308, 21 N. W. 652, the property described in the policy was a store building and 
stock of goods “situated on lots 7 and 8, block 2, in the town of Floris,” but the 
property was actually situated on lots 7 and 8, in block 2, in Hoisington’s addition 
to the town of Floris, but there was a block 2, containing lots 7 and 8, in the 
original town. It was held that, since the addition was a part of the town, the 
description in the policy and application might be applied either to the lots in the 
original town or to those in the addition; that it was not a misdescription, but 
an ambiguous one, and that the latent ambiguity might be shown by parol in 
an action by ordinary proceedings, and that it was not necessary to have the 
error corrected in equity before a recovery could be had on the policy. In the 
case of Globe & Rutgers Fire Ins. Co. v. Hamilton, 65 Ind. App. 541, 116 N. E. 
597, a policy on “household furniture while contained in the one and one-half 
story frame, with shingle roof, dwelling and additions,” situated in the city, was 
held to cover furniture in a frame outbuilding in the rear of the house in view 
of the insurance agent’s knowledge that the furniture would be kept in such out- 
building. In A. B. Tegley Hardware Co. v. Continental Ins. Co., 97 Kan. 127, 
154 P. 229, it was held that where it appears that the insurance agent and owner 
intended to insure merchandise while in buildings on either or both of two ad- 
joining lots, recovery might be had on the policy describing property as being 
on one of such lots. In the case of Ludwig v. Jersey City Ins. Co. 48 N. Y. 
379, 8 Am. Rep. 556, it was held that, where a policy states that it covers goods 
on the first floor of a named building, and the renewal receipt names merely the 
building, the agent knowing that the goods have been moved to another floor, the 
renewal covers the goods in their new location. In the case of Kansas Farmers’ 
Fire Ins. Co. v. Saindon, 52 Kan. 486, 35 P. 15, 39 Am. St. Rep. 356, it was held 
that where a dwelling house is insured and the policy by mistake misdescribes 
the land on which the house is situated, this will not of itself affect the risk or 
render the policy void, and it is not necessary to reform the policy in case of 
a loss to recover thereon. In the case of German American F. Ins. Co. v. 
Messenger, 25 Colo. App. 153, 136 P. 478, it was held that, under a policy on 
a farm implement business and goods in the yard, in view of the insured’s offer 
to take the insurer’s agent over to see the goods on a lot diagonally across from 
his building, a separator on such a lot was included in the policy. 


[1] When the law and facts are submitted to the court without the intervention 
of a jury, the court’s finding of fact is equivalent to the verdict of a properly 
instructed jury, and will not be set aside unless flagrantly against the evidence. 
Proctor v. Ray, 194 Ky. 746, 240 S. W. 1063. 

[2-5] In the case at bar, Ivy, the local agent, was not an agent of limited 
powers, but had authority to countersign and issue policies and collect the premiums 
thereon, and his acts and knowledge concerning the property insured at the time 
the policy was executed were imputed to the company. Phcenix Ins. Co. v. 
Spiers, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254; Continental Ins. Co. v. 
Turner, 222 Ky. 608, 1 S. W. (2d) 1063. The court found as a matter of fact 
that the local agent was informed by the insured that the goods were stored in 
the servant’s house prior to and at the time the policy was issued, and there being 
only one witness pro and con it cannot be said that the court’s finding is flagrantly 
against the evidence. The language of the policy being chosen by the insurer 
should be construed, if practicable, so as to cover the subject-matter intended to 
be covered. Atna Ins. Co. v. Jackson, 16 B. Mon. 242. The intention of the parties 
was to insure the furniture of the insured. This furniture was at the home of 
his father-in-law. The agent of the insurer was informed that it was stored in 
the servant’s house. It was described in the policy as being located at 106 Fast 
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Hanson avenue. In the policy it was provided that there was no insurance on 
the one-story frame shingle roof building. Following this is the clause insuring 
household and personal effects “all while contained in the above described build- 
ing.” It is admitted that there are two frame buildings or residences on the lot. 
The policy is therefore ambiguous and resort must be had to oral testimony to 
determine to which of the buildings the policy refers. When this is done it is 
proper to inquire which of the residences the parties had in mind. Of this there 
can be no doubt. It was the residence in which the goods were stored. In the 
circumstances the 10 per cent. provision does not apply, and there was no need 
for reformation, and common justice requires that appellant bear the loss. 
Judgment affirmed. 


NATIONAL UNION FIRE INS. CO. v. McCLURE et al. 


Court of Appeals of Kentucky. June 10, 1930. 
29 Southwestern Reporter (2d) 1. 
1. INSURANCE. 


Provision in fire policy and premium note for policy suspension while in- 
stallment of premium remained unpaid after maturity held valid and enforceable. 
Both fire insurance policy running for a term of five years and 
premum note dividing total premium into annual installments contained 
provision that insurer should not be liable under policy while any install- 
ment of premium note remained unpaid after maturity. 
(For other cases, see Insurance, Dec. Dig. § 349[2].) 
2. INSURANCE. 

Evidence, in action on fire policy, held to show that at time of loss install- 
ment of premium remained unpaid after maturity, precluding recovery under 
terms of suspension provision. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Grayson County. 

Action by Mrs. George McClure and others against the National Union 
Fire Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed. 

Frank M. Drake, of Louisville, and Chester O. Carrier, of Leitchfield, for 
appellant. 

J. M. Campbell, of Leitchfield, for appellees. 

STANLEY, C. 

The appellees, Mrs. George McClure and others, recovered judgment for $794 
against the appellant, National Union Fire Insurance Company, on a policy 
insuring their barn, which was destroyed by fire on February 3, 1928. The court 
is constrained to reverse that judgment upon the ground that the verdict is 
flagrantly against the evidence. 

{1] On March 29, 1924; a five-year policy was issued covering certain prop- 
erty including the barn. A premium of $27.76 was then paid, and a note for 
$111.04 given, payable in annual installments of $27.76. Both the policy and the 
note provided that the company should not be liable under its contract while 
any installment of the premium note remained unpaid after maturity. These 
provisions of forfeiture or suspension of liability are valid and enforceable, and 
the failure of the insured to pay the premium when due is a sufficient defense 
in an action on the policy to recover for loss sustained during the period when 
such premium is past due and unpaid. Cheatham v. Home Insurance Co., 185 
Ky. 494, 215 S. W. 281. The issue involved is whether the premium due April 1, 
1927, had been paid before the fire. 

[2] On February 6, 1928—which it is to be observed was three days after 
the fire— the company’s Memphis office received a check from appellees bear- 
ing date of February 2d, the day before the fire. Through mistake and without 
knowledge of the loss its agents stamped the note “paid” and mailed it to the 
appellees. It was discovered, according to their testimony, that the installment 
due on April 1, 1927, had never been paid, and, having learned of the fire, the 
amount of the premium was mailed back to the appellees, but its check was re- 
turned by them. 


The appellee Fred McClure testified that in August, 1927, more than four 
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months after the premium became due, he took $27.76 in cash to a friend, one 
Ed. Taylor, in Leitchfield, and had Taylor address an envelope to the company, 
and he inclosed either the cash or his (Taylor’s) check, for the amount due 
April 1, 1927, which envelope thus addressed and stamped he himself had 
mailed at the postoffice. He stated that he obtained a receipt for that payment, 
but it had been burned. The reason assigned for making the remittance at 
such a late date was that in the previous May he had suffered a small windstorm 
loss under the policy, but could not collect for it because he had not then paid 
the premium, and, in fear of another loss, he just concluded to pay it. In con- 
tradiction of this evidence it is shown that three weeks before the trial, 
McClure, in a deposition given as on cross-examination, had stated over and 
over again that he had given Taylor the money and Taylor had sent his individ- 
ual check to the company; that he had seen him write it and put it in the en- 
velope; that, while he had not gotten a receipt, Taylor had told him that his 
check had been returned marked “paid.” It is proved that theretofore ap- 
pellees had been a few days late in paying each of the other installments, and 
the only explanation given by McClure for having mailed on February 2, 1928, 
his own personal check for the premium which would be due two months hence 
was that he had become mixed up on the payment of his 1927 installment and 
just happened to think about sending it in. 

Taylor testified that McClure had come to him “quite a few times” and had 
him send off his payments of the annual installments. As to whether he had 
done so in August, 1927, the witness would only say that it was his recollection 
that he had, and that he was under the impression that he had done so; that 
he had no reason to tax his memory as to the matter. It is apparent from his 
evidence that Taylor based his impression on the custom and habit of favoring 
McClure in that way. Upon being pressed for a definite answer, the witness 
declined to say that on this occasion he had made the remittance as claimed by 
McClure. He did testify that on these occasions when he had thus favored 
McClure and others he had addressed the envelopes and simply inclosed the 
party’s own check; “or if they would pay me the money I would write my check 
and send it to the Company; on this particular occasion I don’t remember which 
was done.” 

It was conclusively established by the insurance company that no check 
had passed through Taylor’s bank accounts for the sum of $27.76 during the 
month of August no check in any sum payable to the appellant company had 
gone through his accounts. Taylor had testified that sometimes he had included 
in a single check premiums of more than one party who had asked a similar 
service of him. A thorough search of the company’s records failed to reveal 
any remittance for this premium prior to the receipt of the check on February 
6, 1928, four days after the fire. Its receipt on that day is conclusively shown, 
and it is further established that in the ordinary course of transit mail posted at 
Leitchfield arrives in Memphis in less than twelve hours. 


In Continental Insurance Co. v. Hargrove, 131 Ky. 837, 116 S. W. 256, there 
was involved the payment of an installment due on a premium note which was 
received by the company several days after a loss had been suffered. The 
check bore a date a few days before the fire, and the insured testified that he 
had mailed it that day. Adopting the statement that the remittance had in fact 
been mailed in a properly addressed and stamped envelope before the fire, it was 
held nevertheless that the controlling point was its receipt, and that the evidence 
was conclusive that it had not been received by the company before the loss 
had occurred. We need not here repeat the reasons supporting that conclusion. 

Considering the evidence and all reasonable inferences to be drawn there- 
from, we are compelled to reverse the judgment because the verdict is clearly 
and palpably against the evidence. 

[3] We have considered the complaint of the appellee that the trial court 
erred in overruling their exceptions to depositions taken in behalf of the ap- 
pellant in Memphis and Pittsburg, on the ground that reasonable notice had not 
been given. The complaint as to the depositions taken in Memphis is wholly 
without merit; and, as to the ones taken in Pittsburg, it is sufficient to say 
that, if appellees were entitled to more time than that given, as they contended, 
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under section 571 of the Civil Code of Practice, they could have required the 
taking of those depositions on interrogatories. 
The judgment is reversed. 


SIGREST v. FEDERAL INS. CO. No. 682. 
Court of Appeal of Louisiana. First Circuit. June 30, 1930. 
129 Southern Reporter 379. 
2. INSURANCE. 


Evidence that insured set fire to dwelling containing insured articles held 
not admissible to avoid liability on fire policy, in absence of such allegation in 
answer. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE. 

Insurer, pleading breach of warranties in action on fire policy, had burden 
of showing that breach increased physical hazard (Act No. 222 of 1928). 

Act No. 222 of 1928, provides that no breach of warranty will avail 
insurer to avoid liability, unless it is such as would increase moral or 
physical hazard under policy. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

4. INSURANCE. 

Evidence held to show that cement or metal fiue and dynamite in burned 
building containing insured articles did not increase physical hazard. 

There was evidence that cement or metal flue was as safe as any 
mortar and brick flue, that four or five sticks of dynamite, found on 
premises after fire, had been placed there five or six years before, and 
were harmless because of having dried up considerably and being 
without caps, that explosions, which witnesses heard during fire, were 
from gun shells placed in truck by insured, and that room wherein flue 
was built and dynamite stored was not burned. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Award of $100 attorney’s fee to plaintiff recovering face value of $400 
fire policy held proper, though no evidence of value of attorney’s services was 
introduced (Act No. 168 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Parish of Washington; Prentiss B. Carter, Judge. 

Action by Edward H. Sigrest against the Federal Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Harvey E. Ellis, of Covington, and Spencer, Gidiere, Phelps & Dunbar, of 
New Orleans, for appellant. 

Ott & Rich, of Bogalusa, for appellee. 

Mouton, J. 

_ Household and personal effects belonging to plaintiff were destroyed in a 
fire which burned plaintiff’s home in Bogalusa May 8, 1929. The articles thus 
destroyed were covered by a fire insurance policy issued to plaintiff by defen- 
dant company. 

Plaintiff is suing for $400 face value of the policy: also for 12 per cent. 
damages on the loss, and attorney’s fees for which judgment was rendered in 
his favor. Defendant appeals. 

Two defenses were set up by defendant company, first, that plaintiff had 
breached the safe flue warranty by building a cement or metal flue in the building 
in violation of the terms of the policy; and, second, because in violation of a 


7 in the policy dynamite was kept or allowed on the premises at the time 
of the fire. 


[1,2] During the trial defendant company offered evidence tending to show 
that plaintiff had purposely set fire to the dwelling in which the articles insured 
were at the time of the fire. Upon objection made to the admissibility of such 
Proof under defendant’s answer, the court permitted its introduction to test the 
credibility of the plaintiff as a witness. In that respect the testimony was ad- 
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missible, but was not as a defense to avoid liability on the part of the defendant, 
as it had made no plea upon which such a contention could be based. 

[3,4] We shall therefore restrict ourselves in the consideration of this 
case to a review of the pleas in avoidance of the contract of insurance for 
breach of warranties urged by defendant and hereinabove referred to. 

The proof shows that, contrary to the warranties of the insurance policy, a 
cement or metal flue was installed in the building, and also that four or five 
sticks of dynamite had been kept on the premises. It may be that the materiality 
of the things warranted were of no consequence, but they were, however, made 
of intrinsic importance by the agreement of the parties by which plaintiff 
would have been legally bound under the terms of the contract as these con- 
tracts were construed prior to Act No. 222 of 1928, p. 291. 

That act has made a change in the rule of law which generally governed con- 
tracts of insurance in reference to the breach of warranties prior to the enact- 
ment of that statute, in which it is provided that no breach of warranty will 
avail the insurer to avoid liability “unless such breach shall exist at the time 
of the loss and shall be a breach as would increase either the moral or physicai 
hazard under the policy.” 

It is proper to state here, without any comment, that the installation of the 
cement flue in the building or the keeping therein of a few sticks of dynamite 
could have no effect on the moral hazard of the policy, and that we shall there- 
fore limit our observations to the question as to whether there were any increase 
of the physical hazard referred to in the clause of the statute above quoted. 

There is a conflict of views between counsels for plaintiff and defendant in 
reference to the burden of proof on the issue of the breach of warranty. The 
act says that the breach will not avail the insurer to avoid liability, unless it 
appears that it has increased the moral or physical hazard under the contract. 

Defendant company pleads a breach of the warranties in bar of plaintiff’s re- 
covery, and, in order to avoid liability, we think that it carried the burden to 
show that the breach had increased the physical hazard spoken of in the act. 
The defendant company has offered no evidence to prove that there had been any 
increased physicial hazard which could have resulted from the erection of the 
cement or metal flue, or from the fact that the dynamite sticks were on the 
premises at the time of the fire. It was shown by plaintiff that the cement or 
metal flue installed in the building was as safe as any flue built with mortar and 
brick, and that there had been no increase in the physical hazard on that account. 
It was shown that plaintiff was working as a foreman for the city of Bogalusa, 
and that in the performance of his services as such had occasion quite fre- 
quently to use sticks of dynamite to blow up stumps, etc., for the municipality. 
The four or five sticks of dynamite which were found on the premises after the 
fire, it was shown, had been placed there some five or six years before. They 
had dried up considerably, and were harmless, as was established by the evidence, 
which furthermore shows that they were without caps would not have burned 
if thrown in the fire, and could not have been exploded except perhaps by 
electric shock or vigorous hammering. 

It was testified to by some witnesses that an explosion or explosions had 
been heard during the fire, but this explosion, or whatever it was, could not 
have been from the dynamite which was found around the premises after the 
dwelling had been partially burned down. Besides, it was shown by plaintiff 
that he had placed a few gun shells in a trunk which, the evidence shows, had 
some holes bored through it during the fire. 

One of the witnesses said he had heard explosions which he thought were 
pistol shots. No doubt these shots were from the shells that plaintiff says 
he had concealed in the trunk as a protection to his children. In addition to 
the foregoing, it was shown that the room where the cement or metal flue had 
been built, and where the dynamite had been stored, was not burned, the fire 
having destroyed another part of the house. 


Whether the burden of proof, to which we have referred, rested on plain- 
tiff or defendant, the evidence shows that the installation of the flues or the 
keeping of dynamite on the premises did not have the effect of increasing the 
physical hazard under the policy, and were certainly not the cause of the fire 
as the room in which they were had not been destroyed by the fire. 
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The proof shows that the effects destroyed were worth $400, face value of 
the policy, for which amount judgment was correctly rendered against defend- 
ant. Attorney’s fees for $100 were also decreed in favor of plaintiff. 

[5] Act No. 168 of 1908, p. 226, provides for the recovery of reasonable at- 
torney’s fees for the collection of the loss in such cases. Counsel for defend- 
ant say that the court was in error in granting attorney’s fees in this case, as 
there was no proof in the record as to what would be reasonable attorney’s 
fees, and contend that it had been so held in Thompson vy. State Assurance 
Co., 160 La. 683, 107 So. 489. 

A full review was given to this question by Chief Justice O’Neill, organ of the 
court, in Hunt v. Hill, 138 La. 583, 70 So. 522, 523. He cites in the opinion, 
first, the early case of Dorsey v. His Creditors, 5 Mart. (N. S$.) 399, where the 
court said: 

“As the services to be thus compensated are rendered under the eye of 
the court, the taxation ought to be made on its own responsibility, which ought 
not to be shifted from the bench on the bar, as it appears to have been done 
in this case, in which the decision is made on the opinion of attorneys that 
the charge is moderate, and but reasonable.” 

He cites, among many other decisions, the cases reported in Randolph, 
Singleton & Broune v. Carroll, 27 La. Ann. 467, and Succession of Rabasse, 
51 La. Ann. 590, 25 So. 326, where the court says it reserves to itself the right 
of making a conscientious estimate of the services performed, but will fix the 
amount of attorney’s fees, without reference to the opinions of witnesses. In 
some of the cases the ruling of the court was not so sweeping and emphatic, 
but in most all of them it will be found that the court would not relinquish 
its authority as a question of law to fix its own estimate of the reasonableness 
of the attorney’s fees. 


Reference was also made by the Chief Justice of the Dinkelspiel & Hart 
v. Pons, 119 La, 236, 43 So. 1018, in which it was said that the court must 
exercise its own judgment, but will not be controlled by the expert testimony 
of lawyers. The court finally said in the case of Hunt v. Hill, above referred 
to, that the testimony of lawyers was admissible, and was entitled to its con- 
sideration in determining the case, but it did not accept their estimate of the 
services as binding on the court. 


Obviously, there are cases which are dependent for a proper solution on 
the expert testimony of lawyers as to the value of the services rendered. 
But, as in this case, where the services to be “compensated are rendered under 
the eye of the court,’ as was said in Dorsey v. His Creditors, 5 Mart. (N. S.) 
399, “the taxation ought to be made on its own responsibility.” 

In all cases, as we construe the decisions on this subject, the testimony of 
attorneys, as experts, is admissible, and, when admitted, may be taken as a 
guide by the court in assessing the attorney’s fees, but the court always re- 
tains its right of fixing the amount recoverable, “without reference to the 
opinions of witnesses,” as was held in Randolph, Singleton & Broune v. Carroll, 
27 La. Ann. 467; and which is a matter of law rather than one of fact when 
the services have been performed in the presence of the court, as was said 
in Succession of Rabasse, 51 La. Ann. 590, 25 So. 326. 


In the case Thompson v. State Assuranee Co., 160 La. 683, upon which 
counsel for defendant rely, the claim on the policy was for $2,250 upon which 
the court rendered judgment against the company for $600. In commenting 
on that decision, the court, in Block v. Detroit Fire & Marine Ins. Co. 7 La. 
App. page 25, said the ruling did not apply when the total amount claimed 
is recovered and all the attorney’s work was helpful and necessary to the re- 
sult obtained. 


[6] In this case plaintiff recovered the total amount claimed upon which 
the fees of the attorneys were based, and, according to the ruling of the 
Court in the 7 La. App. Case, the fee granted was legal, though no evidence 
was introduced to fix the value. 


_ It may be that the court in that case has made a proper solution of the 
issue for the reasons therein stated. With the additional views given by us, 
as hereinabove expressed, we are of the opinion that the amount for attor- 
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ney’s fees fixed by the court in the instant case, without estimate by attorneys, 
was proper and legal. 
Judgment affirmed. 


KNAUF v. HARTFORD FIRE INS. CO. 
No. 3728. 
Court of Appeal of Louisiana. Second Circuit. 
July 5, 1930. 
129 Southern Reporter 404. 

1. INSURANCE. 

Provision in fire policy requiring giving of notice before cancellation cannot 
be read into stipulation relating to suspension of policy for past-due premium. 

The policy provided that the company should not be liable for any 

loss while any installment of the installment note given for premium 

remains past due and unpaid, and that a receipt from the Atlanta office 

of the company for the payment of past-due notes or installments must 

be received by the assured before there could be a_ revival of the policy, 

such revival to begin from the time of payment. The insured admitted 

that the premium installment had not been paid on its due date, but con- 

tended that the stipulation quoted should be read in connection with the 

stipulation for cancellation of the policy, requiring the giving of notice 

of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
2. INSURANCE. 

Stipulation in fire policy suspending policy while premium installment notes 
are past due /eld self-operating without notice by insurer. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 

Action by D. F. Knauf against the Hartford Fire Insurance Company. From 
a judgment dismissing the suit, plaintiff appeals. 

Affirmd. 

Peterman, Dear & Peterman, of Alexandria, for appellant. 

Hawthorn & Stafford and J. L. Pitts, Jr., all of Alexandria, and John C. 
Hollingsworth, of New Orleans, for appellee. 

Wess, J. 


Defendant, Hartford Fire Insurance Company, in consideration of a premium 
to be paid in installments, issued to plaintiff, D. F. Knauf, a fire insurance policy, 
covering certain buildings, etc., for the period beginning June 1, 1925, and ending 
June 1, 1930. 

Some of the property was destroyed by fire on July 22, 1928, and the present 
action was instituted on the policy to recover for the loss. : 

[1, 2] The contract provided that: “It is expressly agreed that this company 
shall not be liable for any loss or damage that may occur to the property herein 
mentioned while any installment of the installment note, given for premium upon 
this policy, remains past due and unpaid. * * * The company may collect, by suit 
or otherwise, any past due notes or installments thereof, and a receipt from the 
said Atlanta office of the company for the payment of past due notes or install- 
ments must be received by the assured, before there can be a revival of the 
policy, such revival to begin from the time of said payment, and in no case to 
carry the insurance beyond the end of the original term of this policy.” And 
plaintiff having alleged that the installment stipulated in the contract to be paid 
on June 1, 1928, had not been paid, defendant excepted that the petition failed 
to state a cause of action, and plaintiff appeals from a judgment sustaining the 
exception and dismissing his suit. ' 

Appellant does not contend that the stipulation quoted was invalid, but that 
it was not self-operating, and that, in the absence of notice of suspension, the 
policy remained in full force and effect; and he urges that, as he alleged there 


was not any notice given of the suspension, the court erred in maintaining the 
exception of no cause of action. 


And, in this connection, appellant further urges that the stipulation quoted 
should be read in connection with the stipulation for cancellation of the policy and 
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especially with the stipulation reading: “This policy shall be cancelled at any 
time at the request of the insured; or by the company by giving five days’ notice 
of such cancellation,” etc. And he also urges that the contract should be strictly 
construed in favor of the insured, citing Brown v. North River Ins. Co. 144 
La. 504, 80 So. 674; Corporation of Roman Catholic Church v. Royal Ins. 
Co., 158 La. 601, 104 So. 383; and German Fire Ins. Co. v. Tooley, 9 Orleans 
App. 78. 

We do not think the provision requiring notice to be given before canceling 
the policy can be read into the stipulation relative to the suspension of the policy, 
and appellant does not suggest that there is any ambiguity in the latter stipula- 
tion, but, as we gather from the brief, he contends that, in the absence of an 
express stipulation that the contract would be ipso facto suspended on non-payment 
of any installment due on the premium, affirmative action on the part of the 
insurer was necessary to give effect to the stipulation. 

There is not any decision cited from this state in which the question has 
been presented, but the great weight of authority in other jurisdictions is that 
such a stipulation is self-operating and that the insurer is not required to declare 
the contract suspended. Continental Ins. Co. v. Strattan, 185 Ky. 523, 215 S. W. 
416, 8 A. L. R. 391, and note page 395. Also Kerr, Insurance, §§ 131-130; Joyce, 
Insurance, vol. 3, § 2310. 

Plaintiff’s petition shows that he was aware a payment was due on the premium, 
and there is not any circumstance or fact alleged which it is claimed rendered it 
necessary that the insurer should have given notice that the payment was past 
due or that the policy was suspended. 

The judgment appealed from is therefore affirmed. 


HYDER et al. v. OLD COLONY INS. CO. et al. 
Supreme Judicial Court of Massachusetts. Essex. July 2, 1930. 
172 Northeastern Reporter 108. 
INSURANCE. 


Evidence required submission to jury of question whether insured justifiably 
believed referee’s statement he had not acted as referee within four months. 
Under provisions of fire insurance policies, parties entered into agree- 
ment for reference, which provided that referees’ award should be final but 
that no person should be chosen as referee, over objection of either party, 
who had acted in similar capacity within four months. In response to ques- 
tion by insured, one of referees stated that, although he had acted in similar 
capacity within four months, it had not been for same insurance companies. 
Evidence was introduced at trial to show that referee’s statement was false. 
Defendants contended that insured, before award was finally made, was 
aware of facts which at least should have put him on inquiry, and having 


gone forward voluntarily without protest, he could not afterwards re- 
pudiate award. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Report from Superior Court, Essex County; Nelson P. Brown, Judge. 

Cases of contract by Henry K. Hyder and another against the Old Colony 
Insurance Company and others. The trial judge allowed defendants’ mo- 
tions ordering verdicts for plaintiffs limited to amount previously awarded by 
referees. On report from the superior court. 

Judgment rendered, according to stipulation. 

J. P. Kane, of Lawrence, for plaintiffs. 

D. A. Brickley and H. W. Cole, both of Boston, for the defendants. 

Pierce, J. 

_These cases of contract are based upon certain Massachusetts standard form 
policies, St. 1907, c. 576, § 60, issued by the several defendants to the plaintiffs 
against loss by fire on certain buildings and their contents in the town of Methuen. 
The total insurance on the buildings was $13,500, and there was $5,200 insurance 
on the contents. At the trial in the superior court there was evidence that on No- 
vember 15, 1925, while the policies were in force, an explosion and fire occurred in 
the plaintiffs’ property damaging the same. The policies contain the following 
Provision: “Said property is insured for the term of beginning on the —— 
day of ——- * * * and continuing until the —— day of | * * * against 
all loss or damage by fire originating from any cause except; * * * the amount of 
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said loss or damage to be estimated according to the actual value of the insured 
property at the time when such loss or damage happens, but not to include loss or 
damage caused by explosions of any kind unless fire ensues, and then to include 
that caused by fire only.” 


After the destruction of the buildings and contents the parties, being unable 
to agree as to the amount of the loss, on August 19, 1926, entered into an agree- 
ment for reference, in accordance with the provisions of the policies. This pro- 
vision reads: “In case of loss under this policy and a failure of the parties to agree 
as to the amount of loss, it is mutually agreed that the amount of such loss shall 
be referred to three disinterested men, the company and the insured each choosing 
one out of three persons to be named by the other, and the third being selected by 
the two so chosen; the award in writing by a majority of the referees shall be con- 
clusive and final upon the parties as to the amount of loss or damage, and such 
reference unless waived by the parties shall be in a condition precedent to any right 
of action in law or equity to recover for such loss; but no person shall be chosen 
or act as a referee, against the objection of either party, who has acted in a like 
capacity within four months.” By the agreement for reference as executed Forrest 
N. Adams, one of three persons named by the insurer, and James A. Donovan, 
one of three persons named by the insured, were chosen by the parties. On Au- 
gust 19, 1926, the day of the execution of the agreement for reference, James C. 
Bates was selected by the insurance commissioner to act with Donovan and Adams 
as a third referee and on August 19, 1926, the referees so chosen and selected signed 
an acceptance of appointment and took oath thereto. 

The agreeement or reference contained the following provision: “The parties 
hereto waive objection to any Referee chosen hereunder, on the ground of his hav- 
ing acted in a like capacity within four months.” Before any hearing was started 
on September 8, 1926, at the first meeting of the referees, just before the agreement 
for reference was given to the plaintiffs for their signature, Henry K. Hyder, who 
had full and complete authority to act for his brother, Saseen K. Hyder, had a 
talk with Forrest N. Adams whereat he said, “Mr. Adams, have you served in a 
similar capacity?” and Adams replied, “I have, but not for the same companies.” 
Thereupon Henry K. Hyder signed the agreement for reference which contained 
the provision waiving objection to any referee because of his having acted in a 
like capacity within four months, At the trial in the superior court certificates 
from the records kept in the office of the commissioner of insurance were intro- 
duced which showed that on July 2, 1926, Adams was referee and had served to 
some undescribed extent in a like capacity in a reference wherein two of the pres- 
ent defendant insurance companies were defendants. Upon the fact admitted in the 
defendants’ brief of the service of Adams in a like capacity, and upon the false- 
hood of the statement as to such service which on the evidence could have been 
found not to have been known to the plaintiffs until after the award of the referees 
had been made, the plaintiffs alleged in their declaration, and now contend, that 
Adams was disqualified and that the award is not “final and conclusive” upon them. 
The plaintiff Henry K. Hyder testified that, about three days before the conclusion 
of the hearings, “Some attorney told him that Judge Adams had served in the 
same capacity within four months for the same companies, and two or three days 
afterwards he spoke to Judge Adams about it coming back from the Country 
Club. He said, ‘Judge Adams, is it true you served in the same capacity for the 
same companies that this case involved?’” and “He said, ‘No, sir.” Henry K. 
Hyder also testified that before he signed the agreement he was told by counsel 
for the insurance company about his right to object to any man acting as referee 
in a reference who had acted for the same companies within four months; that 
he knew when he signed the agreement he was waiving his rights and asked the 
question of Adams “just simply to protect my rights.” No evidence was introduced 
for the defendants. ; 

In the circumstances disclosed, the defendants contend that the plaintiffs if 
they had any right to object to Adams waived it, citing Eaton v. Globe & Rutgers 
Fire Ins. Co., 227 Mass.. 354, at page 367, 116 N. E. 536, 540: “If it appears that 
he had means of ascertaining the falsity of the statement made to him or that the 
nature of the transaction and circumstances attending were such as to put a reason- 
able person upon inquiry, the presumption of deceit arising upon proof of fraud 
will be repelled and the party will be left to take the consequences of his own want 
of due care, diligence and caution, and the party cannot escape from an obligation 
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v 


which he has voluntarily assumed on the ground he has been defrauded if he neg- 
lects to avail himself of the means of information within his reach.” The de- 
fendants also contend that on the evidence it sufficiently appears that the plaintiffs 
were aware of facts which at least should have put them on inquiry, and which, 
by reasonable diligence and inquiry, would have developed the tacts produced at 
the trial, and cite Commonwealth Tobacco Co. v. Alliance Ins. Co., 238 Mass. 516, 
at page 517, 131 N. E. 213, 214: “A party cannot go forward voluntarily after such 
knowledge and then complain that he did not get that to which he was entitled. 
When he chose to proceed without protest he could not afterwards elect to re- 
pudiate the award made, if that which happened was a result which might reason- 
ably be produced by the known infirmity.” : 

The evidence warranted a finding by the referees that the loss sustained by the 
plaintiffs was caused by an explosion, and a fire which ensued. The finding of the 
referees of $1,451 was consistent with the theory that the explosion preceded a fire, 
and that the loss or damage which the referees found was sustained was such loss 
only as was caused by the fire. At the close of the plaintiffs’ evidence both parties 
rested and the judge allowed motions of the defendants ordering verdicts for the 
plaintiffs for the face of the award plus interest, stating to the jury, “In these 
cases it appears to the Court there is no evidence to be submitted to you, attacking 
either the validity or the finality of the award, and therefore, verdicts are ordered 
in accordance with the motions made, as follows: * * * the said amounts being the 
amounts of the award made in favor of the plaintiffs by the referees, with interest 
to the date of the trial.” The judge, at the request of the parties, then reported 
said cases to the Supreme Judicial Court upon the stipulation that if his order in the 
several cases was erroneous, judgment should be entered for the plaintiffs against 
the several defendants in certain defined amounts which are hereinafter stated. 

On the entire case we are of opinion the evidence required a submission to 
the jury of the question whether, under all the circumstances and acting as a rea- 
sonable man, Hyder was justified without other investigation than such as he made 
in believing that Adams had not acted in like capacity within four months, and 
whether he was ignorant of the disqualification of Adams before the close of the 
hearing and declaration of the award of the referees. The ruling of the judge 
that “in these cases * * * there is no evidence to be submitted to you, attacking 
either the validity or the finality of the award” was error. It follows, in accord 
with the terms of the stipulation, that judgment is to be entered for the plaintiffs 
against the Detroit Fire & Marine Insurance Company for $2,005.35; against the 
Federal Insurance Company for $1,804.81; against the Mechanics -Insurance Com- 
pany for $1,203.21; against the Old Colony Insurance Company for $1,604.28; and 
against the World Fire & Marine Insurance Company for $1,323.52. 

So ordered. 


FORNEY et al. v. FARMERS’ MUT. FIRE INS. CO. OF NORTH FORK. 
No. 27889. 


Supreme Court of Minnesota. June 20, 1930. 


231 Northwestern Reporter 401. 
1. JOINT TENANCY. 


On death of one of two grantees of deed running to two persons “or the 
survivor of either,’ survivor becomes sole owner in fee. 


Syllabus by the Court. 
Where a deed runs to two persons “or the survivor of either,’ upon 
the death of one of them, the other becomes the sole owner in fee. 


(For other cases, see Joint Tenancy, Dec. Dig. § 6.) 
2. INSURANCE. 


Insurance company, having insured building in name of deceased grantee 
under deed running to two persons or survivor, held estopped to deny liability 
to survivor for fire loss, where she was told transfer was unnecessary and her 
assessment payments were accepted. 

Syllabus by the Court. 
One of such persons insured a building on the premises in his name 
only. Upon his death, the survivor, an inexperienced farm woman, 
asked the company to transfer the policy to her. She was told that 
the transfer was unnecessary, that she was protected under the old 
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policy, and, in case of loss, the money would be paid to the right party. 

She paid two assessments. The building burned. Held, the company was 

estopped to deny the contract of insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 382[2], 392[1].) 

3. INSURANCE. 
Doctrine of estoppel applies to mutual insurance companies. 
Syllabus by the Court. 

The doctrine of estoppel is applicable to mutual insurance com- 
panies. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE. 

Insurance company, which denied liability on fire policy and pleaded no 
desire to rebuild, waived its option to do so; owner’s loss under fire policy was 
real, though subsequent thereto, but before trial, she lost land under mort- 
gage foreclosure. 

Syllabus by the Court. 

The insurance company, denying liability and pleading no desire to 
rebuild, waived its option to rebuild. Plaintiff’s loss was real, even 
though she later, but before trial, lost the land under mortgage fore- 
closure. 


(For other cases, see Insurance, Dec. Dig. §§ 493, 595.) 


Appeal from District Court, Stearns County; Carroll A. Nye, Judge. 

Action by Clasiena Forney, as administratrix of the estate of J. C. Forney, 
deceased, and others against. the Farmers’ Mutual Fire Insurance Company 
of North Fork. There was a verdict for plaintiffs, and, from an order denying 
its motion for judgment non obstante or for a new trial, defendant appeals. 

Affirmed, with direction. 

Frank J. Zima, of Glenwood, for appellant. 

H. Zander, of Glenwood, for respondents. 

Wison, C. J. 

Defendant appealed from an order denying its motion for judgment non 
obstante or a new trial. 

A farm was deeded to “Jesse C. Forney and Clasiena Forney, or the sur- 
vivor of either.” They were husband and wife. A barn on the premises was 
insured with defendant, a farmers’ township mutual insurance company. The 
first five-year policy expired March 3, 1926. On March 26, 1926, a new policy 
was issued. Like the prior one, it was issued in the name of J. C. Forney. 
Mr. Forney died September 26, 1926. Soon thereafter Clasiena Forney wrote 
a letter to the treasurer of defendant, informing him of the death of Mr. Forney, 
and she asked that the policy be transferred to her name. She sent along 
the amount of the assessment of October 16, 1926. This premium was retained. 
The treasurer answered, sending a receipt for the money, and informed Mrs. 
Forney that it would not be necessary to transfer the policy to her name, that 
she was protected under the old policy, and that, in case of loss, the money 
would be paid to the right party. In November, 1927, Mrs. Forney paid the 
treasurer the assessment of October, 1927. This money was retained and a 
receipt given therefor. 

On November 28, 1927, the barn burned. The defendant was notified. Its 
officers investigated the loss and its adjusters fixed the amount at $1,200, and 
the amount to be paid at $800, though not determining the question of lia- 
bility. Defendant’s president and its secretary were two of the adjusters; 
Jos. Ebensteiner was the other. The adjusters prepared the papers and caused 
Clasiena Forney to sign them as the administratrix of her husband’s estate. 
This action is to recover the $800. 


[1] 1. Appellant’s counsel claims that Mr. and Mrs. Forney were joint 
tenants. Respondent’s counsel denies this, and claims that a deed so drawn 
does not meet the requirements of Gen. St. 1923, § 8074. The purpose of ap- 
pellant’s assertion is to show that, upon the death of Mr. Forney, Mrs. Forney 
became the sole owner of the land; his claim being that Mr. Forney’s insurable 
interest ceased upon his death, and that thereafter there was no valid con- 
tract of insurance, and hence defendant is not liable. 
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We need not decide whether Mr. and Mrs. Forney were technically joint 
tenants under the language of the deed. It is plain that the element of sur- 
vivorship was present, and that it was the intention of the parties that the sur- 
vivor was to own the land in fee. Such is the language of the deed. It fol- 
lows that upon the death of Mr. Forney no title to land passed to his heirs. 
The language of the deed put the title in Mrs. Forney. and she became the 
sole owner in fee. 

[2] 2. Appellant’s theory is that, since Mr. Forney died and nothing passed 
to his estate, there was no insurable interest, Garnett v. Royal Insurance Co., 
23 Ga. App. 432, 98 S. E. 363, the policy ceased to exist, and the contract of 
insurance was thereby terminated. Were it not for the things to be now men- 
tioned, this conclusion would be both logical and reasonable. The difficulty is 
this: Mrs. Forney, upon becoming the sole owner of the property in fee, ad- 
vised the defendant thereof and requested the policy to be transferred to her. 
In the same fetter she paid the October, 1926, assessment. The money was 
acceptable and retained. She was also told that the transfer was unnecessary, 
that she was protected under the old policy, and that, in case of loss, the 
money would be paid to the right party. She relied thereon. A year later 
she paid the October, 1927, assessment. This money was also acceptable and 
retained. Her transactions were with the treasurer, who was the proper man 
to receive the money. 

Defendant must have known its own rights and that Mrs. Forney was 
acting upon a mistaken notion of her legal rights and because of its affirmative 
acts as mentioned. The point is made that the treasurer was not a director 
nor one authorized to make contracts of insurance. He was the company’s of- 
ficer and agent to receive its money and to act for it. He assumed to act for 
defendant. It was within defendant’s power to transfer the policy as requested. 
Deicndant affirmed the acts of its treasurer in accepting and retaining the money. 
It cannot, therefore, disaffirm as to the residue of his conduct. It would be 
unconscionable to permit defendant to now maintain a position inconsistent 
with that in which it has led and lulled Mrs. Forney into the belief that her 
insurable interest was insured. Having such insurable interest, the contract 
which she sought by having the policy transferred to her was not only a legal 
and permissible one, but it was the usual and ordinary one. She is a farm 
woman without business experience. The facts are such that defendant is es- 
topped from now claiming that Mrs. Forney does not have such contract of in- 
surance. 2 Dunnell, Minn. Dig. § 3185; Farmers’ & Merchants’ State Bank v. 
Huschke, 165 Minn. 71, 205 N. W. 637; Crane Co. of Minnesota v. Advance 
Plumbing & Heating Co., 177 Minn. 132, 224 N. W. 847; Clearwater County 
State Bank v. Bagley-Ogema Tel. Co., 116 Minn. 4, 133 N. W. 91, 36 L. R. A. 
(N. S.) 1132, Ann. Cas. 1913A, 622. 

(3] 3. Defendant claims that the doctrine of estoppel does not apply to a 
mutual insurance company. The weight of authority is to the contrary. John- 
son v. Modern Brotherhood of America, 109 Minn. 288, 123 N. W. 819, 27 L. R. A. 
(N. S.) 446; 1 Joyce on Insurance, p. 170, § 34; Farmers’ Mutual Fire Ins. Co. 
v. Jackman, 35 Ind. App. 1, 73 N. E. 730. 

_ [4] 4. By the terms of the policy, loss is payable within 90 days after proof 
is given by the assured. The premises were sold on mortgage foreclosure sale 
March 12, 1927, from which no redemption has been made. The by-laws which 
are made a part of the policy provide that the company reserves the right to 
rebuild. Defendant now says that it had the option to rebuild “within a rea- 
sonable time,” and, since title has been lost by foreclosure, no right exists to 
rebuild thereon, and hence no liability. A denial of liability, together with its 
failure to indicate in its answer or otherwise its willingness to rebuild must be 
and is construed as an extinguishment of its optional privilege. But aside 
from that, defendant's position is not tenable because, had the building not 


burned, it may have been that the redemption would have been made. The loss 
was real. 


[5] 5. The complaint states a cause of action based upon the original con- 
tract of insurance and the subsequent events. The answer set up the deed 
claiming the parties to be joint tenants and thereby attempting to escape lia- 


bility. The reply met this by pleading facts constituting the estoppel. 
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The reply supports the complaint and defends it against the assaults in the 
answer. The reply does not contradict the complaint. It does not substitute 
a new basis for relief. Plaintiff’s claim rests primarily on the facts stated in 
the complaint. The reply merely met the answer. There was no departure. 
Johnson vy. Hillstrom, 37 Minn. 122, 33 N. W. 547; Rosby v. St. P., M. & M. 
Ry. Co., 37 Minn. 171, 33 N. W. 698; Johnson v. Fehsefeldt, 113 Minn. 118, 129 
N. W. 146; Finn v. Modern Brotherhood, 118 Minn. 307, 136 N. W. 850. 

[6] 6. Much confusion has been injected into the record because Mrs. Forney 
as administratrix and individually and all her children are plaintiffs. The de- 
nials of the defendant’s efforts to compel an election on the part of the plain- 
tiffs as to who was entitled to prosecute the action is without prejudice. The 
judgment to be entered herein should be in favor of Clasiena Forney individually 
only. 

Affirmed. 


TRIANGLE CLOTHING MFG. CO. v. VICTORY INS. COMPANY OF 
PHILADELPHIA, PA. No. 20851. 
St. Louis Court of Appeals. Missouri. May 6, 1930. 
27 Southwestern Reporter (2d) 716. 
1. INSURANCE. 


In action on fire policy, conflicting evidence whether policy was canceled held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [1].) 

2. INSURANCE. 

In action on fire policy, instruction permitting finding that plaintiff agreed 
to cancellation of policy held justified by evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[3].) 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

“Not to be officially published.” 

Action by the Triangle Clothing Manufacturing Company against the Victory 
Insurance Company of Philadelphia, Pa. Judgment for defendant, and _ plaintiff 
appeals. 

Affirmed. 

Greensfelder & Grand and Glen Mohler, all of St. Louis, for appellant. 


Jones, Hocker, Sullivan & Angert and Frank A. Mohr, all of St. Louis, and 
Thomas & Thomas, of Carrollton, for respondent. 

Nipper, J. 

This is an action brought by the Triangle Clothing Manufacturing Company 
against the Victory Insurance Company to recover on a policy of fire insurance. 
Plaintiff is a corporation, engaged in the manufacture of men’s clothing, and occu- 
pies a building at 1317 Washington avenue, in the city of St. Louis. The insurance 
company is represented in St. Louis by two Felker brothers, doing business as 
the Laclede Insurance Agency. ; 

Plaintiff obtained this policy, together with several others, on or about No- 
vember 13, 1925. Plaintiff asked the Kann Insurance Agency to procure this in- 
surance, and the Kann Agency, as brokers, placed the insurance with the Laclede 
Insurance Agency. The fire and loss occurred on the 23rd of February, 1926. It 
appears that, when the policy was originally drawn, it mentioned the assured as 
the Triangle Clothing Company instead of the Triangle Clothing Manufacturing 
Company. This error was discovered by plaintiff, and the Kann Agency was no- 
tified of the error, and the policy was delivered back to the Kann Agency, and it in 
turn delivered it to the Laclede Agency for the purpose of having the name cor- 
rected. 

Shortly after this happened an article appeared in a newspaper, or newspapers, 
of St. Louis, mentioning the fact that the president of the plaintiff company had 
been indicted in the state of Oklahoma. This indictment grew out of the fact that 
the president of the plaintiff company had purchased a stock of goods from a 
trustee in bankruptcy in Oklahoma, and then later sold the goods to a relative of 
the bankrupt. This indictment was subsequently dismissed. On the 18th of Jan- 
uary, 1926, these newspapers carried an account of this matter, which was made 
rather prominent by the headlines. This came to the attention of one of the Felker 
brothers of the Laclede Insurance Agency, and they notified the Kann Agency, and 
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on the following day Mr. Kann and the president of the plaintiff company appear- 
ed at the offices of the Laclede Insurance Agency, where the policies were origin- 
ally obtained, and where they had been returned for the correction as heretofore 
stated. 

The Kann Insurance Agency consisted of G. S. Kann and his son, S. S. Kann. 
S. S. Kann testified that on the occasion of this visit to the Laclede Insurance 
Agenc} the president of the plaintiff company produced documents and papers to 
a Mr. Felker, and that, at the conclusion of the conversation, Mr. Felker said he 
was satisfied that the president of the plaintiff company was in no wise guilty of 
any offense, and that nothing was said by Mr. Felker about the cancellation of any 
policies of insurance. Mr. Joseph Broida was the president of the plaintiff com- 
pany. He stated that his company had no notice of the cancellation of the policies 
prior to the loss; that Mr. Felker advised him on this occasion that everything 
was satisfactory to him, and that he felt sure nothing would come of the indict- 
ment; that Mr. Felker never said a word to him about the policies or cancella- 
tion. After the loss occurred, which was due to a fire which occurred next door, 
and not in the building occupied by the plaintiff, an effort was made to find the 
insurance policies in plaintiff’s safe, and it was discovered that they had not been 
returned from the Laclede Insurance Agency. Mr. Broida went with Mr. Kann, 
the broker, to the offices of the Laclede Agency, and was then informed that it 
had no insurance. 

The testimony of the Felkers was that they informed Mr. Broida, the presi- 
dent of the plaintiff company, at the time the conversation was had with him about 
his indictment in Oklahoma, that the policies would have to be canceled, and that 
the cancellation took place on the day that Mr. Broida, accompanied by Mr. Kann, 
came in and talked to him and his brother about this policy; that it was understood 
and agreed from that day that there was no insurance. With respect to the can- 
cellation, Mr. Felker was asked this question: “Mr. Mohr: You told him it was 
canceled then and there, meaning now, and he agreed to it? A. Yes sir.” De- 
fendant introduced an affidavit which had been made by S. S. Kann in April, 1926, 
with respect to matters which took place on the occasion of Mr. Broida’s and Mr. 
Kann’s visit to the Laclede Agency to discuss the matter of Mr. Broida’s indict- 
ment. In the affidavit he stated that during this conversation Mr. L. R. Felker told 
Mr. Broida that in cases of this kind the companies always expected their agents 
to relieve them of their liability, and that, since these policies had been canceled, 
all that he could do was to take the matter up with the companies and explain the 
particular circumstances and see whether or not they wanted to go back on the 
risk. He also stated in this affidavit that the other Felker brother, Mr. Arthur 
Felker, stated that, since the policies had been cancelled, the whole matter would 
have to be put up to the companies. No premiums had ever been paid on these 
policies. The policy in suit contained a provision that it could be canceled at any 
time at the request of the insured, or by the company, by giving five days’ notice 
of such cancellation. 


There was a verdict and judgment for the defendant, and the plaintiff has 
appealed. 

[1, 2] In its brief and argument here there are only two points made by 
appellant as grounds for reversal. The first is that the verdict is against the weight 
of the evidence. It is unnecessary for us to notice this point further than to say 
that the weight of the evidence was a question for the jury, and there was a sharp 
conflict in the evidence on the issue of fact as to whether or not these policies had 
been actually canceled.. The second question, and only other question, presented 
for our consideration and urged here as grounds for reversal of this judgment, is 
that the court erred in giving and reading to the jury instruction No. 7, on behalf 
of the defendant, pemitting the jury to find that plaintiff had agreed to a cancel- 
lation when there was no evidence in the record authorizing a submission of any 
such question. Instruction No. 7 is as follows: 


“The Court instructs the jury that even though you find that the policy con- 
tained a provision by which it was necessary that defendant give plaintiff cor- 
poration five days’ notice of cancellation, if you also believe and find the evidence 
that defendant’s agent notified the representative of plaintiff of such cancellation, 


and that plaintiff then and there agreed to such cancellation, then you must find 
for defendant.” 


It must be conceded that the court is not authorized in its instructions to sub- 
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mit issues to the jury of which there is no proof. However, from the evidence 
stated, it is clear without question that there was some evidence that there was 
an agreement on the part of plaintiff that this policy should be canceled. Mr. Fel- 
ker testified, in no uncertain terms, that it was agreed by Mr. Broida that the 
policies were canceled on the date of his first visit to the offices of the Laclede 
Insurance Agency. It is true that the question asked Mr. Felker may haye been 
objectionable as merely calling for a conclusion of the witness, but there was no 
objection made to it. The answer went in without objection, and, if the answer 
be true, then there was an agreement that the policy should be canceled. Therc 
was at least sufficient testimony upon which to submit this issue to the jury. 

No other point is urged here as grounds for reversal, and no other objection 
is made to this or any other instruction, and it is not contended that there was 
not sufficient evidence to take the issue of cancellation to the jury. No errors 
appearing in the record, the judgment is affirmed. 

Haid, P. J., and Becker, J., concur. 


GRIEBEL v. NIAGARA FIRE INS. CO. No. 21076. 
St. Louis Court of Appeals. Missouri. June 3, 1930. 
Rehearing Denied June 17, 1930. 
28 Southwestern Reporter (2d) 411. 
1. INSURANCE. 

Insurer, by not requesting further appraisal on rejection of appraisal of 
tornado loss, could not complain after suit was brought that no valid appraisal 
under policy was made. 

The policy provided that in event of disagreement as to amount of 
loss or damage, it shall, at written request of either party, be ascer- 
tained by two competent and disinterested appraisers, whose appoint- 
ment shall, if requested, be agreed to in writing, the insured and in- 
surer each selecting one, and the two appraisers chosen to select com- 
petent and disinterested umpire. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

3. INSURANCE. 

Refusing instruction that if appraisers considered tornado damage to ter- 
race steps insurer should have verdict held proper under evidence. 

The instruction was properly refused, since there was no evidence 
that appraisers took into consideration terrace steps in arriving at their 
appraisal, and all evidence was to contrary, and, moreover, if appraisers 
had considered terrace steps that would not have justified verdict for in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

4. INSURANCE. 

Whether evidence justified allowing damages and attorney's fees for 
surer’s vexatious refusal to pay tornado loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Annie C. A. Griebel against the Niagara Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thomas B. Harlan and T. J. Hoolan, both of St. Louis, for appellant 

Warder Rannells, of St. Louis, for respondent. 

Surton, C. 

This is an action on an insurance policy to recover $581.50 as loss or damage 
to plaintiff’s dwelling house located on Easton avenue, in the city of St. Louis, 
caused by a tornado or windstorm which occurred on April 19, 1924. The trial, 
with a jury, resulted in a judgment for plaintiff for the full amount of the loss 
sued for, with interest, along with damages and attorney’s fees for vexatious 
refusal to pay the loss, and defendant appeals. 

There was never any question of defendant’s liability for the payment of 
the loss. The only question arose over the amount of the loss or damage, and 
at the request of the defendant, this was submitted to appraisers under the 
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provisions of the policy sued on. The policy was issued on January 26, 1922, and 
was in force at the time the loss occurred. It insured plaintiff against loss or 
damage by tornado, windstorm, or cyclone, to the property before mentioned, 
and contained, among others, the following provisions: 

“In the event of loss this Company shall not be liable under this policy 
beyond the sum or sums hereby insured, nor the cash value of the property at 
the time of the loss, nor (except as otherwise provided herein) the owner- 
ship interest of the assured therein. Said loss to be ascertained as hereinafter 
provided, and in no case to exceed what it would then cost to repair or re- 
place the property damaged or destroyed with material of like kind and quality, 
with proper deduction for depreciation however caused. * * * This Com- 
pany reserves the right, if it so elect, to take all or any part of the articles 
damaged at their ascertained or appraised value; also, to repair, rebuild or re- 
place any property damaged or destroyed. * * * 

“In the event of disagreement as to the amount of any loss or damage, the 
same shall, at the written request of either party, be ascertained by two com- 
petent and disinterested appraisers, whose appointment shall, if requested, be 
agreed to in writing, the insured and this company each selecting one, and the 
two so chosen shall first select a competent and disinterested umpire; the ap- 
praisers together shall then estimate and appraise the loss, stating separately 
sound value and damage, and failing to agree, shall submit each subject of dif- 
ference to the umpire, and the award in writing, under oath, of any two of 
them shall determine the amount of such loss, but such appraisal shall affect 
no other question under this policy, and until such appraisal, if requested, shall 
be had, the loss shall not be payable.” 

The defendant selected as its appraiser Christian Haase, and the plaintiff 
selected George F. Hill. The appraisers met and appraised the loss or dam- 
age at $581.50. Since there was no disagreement between the appraisers as to 
the amount of the loss or damage, they did not select an umpire. The defendant 
rejected the award of the appraisers on various grounds stated in a letter to 
plaintiff relating to the failure of the appraisers to comply with the terms of 
the policy in their procedure, and on the further ground that the award was 
excessive. At the trial plaintiff appears to have abandoned the award of the 
appraisers as determinative of the loss or damage, and submitted that issue 
on the facts as shown by the evidence. 

[1] The defendant assigns error upon the refusal of its instruction in the 
nature of a demurrer to the evidence, on the ground that the appraisal re- 
jected by defendant was defective and invalid in that the appraisers did not 
comply with the provisions of the policy in making the appraisal. The ap- 
praisers, as appears by their award, duly made in writing, appraised the loss 
or damage to the mansard roof only, fixing the loss or damage, after allowing 
for depreciation, at $581.50. The evidence shows, however, that in fact the ap- 
praisers included in this award windows not a part of the mansard, capping for 
stairs and painting the same, and some iron pipe railing on the steps, without 
itemizing them in their award, but listing all these items in their award as man- 
sard only. Defendant insists that the appraisal is invalid for this reason, and 
ior the further reasons that the appraisers did not first select an umpire nor 
take an oath to the appraisal, and urges that therefore there was no valid ap- 
praisal as required by the provisions of the policy, and that since a valid ap- 
praisal is a condition precedent to the right of plaintiff to sue and recover on 
the policy, the instruction in the nature of a demurrer to the evidence should 
have been given. We can see no merit in this assignment. If defendant re- 
garded the appraisal as invalid and abortive, and desired a further appraisal 
to be made, it ought to have requested it upon rejection of the appraisal as 
made. Not having done so, it may not be heard to complain after suit is brought 
that no valid appraisal was made in accordance with the policy provisions. 


_ [2] The court, at the instance of the plaintiff, gave to the jury the follow- 
ing instruction: 


_ “The Court instructs the jury that if you find for the plaintiff, then, in ascer- 
taining the loss, if any, sustained, you should determine the reasonable market 
value of the insured property immediately prior to said windstorm and the 
reasonable value thereof immediately after said windstorm.” 
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Defendant complains of this instruction on the ground that there was no 
proof in the case as to the reasonable market value of the property immediately 
prior to the windstorm, and on the further ground that it was not the proper 
measure of the loss or damage under the provision of the policy that the loss 
or damage in no case shall exceed what it would cost to repair or replace the 
property damaged, with proper reduction for depreciation. 

Christian Haase, the appraiser selected by the defendant to appraise the 
damage to the property, testified that he and George F. Hill, the appraiser 
selected by plaintiff, who was dead at the time of the trial, viewed the property 
separately, and later met; that they agreed on the amount of damages; that 
they compared their items and agreed upon the amount of the loss and made 
out and signed their award; that they appraised the sound value at $728, less 
about 20 per cent. depreciation, amounting to $146.50, leaving a balance of 
$581.50 as the loss; that they estimated that it would cost $728 to replace or 
repair the property, and placed a depreciation on it of $146.50; that they agreed 
upon these items of sound value, depreciation, and loss or damages. 

Though there was no direct evidence of the market value of the insured 
property before the loss, the cost of the necessary repairs, and the deprecia- 
tion, were definitely shown by the evidence. Ordinarily, the market value of 
the property before the loss would be the same as its value after it was re- 
paired, less depreciation on the repaired or replaced work. Defendant tried the 
case below on the theory that the cost of repair or replacement, less deprecia- 
tion, was the proper measure of the loss or damage, and it is evident that the 
jury adopted that theory in arriving at their verdict, since they allowed $581.50 
as the loss or damage, which was the precise cost of repair or replacement, less 
depreciation, as shown by the testimony of defendant's appraiser. We do not 
regard the instruction as harmful under the circumstances. 

[3] Defendant further complains -of the refusal of its instruction to the 
effect that if the appraisers took into consideration damage to the terrace steps 
in arriving at their appraisal, then the verdict should be for the defendant. 
It is manifest that this instruction was properly refused for the reason that 
there was no evidence that the appraisers took into consideration the terrace 
steps in arriving at their appraisal, and all the evidence was to the contrary. 
Moreover, if the appraisers had taken the terrace steps into consideration, this 
would not have justified a verdict for the defendant. ; 

[4] Defendant makes the further point that there was no justification for 
the allowance of damages and attorney’s fees for vexatious refusal to pay 
the loss. As we have before stated, there was never any question as to the 
defendant’s liability for the loss sustained, and the only controversy arose over 
the amount of the loss. It was stipulated at the trial that John L. Ferguson 
was ill at the time, and that if present, he would testify that at the request 
of the defendant he made an examination of the damaged property, and sub- 
mitted to defendant a bid for $365, in writing, on May 10, 1924, for repairing 
the property, and that in his opinion this was the fair and reasonable value of 
the repair work that would be necessary at that time. The bid submitted by 
the witness was admitted in evidence, and read to the jury, as follows: 

“T have made a careful examination of the building on Easton Avenue, and 
estimate this damage by late windstorm to mansard and front steps to be 
$365.00 consisting of all new woodwork for mansard, new capping front steps, 
painting new woodwork, galvanize iron cornice on mansard, roofing, slating and 
flashing, glass three lights D. S. A., and iron cresting on mansard.” 

The record then recites as follows: 

“It was further stipulated that Ferguson’s bid was submitted to plaintiff 
and that he offered to do this work for this price, which we would have paid, 
but that plaintiff refused to permit him to do it.” 


It will be observed that though the witness’s stipulated testimony designates 
the writing submitted to defendant as a bid, the writing iself shows on its 
face that it was not a bid, but a mere estimate of the damage. Though it 
appears that the witness proposed to plaintiff that he would do the work at 
the price estimated, it does not appear that the defendant offered to repair 
the property or undertook to assume any responsibility for the work which 
the witness offered to do. On September 29, 1924, more than five months after 
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this estimate was made, and the dispute had arisen between the parties as 
to the amount of loss or damage, defendant requested an appraisal to be made. 
When the appraisal was made and agreed upon by both the appraisers, de- 
fendant wrote plaintiff rejecting the appraisal on the grounds heretofore stated. 
In its letter defendant said, among other things, that every one who examined 
the damage immediately after the loss occurred, knew that the amount of 
$581.50 was excessive, and that there was abundant proof of the fact that the 
mansard roof was old and had sustained prior losses. Though the letter clearly 
indicates that a number of persons had examined the damaged property im- 
mediately after the loss occurred and knew what the damage was, defendant 
did not produce any of these persons as witnesses, except the one who at de- 
fendant’s instance made an estimate of the damage, and notwithstanding the 
letter states that there was abundant proof that the mansard roof was old and 
had sustained prior losses, defendant produced no such proof. We think the 
evidence sufficient to justify the jury in concluding that the defendant was not 
sincere in its refusal to pay the loss claimed, on the ground that it was ex- 
cessive, but was merely attempting to drive a bargain in settling the loss, or 
in other words, to get an unfair reduction in the indemnity which the plaintiff 
purchased and paid for. It is one of the purposes of the statute penalizing 
insurance companies for vexatious refusal to pay losses, to prevent the com- 
panies from forcing the insureds to yield an unfair reduction in the settlement 
of their losses in order to avoid the expenses of litigation. We cannot say, as 
a matter of law, that there was no evidence in the present case to justify the 
allowance of damages and attorney’s fees for vexatious refusal to pay the 
loss. - 

The Commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


AUTOMOBILE INS. CO. v. CONWAY. 
CONWAY v. AUTOMOBILE INS. CO. 
Court of Chancery of New Jersey. July 9, 1930. 


151 Atlantic Reporter 105. 
1. INSURANCE. 

Wife sued by insurer, as assignee of mortgagee, to foreclose mortgage, held 
entitled to credit on mortgage debt for amount of insurance under separate 
policy due deceased husband for loss occurring before his death. 

Premises in controversy, during life of fire policy, were transferred 

to husband and wife, subject to existing mortgage. Policy contained 

standard mortgagee clause, and on transfer of premises indorsement was 

attached, reciting that husband would thereafter be recognized as assured. 

Subsequently, two other policies were taken out by husband and wife. 

The property was destroyed by fire, and first insurer paid off mortgagee 

and took assignment of mortgage and brought suit to foreclose against 

wife who owned fee in premises, husband being interested only as ten- 

ant by entirety. Insurer bringing suit to foreclose contended that it 

was not liable on original policy to husband, and that wife, after hus- 

band’s death, in foreclosure proceedings, was not entitled to credit 

on mortgage debt for amount of insurance due husband. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

2. INSURANCE. 

Taking out additional insurance held, under fire policy, to immediately reduce 
liability of each insurer proportionately. 

Fire policies issued contained provisions to effect that insurer shall 
not be liable under policy for greater proportion of loss than amount in- 
sured shall bear to whole insurance, whether valid or not. 


(For other cases, see Insurance, Dec. Dig. § 504.) 
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3. INSURANCE. 


Absent proof that insurance agent exceeded authority in attaching indorse- 
ment, court assumed agent’s authority was conceded. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Suit by the Automobile Insurance Company, a foreign corporation, against 
Sarah Conway. 

Decree in accordance with opinion. 

These conclusions are also dispositive of the case of Conway v. Automobile 
Insurance Co., Docket 78, p. 428, which case was heard on the same day. 

Arthur T. Vanderbilt, of Newark, for complainant. 

Albert A. F. McGee, of Atlantic City, for defendant. 

INGERSOLL, Vice Chancellor. 

On the 7th day of January, 1924, the Automobile Insurance Company of 
Hartford, Conn., insured the premises known as 3512 Pacific avenue, Atlantic 
City, N. J., against loss by fire, to the amount of $19,000 said policy being the 
standard fire insurance policy under the state of New Jersey and others. 

One Elizabeth M. Lutz held a mortgage of $19,000 upon said premises, and 
the policy contained a New Jersey standard mortgagee clause that “loss or 
damage, if any, under this policy, shall be payable to Elizabeth M. Lutz (whose 
name is now Elizabeth M. Lutz Ross) as mortgagee, as interest may appear.” 

On the 2d day of March, 1925, said lands and premises were conveyed 
by Elizabeth Claire Haggenbotham and her husband to the said Sarah Conway 
and her husband, James F. Conway, subject to the operation of the mortgage 
above referred to in the sum of $19,000. 

There appears attached to the policy of insurance an indorsement as fol- 
lows: “Elizabeth Clave Haggenbotham 3-1-25. James F. Conway is hereafter 
recognized as assured and owner of the property covered under this policy, 
subject nevertheless to all the terms and conditions herein contained. At- 
tached to and forming part of policy #2278 Automobile Insurance Company of 
Hartford, Conn. R. Saslaff, Agents.” 

It will be noted that the original policy, after the signatures of the presi- 
dent and secretary, reads: “Countersigned at Atlantic City, N. J. this 8th day 
of January, 1924, R. Saslaff, Agent.” 

Some time after said purchase and prior to the 24th day of March, 1927, 
policies were taken out on the said premises in the name of the complainant, 
Sarah Conway, and her husband, James F. Conway, one policy being No. 1303 
of the National Liberty Insurance Company of America, in the sum of $7,500, 
and another policy No. 1225 in the same company in the sum of $20,000, a total 
amount of insurance in the three policies of $46,500. 


On or about the 24th day of March, 1927, a fire occurred in the premises 
known as 3512 Pacific avenue, and the damage was estimated at the sum of 
$20,192.90. By reason of the clauses in each of the said policies, which read 
that “this company shall not be liable under this policy for a greater propor- 
tion of any loss on the described property, or for loss by and expense of re- 
moval from premises endangered by fire, than the amount hereby insured shall 
bear to the whole insurance, whether valid or not, or by solvent or insolvent 
insurers, covering such property, and the extent of the application of the in- 
surance under this policy or of the contribution to be made by this company 


in case of loss, may be provided for by agreement or condition written here- 
on or attached or appended hereto.” 


The National Liberty Insurance Company of America paid over to the 
owners the sum of $11,532.02, and the Automobile Insurance Company of Hart- 
ford, Conn., should be responsible for the balance of $8,250.88. The Automobile 
Insurance Company of Hartford, Conn., paid to the said Elizabeth M. Lutz (now 
Elizabeth M. Lutz Ross) the amount due upon the mortgage held by her 
amounting to $19,000, and took from the said Elizabeth M. Lutz Ross an assign- 
ment of said mortgage, which mortgage it is now attempting to foreclose, claim- 
ing that they are subrogated to the rights of the said Ross, and that, inas- 
much as James F. Conway was not the owner in fee of the premises, being 


only a tenant in the entirety, no amount is due to him from the insurance com- 
pany. 
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Although James F. Conway has died since the time of the fire, and the 
payment of $19,000 plus has been made by the insurance company to the mortgagee, 
and an assignment taken thereof, $8,250.88 was the amount of enforceable loss to 
be credited to Conway, he having an insurable interest in the land. 

Quoting from the brief of the defendant, citing 26 C. J. 582: “Where one 
of two or more joint owners or owners in common of property insures his in- 
terest separately against loss by fire, he is entitled in case of loss, to receive 
and retain the insurance.” Corpus Juris, however continues : “In such a case 
the insurance does not inure to the benefit of the co- tenant.” Section 582, Id. 
“A husband and not his wife is entitled to the proceeds of a policy taken out 
in his favor, notwithstanding she has an interest in the property; and although 
she in fact owns the property, she cannot, it is held, recover on such a policy.” 
This, of course, is based upon the general rules as to rights to proceeds of 
a policy, as set out in paragraph 581, 26 C. J. 434: “As the policy is a personal 
contract between the insurer and the insured, and not a contract which in 
any sense runs with the property, the insurance money is generally payable 
to the person whose interest is covered by the policy, without regard to the 
nature and extent of his interest in the property, provided he had an insurable 
interest at the time of making the contract and also at the time of the loss.” 
Weinberger v. Agriculural Insurance Co., 80 N. J. Law, 202. 76 A. 343. 

[1] And it can make no difference in equity whether this payment was 
actually made by the insurance company before or after the death of Mr. Con- 
way for the loss and the responsibility of the insurance company accrued in 
his life time. The complainant must, therefore, credit upon the said mortgage 
the sum for which it was responsible to the insured, James F. Conway, at the 
time of the fire, and a decree will be so advised. Mrs. Conway will, by this 


method, have received all the full payment for the damages suffered by fire, 


which was fixed at $20,192.90, by the payment of $11,532.02, the balance due 
from the National Liberty Insurance Company of America and by the pay- 
ment on account of the mortgage in the sum of $8,250.88, the proportionate 
amount due to her husband, James F. Conway, and paid on account of the 
mortgage. 

[2] The act of Mr. and Mrs. Conway in taking out additional insurance im- 
mediately reduced the liability of each company proportionately, as provided 
for in the policies. It will be noted that there is no assignment of the insured’s 
interest in this policy to the Conways, nor to either of them; although there 
appears the indorsement above quoted. 

Justice Van Syckel in Millville Mutual Marine & Fire Insurance Company 
v. Mechanics’ and Workingmen’s Building & Loan Association, 43 N. J. Law, 
652, speaking for the Court of Errors and Appeals at page 658, said, after stat- 
ing the facts and conditions both: “In this aspect of the case it is manifest that 
the insured was justified in drawing the inference that nothing more was neces- 
sary to be done on his part to continue the life of the policy. Until notice was 
agent’s assurance. The company cannot thus lull their policy-holder into a 
given to him to do some further act, he had a right to rest securely upon the 
agent’s assurance. The company cannot thus lull their policy-holder into a 
false security, and take advantage of an cmission on his part thereby induced, 
to work a forfeiture of their contract.” 

[3] The insurance company makes no claim, however, that Saslaff, the 
agent of the company, exceeded his authority in attaching said clause to the 
policy, and, in the absence of proof, it will be assumed that his authority is con- 
ceded. 


ROSE INN CORPORATION v. NATIONAL UNION FIRE INS. CO. et al. 
Supreme Court, Appellate Division, Third Department. May 8, 1930. 
243 New York Supplement 249. 
1. INSURANCE. 
Policy provision requiring written notice of cancellation is for benefit of 
sured, and may be waived. (Insurance Law, § 122). 
(For other cases, see Insurance, Dec. Dig. § 229[1].) 


& 344.4446 44 -% 








824 The Insurance Law Journal, Vol. 75 [Oct., 1930 






































































2. INSURANCE. 
Insurance agent could not act as agent for insured and insurer in case there 
was conflict of interest. 
(For other cases, see Insurance, Dec. Dig. § 98.) 
3. INSURANCE. 
Insurance agent, in case there was no conflict of interest, could act-as agent 
both for insured and insurer. 
(For other cases, see Insurance, Dec. Dig. § 98.) 
4. INSURANCE. 


Insurance agency, authorized by insured to maintain specific amount of in- 
surance, had authority to accept immediate cancellation of policies. 
Since the insurance agency was acting within authority granted to it 
by insured in consenting to immediate cancellation and within general 
authority and special instructions of insurer in effecting cancellation, there 
was no incompatibility and no divergence ‘of interest in relations prevent- 
ing it from acting as agent for both parties. 
(For other cases, see Insurance, Dec. Dig. § 229[4].) 
5. INSURANCE. 


insurance agency, authorized to maintain insurance, acted within scope of 
authority in issuing new policies after accepting cancellation. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from Supreme Court, Saratoga County. 

Action by the Rose Inn Corporation against the National Union Fire Insur- 
ance Company, the London Assurance Corporation, the Niagara Fire Insurance 
Company, the Importers’ & Exporters’ Fire Insurance Company, and the American 
Eagle Fire Insurance Company. Judgment in favor of plaintiff (133 Misc. Rep. 
440, 232 N. Y. §. 351) against the last two named defendants and dismissing the 
complaint as to the first named defendants, and plaintiff and the last two named 
defendants appeal.. Judgment for plaintiff against the last two named defendants 
reversed on the law and facts, and judgment rendered in favor of plaintiff against 
the first three named defendants. 


Argued before Hinman, Acting P. J., and Davis, Whitmyer, Hill, and Has- 
brouck, JJ. 

sutler, Kilmer, Hoey & Butler, of Saratoga Springs (Charles L. Hoey, of 
Saratoga Springs, of counsel), for appellant Rose Inn Corporation. 

Richards & Affeld, of New York City (Frank Sowers, of New York City, 
a —: for appellants Importers’ & Exporters’ Ins. Co. and American Eagle 
ns. Co. 

Ainsworth, Sullivan & Archibald, of Albany (Charles B. Sullivan, of Albany, 


of counsel), for respondents National Union Fire Ins. Co., London Assur. Cor- 
poration, and Niagara Fire Ins. Co. 
Hill, J. 


Plaintiff's building and furniture were damaged by fire on March 5, 1928. 
The amount is not in dispute. The question to be determined is, Was the property 
insured by policies issued by the Importers’ & Exporters’ Insurance Company 
for $6,000, and the American Eagle Insurance Company for $2,000, or had_ this 
insurance been replaced by four policies of $2,000 each, one issued by each of the 
following companies: National Union Fire Insurance Company, the London As- 
surance Corporation, Niagara Insurance Company, and Importers’ & Exporters’ In- 
surance Company. Those issued by the first two companies have been referred 
to as the old policies and the others as the new policies. 


The property insured was a summer hotel and furniture in Saratoga Springs. 
The Van Voast & Leonard Agency, Incorporated, represented twenty-five or more 
insurance companies at that place, and was the agent for all of the defendants, 
and had in its possession policies from all of these companies which it had author- 
ity to countersign, execute, and deliver. When plaintiff became the owner of the 
insured property in 1925, insurance to the amount of $13,000 had been written by 
the Van Voast Agency in companies represented by it, and plaintiff’s vice presi- 
dent requested that amount of insurance be kept in force. The agency under- 
took this commission. All changes thereafter, through cancellation or expiration 
of policies, were made by the agency without further instructions from the plain- 
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tiff. The companies were always selected by the agency without the suggestion 
or knowledge of the plaintiff. When a company so requested, the office record of 
that policy was marked “canceled” without notice to the plaintiff. Plaintiff’s ac- 
count was credited with the unearned premium. At the same time, a new policy 
in like amount was issued in another company, and plaintiff’s account debited with 
the new premium. A manual exchange of policies was later made with the plain- 
tiff. This course of conduct had been followed without variation from 1925 to 
February 28, 1928. On that date, the American Eagle Company directed the agen- 
cy to cancel its policy. Following the usual practice, a new policy of the London 
Assurance Corporation for a like amount was issued. A formal notice of can- 
cellation was mailed to plaintiff because of the temporary absence of its officers, 
but was not delivered before the fire. On March 3 following, the agency was in- 
structed to reduce its policy of $6,000 to $2,000. Again, following the usual prac- 
tice, new policies of $2,000 each were issued in the Importers’ & Exporters’ Com- 
pany, National Union Company, and Niagara Company. The agent notified the 
companies on the date of the issuance of each of the new policies. The policies 
had not been exchanged at the time of the fire. The premiums upon the new poli- 
cies were sent to the companies by the agency in the usual course, and were re- 
tained until the trial when an offer to return was made. Plaintiff claims under 
one set of policies only, and has brought this action in the alternative. Section 
211, Civil Practice Act. 

[1, 4] We must decide whether the old policies were canceled, for the plain- 
tif did not intend to have both the new and the old ones in force, and the Van 
Voast Company was not authorized to effect additional insurance, but only to 
maintain the amount at the original figure. Davis & Son v. Russian Transport 
& Insurance Co., 182 App. Div. 668, 169 N. Y. S. 960. The policies each contained 
a provision that five days’ written ontice must be given if the company wished to 
cancel. This had not been done, and no tender of the unearned premium had been 
made. Unless the plaintiff consented, or waived the giving of the notice and the 
return of the unearned premium, the policies were not canceled. Buckley v. Citi- 
zens’ Insurance Co. of Missouri, 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 
889. These provisions in the policy were for its benefit, and it could waive them. 
Section 122, Insurance Law; Gately-Haire Co. v. Niagara Fire Insurance Co. of 
City of New York, 221 N. Y. 162, 116 N. E. 1015, Ann. Cas. 1918C, 115. If the 
Van Voast Company was plaintiff’s agent, the old policies were canceled by con- 
sent. Buckley v. Citizens’ Insurance Co. of Missouri, supra; Benedict v. Security 
Insurance Co., 147 App. Div. 810, 133 N. Y. S. 165: Id. 154 App. Div. 938, 139 
N. Y. S. 1116, affirmed 214 N. Y. 701, 108 N. E. 1089. It could not be agent for 
the insured and insurer if there was a conflict of interests. New York Central 
Insurance Co. v. National Protection Insurance Co., 14 N. Y. 85; Neuendorff v. 
World Mutual Life Insurance Co., 69 N. Y. 389; Empire State Insurance Co. v. 
American Central Insurance Co., 138 N. Y. 446, 34 N. E. 200. But it could if 
there was no conflict of interests and no incompatibility. Knauss v. Gottfried Krue- 
ger Brewing Co., 142 N. Y. 70, 36 N. E. 867; Rosenbaum v. Sarasohn, 184 App. 
Div. 204, 171 N. Y. S. 629. The Van Voast Company was acting within the au- 
thority granted to it by the plaintiff in consenting to an immediate cancellation. It 
was acting within the general authority and special instructions of the old com- 
panies in effecting the cancellation. There was no incompatibility and no divergence 
of interest in this relation. 

[5] The agency had been authorized by the new companies to issue policies 
of insurance. There was no limitation that it not insure property upon which in- 
surance had been canceled by other companies. No bad faith or personal interest 
is shown, and it acted fully within the scope of its authority in issuing the new 
policies. 

The United States Circuit Court of Appeals, in passing upon a similar issue, 
has said (May v. Hartford Fire Ins. Co., 297 F. 997, 998) : “When the insured ap- 
plies directly to an agent of several companies, and gets from him a promise of 
general and continuous protection against fire, it is-indeed abundantly settled that 
the agent acts for both sides, and the courts have been at some pains to show that 
the apparent opposition of interest will not invalidate any substitutions he may make. 

hus if, having underwritten the loss in some company which proves unwilling, 
such an agent accepts a cancellation and underwrites the risk in another company of 
which he is equally an agent, the courts enforce the substitution.” 
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The Supreme Court of Ohio (Johnson v. North British & Mercantile Insur- 
ance Co., 66 Ohio St. 6, 14, 63 N. E. 610, 612), speaking of an agency for both in- 
surer and insured, said: “This office he might properly undertake to perform, in- 
asmuch as its performance did not conflict with his duties to the companies which 
he represented. He could not serve two masters whose interests were incom- 
patible, but he could properly serve both parties so long as the duties were con- 
sistent.” 

Courts in other states have held a like doctrine. Hollywood Lumber & Coal 
Co. v. Dubuque Fire & Marine Ins. Co., 80 W. Va. 604, 92 S. E. 858; Warren 
v. Franklin Fire Ins. Co., 161 Iowa, 440, 143 N. W. 554, L. R. A. 1918E, 477; Dalton 
v. Norwich Union Fire Ins. Soc. (1919 Tex. Com. App.) 213 S. W. 230; Allemania 
Fire Ins. Co. v. Zweng, 127 Ark. 141, 145, 146, 191 S. W. 903; Wilson v. German- 
American Insurance Co., 90 Kan. 355, 358, 359, 133 P. 715; Sterling Fire Ins. 
Co. v. Comision Reguladora Del Mercado De Henequen, 195 Ind. 29, 143 N. E. 2. 

Judgments in favor of the plaintiff and against the American Eagle Fire In- 
surance Company and in favor of the plaintiff and against the Importers’ & Ex- 
porters’ Fire Insurance Company should be reversed on the law and facts, and judg- 
ment rendered in favor of the plaintiff and against the London Assurance Cor- 
poration for $1,247.49, and against the defendant National Union Fire Insurance 
Company for $1,346.41, and against the defendant Niagara Fire Insurance Com- 
pany for $1,346.41, each of the foregoing judgments being with costs in all courts, 
and against the Importers’ & Exporters’ Fire Insurance Company for $1,346.41 
without costs, interest on damages in each instance being computed from June 28, 
1928. Conclusions of law numbered 1 to 7, inclusive, contained in the decision 
should be disapproved, and findings of fact numbered 10 to 21, inclusive, contained 
in the findings proposed by defendants National Union, London Assurance, and 
Niagara Fire Insurance Companies should be reversed, and conclusions of law 
numbered I to VII, proposed by defendants National Union, London Assurance, 
and Niagara Fire Insurance Companies, should be disapproved. We should make 
the following new findings of fact: Sixth, ninth, tenth, eleventh, twelfth, thirteenth, 
and fourteenth contained in the findings of fact proposed by the Importers’ & Ex- 
porters’ and American Eagle Fire Insurance Companies, and we should approve 
the conclusions of law proposed by such defendants numbered I to VIII, inclusive. 

Judgment in favor of the plaintiff and against the American Eagle Fire Insur- 
ance Company, and in favor of the plaintiff and against the Importers’ & Ex- 
porters’ Fire Insurance Company, and for costs against each of the defendants, is 
reversed on the law and the facts, and judgment is directed in favor of the plain- 
tiff and against the London Assurance Corporation for $1,247.49, and against thc 
defendant National Union Fire Insurance Company for $1,346.41, and against the 
defendant Niagara Fire Insurance Company for $1,346.41; with one bill of costs 
in this court and in the court below against the foregoing three defendants and 
against the defendant Importers’ & Exporters’ Fire Insurance Company for $1,- 
346.41, without costs; with interest on damages in each instance being computed 
from June 28, 1928. 

This court disapproves of conclusions of law numbered 1 to 7 inclusive; and 
findings/of fact numbered 10 to 21, inclusive, contained in the findings proposed by 
defendants National Union, London Assurance, and Niagara Fire Insurance Com- 
panies are reversed, and conclusions of law numbered I to VII, proposed by de- 
fendants National Union, London Assurance, and Niagara Fire Insurance Com- 
panies are disapproved. 

This court makes the following new findings of fact, to wit: The findings of 
fact proposed by the defendants Importers’ & Exporters’ Fire Insurance Company 
and the American Eagle Fire Insurance Company, numbered sixth, ninth, tenth, 
eleventh, twelfth, thirteenth, and fourteenth, and this court approves the conclu- 
sions of law proposed by such defendants numbered I to VIII, inclusive. 

Hinman, Acting P. J., and Davis, Whitmyer, and Hasbrouck, JJ., concur. 





Schubert v. McLain & McLain 


SCHUBERT v. McLAIN & McLAIN. No. 3364. 
Court of Civil Appeals of Texas. Amarillo. Feb. 26, 1930. 
Rehearing Denied April 2, 1930. 
27 Southwestern Reporter (2d) 846. 
1. INSURANCE. 
Risk under policy will be regarded as beginning with commencement of 
contract. 
(For other cases, see Insurance, Dec. Dig. § 175.) 
2. INSURANCE. 
Application may stipulate that risk shall commence on day named therein, 
and thus cover loss ocurring before issuance of policy. 
(For other cases, see Insurance, Dec. Dig. § 175.) 
3. INSURANCE. 


Where application provided hail insurance should take effect after 24 hours 
and continue effective unless rejected, and insurance company accepted appli- 
cation, risk attached, preventing defense of failure of consideration of premium 
note, notwithstanding delay in issuance of policy. 

The application provided that the insurance should be in effect from 

24 hours after the date of the actual signing of the application until 

August 5, and should in any case be binding as a special agreement 

until 24 hours after receipt of application by insurance company, and 

that company should within 24 hours complete the contract by issuing 
policy or reject it by telegram or registered mail. The company failed 

to give any notice of rejection, and issued policy on June 5, three days 

after the application, but return of premium note to agent for indorse- 

ment caused delay in mailing policy to agent until July 13. The in- 
sured defended suit on the premium note on ground that delay in de- 
livering the poilcy constituted failure of consideration. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from District Court, Hansford County; Newton P. Willis 


Suit by M. L. and L. S. McLain against W. A. Schubert. 
plaintiffs, and defendant appeals. 


Reformed and affirmed. 


Jos. H. Aynesworth and Hiram K. Aynesworth, both of Stinnett 
pellant. 


, Judge. 
Judgment for 


, for ap- 


Jot Horton, of Spearman, for appellees. 

Jackson, J. 

This suit was intituted in the district court of Hansford county, Tex., by 
the plaintiffs, M. L. and L. S. McLain, against the defendant, W. A. Schubert, 
on a promissory note for the sum of $941.33 and interest thereon at the rate 
of 6 per cent. per annum from date until paid. 

Plaintiffs allege: 

That on or about June 22, 1928, the defendant made, executed, and de- 
livered his promissory note, for a valuable consideration, payable to the Ameri- 
can Alliance Insurance Company on or before July 15, 1928, for insurance on 
his crop of wheat and barley grown in the year 1928 on certain lands described 
in said note and fully set out in their petition. Plaintiffs allege that at the 
time of the execution and delivery of the note, and contemporaneous there- 
with, the defendant made application for hail insurance to the American Alli- 
ance Insurance Company for insurance covering his interest on wheat and bar- 
ley grown on said lands. 

That said note was executed in payment of the premium due the American 
Alliance Insurance Company for insuring the defendant against loss to his 
grain by hail, and covered a period of time beginning twenty-four hours after the 
hour and date of the actual signing of said application by the defendant and 
the agents of the insurance company, 9 o’clock a. m., June 22, 1928, and end- 
ing August 5, 1928, unless the same was canceled under the provisions of said 
application. That said application provided that it was understood and agreed 
that the insurance was to take effect twenty-four hours after the execution 
of the application and be binding as a special agreement for twenty-four hours 
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after the receipt of said application by the insurance company at its policy 
writing office in Oklahoma City, Okl. That during said twenty-four hours 
the insurance company should either complete the contract by the issuance 
of a policy or reject the application by sending a telegram or registered letter 
addressed to the defendant at Spearman, Tex., either of which, if sent, would 
immediately terminate the application for insurance when such telegram or 
letter reached the post office or telegraph office at Spearman, Tex., and, if 
the application was not so rejected, the insurance would continue in full force 
and effect for the time provided in such application. 

That the insurance company received the application at its office in Okla- 
homa City, Okl., gave defendant no notice of its rejection, but, in accordance 
with the terms and provisions thereof, on June 25, 1928, issued an insurance 
policy for $7,650, covering defendant’s wheat and barley, and mailed such pol- 
icy to its agents, McLain & McLain, at Spearman, Tex., which was by them 
mailed to defendant at his post office address at Spearman, Tex. That, by 
reason of such application and policy, the defendant was protected by insur- 
ance on his wheat and barley against loss on account of hail for the period of 
time covered by said instruments. 


That on or about November 1, 1928, the American Alliance Insurance Com- 
pany, for a valuable consideration, sold, transferred, and assigned said note 
to plaintiffs, who are now the legal owners and holders thereof. ‘That said 
note provided that, in the event default was made in the payment thereof, the 
defendant would pay reasonable attorney’s fees for the collection thereof. That 
the defendant, though often requested, has failed and refused to pay said note 
or any part thereof and still fails and refuses, to the damage of plaintiffs in 
the sum of $941.33, with interest at the rate of 6 per cent. per annum from 
date and attorney’s fees in the sum of $150, which plaintiffs allege is reason- 
able. 

The defendant answered, alleging that the plaintiffs were the agents oi 
the American Alliance Insurance Company, and were not holders of said note 
for value without notice; denied that the policy was ever delivered, and alleged 
that the only consideration for said note was the binding force and effect of 
the application for said insurance and the binding force and effect of said 
policy of insurance thereafter to be issued in pursuance to said application; 
that the proposed insurance contract was to be either rejected, and the de- 
fendant notified thereof, or that said contract was to be completed by the 1s- 
suance of a policy, and that said contract was never completed and such policy 
issued as provided in said application; that said application was received at 
the Oklahoma City office on June 25, 1928, but was not, in fact, approved by 
the company, and was never approved and a policy issued, but that, if it be 
true that any policy was ever issued, it was on July 13, 1928, and not in ac- 
cordance with the application; that the defendant had cut a great portion of 
his standing grain at that time, and that by the terms of the application for 
insurance it was provided that it should not cover or protect grains that were 
cut and saved, and that, at the time the policy was issued, on said date there 
was little, if anything, left to be covered by said policy, and the defendant 
was without insurance during said period, and, when said policy was delivered, 
if at all, it was null and void and of no force and effect. Based on the facts 
alleged, the defendant, by a verified plea, urged failure of consideration of said 
note. 


Plaintiffs filed a supplemental petition, consisting of special exceptions and 
general denial and some other matters which we deem it unnecessary to set out 
here. 


At the conclusion of the testimony, the court directed the jury to find for 
the plaintiffs the amount of principal, interest, and attorney’s fees in said note 
sued upon, and on such directed finding the court rendered judgment that 
the plaintiffs have and recover of and from the defendant $1,157.22, the amount 
of principal, interest, and attorney’s fees, together with their costs, from which 
judgment this appeal is prosecuted. 

The appellant assigns as error the action of the trial court in directing 
a verdict against him, because the testimony presented issues of fact on his 
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plea of total failure of consideration and his contention of partial failure of 
consideration. 

The record discloses that the application for insurance was signed by the 
appellant and the agents of the insurance company, McLain & McLain, at Spear- 
man, Tex., at 9 o’clock a. m. on June 22, 1928. That this application was re- 
ceived at the policy writing office of the insurance company in Oklahoma City, 
Okl., on June 25, 1928; that no notice of the rejection of such application was 
given to appellant at Spearman, Tex., either by wire or registered letter, but 
that on June 25th a policy was issued by the company for the amount of the 
application covering the crops of appellant on the lands described until August 
5, 1928, for the premium of $941.33, represented by the note sued on; that the 
policy was mailed to McLain & McLain, agents for the American Alliance 
Insurance Company on July 13, 1928, this delay being caused by the return 
of the premium note to McLain & McLain at Spearman, Tex., for their in- 
dorsement; that the countersigned policy was mailed by McLain & McLain to 
appellant; that the application for the insurance was not rejected, and the pol- 
icy issued thereon was never canceled; that the plaintiffs are the owners and 
holders of the note sued on, by proper transfer thereof. 

The application, so far as necessary ‘to a disposition of this appeal, reads: 

“TI, W. A. Schubert, post office Spearman, State of Texas, hereby make 
application to the American Alliance Insurance Company, New York, for in- 
surance upon growing crops hereinafter more specifically described, against 
direct loss or damage by ‘hail’ only, to the amount of Seven-Thousand-Six- 
Hundred-Fifty and No/100 ($7,650.00) Dollars, beginning between twenty-four 
hours from the hour and date of the actual signing of this application by me 
and the agents of this company, unless otherwise provided hereinafter, until 
12 o’clock noon of the expiration date provided herein, for the respective crops 
covered hereunder, unless otherwise provided hereinafter, or by special agree- 
ment in writing added hereto, at the time of the signing of this application; it 
being understood and agreed that this insurance takes effect from the time pro- 
vided herein for the commencement thereof, in accordance with the conditions here- 
of, and is held binding as a special agreement until twenty-four hours after the 
receipt of this application by this company at its policy writing office, during 
which time this company will either complete the contract by the issuance of a 
policy or reject the same by telegram or registered mail to the address given 
above and all liability hereunder will immediately terminate when such rejec- 
tion reaches the post office or telegraph office at the above address, otherwise 
this insurance will continue for the term provided for herein under the fol- 
lowing conditions and subject to the stipulations and conditions printed on the 
reverse side hereof.” 

[1-3] The law seems to be settled that: 

“In the absence of any stipulation fixing the time of commencement of the 
risk, it will be regarded as beginning with the completion of the contract. When- 
ever that particular act is performed, which under the circumstances is re- 
garded as completing the contract, whether it is the approval of the application, 
the payment of the premium, or the delivery and acceptance of the policy, the 
risk commences.” 2 Cooley’s Briefs on Insurance (2d Ed.) 1397, and authori- 
ties cited. 

“It may be stipulated in the application that the risk shall commence upon 
a day named therein and in such case the policy will cover a loss occurring 


before its issuance but after the day so named.” 2 Cooley’s Briefs of Insur- 
ance (2d Ed.) 1372. 


“If when the application was phoned to the agent he then accepted the ap- 
plication he probably did so with the understanding that it was effective 24 
hours thereafter. He could not make a contract of insurance by accepting 
part of the proposition and rejecting a part, but he should have rejected it as 
a whole, if he did not agree to the proposition. He could not for his company 
accept that which was beneficial to it and reject that which he considered an 
extra burden, but -he must abide by the entire contract completed upon ac- 
ceptance.” National Union Fire Insurance Co. v. Patrick (Tex. Civ. App.) 198 
S. W. 1050, 1053. 


The application for insurance obligated the company to reject the applica- 
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tion within twenty-four hours after it reached its office at Oklahoma City 
either by registered mail or wire addressed to the appellant at Spearman, Tex.: 
otherwise the insurance would continue for the term provided for in said ap- 
plication. The testimony is uncontroverted that the application was received 
on June 25th, that it was not rejected, but the policy applied for was issued on 
June 25th and later countersigned and mailed to the appellant. Under these 
facts and the authorities above cited, it is our opinion that, if appellant had 
sustained a loss caused by hail only after the acceptance of the application by 
the insurance company and its failure to notify defendant of its rejection of 
such application as provided for, the company would have been liable to ap- 
pellant fof such loss, and that there was no failure or partial failure of con- 
sideration for the note. 

[4] Appellant challenges as error the action of the trial court in instruct- 
ing the jury to find against him attorney’s fees, because there was no evidence 
offered of the reasonableness of the amount of attorney’s fees alleged. 

This assignment must be sustained. The appellees admit that no proof 
of the reasonableness of the amount of attorney’s fees was offered, and file a 
remittitur in this court of the amount allowed for attorney’s fees. 

The judgment of the trial court is therefore reformed so that the ap- 
pellees have and recover of and from the defendant only the amount of their 
note, with 6 per cent. interest thereon. 


NEW BRUNSWICK FIRE INS. CO. et al. v. GIRDNER. No. 3851. 
Court of Civil Appeals of Texas. Texarkana. April 30, 1930. 
Rehearing Denied May 8, 1930. 

28 Southwestern Reporter (2d) 193. 

1. INSURANCE. 

Burden was on insurance company to allege and prove facts entitling it to 
subrogation to mortgagee’s right. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

2. INSURANCE. 

In absence of proof that insurance company was entitled to subrogation to 
mortgagee’s right, court could conclude that right of subrogation did not exist 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Error from District Court, Hunt County; Newman Phillips, Judge. 

Suit by C. E. Girdner against the New Brunswick Fire Insurance Company 
and the Insurance Company of North America and others. Judgment for plain- 
tiff, and the named defendants bring error. 

Reversed and remanded. 

C. E. Girdner brought the suit against E. E. West, J. J. Essary, the New 
Brunswick Fire Insurance Company, and the Insurance Company of North 
America. The case was submitted to the trial court upon an agreed statement 
of facts, and from the judgment rendered thereon the two insurance companies 
have appealed. 

On October 31, 1927, J. J. Essary sold and made conveyance to E. E. West 
of lot 4 and the east half of lot 5 in block 18 in Perry’s first addition to the city 
of Denison. There was a residence upon the lots. The consideration of the sale 
was two notes, each for $1,250, payable to the order of J. J. Essary on February 
1 and August 1, 1928, respectively, and the assumption of an outstanding prior 
note for $1,995 secured by a lien, and held and owned at the time by the Denison 
Building & Loan Association. A vendor’s lien was expressly retained in the 
conveyance to secure the payment of the notes. A deed of trust was also exec- 
ted by E. E. West to J. J. Essary to secure the said indebtedness. Before the 
sale and conveyance to E. E. West, and on July 15, 1927, the Insurance Company 
of North America had issued its policy of fire insurance on the house on the 
lots to J. J. Essary in the sum of $2,000, with a mortgage or loss payable clause 
attached in favor of the Denison Building & Loan Association as its interest 
might appear. After the sale and conveyance to E. E. West, he (West) had the 
New Brunswick Fire Insurance Company of New Brunswick, N. J., to issue to 
him a policy of fire insurance on the house in the sum of $1,500. There was at- 
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tached to this latter policy a mortgage or loss payable clause reciting that the 
loss or damage ‘“‘shall be payable to the Denison Building & Loan Association Ist 
and J. J. Essary, 2nd, as mortgagee as such interest may appear.” Each of the 
policies stipulated that: 

“This company shall not be liable under this policy for a greater proportion 
of any loss on the described property, or for loss by and expense of removal 
from premises endangered by fire, than the amount hereby insured shall bear 
to the whole insurance, whether valid or not, or by solvent or insolvent in- 
surers, covering such property, and the extent of the application of 
the insurance under this policy or the contribution to be made by this 
company in case of loss may be provided for by agreement or condition written 
hereon or attached or appended hereto.” 

The mortgage or loss payable clause on each policy stipulated that: 

“In case of any other insurance upon the within described property, this 
Company shall not be liable to said mortgagee (or trustee) under this Policy 
for a greater proportion of any loss or damage to the within described property, 
than the sum hereby insured bears to the whole amount of insurance on said 
property, payable to, held by or consented to by said mortgagee (or trustee). 

“On payment to such mortgagee (or trustee) of any sum for loss or damage 
hereunder, if this company shall claim that as to the mortgagor or owner no 
liability existed, it shall, to the extent of such payment be subrogated to the 
mortgagee’s (or trustee’s) right of recovery and claim upon the collateral to 
the mortgage debt, but without impairing the mortgagee’s (or trustee’s) right 
to sue, or it may pay the mortgage debt and require an assignment thereof and 
of the mortgage.” 

Afterwards, in due course of trade and before maturity, the plaintiff, C. E. 
Girdner, purchased from J. J. Essary the two notes executed by E. E. West, 
and he was at the time of the trial the legal owner and holder of the same. No 
part of the notes has been paid. On January 9, 1929, the insured house was 
totally destroyed by fire. It was of the value of $7,000 at the time of the loss. 
It was especially agreed that: 

“Proper notice (of the fire loss) was given to each of said insurance com- 
panies as provided for under terms of the policies of insurance, and the said 
insurance companies through their duly authorized agent made an adjustment 
thereof to the extent of the indebtedness due the Denison Building & Loan, 
Association and paid the said Denison Building & Loan Association the sum of 
$2,115.50. The said insurance companies prorated their payment to the Denison 
Building & Loan Association between themselves as follows: The defendant New 
Brunswick Fire Insurance Company paying $903.22, and the Insurance Company 
of North America paying $1,204.48; but that said insurance companies and neither 
of them have not paid the plaintiff. or to any one for the plaintiff, any sum 
whatever under said policies of insurance. 

“That the plaintiff did not agree to the payment by the defendant New 
Brunswick Fire Insurance Company to the Denison Building & Loan Associa- 
tion of a part of the policy issued by it, and that such payment was made with- 
out the knowledge or consent of the plaintiff. 

“The plaintiff by the purchase of the said notes thereby became and is the 
owner and equitably entitled to all the rights and interest of said J. J. Essary, 
if any, in said policy of fire insurance.” 

By the petition the plaintiff sought recovery of the amount of the two notes 
against E. E. West as maker and J. J. Essary as indorser, together with the 
foreclosure of the vendor’s lien against the land. The petition further set up 
substantially the above agreed upon facts, and alleged “that by reason of the 
facts alleged in this petition the New Brunswick Fire Insurance Company of 
New Brunswick, New Jersey, has become liable to plaintiff in the sum of $1,- 
50000, being the amount of its policy of insurance upon the building.” The 
Insurance Company of North America, as alleged in the petition, “is made a 
party hereto, to the end that the proceeds arising from the policies aforesaid 
may be marshaled, the rights of each party therein be ascertained and deter- 
mined, and that the plaintiff may recover what he is entitled to under the law 
and under the principles of equity.” The prayer of the petition reads: 

“Wherefore, premises considered, plaintiff prays that the defendants be 
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cited to appear and answer this petition, and that on hearing hereof plaintiff 
have judgment against the said West and the said Essary for his debt, for the 
interest thereon, for attorney’s fees, for a foreclosure of his liens upon the land 
herein described, and that he have judgment against the defendants New Bruns- 
wick Insurance Company of New Brunswick, New Jersey, for the amount of 
said insurance policy and that the equities existing between all of the parties 
hereto arising out of the facts and the transactions herein alleged be ascertained 
and determined, the proceeds of said policy aforesaid be marshaled, and for 
such other relief general and special as plaintiff may be entitled to in the vrem- 
ises. 

The insurance companies set up the stipulation provided for in the loss 

payable clause in the respective policies and the actual payment of their re- 
spective pro rata parts to the Denison Building & Loan Association, and each 
company further set up the subrogation stipulation in the loss payable clause, 
and alleged that they had acquired from the Denison Building & Loan Associa- 
tion its note and lien, which was superior to any claim or right of the plaintiff 
in the suit. It was then alleged, namely: 
“The Insurance Company of North America alleges that the plaintiff herein 
has no rights as against it of any sort. The New Brunswick Fire Insurance 
Company alleges herein that it has paid already under its policy the sum of $903.22 
as aforesaid, and that if it should have any liability of any sort to the plaintiff 
herein that this liability could not exceed the difference between the amount 
already paid on said policy and the face thereof, or the sum of $596.78.” 

By a supplemental petition the plaintiff replied to the defendants’ answer, 
setting up that the house was totally destroyed by fire, and the loss became a 
liquidated demand, and “that the plaintiff is entitled to recover of the defendant 
New Brunswick Fire Insurance Company the full sum of $1,500.00 under the 
equitable doctrine of marshaling assets as fully pleaded in his original petition” 
and further that “the plaintiff specially denies that either of the defendants 
have paid the losses occasioned by said destruction of the building, but, by 
some arrangement and understanding the said defendants purchased the indebted- 
ness held by the Denison Building & Loan Association and took a transfer of 
the property or lots upon which said building was located to one D. D. McLarry, 
and that said lot is and was of the reasonable cash market value of $1,500.00.” 

The court entered judgment as follows: (1) A personal judgment in favor 
oi the plaintiff, C. E. Girdner, against J. J. Essary on the two notes aggregating 
$2,969.30, “to be credited with such sum as may be realized by plaintiff on the 
judgment herein awarded to him against the defendant the New Brunswick Fire 
Insurance Company”; (2) a foreclosure of the vendor’s lien and order of sale of 
the land “against all the defendants”; (3) a personal judgment in favor of the 
plaintiff, C. E. Girdner, against the New Brunswick Fire Insurance Company in 
the sum of $1,384.50; (4) that the plaintiff, C. E. Girdner, take nothing against 
the defendant Insurance Company of North America; (5) that the plaintiff, C. 
E. Girdner, have and recover no personal judgment against the defendant E. E. 
West; (6) that the defendants E. E. West and J. J. Essary take nothing as to 
the defendants New Brunswick Fire Insurance Company and Insurance Com- 
pany of North America, either or both. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiffs in error. 

Clark, Harrell & Clark, T. D. Starnes, and R. Y. Porter, Jr., all of Greenville, 


for defendant in error. 
Levy, J. (after stating the case as above). 


The New Brunswick Fire Insurance Company insists that the plaintiff was 
not entitled in the facts to any personal judgment or a foreclosure of the ven- 
dor’s lien against it, because he had no interest in the policy of insurance at the 
time of the fire. There is no affirmative poof showing privity of contract be- 
tween the plaintiff and the insurance company giving the right to the plaintiff 
to call upon the insurance company to make good the loss by reason of the 
injury to the mortgaged premises. There appears, however, the following agree- 
ment in the agreed facts: “The plaintiff by the purchase of the said notes 
thereby became and is the owner and equitably entitled to all the rights and 
interest of said J. J. Essary, if any, in said policy of insurance.’ 

[1,2] The agreement appearing, as it does, to be the agreement of the 1m- 
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sured, the second mortgagee, and the insurance company, all such parties would 
be bound-thereby. In view of such agreement of the parties, the excess interest 
of J. J. Essary as second mortgagee in the funds arising under the policy was, 
in such amount as the court might determine his excess to be, by agreement 
allowable to the plaintiff, C. E. Girdner. A judgment so entered would be a 
recovery by the plaintiff, not for loss under the policy, for he held no policy or 
loss payable clause, but purely of the excess interest of J. J. Essary as second 
mortgagee which by agreement was allowable to plaintiff. The New Brunswick 
Fire Insurance Company of New Brunswick, N. J., was fully protected by such 
judgment ordering, as it does further, that E. E. West and J. J. Essary recover 
nothing against it. The judgment properly included the foreclosure of the lien 
retained to secure the payment of the two notes, because the insurance company 
was not entitled, as claimed in its answer, to subrogation, as far as pertains to 
the insured, E. E. West. As admittedly proven, the entire amount of the insur- 
ance covered by the policy of the New Brunswick Fire Insurance Company has 
been fully exhausted, considered in the view of a liquidated demand under the 
statutes (article 4929, Rev. St. 1925) because of destruction of the house by fire, 
in the payment on the loss payable clause to the Denison Building & Loan As- 
sociation, as first mortgagee, and on the excess interest of J. J. Essary, as 
second mortgagee, by agreement allowable as against him to the plaintiff. There 
is no part of the fund left due or for which the insurance company would be 
in any wise liable to pay over to the insured, E. E. West. And it was within 
the authority of the court to decree foreclosure of such lien, although the note 
and lien of the Denison Building & Loan Association, as alleged by each of the 
insurance companies, were acquired by the two companies under the terms of 
the policies, which provided for subrogation upon payment of the mortgagees’ 
loss “if the company should claim that as to the mortgagor or owner no liability 
existed.” That pleading operated to put in issue the right of the plaintiff to 
have foreclosure on his lien against the insurance company claiming, as it did, 
to have a “lien which was superior to any claim or right of the plaintiff in this 
suit.” As stated, subrogation under the policy could not be predicated on the 
second policy against E. E. West, the insured. Subrogation may not be pre- 
dicated in the facts upon the first policy, because it was not alleged nor offered 
to be shown that the insurance company made claim that “no liability existed” on 
the policy as to J. J. Essary, who, as to that policy, was the insured as well as the 
mortgagor of the premises. The burden was upon the insurance company to 
allege and prove the necessary facts to entitle it to subrogation; and, in the ab- 
sence of such proof, the court was authorized to conclude, as involved in the 


judgment, that in point of fact the right of subrogation under the policy did not 
exist. 


[3,4] The New Brunswick Fire Insurance Company further claims that it 
was error, as being excessive in amount, to allow a recovery by the plaintiff 
against it of the sum of $1,384.50. In arriving at the amount of the judgment, 
the Insurance Company of North America was charged with $2,000 of the $2,- 
115.50 due the Denison Building & Loan Association, and the balance of $115.50 
was charged against the New Brunswick Fire Insurance Company, leaving 
$1,384.50, which was adjudged payable to the plaintiff by the New Brunwick Fire 
Insurance Company. In the agreed facts its appears that the mortgage indebted- 
ness of the Denison Building & Loan Association, amounting to $2,115.50, was 
paid in full by the two insurance companies; the said two insurance companies 
each paying, under agreement between themselves, their pro rata of $903.22 and 
$1,204.48, respectively. The point presented entirely depends upon the deter- 
mination of what amount, in the agreed facts, in the light of the plaintiff’s 
pleading, C. E. Girdner was “equitably entitled” to claim against the New Bruns- 
wick Fire Insurance Company under “all the rights and interest, if any, of said 
J. J. Essary in said policy of fire insurance.” The equitable rule, generally stated, 
is that, if one creditor by virtue of a lien or interest can resort to two funds, 
and another to one of them only, the former must seek satisfaction out of that 
tund which the latter cannot touch. The foregoing rule may not be rightfully 
applied here, for the principle of marshaling securities applies only as between 
different creditors or mortgagees. The Denison Building & Loan Association, 
which was the other mortgagee, was not a party to this suit. Consequently, and 
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in view of the agreement, the comparative rights of the parties in this case are 
to be measured by the circumstances shown. Measuring, in the circumstances, 
the right of J. J. Essary, and which right by agreement was allowable to C. E. 
Girdner, as his equitable right, the said J. J. Essary was entitled to have and 
recover, as second mortgagee, against the New Brunswick Fire Insurance Com- 
pany the excess of $596.78, and to have and recover, as the insured, against the 
Insurance Company of North America the balance due under that policy of 
$795.52. 

[5] The above rights were the contractual right of J. J. Essary. It is clear, 
then, that C. E. Girdner has recovered the proper and full amount allowable to 
him, and that he has suffered no injury in any wise in the contractual right by 
reason of the payment of the Denison Building & Loan Association indebtedness 
in the manner done by the insurance companies. But recovery of this amount 
against one of the insurance companies alone was error in the case. The total 
amount should have been apportioned against each company in accordance with 
their respective contractual liabilities. In this view the assignment must be 
sustained, and the judgment against the New Brunswick Fire Insurance Company 
should be so modified as to allow recovery by C. E. Girdner against it of $596.78 
Judgment was rendered in the trial court in favor of the Insurance Company ot 
Norih America and against any personal recovery by C. E. Girdner; and, as 
there was no appeal by him from such judgment, this court is without authority 
to revise it in that respect. 

The Insurance Company of North America claims that it was error to render 
judgment foreclosing the lien of the two notes against it, inasmuch as judgment 
was rendered in its favor. The judgment in its favor was intended to be, and 
operated to be, a denial of any personal judgment. The court did not err in direct- 
ing the foreclosure of the lien against this company, because, as previously 
stated, the right of the plaintiff to have foreclosure of such lien was involved in 
the pleadings of the insurance company. 

The judgment is modified so as to allow the appellee, C. E. Girdner, a re- 
covery against the New Brunswick Fire Insurance Company in the sum of $596.78, 
and, as so modified, will in all things be affirmed. Costs of the appeal are taxed 
against the defendant in error, C. E. Girdner. 

On Motion for Rehearing. 

The two insurance companies and C. E. Girdner all ask for a rehearing, and 
pray, in the alternative, that the cause be reversed and remanded. We grant 
the prayer of all the above parties to reverse and remand the cause, and ac- 
cordingly the former order of affirmance is set aside, and instead the judgment 
will be reversed and the cause remanded, the costs of appeal to be taxed against C 
E. Girdner. 

It is claimed in the motion that J. J. Essary was not “the insured” in the 
first policy. The petition so alleges, but there is no affirmative evidence show- 
ing that he was. It is further claimed in the motion that the petition of C. E. 
Girdner did not authorize any judgment at all against the Insurance Company of 
North America nor a foreclosure of the lien as against either of the insurance 
companies. 

The agreement appearing in the agreed facts was, we think, sufficient to 
authorize the court to allow to C. E. Girdner, as by agreement, the interest of 
J. J. Essary in the two policies. It was in virtue of this agreement only that 
we held in the original opinion that C. E. Girdner was entitled to have the 
interest of J. J. Essary, if any he had, in the policies of insurance. 


SPRINGFIELD FIRE & MARINE INS. CO. v. HUBBS—JOHNSON 
MOTOR CO. 
No. 2394. 
Court of Civil Appeals of Texas. El Paso. 
May 29, 1930. 
Rehearing Denied June 19, 1930. 
28 Southwestern Reporter (2d) 1088. 
INSURANCE. 


Presumption, in absence of contrary agreement, is that rewritten fire insur- 
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ance policy will be on same terms, for same amount, and in same company as 
former policy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE. : ; 
Evidence held sufficient to support jury’s finding that insurance agent agreed 
to rewrite fire policy in same company to cover building and stock in new location. 
The agent testified that she was not authorized to transfer original 
policy to new location because it covered building as well as stock, but 
that matter could be handled only by canceling original policy and issuing 
new policy, and designation of another company in which to rewrite policy 
would have necessitated return of unearned premiums and considerable 
bookkeeping. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. : ; 

Insurance company, in which agent agreed to rewrite fire policy to cover 
building and stock at new location, became liable for at least amount of original 
policy on destruction of property by fire. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

4. INSURANCE. 

Statement of insurer’s agent that there was no insurance on property des- 
troyed by fire and insurer’s pleading denying existence of insurance contract 
amounted to denials of liability waiving notice and proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

5. INSURANCE. 

Requirements of notice and proof of loss in insurance policy may be waived 
by denial of liability. 

(For other cases, see Insurance, Dec. Dig. § 559[1]). 

7. INSURANCE. 

Testimony as to amount of stock moved by insured to new location, as shown 
by inventory on which witness based testimony as to amount of stock in new 
building at time of fire, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

8. INSURANCE. | 

Testimony of insured’s manager that insured stock and building were totally 
destroyed by fire held admissible in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

ll. INSURANCE. 

Insurance agent’s statement to insured that there was no insurance on prop- 
erty destroyed by fire, being denial of liability, interest on amount recovered ran 
from that date. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Pecos County; C. R. Sutton, Judge. 


_ Action by the Hubbs-Johnson Motor Company against the Springfield Fire 
& Marine Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


__W. B. Silliman, of Ft. Stockton, and Thompson, Knight, Baker & Harris, 
of Dallas, for appellant. 
R. D. Blaydes and W. C. Jackson, both of Ft. Stockton, for appellee. 
Prevpurey, C. J. 


In the month of November, 1926, appellee company was the owner of a building 
and a general stock of auto merchandise, consisting of tires, tubes, auto parts, and 
accessories, situated in a building located on lot No. 13 in block No. 31, in the 
town of McCamey, Tex. 

They secured from Laura Furgason, agent of appellant in Ft. Stockton, Tex., 
certain policies of fire insurance on said building and stock of merchandise in 
the sum of $2,000 on the building and $4,000 on the stock. 

Four policies were issued covering these amounts, each policy covering $500 
on the building and $1,000 on the stock. One of these policies was issued by appel- 





836 The Insurance Law Journal, Vol. 75 [Oct., 1930 


lant company and the other three by companies which Mrs. Furgason also repre- 
sented; she being the agent at that time for a total of eighteen companies. 

Shortly after said policies were issued, appellee began the construction of a 
new building on lot No. 12 in block 43, and advised Mrs. Furgason of their desire 
to have the insurance then carried transferred to the new location and to have 
the insurance on the building increased to $3,500 and on the stock to $7,000. 

Appellee moved into the new building on or about December 15, 1926, and on 
May 3, 1927, a fire occurred in which the stock of merchandise and the new 
building were destroyed. 

This suit is to recover the amount of the original policy issued by appellant. 

Appellee alleged that prior to the completion of the new building they informed 
Mrs. Furgason of the intended change of location and notified her of their desire 
to have the insurance transferred thereto and for additional insurance; that Mrs 
Furgason informed them that the insurance would be transferred to the new location 
as soon as the building was completed and the merchandise placed therein: 
that on or about December 15, 1926, they advised her of the completion of the 
new building and that the stock had been transferred; that Mrs. Furgason promised 
to immediately cover the additional amount of insurance and make the necessary 
changes in the existing policies as to the change of location, and assured appellee 
that no lapse of coverage would occur; and that at such time a memoranda of 
the description of the new location and the amount of the stock inventory was 
made in writing by appellee and delivered to Mrs. Furgason and kept by her. 

Appellant specially denied that it ever agreed with appellee to the writing 
of any policy other than the one originally issued, that it ever contracted to cover 
any property for appellee other than that located on the original location; specially 
pleaded that the original policy had been canceled with the consent of appellee 
in December, 1926, that same was never revived and no other policy was ever 
agreed to be issued as alleged by appellee, and that appellee was not the owner 
of the building and stock described in the original policy at the time of the 
loss. 

The case was submitted to a jury on the following special issues: 

“Special Issue No. 1: Did the agent, Mrs. Laura Furgason, of the defendant, 
agree to transfer the insurance policy sued on herein on the property from the 
old to the new location? Answer: ‘No.’ 

“Special Issue No. 2: Did the agent, Mrs. Laura Furgason, of the defendant 
agree to rewrite the insurance on the property in the new location in the defendant 
company? Answer: ‘Yes.’ 

“Special Issue No. 3: Was the policy cf insurance sued upon herein canceled 
with the consent of the plaintiffs? Answer: ‘Yes.’ 

“Special Issue No. 4: Was said policy of insurance cancelled with the agree- 
ment that the same would be re-written on the property in the new location in 
the defendant company? Answer: ‘Yes.’ ” f sf 2 . 

At the request of appellant, the court submitted the following additional issue : 
“Do you find from the evidence that the record warranty clause was substantially 
complied with by the plaintiffs? Answer: Yes.” ; 

Upon the above findings the court rendered judgment in favor of appellee 
for $1,500 and interest thereon at the rate of 6 per cent. from January 1, 1928. 

From that judgment an appeal has been perfected to this court. 

Opinion. 

Appellant’s brief contains eighteen assignments of error and twenty-two 
propositions presenting for review the following: 

(1) That the court erred in refusing to instruct a verdict in its favor; (2) 
that the court erred in overruling its plea in abatement; (3) that the court erred 
in admitting certain evidence of the witness Jack Hubbs; (4) that the jurys 
answers to issues Nos. 1, 2, and 4, and to appellant’s requested issue are not 
supported by the evidence; (5) that the judgment is excessive, in that interest 
was allowed from a date prior to the date of the judgment; (6) that appellee, 
by failing to request the submission of issues as to the value of the personal 
property destroyed and as to whether the building was totally destroyed, waived 
and abandoned their claim for insurance on such items and cannot recover; (7) 
that the evidence was insufficient to raise any issues of fact as submitted in issues 
1, 2, and 3, and the court erred in their submission; and (8) that the court erred 
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in permitting one of the attorneys for appellee to read from and discuss a decision 
reported in the 13th Southwestern Reporter. 

Appellant contends that the trial court should have instructed a verdict in its 
favor for the following reasons: (1) That the evidence fails to show that any 
contract was entered into between the parties at the new location; (2) because 
it is not shown that appellant was ever designated by either Mrs. Furgason or 
appellee to carry any part of the insurance at the new location; (3) because 
the evidence conclusively shows that Mrs. Furgason had no authority to write 
the insurance applied for without special permission which the evidence shows 
was not granted in this case; (4) that, Mrs. Furgason having been requested by 
appellee to handle the matter in accordance with her regular custom, no company 
having been designated, for failing to procure the insurance requested she alone 
would be liable to appellee; and (5) that, Mrs. Furgason having been designated 
by appellee to keep their property insured, and the evidence showing that she 
canceled the policy in appellant company, there would be no liability on appellant’s 
part. 

Appellee, in answer to the above contentions, asserts: (1) That, there being 
evidence to support the finding that Mrs. Furgason agreed to rewrite the insurance 
on the property in the new location in the appellant company, the appellant was 
liable for the amount of the judgment rendered; (2) that appellee having insurance 
in appellant company and its agent in agreeing to rewrite that insurance meant 
that it would be rewritten in appellant company; (3) that, it being undisputed 
that Mrs. Furgason was the agent of appellant and writing insurance for it, appel- 
lant not having pleaded want of authority on her part to write insurance, and 
the question of her authority to bind the appellant not being submitted to the 
jury, the question of her authority cannot be raised on appeal; (4) that. Mrs. 
Furgason having written a policy for appellee on their property in McCamey, 
the same having been accepted by appellant, they cannot on appeal dispute her 
authority to transfer the policy to another location; and (5) that, Mrs. Furgason 
heing appellant’s agent and agreeing to transfer the insurance and to not let it 
lapse, appellant, having a policy in force at the time of the agreement, is bound 
by her agreement. 

Mrs. Furgason testified that, on account of the policy covering the building 
as well as the stock, she was not authorized to transfer the original policy to 
the new location, and that the only way the matter could be handled was for 
the original policy to be canceled and a new policy issued. 

[1] It has been held by our courts repeatedly that an insurance company 
through its duly authorized agent may contract by parol for the renewal of a 
fire insurance policy. And, in the absence of an agreement to the contrary, the 
presumption will be that the renewal will be upon the same terms and conditions 
and for the same amount provided in the old policy. United States Fire Ins. 
Co. v. Fife (Tex. Civ. App.) 6 S. W. (2d) 211, and authorities there cited. 

In the same case it is held, and we think correctly, that, in the absence of 
evidence to the contrary, the presumption will be that the renewal would be in 
the same company as the former policy. That being true as to renewals, we see 
no reason why the same presumptions will not arise in a case where the policy 
then in force must be rewritten, as the facts here show was necessary. 


[2] While it is true that appellee left the matter in the hands of Mrs. Furgason 
to look after according to her custom, still we think, and there being no evidence 
to the contrary, that appellee intended that same should be rewritten in the same 
companies as the former policies, and that Mrs. Furgason would have written 
it in those companies if she had been able to secure their permission to do so, 
at least as to the amount of the original policies. 


” Mrs. Furgason would hardly, after having designated certain companies to 
issue the original policies, have designated other companies in which to rewrite 
the policies, when such action on her part would necessitate the returning of 
unearned premiums and considerable bookkeeping. 

Under the facts here we think the evidence sufficient to support the jury’s 
ng that the agreement was to rewrite the insurance in the appellant company. 
[3] If this be true, then appellant would be liable to appellee for at least 


= amount of the original policy, and this case should be affirmed unless there 
other matters in the record which call for a reversal. 


findi 
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[4] Appellant filed, among other pleadings, its plea in abatement, which, 
omitting the formal parts, reads: 

“That if plaintiffs had any such contract or policy of insurance with this 
defendant, which is not admitted, the same contains among other provisions, the 
following in substance, to-wit: 

“If fire occur, the insured shall protect the property from further damage, 
forthwith separate the damaged and undamaged personal property, put it in the 
best possible order, make a complete inventory of the same, stating the quantity 
and cost of each article and the amount claimed thereon, and within ninety one 
(91) days after the said fire shall render a statement to the insurer, signed and 
sworn to by said plaintiffs, stating the knowledge and belief of the insured as to 
the time and original (origin) of the fire; the interest of the insured and of all 
others in the property; the cash value of each item thereof and the amount of 
loss thereon; all incumbrances thereon; all other insurance, whether valid or not, 
covering any of said property; and a copy of all of the descriptions and schedules 
in all policies; any changes in the title, use, occupation and location, possession 
or exposure of said property since the issuing of this policy; by whom and for 
what purpose any building herein described and the several parts thereof were 
occupied at the time of the fire; 


“And further, that nothing shall become due and payable under said policy 
until sixty (60) days after the ascertainment, estimate and satisfactory proof 
of the loss in said policy required shall have been received by the insurer, and 
further, that no suit or action on said contract for the recovery of any claim 
shall be sustainable in any court of law or equity until after full compliance by 
the said insured, the plaintiffs herein, with all the foregoing requirements. 

“Said defendant would show that if plaintiffs had any such policy of insurance, 
or are entitled to anything under any contract of fire insurance, as alleged or 
claimed, that this suit has been prematurely brought, and said provisions of the 
Texas Standard Policy of fire insurance just above quoted in substance have 
not been complied with. That said plaintiffs did not make an inventory of the 
articles claimed to have been destroyed, stating the amount claimed on each article, 
and did not give the proof of loss required by said provisions within ninety one 
(91) days, and, in fact, have never given such proof of loss, giving the informa- 
tion called for by the contract, and that nothing has become due and payable under 
said policy, and this suit has been prematurely brought and should abate.” 

This plea was overruled by the court, and appellant assigns eerror to the court's 
action in so doing. Appellee contends, however, that the notice and proofs called 
for in the policy were waived by the denial of liability by appellant. 

The record discloses that Mrs. Furgason, upon receiving notice of the destruc- 
tion of the property, advised Mr. Hubbs that there was no insurance on the 
property. 

Certainly this statement by her, as agent of appellant, amounted to a denial 
of liability as far as her principal was concerned. _ ee > 

[5] It appears to be well settled that the requirements in insurance policies 
for notice of loss, proof of loss, etc., may be waived by a denial of liability on 
the part of the insurer. Hartford Fire Insurance Co. v. Josey, 6 Tex. Civ. 
App. 290, 25 S. W. 685; Georgia Home Insurance Co. v. Jacobs, 56 Tex. 366; 
Niagara Insurance Co. v. Lee, 73 Tex. 641, 11 S. W. 1024: Sun Mut. Insurance 
Co. v. Mattingly, 77 Tex. 162, 13 S. W. 1016; Connecticut Fire Insurance Co. 
v. Hilbrant (Tex. Civ. App.) 73 S. W. 558. 

Appellant in its pleadings denied the existence of any contract of insurance 
on the property destroyed and that, along with the statements of its agent im- 
mediately after the loss, clearly shows that appellant was and is denying liability. 

In so doing it clearly waived its right to insist upon the notice and proot 
called for in the policy, and the court correctly overruled its plea in abatement. 

[6] Appellant’s seventh and eighth propositions question the sufficiency of the 
evidence to support the jury’s finding that the record warranty clause had been 
complied with. ia 

This issue was submitted at the request of appellant, and therefore it is in no 
position to urge before this court that the answer of the jury has no evidence 
to support it. Wichita Falls, R. & F. W. Railway Co. v. Crawford (Tex. Civ. 
App.) 19 S. W. (2d) 166, and cases there cited. El 

[7] The witness Hubbs was permitted, over the objection of appellant, to 
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testify to the amount of the inventory moved from the old to the new location, 
and the court’s action in admitting this evidence is made the basis of its bill of 
exceptions No. 3, and is here advanced as a ground for reversal. 

As appears from the bill of exceptions, the evidence was objected to on the 
ground that it was immaterial, not the best evidence, and would have no probative 
force on the question of value. 

The bill shows that Hubbs testified as follows: “As between Mr. Johnson and 
myself, I was in active management of the business; I was in McCamey from 
two or three days every week and kept a check on the stock as to what was 
in the building, and now recall what the inventory was at the time I removed the 
stock over to the new building. The amount of inventory as of January 1, 1927, 
| have that and it is absolutely correct, as I got it from the Internal Revenue De- 
partment as of January 1, 1927, and it was sworn to and at that time it amounted 
to $22,022.91. From that time on to the date of the fire I made periodical examina- 
tion and took inventory of the stock monthly; I did this work myself with the 
ssistance of our local manager; just prior to the fire, which occurred on May 
3, 1927, I took inventory of the stock on the last of April. With reference to 
what the inventory reflected at that time as to the amount of the material in the 
building, exclusive of new automobiles and entirely from my memory—all of that 
merchandise was in departments—we had a filling station, parts department, shop 
department and from month to month I would take this inventory and compare 
it with past inventories and I knew within a few dollars all the time, and it ranged 
about the same; some months it would be a few dollars over or under but each 
department had to carry a certain amount of stuff in order to have all that was 
required and that is how I arrive at the amount of merchandise destroyed by the 
fire. The merchandise amounted to $13,125.00, exclusive of the building and ex- 
clusive of new automobiles. * * * The amount of stock in the building at the 
time of the fire, as before stated, was $13,125.00, and that represented the true 
value of the property as of the date it burned, to the best of my knowledge; 
it was the real value at the time I took the inventory at the last of April, and 
that amount of stock and the value was in the building at the time it burned.” 

It can be seen from the above that the inventory testified to was being used 
as a basis of comparison for the later ones and that Hubbs used same as a 
basis for his testimony as to the amount of stock in the building at the time of 
the fire. We do not think the evidence subject to the objection made, and find no 
reversible error in its admission under the facts here. : 

[8-10] Nor do we find error in the court’s action in permitting the same wit- 
ness to testify that the stock and building were totally destroyed. 

Appellant contends that such evidence was merely a conclusion of the witness 
and was as to a fact that the jury was to decide. 

We fail to see how a witness who is acquainted with property, sees the same 
enveloped in flames, and sees that there remains only a heap of ashes, can be 
said to be voicing a conclusion when he testifies that it was totally destroyed. It 
appears from appellant’s bill of exceptions No. 7 that one of the counsel for appellee 
in his opening argument read an extract from an opinion of the Amarillo Court of 
Civil Appeals, and appellant now contends that the action of the court in permitting 
this to be done is reversible error. 

As shown by the bill of exceptions, the major part of the extract read to the 
jury was merely the court’s statement of the pleadings of the parties and then 
discusses the question of ratification, a question not present in this case. 


In this case the jury found some of the issues favorable to appellant and 
others in favor of appellee, which tends to show that they were not being gov- 
erned by bias or prejudice. 

While we do not look with approval upon the practice of which appellee’s 
counsel was guilty here, yet we do not feel that appellant’s rights have been pre- 
judiced to such a degree as to call for a reversal of the judgment. These ques- 
tions are addressed primarily to the discretion of the trial court and, unless that 
discretion is shown to have been abused, an appellate court will not reverse. Vin- 
cent v. Bell (Tex. Civ. App.) 22 S. W. (2d) 753, and cases cited. The trial 
court in its judgment allowed interest on $1,500 from January 1, 1928, and appellant 
contends that it is liable for interest only from and after the date of the judg- 
ment. 


[11] It is shown, as said heretofore, by the record, that Mrs. Furgason was 
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notified of the fire just a few days after the loss, and immediately advised appellees 
that the old policies had been canceled and that she had been unable to rewrite 
the insurance for them, or, in other words, that there was no contract of insurance 
on the property in existence. 

As said before, we think that, in connection with the fact that appellant later 
assumed the same attitude as to the matter, was a denial of liability, and, if so, 
then interest began to run from that date. Delaware Underwriters, etc., Ins. 
Co. v. Brock, 109 Tex. 425, 211 S. W. 779, and cases cited. 

After a full consideration of the many questions presented, we have con- 
cluded that appellant’s assignments must be overruled and the judgment of the 
trial court affirmed, and it is so ordered. 

Higgins, J., did not sit in this case. 


POLICE & FIREMEN’S INS. ASS’N v. KEMPER. No. 8436. 
Court of Civil Appeals of Texas. San Antonio. May 14, 1930. 
Rehearing Denied June 11, 1930. 
28 Southwestern Reporter (2d) 1111. 
INSURANCE. 
Evidence established that disability of insured resulting in death was not 
immediate or total, within accident policy requirement. 

The contract as evidenced by policy was that beneficiary was to be 
paid a specified amount in case member through accidental, violent and 
external means, should receive bodily injuries which independently of 
all other causes resulted in death within 90 days from after date of acci- 
dent, and provided that total disability resulting from injuries, should 
be immediate total, and continuous to time of death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Suit by Thekla Kemper against the Police & Firemen’s Insurance Associa- 
tion. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Boyle, Wheeler, Gresham & Terrell, of San Antonio, for appellant. 

Charles T. Haltom, of San Antonio, for appellee. 

PLY, Ga. 4: 

Appellee sued appellant to recover $2,000 alleged to be due as insurance 
on the life of her husband, who died on February 20, 1928, his death resulting 
from an injury received in an accident which occurred on January 31, 1928, or 
early on February 1, 1928. It was alleged that William H. Kemper had paid all 
premiums due on the policy and had fully complied with the conditions and 
provisions of the policy. Appellant alleged a failure of deceased to comply with 
the provisions of the policy and that his death did not come within the terms of 
the policy. The cause was submitted on special issues, and on the several an- 
swers judgment was rendered in favor of appellee for the amount claimed. 

The facts show that William M. Kemper, deceased, husband of appellee, 
was at the time of his death a member in good standing of the appellant asso- 
ciation, and had been insured against accidents therein; said company agreeing 
to pay Thekla Kemper, within ninety days after the receipt of satisfactory proof 
of the happening of accidental death, the sum of $2,000. 

The jury found that deceased received the injuries while fighting a fire, and 
that such injuries caused his death, independently of all other causes. They 
also found that the injuries resulted in his “total disability” and that the injuries 
were “immediate” as required by the terms of the policy, and that the injuries 
were “continuous” from the time of the injury to the time of the death of 
appellee’s husband. These findings as to the injuries are assailed by appellant as 
contrary to and unsupported by the facts. 

The contract as evidenced by the policy was that the beneficiary would be 
paid $2,000 in case the member “through external, violent and accidental means 
should receive “bodily injuries which independently of all other causes,” result in 
death, within ninety days from and after the date of such accident. If the 
member should not die as a result of an accident then the beneficiary was to 
be paid only $200 at his death. Deceased was injured on the night of January 
31, 1928, through the inhalation of smoke and fumes while fighting a fire, in the 
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capacity of captain of the fire department of the city of San Antonio, the fire 
having occurred in the prescription room of a drug store at the corner of 
Romana street and Main avenue. The firemen were extinguisheding the fire 
with chemicals in a very small room. It took about an hour to extinguish the 
fire. Deceased had no respirator to put over his nose and mouth to prevent 
inhaling the fumes. The latter caused Kemper to vomit at different times 
during the fight on the fire. He complained for several days of his chest being 
sore. Assistant Fire Chief Melcher testified: “With reference to any certain 
complaint that he made after the fire, I will state that he complained of feeling 
bad and saying that it hurt in his chest and throat, that was all, and he wasn’t 
lively any more after that time.” While the fire was in progress acids and 
different kinds of medicines were exploding. Kemper complained of his chest 
every day until he went to the hospital. From the time of the fire he was 
hoarse, “whisper-like.” He grew worse and died in the hospital. Deceased had 
up to the time been a healthy, vigorous man who was off duty only once in 
twelve years, and that was when his father died. Appellee swore that he was 
very hoarse after the fire and on February 13, less than two weeks after the fire, 
he was sent to the hospital. Deceased after the fire grew worse and was not 
the same man. Several witnesses swore to these facts. In answer to a hypothe- 
tical question, stating all the facts in connection with the fumes inhaled by 
deceased, the symptoms afterwards, the development of bronchitis which cul- 
minated in pneumonia. Dr. Ferdinand P. Herff, a physician who specializes in 
surgery and diagnosis, and who treated deceased after the fire, stated: “In my 
opinion the man developed bronchitis from the inhalation of the fumes, which 
developed into a pneumonic process, the area of which showed delayed resolution 
such as was shown by X-ray.” Dr. F. H. Redmond was told all the important 
facts in connection with deceased during and after the fire, and was asked if in 
his opinion those circumstances resulted in the death of William H. Kemper, and 
he answered: “I would consider the fumes, gas and trouble that he had during 
that time would be the predisposing cause; of course, pneumonia was what we 
call the exciting cause that produced his death—but the predisposing cause was 
the gas irritation that caused inflammation of the lungs and produced pneumonia, 
that would be the predisposing cause; while pneumonia or infection would be 
the exciting cause.” 

The provision of the policy as to total disability resulting from the injuries, 
being immediate, total, and continuous up to death, is harsh, if not cruel, in its 
effect, and the harshness and cruelty is not lessened by the statement, such as 
was made by the Supreme Court in Continental Casualty Company v. Wade, 101 
Tex. 102, 105 S. W. 35, 36, that the insured agreed to it and the beneficiary is 
bound by it. That is the modern pound of flesh theory, that cannot be avoided 
as in the case of Shylock. Men desire to leave money for their loved ones and 
insurance is perhaps the only way to many of them to accomplish their desire, and 
they are compelled to accept the harsh terms of the corporation written into 
policies or get no insurance. However, the Supreme Court in that case, in revers- 
ing the judgment of this court, held in construing similar language to that found 
in the policy issued in this case: “But there is no ambiguity or uncertainty in the 
language. There is nothing in it which indicates that Mrs. Wade was to be com- 
pensated for the loss of life of her son, Bishop Green, except upon the terms 
and conditions specified in the contract.” This was the answer given to the language 
of this court, made through Judge Neill in Casualty Co. v. Wade, 99 S. W. 877, 879, 
where he said: “It is apparent from the first paragraph of the policy that loss of 
life within 90 days of the accident or injury is what is insured against, as it is 
irom the second paragraph that the loss of one hand or one foot, if it occur within 
%) days of the accident or injury, is insured against in that part of the policy.” 
After endeavoring to show the absurdity and harshness of the hardboiled con- 
struction of the contract contended for, the eminent judge, in his righteous indigna- 
tion, said: “It shows, if appellant’s construction be given, that these accident insur- 
ance companies by their agents are going around over the country bilking the 
citizens of Texas out of their money under pretext that they are insuring them 
against injuries resulting from accidents.” The cruelty of the imposition is inten- 
sified by the requirement coming from a “fraternal” organization and the help- 
lessness of those seeking the insurance. However, what is “written is written” 
and this court is hound by it. 
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The Supreme Court, in the Wade Case, not only justified the harshness of the 
provision in the policy as to immediate, total, and continuous disability, but defends 
the propriety of the provision on the ground that it was inserted “to provide against 
liability for a result which could be arrived at by expert testimony, the opinions of 
medical men or others based upon the character of the injury and the fact of death. 
It was the purpose of the Casualty Company to provide for a state of physical 
facts by which the injury and the result should be so connected that there could 
be no room for expert testimony.” In other words, he must be killed on the spot 
or so badly injured that he would have to be carried from the scene of his injuries 
on a litter and placed in an. ambulance to be taken therefrom to his deathbed. This 
court does not now concur in that harsh, cast-iron construction, as it did not 
twenty-three years ago. 

The facts show that under the ruling of the Supreme Court the injuries 
to deceased did not cause immediate, total disability which continued to his death. 
He helped clean up the rubbish in the prescription room after the fire was extin- 
guished, then rode back to the fire station on a truck and performed his labors most 
of the time until sent to the hospital on February 13. Under the terms of the 
opinion in the cited case of Casualty Co. v. Wade, the disability was not immedi- 
ate or total and appellee could not recover. While it is not exactly ascertainable 
from the several opinions of the Court of Civil Appeals, one of which is approved 
by the Supreme Court, what the position of the court was on the question now 
being considered in Hefner v. Fidelity Company, 110 Tex. 596, 160 S. W. 330, 222 
S. W. 966, still we are inclined to believe that the approved opinion held that 
the words immediate, continuous, and total disability, meant such disability as 
prevented the assured from performing any and every kind of work pertaining 
to his occupation after the injury was received. That is the construction placed 
on the decision by the syllabus. It seems to sustain Casualty Co. v. Wade. 

In deference to the two decisions of the Supreme Court, the judgment will 
be reversed, and judgment here rendered in favor of appellee for $200, and that 
she pay all costs of this appeal. 
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ACCIDENT 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N OF OMAHA v. 
HUNNICUTT. 
No. 26. 
Supreme Court of Arkansas. 
June 2, 1930. 
28 Southwestern Reporter (2d) 703. 
2. INSURANCE. 
Evidence held to show that disease causing insured’s disability originated more 

than 30 days after date of health policy. 

Under the policy insurer’s liability was limited to disability resulting 
from disease, cause of which originated more than thirty days after date of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Ouachita County; W. A. Speer, Judge. 

Action by J. E. Hunnicutt against Mutual Benefit Health & Accident Ass’n 
of Omaha. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, 27 S. W. (2d) 93. 

Chas. Q. Kelley, Robinson, House & Moses, and Harry E. Meek, all of Little 
Rock, for appellant. 

Saxon, Wade & Warren, of Camden, for appellee. 

McHaney, J. 

On February 28, 1927, appellant issued and delivered to appellee its policy of 
health and accident insurance which contained this paragraph: “The association 
will pay, for one day or more, at the rate of $100 per month for disability result- 
ing from disease, the cause of which originates more than thirty days after the 
date of this policy, and which confines the insured continuously within doors 
and requires regular. visits therein by legally qualified physician, provided said 
disease necessitates total disability and total loss of time.” 

[1, 2] The policy went into effect at noon of February 28, and for any 
disease originating between that date and noon March 30, 1927, the appellant was 
not liable. The principal question to be determined in this case is, Did the disease 
which caused appellee’s total disability originate within that period of time? If 


it did, there is no liability. If it did not, appellant is liable. There was a verdict 
and judgment for appellee. 


The question to be determined is one of fact, and appellant concedes the well- 
established rule of this court that, if there is any substantial evidence to support 
the verdict, it must stand. But it contends that there is no subsantial evidence 
to support the verdict; that the undisputed evidence shows that the kidney 
affliction from which appellee was disabled originated prior to noon of March 30, 
1927; and that, therefore, there should have been an instructed verdict in its 
favor. In determining this question we must consider the facts in the light most 
favorable to appellee. When considered in this light, and, giving them the 
strongest probative force of which they are reasonably susceptible and every 
reasonable inference deducible therefrom, as we must do under the rule of this 
court, we cannot say there is no substantial evidence to support the verdict in 
this case. The evidence, when considered in the light most favorable to appellee, 
is substantially as follows: Appellee had some trouble with variacocele which was 
relieved by an operation on April 4. On March 31, he began to have some trouble 
in the region of the left kidney. This was not considered serious on April 4, when 
he was operated on for variococele but on April 14 he went to the Baptist Hospi- 
tal in Little Rock and was operated on to drain the kidney, the drain from the left 
kidney to the bladder being stopped, which caused a pressure on the kidney and 
great pain. This was an acute condition which necessitated an operation. Dr. 
Eubanks, one of the surgeons, testified that this is a disease that develops suddenly. 
In “Physician’s Final Proof of Illness” Dr. Eubanks stated that the date of the 
onset of the disease was March 31. Appellee stated that it developed April 14, 
the date of the operation. While this evidence is meager and is contradicted by 
other evidence, yet it was submitted to the jury on instructions from the court 


that are not questioned, and we cannot say there was no substantial evidence to 
support the verdict. 
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[3] Appellant next says the court erred in rendering judgment for the statutory 
penalty and attorneys’ fee. There does not appear to have been any objection 
to this in the trial court, and no error in this regard is assigned in the motion 
for a new trial. We cannot therefore consider this assignment. 

Affirmed. 


SMITH v. CONTINENTAL CASUALTY CO. 
No. 60. 
Supreme Court of Arkansas. 
June 23, 1930. 
29 Southwestern Reporter (2d) 279. 

1. INSURANCE. 

Plaintiff suing on accident policy had burden to show making of insurance 
contract. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
3. INSURANCE. | 

In action on accident policy, plaintiff's burden to show making of insurance 
contract was not relieved against because of difficulty of proof. 

The proof of the contract was rendered difficult on account of the 
death of the applicant for insurance on the day his application was made, 
and death before trial of the agent soliciting the risk. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 


Action by Chas. A. Smith against the Continental Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. 


Affirmed. 


Appellant brought this suit to collect the amount of insurance designated in 
an alleged contract of insurance against accidental injury, wherein the father of 
insured was named _ beneficiary. 

The facts briefly are that on the morning of June 29, 1928, about 7:20 a. m. 
the soliciting agent of appellee company procured a written application from Samuel 
A. Smith for accident insurance in the sum of $2,000 with an order on the pay- 
master of his employer, the Missouri Pacific Railroad Company, for payment of 
the premium out of wages due him. No policy of insurance was issued. On 
the evening of that day at about 10 o’clock, the insured was killed by the wrecking 
of a train in the railroad yards. The agent’s memorandum of the transaction 
showed, among other things, that the policy was to be issued effective as of the 
day the application was dated, June 29, 1928. There was no testimony showing 
that a receipt was issued to the insured upon his application for the order on 
the paymaster for the premium reciting the date for the issuance of the policy, 
nor was there any testimony tending to show that a copy of the agent’s memoran- 
dum of the transaction signed by him was given to the applicant. 


Appellee company denied all the allegations of the complaint, that any con- 
tract of insurance had been effected or policy issued, and that the agent had authority 
to bind the company by an oral contract of insurance or agreement therefor, or 
had made any such agreement. ; 

The agent who solicited the application for insurance died before the trial 
of the case, and the beneficiary of the alleged insurance had no knowledge of 
any application made for the policy by the insured until some time after the 
death of such applicant. 

There was testimony tending to show that there was due by the. railroad 
company to the applicant for insurance, at the time the application was made 
and the order on the paymaster given, more than enough money to pay the premium 
on the policy, and also that insurance policies were usually issued by the com- 
pany effective as of the date specified in the application therefor. There was no 
testimony tending to show that the soliciting agent had authority to issue policies 
of insurance, and there was direct testimony that he had no such authority. There 
was also testimony tending to show that the agent, after soliciting the applica- 
tion for the policy that morning and explaining its provisions and procuring the 
order on the paymaster for the payment of the premium, did not understand 
that the matter was concluded until after he should see the insured again in 
the evening on his return, and that the wreck occurred and the applicant for 
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the insurance was killed on his return and before seeing the agent. The testimony 
tended also to show that the agent reported the application to the company by 
mail that day or the next, but this was denied by the officials at the home office, 
who said it was not reported until July afterwards. It was not shown that the 
order of the paymaster had ever been presented to, and accepted by, him or 
that any amount of the premium had been paid thereon, although the testimony 
showed that there was more than enough earned wages of the deceased in the 
paymaster’s hands to pay the amount of the premium in accordance with the 
order. 

The court refused to give many instructions requested by appellant, and 
instructed the jury over his objection, and, from its verdict in appellee’s favor, 
the appeal is prosecuted. 

Oscar H. Winn, of Little Rock, for appellant. 

Cockrill & Armistead, of Little Rock, for appellee. 

Kirpy, J. (after stating the facts). 

[1-3] Appellant insists that the court erred in refusing to give numerous 
instructions requested by him, but they are not sufficiently identified in the motion 
for a new trial with objections thereto as to constitute assignments of error 
entitled to review here. A careful examination of the instructions given by 
the court discloses that the charge fully declared the law, correctly directing the 
jury in the proper consideration of the questions and issues submitted for their 
determination. The jury having found against appellant, upon whom the burden 
of proof rested to show a contract or agreement made entitling him to recover 
upon conflicting evidence, its verdict cannot be disturbed here. 

The case is unlike that of Gibson v. Continental Casualty Co., 178 Ark. 1090, 
13 S. W. (2d) 621, upon which appellant relies, the facts being altogether different. 
In that case the insurance company furnished its agent with forms of receipts con- 
taining blanks for stating dates when the insurance should become effective, 
apparently authorizing him to fill in these dates and bind the company on the 
delivery of such receipt from the agent to the applicant for insurance. No policy 
was issued herein, nor was any showing attempted to be made that a receipt con- 
taining any such provisions about the effective date of the policy when issued was 
given the applicant or any receipt at all issued to him. The burden to show the 
making of a contract of insurance or agreement therefor, binding the insurance 
company to pay the amount designated, was in no wise relieved against because 
of the difficulty thereof on account of the death of the applicant for insurance on 
the day his application was made and of the agent soliciting the risk before the 
trial of the cause, and the jury having found against appellant on conflicting 
evidence, and the record disclosing no reversible error, the judgment must be, and 
it is accordingly, affirmed. 

FERGUSON et al. v. MASSACHUSETTS BONDING & INS. CO. No. 56. 
Supreme Court of Arkansas. June 23, 1930. 
29 Southwestern Reporter. 
INSURANCE. 
_ Evidence respecting premium payment by deduction from wages warranted 
directed verdict for insurer sued on accident policy. 

Insured voluntarily left service of employer, drawing all wages then 
due him before any premium was paid, though he had previously signed 
paymaster’s order authorizing employer to pay insurance company pre- 
miums out of his wages. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Lonoke County; W. J. Waggoner, Judge. 

Action by Nellie Ferguson and others against the Massachusetts Bonding & 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 
_ . V. Holloway, of England, and Trimble, Trimble & McCrary, of Lonoke, 
tor appellants. 

Dillon & Robinson, of Little Rock, for appellee. 

SMITH, J. 

Appellants were the beneficiaries in a policy of insurance issued by appellee, 
the Massachusetts Bonding & Insurance Company, on December 7, 1928, upon the 
lite of Eddie Harris. Attached to the policy and made a part thereof is what is 
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known as a paymaster’s order, which was signed by Harris, the insured, a section 
hand employed by the Missouri Pacific Railroad Company, authorizing that com- 
pany to pay to the insurance company the sum of $5.90 out of his wages for the 
month of January, 1929, and the sum of $2.95 for each subsequent month, begin- 
ning February 1, 1929. The premium of $2.95 was payable monthly, and the pay- 
master’s order of $5.90 was intended to pay the premiums for the months of De- 
cember, 1928, and January, 1929. The insured was killed on January 13, 1929, 
and this suit was brought to collect the insurance. After hearing all the testimony 
the court directed a verdict in favor of the insurance company, for the reason 
that the premium had never been paid, and that, therefore, the policy had lapsed, 
if, indeed, it had ever been in effect, and this appeal is from the judgment rendered 
upon the verdict thus returned. 

Nellie Ferguson, the sister of the insured, and one of the beneficiaries in the 
policy, testified that her brother, the insured, visited her about a week before his 
death, and delivered to her the policy here sued upon; that he showed her his 
railroad pass, his identification card, and a receipt for the money he had paid 
on the policy. The receipt was not produced at the trial, and the appellee insur- 
ance company denies that a receipt was ever issued. 

The testimony of the witness Nellie Ferguson is very vague and indefinite in 
regard to this receipt, as she stated that she “just got a glimpse of it.” She did 
not know what sum of money the receipt showed to have been paid, but that “the 
receipt had his (the insured’s) name written in it in black type and red type filled 
in part of it.” That the word Massachusetts was the only word in the receipt that 
she could pronounce, but it showed that her brother’s premium was paid to Feb- 
ruary 1, 1929, which date was later than that of her brother’s death. 

The probative value of this testimony is wholly destroyed by certain undis- 
puted and incontrovertible facts. 

To begin with, the agent of the insurance company who wrote and delivered 
the policy testified that the insured did not personally pay anything on the premium, 
and that it was not contemplated that he should do so, and the recitals of both the 
insurance policy and the paymaster’s order corroborate this testimony. 

The first paragraph of the policy provided that, in consideration of the state- 
ments and representations contained in the application for the insurance, and of 
the payment of the premium as provided for in the paymaster’s order, the com- 
pany had insured the applicant. 


The paymaster’s order bore the same date as the policy, and was signed by 
the insured, and the relevant portions thereof read as follows: 
“Paymaster’s Order. 
“Dated at St. Louis 12-7-1928 
“To the Paymaster of the Missouri Pacific Railroad Company, St. Louis, Mo. 

“I hereby request and authorize you to deduct and pay for me to the Massa- 
chusetts Bonding and Insurance Company, or its duly authorized agent, the sum 
of $5.90 out of my wages for the month of January, 1929, and $2.95 out of my 
wages for each consecutive month thereafter during the period of my employment 
with my said employer, for premiums on above numbered policy of insurancc 
issued to me by said insurance company. * * * 

“Express Agreement: It is expressly agreed (1) that the first payment 
is to cover the insurance for the first period of insurance specified in said policy, 
and each subsequent payment shall be considered as the premium for one calendar 
month; (2) that each payment shall apply only to its corresponding insurance 
period; (3) that the company shall not be liable for any loss or disability resulting 
from injury sustained or illness beginning while I am in default in the payment 
of any premium; and (4) that this order is made a part of the contract of insur- 
ance.” 

The insured voluntarily left the service of the railroad company on December 
21, 1928, at which time he drew all the wages then due him. Testimony to this 
effect was given by the paymaster of the railroad company, who also testified 
that no payment was ever made by the railroad company to the insurance company 
under the paymaster’s order, for the reason that the insured had quit the service 
of the railroad company and had drawn all the wages then due him. The railroad 
company, therefore, had no funds on hand with which to pay the $5.90 premium 
covering the months of December, 1928, and January, 1929. 

Had the insured paid the premium to the insurance company’s agent he would 
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not have given a paymaster’s order for the same premium, yet it is an undisputed 
fact that he did give a paymaster’s order on the date the policy was issued for 
the December and January premiums,, and it is also undisputed that the order 
was not honored because the insured voluntarily quit the service of the railroad 
company before earning the wages out of which the premiums were to be paid 
and drew all of his wages when he quit. It may be said, in this connection, that 
the insurance agent testified that premium receipts were not issued under policies 
of this character, and that the paymaster’s record showing the deduction of monthly 
premiums from the insured’s wages was the only receipt contemplated. 

The insurance agent, after testifying that no premiums had been paid him, 
further testified that the first deduction of wages contemplated under the paymas- 
ter’s order was to be made January 1, 1929, but, if this interpretation of that 
instrument be accepted as correct, no different conclusion could be reached, for 
the reason as has been stated, that the insured had, prior to that time, quit the 
service of the railroad company, and nothing was due him on January Ist. 

The case of A®tna Life Ins. Co. v. Ricks, 79 Ark. 38, 94 S. W. 923, 924, is 
very similar to the instant case. Speaking for the court, Mr. Justice Riddick there 
said: “If Ricks had remained in the service of the Iron Mountain Railway Com- 
pany and had earned wages during the month of September sufficient to pay the 
premium that was to be paid from the wages of that month, then there might be 
reason for holding that the policy had not lapsed, even though the insurance com- 
pany had not at the time of the injury actually received payment of the premium. 
But he left the employ of the railway company before the month of September 
and collected all wages due him, leaving nothing to pay the premium.” Under 
these circumstances the court held that it was error not to have directed a verdict 
in favor of the insurance company. 

We conclude, therefore, that the trial court was warranted in declaring, as a 
matter of law, in directing a verdict for the insurance company, that there was no 
competent evidence, which the jury had the right to accept as true, to the effect 
that the premium had ever been paid. The plan for paying the premium had been 
defeated by the insured’s own act before his death, and the policy had therefore 
ceased to be effective as a contract of insurance. 


The judgment of the court below must therefore be affirmed, and it is so 
ordered. 


PEOPLE ex rel. MOUNTAIN STATES LIFE INS. CO. v. LOWE, 
Director of Department of Trade and Commerce. 
No. 20124. 
Supreme Court of Illinois. June 20, 1930. 
172 Northeastern Reporter 17. 


1. INSURANCE. 

Companies may be organized to transact only health and accident insur- 
ance (Smith-Hurd Rev. St. 1929, c. 73, § 333 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 32.) 

2. INSURANCE. 

Foreign life, accident, and health corporation with no par value stock held 
entitled on compliance with laws, to license to transact health and accident 
insurance, notwithstanding it could not qualify as foreign life insurance com- 
ye gla Rev. St. 1929, c. 73, §§ 11(d), 205, 213a, 333 et seq., 352, 355, 
357, 359). 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Mandamus by the People, on the relation of the Mountain States Life In- 
surance Company, against Leo H. Lowe, Director of the Department of Trade 
and Commerce, to compel respondent to issue to petitioner a certificate or license 


authorizing petitioner to transact business of accident and health insurance in 
state of Illinois. 


Writ awarded. 
E. R. Elliott, of Chicago, for petitioner. 


_ Oscar E. Carlstrom, Atty. Gen. (David J. Kadyk, of Springfield, of counsel), 
tor respondent. 


FARMER, J. 
This court granted leave to the Mountain States Life Insurance Company 
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to file a petition for mandamus against the director of the Department of Trade 
and Commerce of this state to compel the latter to issue to the petitioner a 
certificate or license authorizing the company to transact the business of acci- 
dent and health insurance in the state of Illinois. The petition avers the Moun- 
tain States Life Insurance Company is a corporation organized under the 
laws of the state of Colorado for the purpose of transacting the business of 
life insurance and also accident and health insurance; that petitioner is author- 
ized by the laws of Colorado to transact said business, and is now engaged 
therein in Colorado and eight other states; that petitioner applied to the direc- 
tor of the Department of Trade and Commerce of the state of Illinois on Janu- 
ary 21, 1930, for a license to transact in this state its business of accident and 
health insurance but not of life insurance; that accompanying its applica- 
tion it tendered various documents showing its incorporation in the state of 
Colorado, the deposit of over $200,000 in securities with the insurance commis- 
sioner of that state, as required by law, a verified statement of its assets and 
liabilities on December 31, 1929, a report of its financial condition by the ex- 
aminers of four other states wherein petitioner was engaged in the insurance 
business, and a certificate showing its capital and surplus to be in excess of 
$250,000. The petition also averred that the company had complied with every 
statutory condition relative to the admission of a foreign corporation to trans- 
act the business of accident and health insurance in the state of Illinois, and 
particularly the act of 1919 (Smith-Hurd Rey. St. 1929, c. 73, § 352 et seq.) 
relating to the business of life, accident, and health insurance, had tendered 
the necessary fees, and had complied with every regulation of the Department 
of Trade and Commerce. Respondent demurred to the petition, and thereby 
admitted the tender of performance of the conditions necessary for a license 
to be issued to a foreign corporation to transact the business of health and acci- 
dent insurance in this state, and in his argument insists that petitioner cannot 
be licensed to carry on the business of health and accident insurance in this 
state without qualifying to do the business of life insurance. 

Our statute concerning the business of casualty insurance (Smith-Hurd Rev. 
St. 1929, p. 1700,) authorizes the creation of corporations in this state for the 
purpose of issuing policies of insurance against bodily injury, disablement, or 
death resulting from accident and providing benefits for disability caused- by 
disease, and provides that a casualty insurance corporation organized under 
the laws of any other state may be admitted to transact business in this state 
by complying with certain requirements. 

Section 1 of the Act of 1869 (Laws 1869, p. 229), to organize and regulate 
the business of life insurance (Smith’s Stat. 1929, p. 1669), requires that, before 
any life insurance company goes into operation under the laws of this state, 
a guaranty capital of at least $100,000 shall be paid in money and invested in 
certain stocks or securities which are to be approved by the state insurance 
superintendent. Section 3 of the act (Smith-Hurd Rev. St. 1929, c. 73, § 213) 
provides that it shall not be lawful for any person to act as agent or otherwise 
in this state in receiving or procuring applications for life insurance or in 
transacting such business for any company organized under the laws of any 
other state unless such foreign company has conformed in such state or in 
this state to the same requirements in regard to capital as are imposed by 
section 1 upon companies in this state, or in lieu thereof has actual assets to 
the amount of at least $100,000 invested, as provided in section 1. Section 3a, 
which is an amendment made in 1923 to the original act (Laws 1923, p. 420, 
Smith-Hurd Rev. St. 1929, c. 73, § 213a), provides that any foreign life insur- 
ance company may be admitted to transact business in this state by complying 
with certain additional requirements, and provides that no such. company shall 
be permitted to transact any kind of insurance business in this state which 
a domestic life insurance company is not permitted to transact. 

Section 1 of the Act of 1919, relating to the business of life, accident, and 
health insurance (Smith-Hurd Rev. St. 1929, p. 1705), provides that any cor- 
poration which possesses a capital stock fully paid in in cash of at least $200,000, 
and any mutual or stock and mutual corporation which possesses a capital 
stock fully paid in in cash, or a surplus, or both together, amounting to not less 
than $200,000, and which is now or hereafter organized under the laws of Illinois 
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for the purpose of making insurance upon the lives of persons, may also, upon 
compliance with this act, engage in the business of insuring persons against 
bodily injury, disability, or death resulting from accident and providing bene- 
fits for disability caused by disease, or, if such corporation be now or here: 
after organzed under the laws of this state for the sole purpose of insuring 
persons against injury, disability, or death resulting from accident and providing 
benefits for disabliity caused by disease, such corporation, upon compliance with 
the requirements of the act, may also engage in the business of making in- 
surance upon the lives of persons. Section 4 of the same act (Smith-Hurd Rev. 
St. 1929, c. 73, § 355) requires that, before any domestic corporation availing 
itself of the provisions of the act shall engage in the forms of insurance busi- 
ness permitted therein, such company shall deposit with the Department ot 
Trade and Commerce at least $200,000; such deposit to be in lieu of and for 
the same purposes as the deposits now required by law of life insurance com- 
panies and of accident and health insurance companies as a condition pre- 
cedent to the commencement of such classes of business. Section 6 of the act 
(Smith-Hurd Rev. St. 1929, c. 73, § 357) is as follows: “Any life or casualty 
insurance corporation, except as hereinafter stated, organized under the laws 
of any other state or country, may be authorized to transact in this state the busi- 
ness of accident and health insurance, or either of them, and in addition thereto, 
the business of life insurance, if so authorized by its charter; provided that it 
possesses and maintains the minimum amount of capital stock, or surplus, or both 
together, as required of like companies of this State by this Act: And, pro- 
vided, further, that it shall deposit with the Department of Trade and Com- 
merce securities of the amount and character required hereby of like com- 
panies of this State, or, in lieu thereof, shall furnish a certificate of deposit from 
a state officer of one of the states of the United States, showing to the satis- 
action of the Department of Trade and Commerce that the corporation has on 
deposit with such state officer the amount of deposit required hereby of like 
companies of this State, and that the same is held for the benefit and security 
of the policy holders of such corporation in the United States, which certificate 
shall be renewed annually.” Section 8 (section 359) provides that any corpora- 
tion availing itself of the provisions of the act with respect to its business of 
life insurance shall be subject to all requirements of existing or thereafter 
enacted laws pertaining thereto, and with respect to its business of health and 
accident insurance shall be subject to all present or future legal requirements 
pertaining thereto and not inconsistent therewith. 

[1, 2] The petitioner did not seek a license to transact the business of 
life insurance but only health and accident insurance. Companies authorized 
to do that kind of insurance may be organized under the laws of Illinois, and 
this court said, in People v. Fidelity & Casualty Co., 153 Ill. 25, 38 N. E. 752, 754, 
26 L. R. A. 295: “The rule is that, where there is no positive prohibitive statute, 
the presumption, under the law of comity that prevails between the states of 
the union, is that the state permits a corporation organized in a sister state to 
do any act authorized by its charter or the law under which it is created, except 
when it is manifest that such act is obnoxious to the policy of the law of this 
state.” Respondent says the refusal to license petitioner was based upon the 
fact that it had not qualified and could not qualify as a foreign life insurance 
company in Illinois. Petitioner was not seeking a license to do a life in- 
surance business in this state, but tendered performance of all the requirements 
for licensing it to transact the business of health and accident insurance. 

Respondent also contends that the statutes of Illinois, properly construed, do 
not authorize a foreign insurance corporation having a capital stock of no 
par value shares to do business of insurance in Illinois. By amendment oi 
petitioner’s articles of incorporation in November, 1928, it was provided that a 
million shares of stock without any par value might be issued by the corpora- 
tion from time to time by the board of directors, and the certificate of petitioner's 
incorporation, and the amendments thereto, as presented with its application 
for a license to do business in this state, show that 420,000 shares have been 
issued and that over 570,000 shares have not been issued or paid for. Respon- 
dent cites the statute (Smith-Hurd Rev. St. 1929, § 2, par. (d), p. 1637), that 
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domestic corporations are required to have a par value of not less than $25 
nor more than $100. The statute cited deals only with sales of stock by insur- 
ance companies in the process of organization, and has no bearing upon the 
question of insurance companies not seeking to sell stock. The Supreme Court 
of California held, in Commonwealth Acceptance Corp. v. Jordan, 198 Cal. 619, 
246 P. 796, which involved the right to a license in California of a Delaware 
corporation having no par value shares, that the capital stock question or struc- 
ture was one which concerned merely the internal organism of the corporation 
and had nothing whatever to do with the transaction of the business of the 
corporation as between itself and the outside world, and further held that to 
license such a corporation in California was not permitting a foreign corpora- 
tion to transact business in that state on more favorable terms than a domestic 
corporation merely because the foreign corporation had no par value stock while 
a California corporation with no par value stock could not be authorized. 

Petitioner was as much a health and accident insurance company under 
its charter as if it was a life insurance company, and because it was authorized 
by a charter to transact a life insurance business in Colorado did not make 
it incumbent upon that corporation, if it sought to do business in Illinois, to 
secure a license to conduct all kinds of insurance that its charter authorized. 
We are of opinion that, having complied with the law authorizing it to be 
licensed to transact health and accident insurance in Illinois, it was entitled to 
such license. 

The writ of mandamus is awarded. 

Writ awarded. 


THOMAS v. LIBERTY LIFE INS. CO. 
No. 29418. 
Supreme Court of Kansas. July 5, 1930. 
289 Pacific Reporter 414. 
1. INSURANCE. 

Evidence in action on industrial accident group policy, indemnifying coal 
company’s employees, sustained finding plaintiff was employee when injured. 
Syllabus by the Court. 

In an action by an injured workman to recover on an industrial ac- 
cident policy of group insurance, issued by defendant to a coal com- 
pany, indemnifying its employees for injuries sustained in the course of 
their employment, the evidence examined and held sufficient to support 
the iury’s special findings, general verdict, and judgment that plaintiff 
was one of the coal company’s employees thus insured at the time he 
sustained his injury. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE. 

Workman sustaining hernia by overexertion and slipping while lifting car 
on track at coal mine could recover on accident policy indemnifying against 
effects of bodily injuries “arising out of and in course of employment.” 

Syllabus by the Court. 
Where a workman sustains a hernia by overexertion and slipping 
while trying to lift a car of rock on a track at the dump of a coal mine, 

he is entitled to recover on an accident insurance policy which in- 

demnifying him against “the effects resulting directly and exclusively of 

all other causes from bodily injuries sustained by the insured arising 

out of and in the course of employment.” 

(For other cases, see Insurance, Dec. Dig. § 453.) 

3. INSURANCE. 

Hernia sustained by overexertion and slipping while lifting car at coal 
mine dump, Aeld bodily injury resulting from “external, violent and accidental 
means” within policy. 

Syllabus by the Court. 
A hernia sustained by a workman under the circumstances outlined 
in section 2 of this syllabus is a bodily injury resulting from “external, 
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violent and accidental means” within the fair meaning of the accident 

insurance policy sued on in this action. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. INSURANCE. 

Coal miner incapacitated from doing physical labor could recover for total 
incapacity under accident policy, though he afterwards solicited business as 
truck hauler. 

Syllabus by the Court. 
A coal miner, by occupation, who was so greviously incapacitated 

by an accidental injury that he can no longer work at his trade, nor 

do any work requiring physical exertion or standing on his feet, is none 

the less entitled to recover indemnity for total incapacity, although he 

afterwards acquired a truck and advertised for patronage and occasion- 

ally drove the truck himself, but had to employ another person to do the 
physical labor connected with his trucking business. 


(For other cases, see Insurance, Dec. Dig. § 524.) 
Appeal from District Court, Linn County; Charles P. Trinkle, Judge. 


Action by Horace Thomas against the Liberty Life Insurance Company. 
Judgment for plaintiff and defendant appeals. 

Affirmed. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

Sylvan Bruner, of Pittsburgh, and John A. Hall, of Pleasanton, for ap- 
pellee. 

Dawson, J. 

This was an action to recover on a group insurance policy issued by de- 
fendant to the Lincoln Coal Company of Pleasanton, indemnifying its em- 
ployees for accidents suffered by them in the service of the coal company. 

Plaintiff’s petition alleged that he was one of the coal company’s employees 
protected by the policy, and that on February 27, 1928, he suffered a hernia 
while lifting a car of rock on the dump of his employer’s coal mine. 

Defendant denied liability on the ground that plaintiff was not one of the 
employees of the coal company protected by the group policy, and that his 
injury was not of the sort of accidents which the insurance contemplated. De- 
fendant also answered that to avoid litigation it had paid to the coal company’s 
manager, August Kuplin, trustee for plaintiff, the sum of $303.20 to avoid liti- 
gation and in settlement of plaintiff’s claim and to buy its peace with him. 

Plaintiff replied that Kuplin had no authority to settle his claim and had 
no knowledge of it, and that any such settlement and release of liability was 
collusive and fraudulent. 

Jury trial; special findings and general verdict for $4,000 in favor of plain- 
tiff; motion to set aside the verdict and grant a new trial overruled; judg- 
ment entered for plaintiff; defendant appeals. 

[1] It is first contended that plaintiff was not included in the group of em- 
ployees covered by the insurance. By the operative interpretation of the pol- 
icy it was the duty of the coal company, not later than the 15th of each month, 
to send to the insurance company a list of its employees for the current month, 
together with the monthly premium of $3 for each of the insured employees. 
Defendant produced some such monthly lists which did not contain plaintiff’s 
name, but the list for February, 1928, which ought to have been forthcoming 
and which would have been so persuasive on this crucial point was not pro- 
duced. Plaintiff testified that for a time the coal company deducted the premiums 
from his wages every two weeks, and later on alternative pay days once a 
month. Kuplin, the local company’s manager, testified that the name of plaintiff 
as an employee had been sent to defendant, and that the coal company remitted 
the premiums thereon at all times as they became due. Leslie Jones, another 
functionary of the coal company, testified that he had sent various lists of 
the changing personnel of employees to defendant from time to time, and that 
plaintiff’s name was on the list of employees on which the coal company paid 
premiums for the month of February, 1928. In view of this evidence, the jury’s 
special findings on this controverted point must be sustained. 
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[2, 3] Defendant next contends that plaintiff’s disability was not the sort 
of injury which the insurance policy purported to cover. The insuring clause 
bound defendant to indemnify against: 

“The effects resulting directly and exclusively of all other-causes from bodily 
injuries sustained by the insured arising out of and in the course of employ- 
ment, * * * and resulting solely through external, violent and accidental 
means. * * *” 

On this point plaintiff testified: 

“When the car got off the track, I got a pry and got under one end of it 
and tried to put one end on at a time and in trying to do that, my foot slipped. 
I felt a burning sensation and felt sick at my stomach and felt a tearing sen- 
sation. I lost my balance but I caught myself. * * * I had this lump put 
back eight or ten times, probably, and the doctor has always done it. I never 
had this lump appear at any time before this 27th of February. * * * There 
is pain and burning and soreness at the point of rupture in the left groin all 
the time and you can feel a ridge and hole there and this is the rupture | 
got when I was lifting on the pit car on February 27, 1928.” 

The doctor who attended plaintiff testified: 

“The lump in the left groin was about the size of a hen’s egg * * * [I] 
had it back in place in about an hour or an hour and a half.” 

It is argued, however, that such an injury was not the result of external 
violence, that the hernia was not caused by trauma, and consequently was not 
within the terms of the policy contract. Defendant supports this contention 
with a proposition laid down in a brief on Accidental Means, page 8, by Mar- 
tin P. Cornelius, general attorney of the Continental Casualty Company, pub- 
lished in 1917. In support of this proposition, Mr. Cornelius cites Southard 
v. Railway Passengers Assurance Co., which was a decision in 1868 by a federal 
district judge reported in supplementary addenda to the decisions of the Su- 
preme Court of Connecticut in 34 Conn. 574, Fed. Cas. No. 13182. The pertinent 
matter in the headnotes of that case read: 

“A policy insured the holder against death or injury ‘by violent and accidental 
means, within the meaning of the contract and conditions annexed.’ * * * 

“Where a person insured by such a policy was injured internally by jump- 
ing in great haste from a railroad car at a station, and running a considerable 
distance, but which action was not necessary to his safety, but was voluntarily 
undertaken to effect an important object, which required haste, it was held 
that the injury [which was a partially developed hernia] was not caused by 
‘accidental means,’ within the meaning of the policy.” 

A much later case, and more in keeping with the judicial attitude of the 
present day toward the indemnification of workingmen for industrial accidents 
sustained in their onerous occupations, was Poccardi v. Pub. Ser. Commission, 
75 W. Va. 542, 84 S. E. 242, L. R. A. 1916A, 299, where the Supreme Court of 
West Virginia overruled the public service commission which had denied com- 
pensation to the widow of a workman who had suffered a strangulated hernia 
while he and some fellow workmen were lifting a heavy pipe. The Supreme 
Court ordered the widow’s claim for compensation to be paid. The pertinent 
paragraphs of the syllabus read: 

“A rupture caused by a strain while at work is an accident or untoward 
event, arising in the course of employment, and compensable under the Work- 
men’s Compensation Act. 

“Proof of apparent previous good health, a heavy and unusual lift in the 
course of work, discovery of rupture on the second day thereafter, death from 
surgical operation for relief thereof, and opinion of the operating surgeon that 
the rupture was caused by the lifting, is sufficient to establish accidental in- 


jury in the course of employment, within the meaning of said act.” Syl. Pars. 
4 and 5. 


In Matter of Jordan v. Decorative Co., 230 N. Y. 522, 130 N. E. 634, it was 
held: 

“A hernia resulting from strain in lifting a heavy box is an accidental in- 
jury within the meaning of subdivision 7 of section 3 of the Workmen’s Com- 
pensation Law (Cons. Laws, ch. 67). (Matter of Veneroni v. Bausch & Lomb 
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Optical Co., 229 N. Y. 628 [129 N. E. 935], followed; Matter of Alpert v. Powers, 
223 N. Y. 97 [119 N. E. 229], distinguished.)” Syl. par. 1. 

In the opinion, it was said: 

“Cardozo, J. The claimant, while lifting a box of clay weighing 700 pounds 
or more, strained his left side, and hernia resulted. There is no doubt that 
this was an accidental injury within the meaning of the statute (Workmen’s 
Compensation Law, sec. 3, subd. 7; Consol. Laws, chap. 67). Matter of Alpert 
vy. Powers, 223 N. Y. 97 [119 N. E. 229] holds nothing to the contrary. In that 
case there was no finding of any casual relation between the strain and the 
rupture. Here, the casual relation is found and proved. In such conditions, 
our ruling in Matter of Veneroni v. Bausch & Lomb Optical Company (229 
N. Y. 628 [129 N. E. 935]) sustains the right to compensation. The ruling is 
in accord with the decisions in other jurisdictions (Fenton v. Thorley & Co., 
1903, A. C. 443, 448; Clover, Clayton & Co. v. Hughes, 1910, A. C. 242.)” (Page 
524 of 230 N. Y., 130 N. E. 634). D 

In the analogous case of Summers v. Eid. Mut. Aid Ass’n, 84 Mo. App. 605, 
plaintiff sued to recover on an accident insurance policy which bound defend- 
ant to indemnify plaintiff for death from “bodily injuries of which there shall 
be visible marks upon the person as are effected directly and solely by external, 
violent and purely accidental means.” The deceased was a “hostler helper” in 
a railway shop. While engaged in attempting to lift a heavy truck he sud- 
denly “give down” and said “I am hurt.” He was taken on a car to the round- 
house and thence went home, where he shortly thereafter died. It was found 
that he was afflicted with hernia. It showed itself plainly by visible marks and 
indications upon his person. The court ruled: 

“We are also satisfied that it was an accident produced by external or 
violent means, as those words are used in the provision aforesaid.” 

See, also, Skibbie v. Liberty Life Ins. Co., 130 Kan. 121, 285 P. 581; Young v. 
Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; Schneider’s Workmen’s 
Compensation Law, Vol. 1, § 200; note to Poccardi v. Pub. Ser. Commission, 
supra, in L. R. A. 1916A, 303, 304; and note and citations in Mich L. Review, 
Tune 1930, pp. 1059-1060. 

In view of these well-considered precedents, the court holds that the in- 
jury suffered by plaintiff on February 27, 1928, was an effect resulting solely 
through external violent, and accidental means within the terms of the pol- 
icy. 

Touching the defense based upon the defendant’s settlement with Kuplin 
trustee for plaintiff, and the release of defendant by Kuplin, it will suffice to 
say that there is nothing in the record to show Kuplin’s authority to compromise 
or settle plaintiff’s claim of indemnity under the insurance policy with which 
we are presently concerned. 

[4] It is next contended that the verdict should have been set aside and a 
new trial granted because the evidence failed to show that plaintiff was totally 
incapacitated, and because of certain evidence designated to show that soon 
after the trial plaintiff got possession of a truck and began to advertise for 
business as a truck hauler. The latter fact was not so potent as it might sug- 
gest. Plaintiff had indeed acquired a truck by purchase on the installment plan 
and, while he drove it to some extent, he did no lifting and hired a man to do 
the physical labor connected with his trucking business. One of the doctors 
thus testified at the trial: 

“I ‘do not consider it safe for this man to work around pit cars and cars 
of coal and pinch freight cars and flat cars around and stand up all day weigh- 
ing pit cars of rock and coal. * * * I examined Thomas last night and in 
the condition I found him in, I think he is in danger of havng the intestines 
come out through the opening in the wall of the abdomen in performing the 
ae miner. In my opinion the performing of such duties would endanger 

Another doctor testified: 


“He is still my patient. I advised him and told him that he wasn’t physically 
able to do any work at all. I advised him to keep off his feet. * * * Thomas 
is entirely disabled from any of his duties as a coal miner, and as a weigh 
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boss. Any heavy lifting or exertion on the part of Thomas in his present 
condition would result in the intestinal part of the body coming down and would 
be strangulated and would have a complete rupture. * * * In my opinion 
if Thomas undertakes a strain he is endangering his life. He should not walk 
any disance. I do not think he could stand around on his feet during the 
normal working hours of a day. This condition will continue the rest of his 
life if it remains as it now is.” 

The errors assigned on this phase of the case cannot be sustained. The 
other objections to the judgment suggested in defendant’s brief have all been 
carefully considered, but none of them is of sufficient gravity to justify further 
discussion. 

The judgment is affirmed. 




























RICHARDSON vy. BUSINESS MEN’S PROTECTIVE ASS’N OF LINCOLN, 
NEB. No. 29055. 
Supreme Court of Kansas. July 5, 1930. 
289 Pacific Reporter 426. 
INSURANCE. 

Evidence that persons with insured at time of accident were drunk two hours 
thereafter held properly excluded, under defense insured was intoxicated. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from District Court, Stafford County; Ray H. Beals, Judge. 

On rehearing. 

Syllabus modified and order of reversal adhered to. 

For former opinion, see 129 Kan. 700, 284 P. 599. 

Robert Garvin and Evart Garvin, both of St. John (Good, Richardson & Good, 
of Lincoln, Neb., of counsel), for appellant. 

William Barrett and George Barrett, both of Pratt, for appellee. 

Harvey, J. 

A rehearing was granted in this case the sole purpose of permitting the court 
to re-examine the legal question stated in syllabus 3 of the opinion reported in 129 
Kan. 700, 284 P. 599. Additional briefs have been filed and the question has been 
reconsidered. The conclusion reached is that the portion of the opinion dealing 
with this point needs no revision, but that the syllabus as printed is broader in its 
scope than the opinion and should be limited to it. It is therefore rewritten to 
read as follows: 

In an action on an accident insurance policy the defense was that the insured 
was under the influence of liquor at the time of the accident, which, under a pro- 
vision of the policy, relieved the defendant of liability, Other persons were with 
the insured at the time of the accident. Held, that all evidence tending to show 
that the insured was under the influence of intoxicating liquor at the time of the 
accident was competent; but that evidence to the effect that some of the other 
persons, who were with him at the time of the accident, were drunk about two 
hours after the accident, was properly excluded. 

The order of reversal for a new trial is adhered to. 






















PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, 
TENN., v. HARRIS. 


Court of Appeals of Kentucky. May 16, 1930. 
28 Southwestern Reporter (2d) 40. 
1. INSURANCE. 


Insured crippled as result of being accidentally shot in leg when substantially 
performing usual duties and earning same wages held not entitled to monthly in- 
demnity under accident policy. 

Accident policy provided for monthly accident indemnity for total loss 

of time commencing on date of accident during which injury alone shall 

wholly and continuously disable insured from performing duty pertaining 

to business or occupation, and further provided for one-half of monthly 

indemnity if insured is wholly disabled within 100 days after accident, 

or preventing him from performing work substantially essential to duties 

of his occupation. Insured, as result of being accidentally shot, became 
crippled as result of stiffening of knee and leg by reason of curvature 
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caused by stiffening of joint. Evidence showed that after insured returned 
to work he substantially performed all duties he performed prior to acci- 
dent, although with some embarrassment because of crippled condition, and 
drew same wages as before accident. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE. : F ; ; ; 

Provision in accident policy precluding indemnity during time insured is not 
under treatment of physician or surgeon held not unreasonable or against public 
policy. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

3. INSURANCE. ee 

Insured under accident policy not having shown he was under physician's 
care during indemnity period held not entitled to recover. : 

Accident policy contained provision that indemnity should not be paid 

in excess of time insured is under treatment of legally qualified physician 

or surgeon. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Circuit Court, Pike County. 

Suit by Henry Harris against the Provident Life & Accident Insurance Com- 
pany of Chattanooga, Tenn. Judgment for plaintiff, and defendant made motion 
for an appeal to the Court of Appeals. 

Appeal granted, and judgment reversed, with instructions. 

J. Woodford Howard and W. P. Mayo, both of Prestonsburg, for appellant. 


J. E. Childers and Childers & Bowles, all of Pikeville, for appellee. 
DIETzMAN, J. 


On September 29, 1926, the appellant issued to the appellee its accident in- 
demnity insurance policy which is the subject of the present suit. By this policy 
the appellant insured the appellee against the effects “resulting directly and ex- 
clusively of all other causes from bodily injuries sustained during the life of the 
policy solely through external, violent and accidental means,” for a monthly 
accident indemnity of $50. By sections A and B of part III of the policy it was 
provided that this monthly accident indemnity would be paid “for the period of 
total loss of time commencing on the date of the accident during which such injury 
alone shall wholly and continuously disable and prevent the insured from perform- 
ing any and every duty pertaining to his business or occupation,” or “if such 
injury shall not from the date of the accident wholly disable the insured but 
shall within 100 days thereafter wholly disable him, or shall commencing o7 date 
of the accident or immediately following total loss of time, prevent him from 
performing work substantially essential to the duties of his occupation,” one-half 
of the monthly indemnity “for the continuous period of loss of time caused thereby 
not exceeding seven consecutive months.” These sections further provided that 
the indemnity should not be paid “in excess of the time the insured is under the 
treatment of a legally qualified physician or surgeon.” 

On December 24, 1926, the appellee was accidentally shot in the leg. As a re- 
sult the left knee was stiffened and the left leg was by reason of its curvature 
caused by this stiffening of the joint shortened about four inches. Prior to his 
injury, appellee had been working as a ‘bunk attendant” for the Chesapeake & Ohio 
Railroad Company at $2.88 a day. His duties consisted in cleaning the depot, 
carrying coal for its fires and water for its drinking receptacles, mopping its 
floors, and in taking care of a house in which there were 18 bunks arranged in 
two tires. In addition to keeping this house clean and the fires in it going, he had 
also to make up the bunks. In just a few days less than a year from the date of 
his accident he returned to his work, and the evidence shows that he has substan- 
tially performed all of the duties which he had performed prior to his accident, 
although with some embarrassment on account of his crippled condition, and no 
doubt with much discomfort. It is true that at times he has had young boys to 
help him in wheeling the coal in wheelbarrows from the coal piles to the depot 
and the bunkhouse and in carrying water from the source of supply to these 
buildings of which he had charge. But the evidence also shows that in the main 
he did himself all the duties called for by his job. He earned after he returned 
to work the same wages he did prior to his accident. The appellant paid him un- 
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der the policy here in question the sum of $550 and then declined to pay him any 
further. He thereupon brought suit to recover the monthly accident indemnity, 
and in that suit recovered the sum of $50, being the indemnity that had accrued, if 
any had, for the month intervening between the time when the appellant ceased 
to pay and the time when the suit was filed. The appellant still declining to pay 
him further, this suit was brought to recover for the period of time elapsing from 
the month covered by the last suit up to the time of the filing of the present suit. 
The appellant defended on many grounds, two only of which we need to notice. 
They are, first, that the appellee was not by the terms of his policy entitled to any 
further recovery since he had returned to his work, and, secondly, that he had not 
been under the care of a physician during the period covered by the suit. As to 
this last defense, the evidence was absolutely silent as to whether the appellee had 
been under the care of a physician or not. At the close of the whole case, the 
appellant made a motion for a peremptory instruction. The court overruled this 
motion and submitted the case to the jury which found for the appellee the full 
amount of the monthly indemnity for the six months. From the judgment entered 
on that verdict the appellant has moved this court for an appeal. 

The trial court should have sustained the appellant’s motion for a peremptory 
instruction on both the grounds above mentioned. The construction to be placed 
upon clauses in accident insurance policies, such as those under which recovery is 
sought in this suit and which we have quoted above so far as pertinent, has often 
been before this court. One of the latest utterances upon the subject may be found 
in the case of Continental Casualty Co. v. Linn, 226 Ky. 328, 10 S.W.(2d) 1079, 
at page 1082, where we said: 

“An insurance policy must be interpreted according to its true character and 
purpose, and in the sense in which the insured had reason to suppose it was under- 
stood. The application of this liberal rule of construction has been made to vary- 
ing provisions of insurance policies and the extent of recovery thereunder—speci- 
fically to the term ‘total disability,’ which is never given its strict literal meaning 
of absolute helplessness or entire physical disability, but rather as inability to do 
substantially or practically all material acts in the transaction of the insured’s 
business in his customary and usual manner.” 

This case was cited with approval, and the principle contained in the excerpt 
above set out applied in the case of Ohio National Life Ins. Co. v. Stagner, 231 
Ky. 275, 21 S.W.(2d) 289. But while this court is committed to the “liberal con- 
struction” doctrine with regard to the interpretation to be put on these clauses, we 
have never gone so far as to render the insurance company liable in every state 
of case in utter disregard of the contract made by the parties. Thus, in the case 
of Doyle v. New Jersey Fidelity & Plate Glass Ins. Co., 168 Ky. 789, 182 S. W. 944, 
945, Ann. Cas. 1917D, 851, after citing and discussing the cases from this court 
adopting the “liberal construction” doctrine, we said: 


“From the above questions from the O’Brien Case [155 Ky. 498, 159 S. W. 
1134] it will be seen that this court is committed to a ‘reasonable construction’ of 
the clause in question ‘that is as just to the assured as to the insurer,’ and that that 
end is attained ‘if the disability of the insured is ‘such as to prevent him from doing 
all the substantial acts required of him in his business.’ And while it is difficult 
to state a general rule of construction that will be applicable to all cases, we think 
we may safely state, as an elaboration of our views upon this subject, that a re- 
covery should not be denied under such a clause as we have before us when the 
evidence shows that the insured was able to be up and about, and to do minor and 
trivial things not requiring his time or attention, or to direct his business and do 
some of the work himself, if his injuries are such that common prudence demands 
he desist from his labors and rest, so long as it is reasonably necessary to effect a 
speedy cure, and he is unable to do the things which constitute substantially all of 
his occupation, or wholly disabled from doing all the substantial and material acts 
necessary to be done. 

“Tt may be admitted that some of the authorities seem to warrant even a more 
liberal construction of this clause than we have indicated, but the same justice 
that forbids a construction so strict, although justified by the literal mean'ng of 
the words employed, which would in practice relieve the insurer from liability in 
practically every case where death does not immediately ensue, and render the 
policy of no effect in many cases, in which it was evidently held out to afford in- 
demnity, also demands that the construction shall not be so liberal as to render the 
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company liable in every state of case in utter disregard of the contract made by 
the parties. Both of these clauses should be given a liberal and reasonable con- 
struction, when considered together and with reference to each other.” 

In that opinion, the evidence as to the disability of the insured was summarized 
and commented upon as follows: 

“The evidence may be fairly stated to show that from August 7th to Novem- 
ber 4th the insured visited his office practically every day, remaining from one to 
six hours a day; that he had’ entire supervision of his business, examined patients, 
and directed his assistants as to what was necessary to be done; that in addition 
he frequently did the work himself required by patients; and it also may fairly be 
stated that the evidence for appellant not only fails to show that there was any 
substantial part of his work that he did not at times perform, but, on the other 
hand, shows that during all of this time he did not lose a single day from his busi- 
ness, and upon occasions throughout that period performed every substantial duty 
and service that could be performed by any one in said business, remaining a part 
of that period in his office and performing all sorts of work involved in his pro- 
fession as much as six hours a day. We are convinced from a careful reading 
of the evidence that it does not even tend to show that the assured’s disability was 
such as prevented him continuously from performing all of the substantial acts 
required of him during the period from his return to his office about August 7th 
until his death on November 4th.” 

[1] Applying the principles of the cases as thus developed to the facts of the 
case before us, we are constrained to hold that the appellee did not establish his 
right to recover the monthly indemnity sued for even under the doctrine of 
“hberal interpretation.” As stated, the evidence showed that the appellee, al- 
though helped at times in the discharge of his duties, has during most of the time 
performed them all himself. He is earning the same wages as he did prior to the 
accident, and, although he experiences more difficulty in getting his work done, 
yet as a matter of fact he is doing it. This is not a case where the injured 
party performs only a part of the work he did prior to his accident or performs 
only fitfully all of such tasks. It is a case where day in and day out the injured 
party is found at his labor performing all or substantially all of his duties. To 
permit a recovery under the liberal interpretation doctrine would be to write a new 
policy for the parties. This, as we said in the Doyle Case, we are not warranted 
in doing. Hence the court erred in not sustaining the appellant’s motion for a 
peremptory instruction on this ground. 

[2, 3] As to the second ground, the policy provided that there could be no re- 
covery for this monthly accident indemnity in excess of the time that the insured 
should be under the treatment of a legally qualified physician or surgeon. In his 
petition, the appellee averred that he had been under the treatment of such a 
physician during the period for which recovtry was sought. The appellant tra- 
versed this allegation. The appellee offered no proof to sustain it. There is 
nothing in such a provision that is unreasonable or against public policy. On the 
contrary, it is a reasonable provision to guard the insurance companies against 
malingerers. Cf. 1 C. J. 466. As appellee failed to show that he was under the 
care of a physician during the period for which he sought recovery, the court 
should also on this ground have sustained the appellant’s motion for a peremptory 
instruction. 

The motion for an appeal is therefore sustained, and the appeal is granted. 


The judgment is reversed, with instructions to grant the appellant a new trial in 
conformity with this opinion. 


McCONATHY v. NORTH AMERICAN ACC. INS. CO. 
No. 632. 
Court of Appeals of Louisiana. First Circuit. June 30, 1930. 


129 Southern Reporter 238. 
1. INSURANCE. 
Presumption exists that agent personally soliciting health policy had oppor- 


tunity to ascertain necessary facts concerning insured’s health, and certified 
same to insurer (Act No. 97 of 1908). 


Insurer’s agent personally came to insured’s house, solicited and 
obtained insurance, filled out blank containing answers to questions 
which insurer set up as fraudulent, and upon which policy was obtained. 





The Insurance Law Journal, Vol. 75 [Oct., 1930 


Insurer, when sued on policy, contended that insured in making appli- 
cation did not make true disclosure of previous and existing illness, and 
therefore secured policy through fraud and misrepresentation in applica- 
tion which rendered policy null and void. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

2. INSURANCE. 

Insurer, whose agent had opportunity to ascertain true condition of appli- 
cant’s health, held to have waived forfeiture because of false representations in 
application (Act No. 97 of 1908). . 

Act No. 97 of 1908 provides that it shall be presumed that insurer 
has waived right to claim forfeiture of policy, based on ground that 
insured did not make true answers in application as to health, habits, 
occupation, etc., whenever it shall appear that agent knew or might 
have ascertained, with reasonable diligence, true condition of applicant's 
health. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE. 

Insured’s acceptance of health policy held acceptance of clause relating to 
other insurance rendering insurer liable proratably; absent notice of other in- 
surance (Civ. Code, arts. 1901, 1945). 

Health policy sued on contained clause to effect that insurer shall 

be liable only for such portion of indemnity promised, as said indemnity 

bears to total amount of like indemnity in all policies covering loss, if 

insured shall carry other insurance covering same loss without giving 
written notice to insurer. 


(For other cases, see Insurance, Dec. Dig. § 531%.) 


4. INSURANCE. 
Insured’s failure to give written notice of other insurance held to preclude 
right to claim penalty for delay under health policy (Act. No. 310 of 1910, § 3). 
Act No. 310 of 1910, § 3, provides that insurer guilty of delay in 
payments, unless upon just and reasonable ground, shall pay to as- 
sured as penalty twice amount due under terms of policy or contract 
during period of delay, with attorney’s fees. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
‘Appeal from District Court, Parish of Vernon; Hal A. Burgess, Judge. 
Suit by Sam D. McConathy against the North American Accident Insurance 
Company. From the judgment rendered, defendant appeals, and plaintiff an- 
swers appeal. 
Affirmed in part, and in part reversed and remanded, with directions. 
Thompson & Ferguson, of Leesville, for appellant. 
L. D. Woosley, of Leesville, for appellee. 
Exuiorr, J. 


Sam D. McConathy brought suit against North American Accident Insur- 
ance Company on a policy which it had issued to him insuring his health, 
claiming $25 per week for 13 weeks and 6 days, amounting in the aggregate 
to $346.42, and for legal interest thereon from July 20, 1926. 

He further claims of the defendant, in addition thereto, the sum of $346.42 
with legal interest and attorney’s fees thereon as a penalty, under section 3 
of sea No. 310 of 1910, a total of $692.84, interest and attorney’s fees not 
counted. 


Defendant denies owing the alleged indebtedness. It alleges in its answer 
that plaintiff, in making his application for insurance, did not make a true 
disclosure of his previous and existing illness. That he secured the policy through 
fraud and misrepresentation in his application, which misrepresentations caused 
the policy to be null and void. That the policy provides that the disease must 
have been contracted more than 30 days subsequent to the issuance of the 
policy. That plaintiff's illness arose less than 30 days after the issuance of 
the same. That plaintiff failed to give notice of other insurance, as required 
by the provisions of the policy. 
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Defendant prayed that plaintiff’s demand be rejected, but prayed in the al- 
ternative, and in case it was deemed liable, that it be held liable only for such 
portion of the indemnity claimed, as said indebtedness bears to the total amount 
of like indebtedness on all policies covering the same illness, and for the re- 
turn of such part of the premium as shall exceed the prorata for the indebted- 
ness thus determined. 

Judgment was rendered in favor of the plaintiff for $346.42 claimed under 
the policy, but his demand for a like sum as penalty was refused. 

The defendant appealed, and the plaintiff, answering the appeal, prays that 
this court allow the sum claimed as penalty. 

Act No. 97 of 1908 provides that when a health insurance policy has issued 
without a medical examination it shall be presumed, whenever it appears that 
the agent of the company has had an opportunity to ascertain the true con- 
dition of the health, habits, or occupation of the assured, and has certified to 
the company the desirability of the risk, that the knowledge acquired, or which. 
might have been acquired with reasonable diligence by the agent in securing 
the application, has been disclosed to his principal, and that it shall be further 
presumed that the company has waived its right to claim forfeiture of the pol- 
icy, based on the grounds that the insured did not make true answers in the 
application as to health, habits, occupation, etc., whenever it shall appear that 
the agent knew or might have ascertained, with reasonable diligence, the true 
condition of the applicant’s health, etc., and knowledge of the agent in writing 
the application, or of the collector of the company in collecting the premiums 
from the assured, shall be imputed as notice to the company as to the health, 
habits, or occupation of the assured. 

{1, 2] The policy sued on bears date June 1, 1926. The plaintiff testified 
that he was in good health at the time the policy issued; that he was taken 
suddenly sick July 18, 1926, and his evidence is not disputed. He further states 
that defendant’s agent came to his house, solicited and obtained the insurance, 
filled out the blank which contains the answer which defendant sets up, and 
upon which the policy was obtained, and signed plaintiff’s name to the same. 
According to the plaintiff, and his evidence is not contradicted, defendant’s 
agent and plaintiff both lived at the time at Anacoco, which we understand is 
a small town in the parish of Vernon. The premium was paid to this agent, 
forwarded to the defendant, favorably acted on, and the policy sued on issued 
to the plaintiff. Under the showing made, defendant’s agent will be presumed 
to have had an opportunity to ascertain all the necessary facts concerning 
plaintiff’s health, and certified same to the company. And the defendant com- 
pany is further presumed to have waived its right to ask for the forfeiture of 
the policy on account of the answers of the insured in making his application 
for insurance. 

But the court erred in rendering judgment in favor of the plaintiff for 


$346.42 under the policy, because the evidence shows that defendant’s alternative 
demand was well pleaded. 


[3] The policy sued on contains the following stipulation: 


“If the insured shall carry with another company—, other insurance cover- 
ing the same loss, without giving written notice to the company, then in that 
case, the company shall be liable only for such portion of the indemnity prom- 
ised, as the said indemnity bears to the total amount of like indemnity in all 
policies covering such loss, and for the return of such part of the premium 
paid as shall exceed pro rata, for the indemnity thus determined.” 

When plaintiff accepted the policy sued on he agreed to this stipulation, 
and it is binding on him. Civil Code, arts. 1901 and 1945. 

The evidence shows that plaintiff carried insurance in the Massachusetts 
Protective Assurance Association, Inc., covering the same illness for which 
he claims indemnity from the defendant, and collected indemnity on said ac- 
count under said policy from Massachusetts Protective Association, and did 
not give written notice to defendant of this policy in Massachusetts Protective 
ae Inc., as he should have done, and as the policy sued on required 

im to do. 


[4] Plaintiff’s failure to give such notice does away with his right to the 
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penalty claimed under Act No. 310 of 1910, § 3. Defendant is furthermore liable 
as a result, “only for such portion of the indemnity promised as the said in- 
demnity bears to the total amount of like indemnity, in all policies covering 
such loss, and for the return of such part of the premium paid as shall exceed 
the pro rata for the indemnity thus determined.” And the lower court correctly 
held that defendant had waived the forfeiture urged in its answer, but its 
alternative demand and the above policy stipulation was not waived. The evi- 
dence does not show, however, how much Massachusetts Protective Association, 
Inc., paid the plaintiff on account of the illness of which he likewise claims 
indemnity of the defendant, and the amount cannot be determined from the 
record as presently made up. 

The situation is such that we cannot render on this appeal the judgment 
that should have been rendered in the lower court. The case must therefore be 
remanded and reopened for evidence on the subject mentioned. 

For the reasons stated, the judgment appealed from, to the extent that the 
forfeitures urged in defendant’s answer are not sustained, is correct, and it is 
in that respect affirmed. But said judgment is contrary to the law and the 
evidence and therefore erroneous, to the extent that it is in favor of the plain- 
tiff and against the defendant for $346.42, with interest thereon, and the policy 
stipulation above mentioned is not indorsed against the plaintiff. 

The said judgment is therefore annulled, avoided, and set aside, and the 
case is remanded to the lower court for a new trial. The new trial to be for 
the purpose of receiving evidence in order to ascertain and to enable the lower 
court to determine the amount of indemnity, if any, due the plaintiff by the 
defendant, under the policy stipulation mentioned, after taking into account 
the aniount of indemnity due and received by the plaintiff from Massachusetts 
Protective Assurance Association, Inc., under the policy in that company. 

Tudgment to be then rendered in the lower court as the evidence shows to 
be proper in the case. 

Defendant to pay the cost of the present suit in the lower court, plaintiff 
the cost of this appeal. Future cost to be paid as the law requires. 


DOLAN v. CONTINENTAL CASUALTY CO. 


Supreme Court of Oregon. July 10, 1930. 
289 Pacific Reporter 1057. 


1. STATUTES. 

Where word has been defined by statute, it will be presumed that such 
word in new statute contemplated statutory definition (Or. L. § 574, and § 6355, 
as amended by Laws 1927, p. 208). 

Or. L. § 6355, as amended by Laws 1927, p. 208, gives plaintiff attor- 
nev’s fees in action on insurance policy, unless “tender” has been made 

by defendant and recovery does not exceed amount thereof. The word 

“tender” had already been defined by section 574. 

(For other cases, see Statutes, Dec. Dig. § 212.) 

2. INSURANCE. ; 

Beneficiary, when compelled to sue on policy, became entitled to attorney's 
fee, notwithstanding defendant on retrial confessed liability and tendered in- 
surance, costs, and interest (Or. L. § 574, and § 6355, as amended by Laws 1927, 
p. 208). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


En Banc. 

Appeal from Circuit Court, Baker County; C. H. McColloch, Judge. 

Action by Nina T. Dolan against the Continental Casualty Company. De- 
fendant filed an amended answer confessing liability, and, from judgment for 
plaintiff on the pleadings, plaintiff appeals, claiming attorneys’ fees. 

Modified and affirmed. : 

This action was instituted to collect the sum of $2,000 on an insurance pol- 
icy on the life of plaintiff's husband. Plaintiff secured judgment for the full 
sum of the policy and $300 attorney’s fees. Defendant appealed to this court 
where the judgment was affirmed. 279 P. 855. Afterwards on October 15, 
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1929, on petition for rehearing, the judgment was reversed and remanded for a 
new trial. 281 P. 182. December 17, 1929, the court denied plaintiff’s petition 
for rehearing but modified its previous opinion by holding that: “We grant the 
defendant [The Continental Casualty Company] a new trial coupled with the 
condition that the costs abide the result of a final judgment, and our previous 
order will be so amended.” 283 P. 15, 16. 

When the action came on for retrial in the circuit court, defendant was 
permitted to file an amended answer in which it confessed its liability for the 
amount claimed by plaintiff, plus the costs of the trial in the circuit court and 
in this court, and tendered into court the amount thereby due, to wit, $2,668.40. 
Defendant then moved for judgment on the pleadings, and the motion was 
allowed over objection of plaintiff. The sole controversy is over the question 
of whether plaintiff is entitled to attorneys’ fees. 

J. T. Donald, of Baker (George Donart, of Weiser, Idaho, and Nichols, 
Hallock and Donald, of Baker, on the brief), for appellant. 

A. S. Grant, of Baker (A. A. Smith, of Baker, on the brief), for respond- 
ent. 
Cosuow, C. J. (after stating the facts as above). 


We have in mind that defendant refused, for technical reasons, to pay the 
amount claimed by plaintiff. The judgment granted plaintiff was set aside be- 
cause of an error committed by the court during the progress of the trial. De- 
fendant claims the right now of depriving plaintiff of the amount allowed her 
as attorneys’ fees because it has tendered into court the amount of her claim 
with interest, the costs on the former trial and of the trial in this court. The 
law prescribes: “Whenever any suit or action is brought in any courts of this 
state upon any policy of insurance of any kind or nature whatsoever, the plain- 
tiff, in addition to the amount which he may recover, shall also be allowed and 
shall recover as part of said judgment such sum as the court or jury may ad- 
judge to be reasonable as attorney’s fees in said suit or action; provided, that 
settlement is not made within six months from date proof of loss is filed with 
the company; provided further, that if a tender be made by a defendant in 
any such suit or action and the plaintiff’s recovery shall not exceed the amount 
thereof, then no sum shall be recoverable as attorney’s fees.” Or. L. § 6355, 
as amended by Gen. Laws of 1927, c. 184. 


[1] The meaning of the word “tender,” when said statute was enacted, was 
defined by our statute, Or. L. § 574. The general laws of the state having 
defined the word “tender,” it will be presumed on the enactment of a new statute 
using the word “tender,” that the word as defined by the statute is intended. 
There is no conflict between the said section 6355 as amended, and said sec- 
tion 574. The former section does not attempt to define “tender,” and that 


word as therein used must be taken to be the word “tender” used in said section 
574. 


[2] The purpose of the enactment of said section 6355, as amended by Gen. 
Laws, 1927, c. 184, was to discourage expensive and lengthy litigation. Often- 
times insurance companies have contested their obligation to pay a loss with 
such persistence and vigor that the benefit of an insurance policy is either 
largely diminished or entirely lost. It is not the intention of the writer to 
question the good faith of insurance companies. They have all the rights other 
citizens have to defend when haled into court. That the contest of insurance 
losses on doubtful and technical defenses has often caused distress and un- 
necessary loss to the insurance beneficiaries cannot be denied. For that reason 
and in the same spirit that a contract for the payment of attorneys’ fees in a 
Promissory note is upheld when the maker refuses to pay, insurance com- 
Panies are required to pay reasonable attorneys’ fees, where they have wrong- 
fully defended an action to recover or refusal to pay the loss within a reason- 
able time. That purpose would be largely destroyed if defendant’s position 
in the instant case can be sustained. Instead of the statute discouraging liti- 
gation, it might tend to encourage appeals. If a judgment be reversed, as 
occurred in the instant case, upon some technical error during the progress of 
the trial and defendant’s tender will then defeat a recovery of attorneys’ fees, 
notwithstanding the expensive and prolonged litigation, the benefit of the statute 
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is largely destroyed. When plaintiff was compelled to institute an action against 
defendant in order to recover the amount due on the policy, she became entitled 
to an attorney’s fee. Johnson v. Prudential Life Ins. Co. 120 Or. 353, 363, 252 
P. 556; Murray v. Firemen’s Ins. Co., 121 Or. 165, 254 P. 817; Ocean A. & G. 
Corp., Ltd., v. Albina M. & I. Works, 122 Or. 615, 260 P. 229. 

It is not necessary to remand the case for another trial. There must be 
an end to litigation. The judgment of the court below will be modified by add- 
ing thereto the sum of $300, with interest from the date of the original judg- 
ment in the circuit court. Said judgment as thus modified is affirmed. Appellant 
will recover costs in this court. 

McBride, J., not sitting. 

Rossman, J., absent. 


TROUPE v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 6503. 
Supreme Court of South Dakota. June 24, 1930. 
231 Northwestern Reporter 529. 
1. INSURANCE. 


Continuing duck hunting after accidentally stepping into water-filled hole held 
independent contributing factor to resulting tuberculosis, within terms of accident 
policy, so as to bar recovery. 

The benefit certificate involved provided that disability benefits were 
payable if an injury was caused solely by external, violent, and accidental 
means, provided that such accident, “independently of all other causes,” 
produced the disability. Insured went duck hunting, and while walking 

at ‘the edge of a duck slough, stepped into a small hole, which he failed to 
see, as a result of which one leg became wet up to his hip. He took off his 
clothes, dried them as well as he could, dried himself again and con- 
tinued hunting until he started to take chills. He then walked back to 
town. He contracted bronchial pneumonia, which developed into active 
tuberculosis. The continuation of the hunting by insured after the acci- 
dent was a voluntary, needless, and negligent exposure, and was an in- 
depedent, intervening, and avoidable cause, materially contributing to 
the ultimate injury, and thus was a bar to a recovery. 


(For other cases, see Insurance, Dec. Dig. § 466.) 
2. INSURANCE. 

To recover on accident policy, held that insured must prove disability was 
caused solely, independently of other causes, by external, violent, and accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Brown, P. J., and Sherwood, J., dissenting. 

Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 

Action by Eben W. Troupe against the Benefit Association of Railway Em- 
— From a judgment on a directed verdict in favor of plaintiff, defendant 
appeals. 

Reversed and remanded, with directions to enter judgment in favor of de- 
fendant, dismissing the action. 

McCoy & McCoy, of Huron, for appellant. 

Gardner & Churchill and George E. Longstaff, all of Huron, for respondent. 

CAMPBELL, J. 

Plaintiff was a duly qualified member in good standing of defendant as- 
sociation, by virtue of which membership he held a certificate, by the terms of 
which he was entitled to participate in the benefit fund of defendant association 
in the amounts and manner as follows: “Against the results, hereinafter set 
forth, of and caused solely by External, Violent and Accidental means. * * * 


“Accident Benefits. d 
“1. Disability Benefits at the rate of $40.00 dollars per month, for the time, 
not exceeding twenty-four months, that such accident, independently of all 
other causes, immediately, totally and continuously disables the member from 
the time of such accident from the performance of any and every kind of work 


or occupation for wages or profit, and under the treatment of a legally qualified 
Physician or Surgeon.” 
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In October, 1922, plaintiff was a locomotive engineer running between Hu- 
ron, S. D., and Oakes, N. D., residing at Huron. On October 23, 1922, plaintiff, 
having made his regular run from Huron to Oakes, was laying over at Oakes 
awaiting his regular return run, and together with his fireman went duck hunt- 
ing. On the hunting trip plaintiff unintentionally stepped into a hole and got 
wet. He was taken with chills and returned to Oakes, where he took some 
medicine and went to bed until time to take out his train on the regular run to 
Huron. He made the trip to Huron and immediately “laid off,” being unable to 
work, and by that time had developed bronchial pneumonia. About the middle 
of November plaintiff’s attending physician discovered what he suspected to be 
a tubercular condition, and by the last of December, 1922, plaintiff’s disease 
had developed into active tuberculosis, and plaintiff was incapacitated and un- 
able to work from October 23, 1922, to and including the time of the trial in 
the court below. 

Plaintiff instituted this action in September, 1925, to recover the full amount 
of the disability benefit for twenty-four months, upon the theory that his dis- 
ability for the entire period was caused solely and independently of all other 
causes by his stepping into the hole on the hunting trip. 


At the close of the testimony both sides moved for a directed verdict, and 
the learned trial judge granted the motion of plaintiff, and from a judgment 
in plaintiff's favor, entered upon said directed verdict, defendant has appealed. 

The facts, as developed on the trial, appear about as follows: At the time 
in question plaintiff and his fireman had a two day lay-over at Oakes, and had 
been duck hunting the day before, and apparently decided to go again on Oc- 
tober 23. They left Oakes about four o’clock in the morning of October 23, 
riding out on a train to a railroad crossing some distance from Oakes, at which 
point they got off and walked along the track a mile or so to the slough where 
they intended to hunt. They arrived at the slough before daylight, and were 
walking around at the slough waiting for daylight to begin their hunting. The 
air was crisp and chilly, and there was thin ice on the water in the slough. 
Just before daylight, while going around near the edge of the slough to get 
into a place where he thought ducks would be flying, and he would get some 
shooting when it became light, plaintiff walking along in thick high grass and 
weeds, stepped into a small hole, which he failed to see, and got into the water 
over the top of his rubber boot, as a result of which one leg became wet clear 
to the hip. Plaintiff immediately went out on dry ground, took off his boots, 
stockings, trousers, and underwear. He wrung the water out of his trousers 
and underwear as well as he could and put them right back on, put on a dry 
pair of stockings, dried his boots out as well as he could with grass and hay, 
and, as he says, “I ran around some to get warmed up so I didn’t think I 
would have any bad effects.” Plaintiff then went on into or along the edge 
of the slough and stayed there hunting ducks. He continued hunting until he 
started to take chills. He then went around to where his fireman was hunting 
and told the fireman that he was beginning to get chills, and thought he had 
better go to town, whereupon they walked down the track to Oakes. Just 
how long plaintiff stood around in the slough hunting after he got wet is not 
positively stated. Plaintiff himself says at one place it was about an hour and 
a half or two hours after he had fallen in the hole and started to have chills. 
He and his fireman walked down the railroad track to Oakes, a distance of 
some six or seven miles, and plaintiff says that on this walk he stopped and 
sat down a few times. They arrived at Oakes a little after one o'clock in the 
afternoon. It is entirely clear that plaintiff, after stepping into the hole and 
getting wet, remained standing around hunting ducks in his wet and damp con- 
dition for a period of several hours. According to his own testimony, he got 
wet shortly before daylight, and he did not discontinue his hunting until begin- 
ning a seven or eight mile walk to Oakes at such time that he arrived at Oakes 
a little after one in the afternoon. 


[1-2] Appellant contends that for a man to step in a hole over his boots 
around the edge of a duck slough and get his feet wet is such a usual and 
customary performance in connection with a hunting trip that it cannot be 
called an accident. We find it unnecessary to consider this contention. 
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It may be conceded for the sake of argument that if respondent h?1 not 
stepped in the hole he would not have gotten wet; that if he had not gotten wet 
he would not have been taken with chills; that if he had not been taken with 
chills he would not have developed pneumonia, and, but for the pneumonia, would 
not have developed tuberculosis. Assuming that stepping into the hole was an 
accident and, as a result thereof, respondent got wet, nevertheless the fact re- 
mains that, instead of walking briskly down the track to Oakes at that time, 
respondent voluntarily, needlessly, and negligently exposed himself thereafter 
by continuing his hunting and standing around in his wet and damp condition 
for a period of several hours on a chilly morning at and in the slough hunting 
ducks. We do not think it can be said that this voluntary and entirely unnec- 
cessary exposure was not an affirmative act, which was an independent and 
clearly contributing factor of the harm subsequently suffered by the respondent, 
and a majority of the court are of the opinion that respondent has utterly failed 
to prove in this case (as he must prove to justify recovery) that his pneumonia, 
tuberculosis, and disability were caused solely and independently of all other cau- 
ses by external, violent, and accidental means; to wit, the stepping into the hole 
near the edge of the slough, the only immediate. result of which was to get 
respondent’s leg wet to the hip. We think there was in this case, after the 
accident, an independent, intervening, and avoidable cause materially contribut- 
ing to the ultimate injury; to wit, respondent’s voluntary and affirmative act in 
negligently exposing himself after becoming wet. 

The court erred in granting respondent’s motion for directed verdict and 
in denying appellant’s motion. The judgment appealed from is reversed, and 
the cause remanded, with directions to enter judgment in favor of appellant and 
against respondent, dismissing the action, and for costs. 

Polley and Burch, JJ., concur. 


Brown, P. J., and Sherwood, J., dissent. 
Brown, P. J., (dissenting). 


I dissent. I am satisfied that under any definition of the word “accident” 
known to lexicographers or lawyers, or even to duck hunters, undesignedly and 
unexpectedly stepping into a hole filled with water, two and one-half feet deep 
and about three feet across, concealed by tall grass and weeds, is an accident. 
See Webster’s Dict., 1 C. J. 390, 391. 

The concession for the sake of argument in the majority opinion admirably 
traces plaintiff's illness to its direct cause, independent of all other causes, the 
accidental stepping into the hidden hole. 1 C. J. 430, § 7578; Martin v. Traveler’s 
Ins. Co. (Mo. App.) 247 S. W. 1024, 1025; Ashley v. Agricultural Ins. Co., 241 
Mich. 441, 217 N. W. 27, 58 A. L. R. 1208: Druhl v. Equitable Life Assur. So- 
ciety, 56 N. D. 517, 218 N. W. 220, 60 A. L. R. 962: New Amsterdam Casualty 
Co. v. Shields, 155 F. 54, 85 C. C. A. 122: Penn v. Standard L. & A. Co., 158 N. 
C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 593. The adversative conclusion in the ma- 
iority opinion that respondent, instead of walking briskly down the track six or 
seven miles to Oakes at that time, needlessly and negligently exposed himself 
by continuing hunting and standing around in his wet and damp condition in icy 
water in the slough, and thereby brought about an independent, intervening, and 
avoidable cause, materially contributing to his ultimate injury, is in my opinion 
unwarranted. The majority opinion itself intimates that for a duck hunter to 
continue hunting after getting wet is the usual and customary performance. It 
therefore could not be deemed negligence as a matter of law. 45 C. J. 706. Fur- 
ther, I am unable to find any evidence in the record to the effect that plaintiff, 
after getting wet, went on into the slough and continued hunting in the icy water 
of the slough until he started to take chills. Defendant introduced no evidence 
whatever. Plaintiff’s testimony was that after drying his clothes as well as he 
could “we stayed there for some little while until I began having chills, then we 
started to walk into Oakes; that was about eight miles. * * * I did not wade 
through the slough that day. * * * I kept along the edge of the slough.” And in 
any event plaintiff's right of recovery cannot be defeated by his negligence, if his 
illness was the direct result of the accident. His right of action is based upon in- 
surance for which he had paid, and the fact that his illness might have been 
averted kad he taken more prompt measures of prevention is no defense to an 
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action on a policy or certificate of insurance. The reasoning of the majority would 
preclude a recovery had plaintiff accidentally stumbled and fallen upon a roll of 
rusty barb wire, concealed in the grass, and sustained cuts and scratches from 
which lockjaw resulted, if he did not hurry at once to some city where anti-tetanus 
serum treatment could be had and procure the treatment. 

SHERWOOD, J., concurs in dissent. 


MANESS vy. LIFE & CASUALTY INS. CO. OF TENNESSEE. 
Supreme Court of Tennessee. May 31, 1930. 
28 Southwestern Reporter 339. 
1. INSURANCE. 


Where peril insured against is efficient predominating cause of loss, it is 
regarded as proximate cause. 
This is true although the result was brought about by chain of events 
set in motion by the particular peril, and operating with reasonable cer- 
tainty to occasion the loss. 
(For other cases, see Insurance, Dec. Dig. § 466.) 
2. INSURANCE. 
Eye injury from stone thrown from road by moving automobile, held covered 
by accident policy covering injury by being “struck by a vehicle.” 
The peril against which the insured had sought protection was that 
of a blow from a moving vehicle on the public highway, and it was 
immaterial that the moving car struck him with a rock instead of with 
some part of the machine. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Madison County; R. B. Baptist, Judge. 
Action by J. S. Maness against the Life & Casualty Insurance Company 


of Tennessee. From a judgment dismissing the suit upon demurrer, plaintiff ap- 
peals. 


Reversed and remanded. 
N. R. Barham and T. W. Pope, both of Jackson, for appellant. 


Moreau P. Estes, of Nashville, and Pearson & Hewgley, of Jackson, for 
appellee. 


GREEN, C. J. 

This is a suit upon an accident insurance policy which was dismissed upon 
demurrer by the trial judge. 

Among other things, the policy protected the insured “against the result 
of bodily injuries * * * effected solely by external, violent and accidental 
means strictly in the manner hereafter stated * * * if the insured shall be 
struck by a vehicle which is being propelled by steam, cable, electricity, naptha, 
gasoline, horse, compressed air or liquid power, while insured is walking or 
standing on a public highway.” 

The declaration averred that plaintiff was walking along a newly graveled 
highway, when an automobile, propelled by gasoline, going at a rapid rate of 
speed in the same direction, passed him and that after the automobile had 
passed him and was a few feet ahead “then and there the turning wheels or 
some other part of said fast moving automobile knocked or otherwise caused 
a rock or other hard substance to be thrown against and struck the eye of the 
plaintiff with such great force and violence as to thereby destroy and cause the 
total loss of the sight of plaintiff’s eye.” 

The demurrer made the point that the facts stated in the declaration did 


not constitute a case of liability under the contract of insurance which the de- 
fendant had undertaken. 


The policy of insurance contained no exceptions to the obligation of the 
contract above set out which are relevant to the facts of this case. 


We are of opinion that the analogies of the law of insurance require that the 
judgment sustaining the demurrer be reversed. 


11, 2] To justify recovery on a policy of insurance, it is not necessary that 
the peril insured against be the cause of the loss in the sense that it is the 
nearest cause in point of time or place. If the peril insured against be the 
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efficient, predominating cause of the loss, it is regarded as the proximate cause 
thereof, although the result was brought about by train of events set in motion 
He! the particular peril and operating with reasonable certainty to occasion the 
oss. 

Thus. although there be no ignition of property insured against loss by 
fire. if such property be damaged or destroyed by smoke or falling walls result- 
ing from fire, even in an adjoining building, the loss is covered by such a policy. 
Likewise, if goods so insured be damaged by removal or by water in an ef- 
fort to save them from fire. Hall v. Insurance Co., 115 Tenn. 513, 92 S. W. 
402, 112 Am. St. Rep. 870, 5 Ann. Cas. 777; Joyce on Insurance, §§ 2821, 2824; 
26 C. J. 340 et seq. 

And again, under an accident policy, there is liability ordinarily although the 
more immediate cause of death be an operation necessitated by the accidental 
injury. Joyce on Insurance, § 2833; 1 C. J. 470; Gardner v. United Surety Co., 
110 Minn. 291, 125 N. W. 264, 26 L. R. A. (N. S.) 1004, and cases collected in note. 

In marine insurance there are many cases in which losses were held to have 
been proximately caused by perils of the sea, though such a peril was not in 
active operation at the consummation of the disaster. As where a vessel had 
been disabled or driven ashore by stress of weather and was robbed or im- 
mediately destroyed by another agency. Joyce on Insurance, §§ 2832, 2833; 38 
C. Je Taiz. 

Many recent cases of such import are collected in 6 Couch on Insurance 
(1930) § 1462, et seq., in the chapter on proximate cause. The decisons are too 
numerous to be reviewed. 

Our attention is called to Harley v. Life & Casualty Insurance Company, 41 
Ga. App. 171, 149 S. E. 76, and Gant v. Provident Life & Accident Insurance 
Company, 197 N. C. 122, 147 S. E. 740, in which cases policies like the policy 
before us were considered and views expressed contrary to those herein in- 
dicated. 

The language of the Georgia court, upon which counsel rely, does not ap- 
pear to have been at all necessary to the decision. With entire deference to 
the North Carolina court, we think the construction we give the policy is more 
in harmony with the prevailing rules of interpretation respecting insurance con- 
tracts generally. We see no reason for exceptional treatment of this under- 
taking. When the very limited scope of the risk assumed by the policy is con- 
sidered, the premium charged does not justify a particularly narrow reading of 
that instrument. 

The peril against which the insured here had bought protection was that of 
a blow from a moving vehicle on a public highway. He could not, of course, 
have been struck except by a vehicle in motion. No part of the automobile 
hit his eye. The automobile hit the rock and cast it into his eye. A blow 
from the automobile was the efficient and proximate cause of his injury. It 
seems immaterial that the moving car struck him with a rock instead of with 
some part of the machine. He was none the less struck, and the agency which 
inflicted the blow was a moving vehicle upon a public highway, against blows 
from which he had contracted for indemnity. 

Reversed and remanded. 


MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N v. SHELTON. No. 926. 
Court of Civil Appeals of Texas. Waco. May 1, 1930. 


27 Southwestern Reporter (2d) 845. 
INSURANCE. 


Insured suing on accident policy requiring proofs of loss was required to 
plead and prove proofs were furnished within 91 days (Rev. St. 1925, art. 5546). 

The policy required that insured furnish affirmative proof of loss of 
time from disability within 90 days after termination of period of 
disability, and further provided that, if time limit for furnishing proofs 
as stipulated was less than that permitted by laws of state, then minimum 
period permitted by the state law should govern. Rev. St. 1925, art. 
5546, provides that any stipulation requiring notice to be given of claims 
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for damages shall be void if it fixes time for notice at less period than 
90 days. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Appeal from Ellis County Court; A. R. Stout, Judge. 

Action by J. R. Shelton against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

G. J. Cleary and V. J. Skutt, both of Omaha, Neb., and Burgess, Burgess, 
Chrestman & Brundidge, and O. A. Fountain, all of Dallas, for appellant. 

Henrv Tirey, of Dallas, for appellee. 

GALLAGHER, C. J. 

This suit was instituted by appellee, J. R. Shelton, against appellant, Mutual 
Benefit Health & Accident Association, to recover on an accident policy issued 
to him by appellant for time lost as the result of accidental injuries suffered 
by him. Appellee attached his policy to his petition and made the same a part 
thereof. He alleged that he suffered an accidental injury in December, 1927, and 
that he was disabled as a result thereof for a period of fifteen days, ending 
January 15, 1928. He further alleged that he suffered another such injury on 
the 20th day of January, 1928, and that he was disabled as a result thereof for 
a period of forty-five days thereafter. He sued to recover indemnity for the 
time lost during both said periods of disability at the stipulated rate of $150 
per month. 

The trial was to the court and resulted in a judgment in favor of appellee 
against appellant for the sum of $300, with legal interest from March 20, 1928. 

Opinion. 

Appellant by appropriate propositions contends that appellee’s petition was 
insufficient to support the recovery awarded, because he failed to allege that 
he furnished appellant in each instance proofs of accidental injury and resulting 
disability, as required by the terms of the policy sued on, and that the evidence 
was insufficient to support the judgment because there was no testimony that 
appellee furnished appellant such proof with reference to the second accident. 
The policy sued on contained a provision requiring appellee, in case of claim 
thereunder for loss of time from disability, to furnish appellant affirmative 
proof of such loss within ninety days after the termination of the period of disa- 
bility claimed, and another provision that, if the time for furnishing proof of 
loss as stipulated therein was less than permitted by the laws of this state, such 
time was thereby extended to agree with the minimum period permitted by such 
laws. Said provisions, construed together, were not in consistent with article 
5546 of our Revised Statutes, and the effect thereof was to require appellee to 
furnish appellant with such proofs within ninety-one days after the termination 
of the respective periods of disability. A®tna Casualty & Surety Co. v. Austin 
(Tex. Civ. App.) 285 S. W. 951, 954, par. 10, affirmed (Com. App.) 300 S. W. 638: 
Texas Glass & Paint Co. v. Fidelity & Deposit Co. (Tex. Com. App.) 244 S. W. 
113, 114, par. 1; Travelers’ Ins. Co. v. Scott (Tex. Civ. App.) 218 S. W. 53 (writ 
refused). Compliance with such requirement was by the terms of the policy 
made a condition precedent to a recovery thereon. Appellee’s petition contained 
no allegation that he had furnished appellant proofs of loss so required with 
reference to either of said accidents. Neither did it contain any allegation which 
would excuse him for failing to do so. Such petition was therefore subject to a 
general demurrer. A®tna Casualty & Surety Co. v. Austin, supra 285 S. W. page 
954. par. 12, and authorities there cited; Missouri State Life Ins. Co. v. Le Fevre 
(Tex. Civ. App.) 10 S. W. (2d) 267, 270, par. 7. It was also incumbent upon ap- 
pellee to prove that such proofs were furnished, or to prove facts which excused 
him from doing so. Missouri State Life Ins. Co. v. Le Fevre, supra, 10 S. W. 
(2d) page 270, par. 7, and authorities there cited. No such testimony with re- 
ference to the second accident and resulting disability claimed by appellee was 
introduced. Appellant’s said propositions are therefore sustained, and the judg- 
ment of the trial court is reversed, and the cause is remanded. 
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MASSACHUSETTS BONDING & INS. CO. v. RICHARDSON. 
No. 1953. 
Court of Civil Appeals of Texas. Beaumont. 
April 22, 1930. 
Rehearing Denied April 30, 1930. 
27 Southwestern Reporter (2d) 921. 
2. INSURANCE. 

Excluding testimony, in suit on accident policy, showing sheriff, who shot 
insured, thought insured drew pistol at time, held error. 

Insured under accident policy was killed by sheriff while the latter 
was attempting to arrest him for bootlegging. Sheriff was permitted to 
testify that immediately before he killed insured some one in car drew 
a pistol, but court excluded further testimony to the effect that sheriff 
thought it was insured who drew pistol. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 

Testimony that sheriff who killed deceased insured under accident policy 
knew whiskey was stored where insured was killed held admissible to explain 
sheriff's presence and material on self-defense issue. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

4. INSURANCE, | 

Testimony showing insured was bootlegger held admissible, in suit on acci- 
dent policy, on issue of who was aggressor when sheriff shot insured. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

5. INSURANCE. 

_Excluding copies of papers charging insured with bootlegging, in suit on 
accident policy, insured having been shot, held not -error. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

6. INSURANCE. 

Admitting testimony, in suit on accident policy, that witnesses heard insured, 
before killing by sheriff, importune son-in-law to quit bootlegging, held error. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

7. INSURANCE. aint 

Rate manual pleaded by insurer, in suit on accident policy, not part of policy, 
held not available as defense (Rev. St. 1925, art. 5050). 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


Appeal from District Court, Dallas County; Royall R. Watkins, Judge. _ 

Suit by Mrs. Emma Neomi Richardson against the Massachusetts Bonding 
& Insurance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for new trial. 

George K. Holland, Burgess, Burgess, Chrestman & Brundidge, and O. A. 
Fountain, all of Dallas, for appellant. 

Jno. G. Wilson, of Dallas, for appellee. 

WALKER, J. 


This suit was filed by appellee against appellant to recover on an “accident 
policy” in the sum of $2,000, issued by appellant to her deceased husband, Bill 
Richardson. This policy contained the following clause upon which she predicated 
liability: “This policy insures against (1) the effects resulting directly and ex- 
clusively of all other causes, from bodily injury sustained during the life of. this 
policy solely through External, Violent and Accidental means (excluding suicide, 
sane or insane).” 

The allegations of her petition were sufficient to state a cause of action on the 
policy and also for statutory damages and attorneys’ fees, for which she also 
prayed. Appellant answered by the usual demurrer and plea of general denial. 
By its answer appellant admitted the execution and delivery of the policy issued 
upon the written application of deceased that his occupation was that of “tailor 
merchant—superintending duties only.” It specially pleaded that after the delivery 
of the policy, without its knowledge or consent, deceased changed his occupation 
to one more hazardous (that is, that he became a bootlegger) and was engaged 
in this business at the time of his death, and that his death was the result of an 
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unlawful act, in that at the time of his death he was resisting an officer who 
was trying to arrest him for bootlegging, and the officer shot and killed him in 
necessary self-defense. Appellant also specially pleaded certain provisions of its 
classification manual which, however, were not incorporated in the policy. Upon 
trial to a jury, the following questions were submitted, answered as indicated: 


“Special Issue No. 1. 

“Do you find and believe from a preponderance of the evidence that the 
death of the deceased, W. H. (Bill) Richardson, was caused by accidental means, 
directly and exclusively of all other means? Answer ‘yes’ or ‘no.’ To which 
Special Issue the jury answered ‘yes.’ 


“Special Issue No. 2. 
“Do you find and believe from a preponderance of the evidence that all of 
the premiums were paid in due time on the policy in question? Answer ‘yes’ or 
‘no. To which Special Issue the jury answered ‘yes.’ 


“Special Issue No. 3. 

“Do you find and believe from a preponderance of the evidence that the 
deceased, W. H. (Bill) Richardson had changed his occupation, prior to his death, 
from that as stated in the policy in question? Answer ‘yes’ or ‘no. To which 
Special Issue the jury answered ‘yes.’ 

“Special Issue No. 4. 
“What occupation, if any, do you find and believe from a preponderance of 


the evidence, the deceased was engaged in at the time of his death? To which 
the jury answered ‘none.’ 


“Special Issue No. 5. 

“From a preponderance of the evidence before you, what do you find and 
believe is a reasonable sum for attorney’s fees for plaintiff’s attorney herein? 
Answer: $535.00.” 

_ Judgment was entered on the verdict as returned for the amount sued for 
with statutory damages and attorneys’ fees and a small accumulation on the policy 


under certain of its provisions. 


On a careful review of the entire statement of facts we have concluded that 
the testimony shows almost to a moral certainty that the deceased had abandoned 
his occupation of merchant tailor and for some months prior to his death and 
at the very time of his death was engaged in the business of bootlegging, and that 
he was I:illed while resisting arrest for bootlegging, and that at the very time 
he was killed he was engaged in his unlawful occupation, and that the officer 
shot and killed him in his necessary self-defense. The overwhelming weight 
and preponderance of the testimony was to the effect that the death of Bill Rich- 
ardson was not the result of “accidental means,” as that term was used in the 
insurance policy, but was the result of his unlawful assault upon the officer who 
killed him. From these conclusions it follows that the findings of the jury in 
answer to questions No. 1, 3, and 4 are so against the great weight and preponder- 
ance of the evidence as to be clearly wrong. However, we have no jurisdiction to 
reverse the jurgment on this ground because that assignment is not before us. 
We have mentioned this matter only in support of our ruling upon the admission 
and rejection of certain testimony. The verdict in this case is so manifestly 
erroneous that it could have resulted only from an improper understanding by 
the jury of the proper weight to be given the evidence and upon the consideration 
by it of testimony wrongly admitted and upon the exclusion of other testimony 
that would have helped the jury to reach a proper. verdict. 

oo We think the court committed reversible error in the following par- 
ticulars : 

First: As an affirmative defense appellant pleaded that Bill Richardson’s 
death was the result of his assault on the officer attempting to arrest him and 
was therefore not accidental within the meaning of the policy. The judge 
of the trial court thus defined the term “accidental means”: “By the term ‘accidental 
means, as used in this charge, is meant such a cause or means from which an 
injury or death may result, which is not the result of misconduct or the participa- 
tion of the injured or dead party.” 


_As a submission of its special defense, appellant requested the following issue, 
which the trial court refused: 


“Special Issue No. 9 Requested by Defendant. 
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“Did Sheriff H. L. Johnston shoot W. H. (Bill) Richardson on the night 
of January 5th, 1928 in self-defense? Answer ‘yes’ or ‘no.’ ” 

An affirmative answer to this question would have constituted an absolute 
defense to appellee’s cause of action. Question No. 1 did not constitute an: affirma- 
tive submission of this issue, nor was it submitted by any other question that the 
court sent to the jury. 

Second. Richardson was killed by the sheriff, H. L. Johnston, while Johnston 
was attempting to arrest him. Johnston was permitted to testify that immediately 
before he killed Richardson “some one in the car drew a pistol.” It was error 
to exclude his further testimony to the effect “I think it was Richardson.” 

Third. It was error to exclude the testimony offered by this witness to the 
effect that he had heard that whiskey was stored at the compress where Richard- 
son was killed. This testimony was explanatory of the presence of the sheriff at 
the compress at the time and place of the killing, and was material on the issue 
as to who was the aggressor, the sheriff or the deceased. In this connection it 
should be said that all testimony on the issue of Richardson’s occupation asa 
bootlegger, etc., was material only on the issue of who was the aggressor in the 
gun fight that resulted in his death. Under the conditions of the policy, the liability 
was absolute if the result of “accidental means,” excluding suicide, sane or insane. 
There was no clause in the policy denying liability if the deceased was injured 
or killed while engaged in an unlawful occupation. But on this issue the court 
did not err in excluding certified copies of certain indictments, bail bonds, etc., 
wherein Richardson was charged with bootlegging. 

Fourth. On the facts of this case it was error to receive the testimony of 
appellee and Jess Richardson to the effect that they had heard the deceased im- 
portune his son-in-law to quit the bootlegging business. 

[7-9] Appellant was not entitled to an instructed verdict on any theory of 
the case, for all his affirmative issues were controverted. The rate manual pleaded 
by appellant was not made a part of the policy, and therefore its provisions, under 
article 5050, R. S. 1925, were not available to appellant as a defense. This article 
is as follows: “Every policy of insurance issued or delivered within this State 
by any life insurance company doing business within this State, shall contain the 
entire contract between the parties, and the application therefor may be made 
a part thereof.” 

So all special issues carrying the defenses based on the conditions of the 
manual were properly refused; also all special issues inquiring of the jury whether 
the deceased was engaged in bootlegging were properly refused. On the conditions 
of the policy, these issues were merely evidentiary. It was not error to refuse 
to ask the jury whether the sheriff had been advised or had received information 
of threats made against his life by the deceased. This was an evidentiary issue. 
For the same reason it was not error to refuse an issue inquiring whether Richard- 
son had in fact made such threats. 

On another trial it is probable that the other errors assigned can be avoided 
without any instructions from this court. 

For the reasons stated, the judgment of the trial court is reversed, and the 
cause remanded for a new trial. 


MASSACHUSETTS BONDING & INS. CO. v. LE MAY. No. 12273 
Court of Civil Appeals of Texas. Fort Worth. March 8, 1930. 
Rehearing Denied April 26, 1930. 

28 Southwestern Reporter (2d) 259. 

1. INSURANCE. 
Evidence that insured received electric shock to his head while adjusting 
carburetor of automobile with motor racing justified finding of accidental death. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
10. INSURANCE. ; , 
In action for insured’s accidental death, evidence sustained finding that 
insured was in good health when policy was issued. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
Appeal from District Court, Tarrant County; James E. Mercer, Judge. 
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Action by Maude Le May against the Massachusetts Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

George K. Holland, of Dallas, for appellant. 

Clyde Milliken, of Fort Worth, for appellee. 

DUNKLIN, J. 

The Massachusetts Bonding & Insurance Company issued to Edward R. Le 
May a policy of insurance upon which this suit was instituted against the insurer 
by Mrs. Maude Le May, surviving wife of Edward R. Le May at the time of 
his death, and, from a judgment rendered in her favor, the defendant has prose- 
cuted this appeal. 

The trial was before the court without a jury, and the terms and provisions 
of the policy made the basis of the recovery and which were relied on by the 
plaintiff in her pleadings for relief, are set out in the court’s findings of fact and 
conclusions of law, and are as follows: 

“Findings of Fact: 

“1. I find that on December 6, 1922, defendant, Massachusetts Bonding & 
Insurance Company, a life, health and accident company, issued and delivered 
to Edward R. LeMay, its certain policy of insurance No. 2218672, wherein said 
company insured the said Edward R. LeMay against: 

“(1) the effects resulting directly and exclusively of all other causes, from 
bodily injury sustained during the life of this policy solely through external, 
violent and accidental means (excluding suicide, sane or insane) said bodily 
injury so sustained being hereinafter referred to as ‘such injury’ and 

“(2) disability resulting from illness which is contracted and begins during 
the life of this policy and after it has been maintained in continuous force for 
thirtv days from its date, hereinafter referred to as ‘such illness,’ as follows: 

“*Principal sum, Nine Hundred Dollars. 

“*Monthly accident indemnity, Ninety dollars. 

“‘*Monthly illness indemnity, Ninety dollars.’ 

“2. That said policy further contained the following provisions: 

“*Accident Benefits: Specific Losses. 

“Part II. Sec. (a) If any one of the following specific losses shall result 
solely from ‘such injury’ within ninety days from the time of the accident, the 
Company will pay: For Loss of Life The Principal Sum. 


“*Part V. If ‘such injury’ to the insured shall necessitate one or more of 
the surgical operations named below, the company will pay in addition to any 
indemnity otherwise payable, the largest amount specified for any one of the 
operations performed; provided, that. not more than one such indemnity shall be 
payable as the result of any one accident. The amounts specified below are 
payable only in case the Monthly Accident Indemnity is $100; if such indemnity 
is greater or less than $100, then the amount to be paid shall be increased or re- 
duced proportionately. 

“‘Skull Trephining 


“17. If the insured shall carry with another company, corporation, associa- 
tion or society other insurance covering the same loss without giving written 
notice to the company then in that case the Company shall be liable only for 
such portion of the indemnity promised as the said indemnity bears to the 
total amount of like indemnity in all policies covering such loss, and for the 
return of such part of the premium paid as shall exceed the pro rata for the 
indemnity thus determined.’ 


_“3. That the application signed by the said Edward R. Le May on which said 
Dolicy was issued contained the following statements and representations: 

“10. No application ever made by me for life, accident or health insurance 
has been declined, nor any such policy of insurance cancelled or renewal refused 
by any company, association or society, except as follows: No exceptions. 

“‘T understand and agree, that I have made the foregoing statements as 
representations to induce the issue of the policy and to that end I agree that if 
any one or more of them be false all right to recover under said policy shall be 
forfeited to the Company if such false statement was made with actual intent 


‘ 


' deceive or if it materially affects either the acceptance of the risk or the 
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hazard assumed by the Company; that the insurance hereby applied for will 
not be in force until delivery of the policy to me while I am in good health and 
free from all injury; and that the agents or solicitors of the company are not 
authorized to extend credit or waive or modify any of the terms or conditions 
hereof.’ 

“4. I find that the original beneficiary in said policy was Mrs. Virginia Le 
May. mother of the insured, but that on December 13, 1924, the insured, by 
notice in writing to defendant changed the beneficiary in said policy to plaintiff, 
as wife of insured, which change of beneficiary was accepted by defendant and 
noted on its records and on the policy. 

“5. I find that on October 29, 1927, and during the life of said policy, the 
said Edward R. Le May sustained a bodily injury solely through external, violent 
and accidental means, in the following manner: On the said date the said Edward 
R. Le May was engaged in the automobile repair business and while he was ad- 
justing the carburetor on an automobile, the right side of his head accidentally 
came in contact with or in close proximity to the ignition coil of said automobile 
his left hand being in contact with the said carburetor and by reason thereof, an 
electric circuit was formed with that portion of his body between his right 
temple and left hand included therein and the electric current was caused to pass 
into his right temple through his brain and out at his left hand; that as a result 
of the passage of said current through his head and brain, certain blood vessels 
therein were ruptured causing the formation of two blood clots and a necrosis or 
burned area on his brain; that on November 4, 1927 (and within ninety days 
from the time of said accident) the death of the said Edward R. Le May re- 
sulted solely from such injury. 

“6. I find that said injury to the said Edward R. LeMay necessitated the 
surgical operation of skull trephining and that said operation was performed on 
the said Edward R. Le May prior to his death on November 4, 1927. 

“7 1 find that plaintiff, within the time specified in the policy, gave the re- 
quired notice to defendant, of the injury and death of the said Edward R. Le 
Mav. 

“8. I find that on February 2nd, 1928, plaintiff made a demand in writing to 
defendant for the amount due on said policy and that defendant failed and refused 
to pay same within thirty days after the receipt of such demand. 

“9. I find that it was necessary for plaintiff to employ an attorney to prose- 

cute this suit for her and that she agreed to pay said attorney a reasonable fee 
therefor and that a reasonable fee for the services of said attorney is the sum 
of $200.00. . 
__ “10. I find that by reason of defendant's failure and refusal to pay to plain- 
tiff the amount due on said policy, plaintiff has been damaged and is entitled 
to interest on said amount from February 2, 1928, to March 18, 1929, the date 
of the iudgment herein, at the rate of six per cent per annum. 

“11. I find that the policy involved in this suit was a renewal of a former 
policy between the parties which had been in force at least as far back as the 
vear 1917, and that at the time of the first application the representation of 
insured that he had not been declined for other insurance was true. 

“12. I find that at the time of the insurance and delivery of the policy in- 
volved in this suit to the said Edward R. Le May he was in good health and free 
from all injury. 

“13. I find that the condition of the health of the said Edward R. Le May 
was not material and that it did not affect either the acceptance of the risk 
or the hazard assumed by the company. 

“14. I find that the condition of the health of the said Edward R. Le May did 
not actually cause or contribute to the injury or death of the said Edward R. 
Le May. 

“15. I further find that the defendant did not at any time give notice to that 
insured or to the beneficiary in said policy that it refused to be bound by the 
contract of said policy. 

“16. The evidence offered being incompetent and insufficient to show that 
the assured carried other insurance covering the same loss, I find that the insured 
did not carry other insurance covering the same loss. 
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“Conclusion of Law. 

“1. I conclude that under the evidence plaintiff is entitled to recover the 
principal sum of $900.00, surgical operation fee in the sum of $135.00, penalty in 
the sum of $124.20, interest at the rate of 6 per cent per annum from February 
2, 1927, to the date of the judgment, in the sum of $75.34, and attorney’s fees 
in the sum of $200.00. 

“2. I conclude that the evidence offered to show other insurance covering 
the same loss is incompetent and that incompetent evidence, though not objected 
to, cannot form the basis of an adjudication. 

“To all of which findings and conclusions defendant excepts.” 

Appellant has presented fifty-six propositions based on forty-six assignments 
of error, all of which have been duly considered, but the same will not be dis- 
cussed seriatim, since to do so would unduly lengthen this opinion. But the same 
will be grouped and the material questions presented will be thus disposed of. 

According to the allegations of plaintiff's petition, while Edward R. Le May 
was engaged in repairing an automobile and was adjusting the carburetor thereon 
and while his left hand was in contact with the carburetor, his head accidentally 
came in contact with or sufficiently near, the ignition coil of the machine as to 
cause an electric circuit to be completed from the carburetor to the ignition coil, 
and that, by reason thereof, an electric current was caused to pass through his 
head and brain, resulting in necrosis of the brain and a rupture of a blood vessel 
in the brain; and, from the injury so received, death resulted to Edward R. Le 
May. 

By numerous propositions and assignments, appellant insists that the evi- 
dence was wholly insufficient to support the court’s finding that Edward R. Le 
May came to his death in the manner and from the cause alleged in plaintift’s 
petition. In support of those allegations, plaintiff introduced the depositions of 
Mrs. Maude Le May, who testified that, on the occasion in controversy when 
her husband received the electric shock, he was working on a car owned by Mr. 
T. H. Fort, which was parked against the curb, and that she was working in the 
office immediately opposite him and saw him lean his head down and come in 
contact with the carburetor while adjusting the machinery. She further testified 
that the motor was running at the time and the right side of his forehead or 
temple came in contact with the ignition coil on the machine. She further 
testified that immediately after his head came in contact with the ignition coil 
he rushed into the office and rubbed some vaseline on his hand, remarking at 
the time, “Do not worry about my hand, it’s my head that hurts.” ‘She said at 
that time she saw a burnt spot on his right temple about the size of a half 
dollar; that it was red at first and later turned a dark hue, which continued to 
be visible for several days; that she also saw a burnt spot on his right hand. 


T. H. Fort, the owner of the automobile, testified that he was standing a few 
feet from Edward R. Le May at the time he was working on the car, and that at 
the time the injury occurred Mr. Le May was adjusting the carburetor on the 
machine while the motor was running; that Le May leaned over the car while 
doing the work, with his left hand under the hood, and, while adjusting the 
carburetor, with the motor racing, “he jumped up right quick, threw his hand 
to his head, and asked me if I got a shock”; that the ignition coil was on the 
left-hand side of the motor under the hood in front of the dashboard; that wit- 
ness could not see exactly the location of Le May’s head or how close it was to 
the dashboard, but that he was near the coil. He further testified that, as Le 
May jumped up, he raised his hand to his head and asked witness if he got that 
shock, saying, “Well I did, and if you had been standing where I was you would 
have gotten a good one.” He further testified that he then noticed a small red 
place on Le May’s right temple, and either a skinned or burnt place on his right 
hand. There was further evidence that shortly thereafter Edward R. Le May 
was carried to the hospital, where he was treated by physicians; and an autopsy 
after death disclosed two blood clots on the left side of the brain and necrosis 
of tissues connected therewith. He died six days after the injury; and, accord- 
ing to testimony introduced, his death was caused by two blood clots or such 
necrosis in the tissues contiguous to the brain, or by both of those conditions. 

[1] Plaintiff introduced several witnesses who, after qualifying as experts 
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in such matters, testified, in substance, that it was possible for Le May to have 
received a shock to his head under the circumstances and in the manner related 
by Mrs. Le May and T. H. Fort. The evidence referred to above, in connection 
with other testimony bearing on the same issue, was sufficient to support the 
court’s finding that I,e May received the injury in the manner and from the 
causes alleged in plaintiff’s petition and stipulated in the policy of insurance. 

[2-4] George M. Ogle, one of plaintiff's witnesses who testified as an expert 
relative to the probable fatal effect of an electric current received through the 
brain, testified by deposition taken in Kings county, N. Y. He testified that after 
his graduation from college he had been a consulting engineer of the Edison 
Electric Company of Boston, general engineer of the Westinghouse Manufactur- 
ing Company, of Pittsburg, chief electrical engineer of the North Atlantic 
United States Shipping Board, and electrical engineer in numerous other cor- 
porations of similar nature. When the deposition of Ogle was offered, the de- 
fendant objected on the ground that it appeared that the interrogatories had 
been forwarded to the witness by plaintiff's counsel rather than to an authorized 
officer to take the deposition, that plaintiff through her counsel had entered into 
an agreement with the witness to pay him a consideration of $125 to answer 
the interrogatories, and that the witness had failed to attach to his deposition a 
copy of certain instruments requested by the defendant. We find no error in 
the court’s action in overruling those objections, and we know of no statute or 
decision forbidding the delivery of the interrogatories to the witness to be by him 
delivered to the notary who takes the deposition. While the fact that the witness 
was paid a consideration for giving his expert opinions in answer to the interro- 
gatories might be considered by the court in weighing his testimony, yet we 
know of no rule that his depositions were thereby rendered inadmissible especially 
in the absence of any proof that the promise of payment of such compensation 
was conditioned upon an agreement of the witness to give testimony favorable to 
the plaintiff. In the absence of any showing in the bill of exceptions as to what 
document the witness failed to attach to his depositions, the ruling of the court 
in overruling defendant’s objection to the depositions, based on such failure, 
presents no reversible error, at all events. 

[5] A further objection to some of the answers given by Ogle in his de- 
positions, that the interrogatories which he was attempting to answer were 
leading, presents no reversible error. 

Divers and sundry other objections to numerous questions propounded to 
different witnesses who gave their opinions as experts were made on the ground 
that such questions called for a mere conclusion of the witnesses rather than 
facts: and other objections were made upon the ground that some of the ques- 
tions were based upon unwarranted hypotheses. After due consideration, we 
deem it sufficient to say that those objections present no reversible error. Num- 
erous assignments have been presented, urging the contentions that some of the 
witnesses giving expert testimony, referred to above, were not properly qualified 
to express their opinions, but those assignments are overruled as being without 
merit. 

[6, 7] And, with reference to all of the assignments discussed above relative 
to the admission of testimony we deem it proper to add that, when a case is tried 
without a jury, a reversal will not follow from the admission of improper evi- 
dence if there is sufficient competent proof to support it, since, in the absence 
of a showing to the contrary, it will be presumed that the findings of the judge 
were based on proper evidence only, if same be found in the record, and especially 
if the improper evidence admitted be of minor import. Melton v. Cobb, 21 Tex. 
539; Smith v. Hughes, 23 Tex. 248; Pease v. State (Tex. Civ. App.) 155 S. W. 
657; Creager v. Douglass, 77 Tex. 484, 14 S. W. 150; Zetsche v. Lawler (Tex. 
Civ. App.) 25 S. W. (2d) 907. 

[8, 9] The policy sued on contained this provision: “If the insured shall carry 
with another company, corporation or society other insurance covering the same 
loss without giving written notice to the company, then in that case the Company 
shall be liable only for such portion of the indemnity promised as the said indemnity 
bears to the total amount of like indemnity in all policies covering such loss, 


and for the return of such part of the premium paid as shall exceed the pro rata 
for the indemnity thus determined.” 
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That provision of the policy was pleaded as a special defense by the defendant 
in connection with allegations that Edward R. Le May carried another policy of 
insurance with the Reliance Insurance Company in the sum of $5,000 without 
giving any notice to the present company of such insurance, and that therefore 
in no event could the defendant be held liable to the plaintiff for an amount exceed- 
ing the portion of the loss sustained by plaintiff by reason of the death of her 
husband as indemnity claimed in this suit bears to the total of the same indemnity 
covered by both policies. In support of that defense, the defendant introduced 
a document purporting on its face to be part of a purported pleading filed in the 
name of Mrs. Maude Le May in the district court of Tarrant county seeking to 
recover of the Reliance Insurance Company $5,000 for the death of her deceased 
hushand, Edward R. Le May, by virtue of an alleged contract of insurance issued 
by the Reliance Insurance Company to Edward R. Le May covering the same risks 
and upon the same conditions as the policy in this suit, and payable to Mrs. Maude 
Le May upon his death, which it was alleged occurred in the same manner as 
shown in the case at bar. But that document does not purport to be signed by 
Mrs. Maude Le May or by any attorney or agent for her, or by any one else, 
and, in the absence of the signature of herself or of some attorney for her, it 
cannot be considered an abandoned pleading, since article 1997, Rev. Statutes, 
provides that a pleading must be signed by the party for whom it is filed, 
or by his or her duly authorized attorney. It cannot be treated as hearsay evi- 
dence, which necessarily must be given upon oath of some witness testifying to it 
as a statement made by some one else. As said in 10 R. C. L. p. 1094: “As a 
preliminary to the introduction of private writings in evidence, their execution 
must be proved and their authenticity established. A writing of itself is not 
evidence; it must be accompanied by proof of some sort.” 

That document, with proof that at the time of the issuance of the policy in 
this suit appellant had no notice of any other policy covering the same risks, 
was the only evidence based on concurrent insurance. And, although that docu- 
ment was introduced in evidence without objection from plaintiff in the case, 
it was wholly incompetent as evidence, and could not be given any probative effect 
to sustain the alleged defense that plaintiff’s recovery in this suit should, at all 
events, be on a pro rata basis with the other policy mentioned in the document. 
Henry v. Phillips, 105 Tex. 459, 151 S. W. 533; Michel v. Michel (Tex. Civ. App.) 
115 S. W. 358. 

[10] We conclude further that all other findings of the trial court not dis- 
cussed above have sufficient support in the evidence adduced; and in this connection 
we will add that the testimony of a physician that prior to his injury Le May 
had been afflicted with enlargement of the heart for which that physician had 
treated him was insufficient of itself to require this court to set aside the trial 
court’s finding that Le May was in good health when the policy was issued, since, 
according to the testimony of the same physician, Le May kept continuously at 
his work, notwithstanding that condition of his heart, and since plaintiff, his wife, 
testified that she was married to Le May in November, 1924, and lived with him 
from that time until his death, and further testified as follows: “Prior to October 
29, 1927, the date on which the accident happened, Mr. Le May was in perfect 
health during the time I had known him and had lived with him. Mr. Le May 
was approximately six feet two inches in height and weighed 180 pounds. He was 


oe and healthy man and never had any sickness during the time that I knew 
him, 


Furthermore, plaintiff's special exception to the plea of misrepresentation in 
the application for insurance, to the effect that the insured was then in good health 


was sustained by the trial court, and appellant has assigned no error to that 
ruling. 


Appellant is in no position to impeach the verity of the statement of facts 
approved by the trial judge, upon the contention that certain documents were 
omitted therefrom and others were improperly included, in view of the statute 
which, in effect, makes the certificate of the trial judge approving the statement 


of facts, conclusive as against an original attack thereon in this court for the first 
time. 


__All other assignments not discussed above have been duly considered and, 
without further discussion, are overruled as presenting no reversible error. 
For the reasons stated, the judgment of the trial court is affirmed. 
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On Motion for Rehearing. 

Appellant insists that the record does not support the recital in the original 
opinion to the effect that Mrs. Le May testified that she “saw him lean his head 
down and come in contact with the carburetor while adjusting the machinery,” 
and that at the time Edward R. Le May went into the shop after his alleged injury 
“she said at that time she saw a burnt spot on his right temple.” 

We have again examined the statement of facts, and the following is the 
verbatim testimony of Mrs. Le May with reference to the alleged inaccuracies in 
our former opinion: 

“Mr. Le May received an injury on October 29, 1927. About four o'clock 
in the afternoon on that day, Mr. Le May was working on an automobile owned 
by Mr. T. H. Fort, and the automobile was parked at the curb in front of our 
repair shop at 1412 Commerce Street at the time that Mr. Le May was working 
on it, and at the time he was injured Mr. Le May was adjusting the carburetor on 
Mr. Fort’s automobile. While he was adjusting the carburetor, the motor was 
running, and in some manner, as Mr. Le May leaned over the car, the right side 
of his forehead or temple came in contact with the ignition coil on the automo- 
bile. The automobile on which Mr. Le May was working was parked at 1412 
Commerce Street on the west side of the street, the automobile being headed 
south. As he worked on the automobile, Mr. Le May was on the left side of 
the car bending over it. At this time I was inside of our repair shop, sitting at a 
desk in front of a plate glass window just inside from where the car was parked. 

“I saw a burned spot on Mr. Le May’s temple about the size of a half a 
dollar; this spot was red at first, and later turned to a dark hue and continued 
to be visible for two or three days after the accident. I also saw a burned spot 
on Mr. Le May's left hand. Mr. Le May made a remark to me immediately after 
the accident with reference to his injury. Practically no time elapsed between 
the time and the making of this remark as he rushed into the repair shop 
immediately after the accident and rubbed some cup grease or vaseline on his 
hand. and while doing so made the remark to me. The remark that he made to 
me was “‘Do not worry about my hand; it is my head that hurts.’” 

It is further insisted that the witness T. H. Fort did not testify, as indicated 
in the original opinion, that he (the witness) “noticed a small red place on Le 
Mav’s right temple” at the time Le May jumped back from the automobile and 
asked the witness if he had received a shock. It is insisted that the statement of 
the witness was to the effect that he observed a red spot on Le May’s temple 
when he followed him into the shop, but that he did not make that observation 
before he went into the shop, and we find that that contention is sustained by 
the record. 

The inaccuracies pointed out in the recitals in the original opinion we deem 
wholly immaterial, but we make these corrections in view of the insistence of ap- 
pellant’s counsel to the contrary. 

The motion for rehearing is overruled. 
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AUTOMOBILE 


UNITED STATES FIDELITY & GUARANTY CO. v. REMOND et al. 
6 Div. 396. 
Supreme Court of Alabama. 
June 5, 1930. 
129 Southern Reporter 15. 
1. INSURANCE. 

Liability insurer claiming forfeiture by insured’s breaching clause requiring 
co-operation with insurer, had burden of proof. 

The co-operation clause here involved provided that insured should not 
interfere in negotiations or legal proceedings, but whenever requested, by 
insurer should aid in securing information and evidence and attendance 
of witnesses, and should co-operate with insurer in all matters which in- 
surer deemed necessary in settlement of claims. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

4. INSURANCE. 

Aiter paying judgment, surety and indemnity insurer of debtor secondarily 
liable were properly subrogated to rights of judgment creditor and of such debtor 
against indemnity insurer for codebtor primarily liable (Code 1923, §§ 9553, 
9567). 

It appeared that plaintiff had obtained a judgment against two tort- 
feasors, one of whom was primarily liable and the other secondarily 
liable. From the judgment, the tort-feasor secondarily liable appealed, and 
gave a supersedeas bond with a certain surety. The judgment having been 
affirmed, this surety and the carrier of indemnity insurance of the tort- 
feasor secondarily liable each paid one-half of the judgment by mutual 
agreement and thereafter the surety by petition claimed a right of subro- 
gation to all the rights and remedies of the judgment creditor under 
Code 1923, §§ 9553, 9567. The insurer for the tort-feasor secondarily liable 
subsequently set up the primary liability of the other tort-feasor, and, by 
reason of having paid one-half of the judgment, asserted the right in 
equity to second to the indemnity insurance carried by the tort-feasor 
primarily liable. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

5. INSURANCE. 

On unsuccessful appeal by defendant secondarily liable, statutory penalty was 
improperly assessed against indemnity insurer for nonappealing codefendant pri- 
marily liable. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Jefferson County; William M. Walker, Judge. 

Bill in equity by Marie Yeates against N. W. Remond, Augusta Friedman’s 
Shop, Inc., and the United States Fidelity & Guaranty Company, with a petition 
by the Fidelity & Deposit Company of Maryland and cross-bills by the Travelers’ 
Insurance Company and the trustee in bankruptcy for defendant Friedman’s 
es From the decree, defendant United States Fidelity & Guaranty Company 
appeals. 

Affirmed in part, and in part reversed and remanded. 


Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. — 

Leader & Ullman and Bradley, Baldwin, All & White, all of Birmingham, 
for appellees. . 

Bouton, J. : 

Marie Yeates recovered a judgment against N. W. Remond and Augusta 
Friedman’s Shop, Inc., for personal injuries. The judgment was affirmed on 


appeal of Augusta Friedman’s Shop, Inc. Friedman’s Shop v. Yeates, 216 Ala. 
434, 113 So. 299. 


The judgment remaining unsatisfied the original bill in this clause was filed 
by plaintiff against the defendants and United States Fidelity & Guaranty Com- 
pany, the carrier of liability insurance in favor of N. W. Remond. 

__ It was a statutory bill under Code, §§ 8376, 8377. The equity of the original 
bill was challenged on the ground that N. W. Remond was sued under the name 
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of Wm. R. Remond. This defense was held unavailing upon principles declared on 
appeal from a ruling on demurrer. United States Fidelity & Guaranty Co. v. 
Yeates, 217 Ala. 150, 115 So. 174. 


[1] An issue of fact was made on the question of forfeiture by breach of the 
co-operation clause in the policy of insurance, which reads: “Condition F. The 
assured shall not voluntarily assume any liability, nor incur any expense, other 
than for immediate surgical relief as is imperative at the time of an accident, nor 
settle any claims except at the Assured’s own cost. The Assured shall not inter- 
fere in any negotiation for settlement, nor in any legal proceedings, but whenever 
requested by the Company, and at the Company’s expense, the Assured shall 
aid in securing information and evidence and the attendance of witnesses, and 
shall co-operate with the Company (except in a pecuniary way) in all matters 
which the Company deems necessary in the settlement of claims, defense of any 
suit or prosecution of any appeal.” 


Kindred clauses have been construed and their breach considered in Metropoli- 
tan Casualty Ins. Co. of N. Y. v. Blue, 219 Ala. 37, 121 So. 25, and George v. 
Employers’ Liability Assurance Corporation, Ltd., 219 Ala. 307, 122 So. 175. 

We note some difference in language between the conditions incorporated in 
the policies considered in these former decisions and that in the present policy. 

Without dealing with the legal effect of such differences, we may say the 
present condition clearly imports the insured shall keep hands off in the lawsuit, 
shall aid in securing information and evidence when requested by the insurer, and 
shall co-operate “in all matters which the Company deems necessary.” 

The insurer did not meet the burden of proof on this issue. No review of 
the evidence need be given. 


[2] Moreover, no question of non co-operation was raised at the time of 
the trial, no withdrawal from the defense, no request for postponement, but per- 
mitting without objection a judgment by default for failure to answer statutory 
interrogatories, if not actually encouraging such course, proceeded to represent 
the insured along with the codefendant throughout the trial. 

There was a waiver of the forfeiture for non co-operation if there was any 
breach of such condition. Miller v. Union Indemnity Co., 209 App. Div. 455, 
204 N. Y. S. 730; U. S. F. & G. Co. v. Williams, 148 Md. 289, 129 A. 660; Schoen- 
feld v. New Jersey F. & P. Glass Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606; 
N. Y. Consol. R. Co. v. Mass. B. & Ins. Co., 193 App. Div. 438, 184 N. Y. S. 243; 
Bradley v. Ill. Auto Ins. Exchange, 227 Ill. App. 572; Finkelberg v. Cont. Cas. 
Co., 126 Wash. 543, 219 P. 12; 36 C. J. 1077, § 49, and notes. 

The authority of these cases is recognized in Metropolitan Cas. Ins. Co. of 
N. Y. v. Blue, 219 Ala. 37, 121 So. 25, 29. 


[3] Augusta Friedman’s Shop, Inc., respondent to the original bill, filed a 
cross-bill seeking to make the insurance indemnity held by its codefendant available 
for its protection in the satisfaction of such judgment. 

The nature of this cross-bill sufficiently appears from the statement of facts 
by Mr. Justice Somerville in United States Fidelity & Guaranty Co. v. Yeates, 
217 Ala. 150, 115 So. 174, and, the following excerpt from that opinion: “As 
to this it will be sufficient to say that, although the statute (Code, § 8377) gives 
no right of suit against the insurance company in favor of one of several joint 
defendants in judgment who is not insured under the contract of insurance, even 
when the insured defendant is, as to his codefendants, primarily liable, yet, when 
it appears, as here, in a suit like this, that the insured defendant is primarily 
liable to the plaintiff, that he had contracted with his codefendant to include him 
as a beneficial party in the protection of the policy, and that the insurance com- 
pany voluntarily assumed and conducted the entire defense of the suit in behalf 
of both defendants, we think that the uninsured defendant shows an equitable 
interest in the contract of insurance, and an equitable right to have it applied 
to the satisfaction of the joint judgment. We do not mean to hold that this cross- 
complainant could maintain an original bill for that purpose, for that question 1s 
not before us; but, the parties being before the court under the original bill, 
all subordinate and dependent equities may and should be settled in this suit, so 
that the various rights of the parties, growing out of the main issue and subject- 
matter, and related thereto, may be finally determined. Kimball v. Cunningham 
Hdw. Co., 197 Ala. 631, 73 So. 323; Hause v. Hause, 57 Ala. 262; Ware v. Russell, 
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70 Ala. 174, 45 Am. Rep. 82; Price v. Carney, 75 Ala. 546.” 217 Ala. 150, 115 
So. pages 175, 176. 

Approving and adopting what is there said as the law of the case, we merely 
add the evidence sustains the averments of such cross-bill, and so supports the 
equity there set up. 

[4] On the appeal of Augusta Friedman’s Shop, Inc., from the original judg- 
ment at law, a supersedeas bond was given with Fidelity & Deposit Company of 
Maryland as surety. On affirmance in this court (Friedman’s Shop v. Yeates, 
216 Ala. 434, 113 So. 299) judgment was rendered against such appellant and 
surety for the debt, with 10 per cent. damages and costs. 

Augusta Friedman’s Shop, Inc., also held a liability indemnity policy in Trav- 
elers’ insurance Company. 

After the judgment at law was affirmed and pending this bill, Fidelity & 
Deposit Company, surety on the supersedeas bond, and Travelers’ Insurance Com- 
pany, insurance carrier for Augusta Friedman’s Shop, Inc., by mutual arrangement 
paid the judgment, each paying one half. 

Meantime Augusta Friedman’s Shop, Inc., had been adjudicated a bankrupt, 
and Francis B. Latady became trustee of the bankrupt estate. 

Fidelity & Deposit Company filed its petition showing its payment of the judg- 
ment as surety on the supersedeas bond, claimed a right of subrogation to all 
the rights and remedies of the plaintiff in the judgment under Code, §§ 9553, 
9567, and prayed that this suit proceed in the name of Marie Yeates for the use 
of petitioner. Plaintiff consenting, the petition was granted over the objection 
of U. S. Fidelity & Guaranty Company. 

The trustee in bankruptcy also appeared and petitioned that all proceedings 
for and against the bankrupt estate of Augusta Friedman’s Shop, Inc., bankrupt, 
proceed in his name. 

Fidelity & Deposit Company then filed a further amended bill setting up the 
above facts, and the further fact that Latady, trustee, had paid to the Deposit 
Company a dividend out of the bankrupt estate of Augusta Friedman’s Shop, Inc. 

The amended prayer asked a settlement of the equities between all the parties, 
including an apportionment of the insurance money due from United States 
Fidelity & Guaranty Company, between the Fidelity & Deposit Company, Latady 
as trustee, and Travelers’ Insurance Company of Hartford, Conn., as their equities 
should appear. 


The trustee by cross-bill asked a refund of the dividend paid out of the bank- 
rupt estate. 

Travelers’ Insurance Company, by cross-bill, set up the primary liability of 
Remond for the tort, the right of Augusta Friedman’s Shop, Inc., to the primary 
indemnity due him, and asserted the right in equity to succeed to such indemnity 
by reason of payment under their policy issued to Augusta Friedman’s Shop, 
Inc. 

By the final decree, United States Fidelity & Guaranty Company was required 
to pay the amount of the judgment, costs, and damages into court, and distribu- 
tion was made between Fidelity & Deposit Company, Latady trustee, and Travelers’ 
Insurance Company, as prayed. 

This is the decree now for review. 

We think the whole matter turns on two inquiries: 


First, was Remond primarily liable for the tort? This must be answered 
in the affirmative. He was the active wrongdoer in person and by those in his 
employ and control, and it appears under his direct supervision at the time. The 
liability of Augusta Friedman’s Shop, Inc., was secondary, growing out of its actual 
or constructive relations to Remond. 


Second: Did the primary indemnity insurance issued to him inure in equity to 


ws comenenneeae? This was declared on former appeal, now supported by the 
evidence. 


Neither Fidelity & Deposit Company nor Travelers’ Insurance Company were 
volunteers. Without regard to conventional subrogation where one furnishes 
money to discharge the obligation of another with agreement that the latter succeed 
to his security or indemnity, the contractual obligation they were under toward 
Augusta Friedman’s Shop, Inc., was sufficient to justify their payment of the 
demand without prejudice to the rights of all parties to have the demand ultimately 
paid out of the fund primarily liable therefor. They were properly permitted 
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to step into the shoes of plaintiff-complainant and of Augusta Friedman’s Shop, 
Inc., in the litigation. 

[5] We cannot see upon what ground the statutory penalty of $400 added 
on the appeal to this court from the original judgment at law, and the costs of such 
appeal were included in the decrees in this cause. 

That appeal was prosecuted by Augusta Friedman’s Shop, Inc., of its own 
accord, without participation by the insurer, United States Fidelity & Guaranty 
Company. 

The entire liability here is upon the policy giving the insurer control of the 
litigation. Unless it disclaims liability and declines to defend, the insured is not 
to interfere. 

The several cross-bills here proceed on the theory that the insured did assume 
the defense as to both defendants. 

If the insured declined to appeal and one defendant, not willing to have the 
judgment stand or not content to risk its claim for indemnity, took an appeal on 
its own behalf, the added costs and penalties incurred by an unsuccessful appeal 
may not be passed on to the insurer. This would be without the letter or spirit 
of such insurance policies. 

There was error in including these items. The record does not sufficiently 
advise us of the costs of such appeal. If it did, we should here correct and affirm. 

The decree granting relief is affirmed, and is reversed only as to the amount 
decreed to Fidelity & Deposit Company and to Travelers’ Insurance Company, and 
remanded with direction to eliminate the amount of such penalty and cost entering 
into such decrees. 

The cost of this appeal in this court and the court below will be taxed one-half 
to United States Fidelity & Guaranty Company, one-fourth to Fidelity & Deposit 
Company of Maryland, and one-fourth to Travelers’ Insurance Company of Hart- 
ford, Conn. 

Affirmed in part, and in part reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


CHICAGO FIRE & MARINE INS. CO. OF CHICAGO v. SHARPENSTEEN 
No. 2907. 
Supreme Court of Arizona. 
July 15, 1930. 
289 Pacific Reporter 985. 
1. INSURANCE. 

Evidence sustained finding that automobile insured against conditional buyer's 
fraudulent concealment was car described in certificate of title introduced to show 
compliance with law. 

Insurance company declined to settle for conditional seller’s loss, re- 
sulting from conditional buyer’s driving car from state without seller’s 
consent, on ground that insured expressly warranted car was registered 
with state motor vehicle department, and that he held certificate of title 
thereto, when in fact car had not been so registered and neither conditional 
seller nor conditional buyer held certificate of title. The basis of this con- 
tention was that automobile described in policy was a 1926 Dodge touring 
car, serial number A—236810, motor number A—563873, while in condi- 
tional sales contract signed by insured and conditional buyer same descrip- 
tion appeared except year model was 1925, and certificate of title introduced 
described it as 1925 Dodge touring car, serial number A—238610, engine 
number A—310580. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 
Insurer may waive or insist on warranty in policy as he elects. 
(For other cases, see Insurance, Dec. Dig. § 371.) 

3. INSURANCE. 

When insurer, through its agent, knows policy warranties are not true, 
insurer cannot later insist on warranties as avoiding policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
4. INSURANCE. 


Data presented to agent with application for policy against conditional buyers 
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fraudulent concealment of automobile, at least put agent on inquiry in respect 
to registration and certificate of title (Acts 4th Sp. Sess. 1927, c. 2, subch. 3). 
The application for insurance was oral, and soliciting agent made no 
inquiry concerning registration of car or existence of a certificate of title 

in conditional seller’s name, but he had before him at the time and exam- 

ined, for the purpose of obtaining data necessary to be included in policy, 

certificate of title issued to person from whom conditional seller purchased 

car and conditional sales contract from conditional seller to conditional 

buyer, and though certificate was issued to conditional seller’s vendor in 

December, 1925, and his acknowledgement of transfer to conditional buyer 

was dated April 9, 1927, and the serial and motor numbers given in the two 

instruments were not identical, the assignment contained information that 
title transferred to conditional buyer was subject to lien of specified amount 

in favor of conditional seller under conditional sales contract executed 

only a few days prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

5. INSURANCE. 

Actual knowledge of facts forfeiting policy is not necessary to waiver, if facts 
are such that insurer ought to have known them by proper inquiry. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

6. INSURANCE. 

Certificate of title issued to conditional seller’s vendor held admissible in con- 
ditional seller’s action on policy covering loss from conditional buyer’s fraudulent 
concealment of automobile. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


\ppeal from Superior Court, Yuma County; Fred L. Ingraham, Judge. 

Action by C. C. Sharpensteen against the Chicago Fire & Marine Insurance 
Company of Chicago. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

William Forman, of Yuma (W. Howard Gray, of Yuma, of counsel), for 
appellant. 

William H. Westover and J. F. Hoover, both of Yuma, for appellee. 

McALIsTErR, J. 

On March 15, 1928, C. C. Sharpensteen sold an automobile to one F. J. Woods 
under a conditional sales contract and within a few days thereafter the Chicago 
Fire and Marine Insurance Company of Chicago, for a consideration of $12.50 
insured him against loss sustained by reason, among other things, of “the fraudu- 
lent concealment or disposal of said automobile by the vendee with intent to de- 
fraud the vendor.” The car was driven from the state in April afterwards by the 
vendee without the consent of the vendor and never recovered. Proof of loss in 
the sum of $292. 75, the amount due thereon, was furnished the company within 
the proper time but payment was refused, whereupon this action was brought. 

The ground upon which the company declined to settle was that by the terms 
of the policy the insured had expressly warranted that the car was registered with 
the Motor Vehicle Department of the state of Arizona and that he held a certifi- 
cate of title thereto when in fact the car had not been so registered and neither 
the plaintiff nor vendee, Woods, held such certificate of title. 

The automobile described in the policy of insurance was a 1926 Dodge tour- 
ing car, serial number A-236810, motor number A-563873, and in the conditional 
sales contract signed by plaintiff and Woods the same description appears except 
the year model is 1925. The certificate of title introduced by plaintiff as showing 
compliance by him with the statute relative to title was issued by the secretary 
of state to A. F. Larsen on December 31, 1925, and describes a 1925 Dodge tour- 
ing car, serial number A-238610, engine number A-310580. This certificate recites 
that the applicant stated that he was the owner of the motor vehicle but that it 
was subject to the following lien: “Amount—$480.00, Four Hundred Eighty & 
No/100 Dollars. _Kind—Conditional. Date 10-27-25. Favor of San Francisco 
Securities.” 

On the back of this certificate Larsen assigns and transfers his title to F. J. 
Woods under date of April 9, 1927, and in the assignment is the statement that 
the car is subject to the lien of C. C. Sharpensteen for $292.75 under a conditional 
sales contract. The following language appears just below the transfer of title: 
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“This assignment accompanied by a fee of one dollar must be filed with the Secre- 
tary of State within ten days from date of sale together with application for trans- 
fer of license plate”, and it is signed by F. J. Woods just over the words, “Sig- 
nature of purchaser or transferee.” 

Plaintiff testified that he bought the car from A. F. Larsen the day he sold 
it to Woods, March 15, 1928; that after selling it he applied to A. H. McClure, 
an insurance agent in Yuma, for insurance and handed him at the time the con- 
ditional sales contract, the purchaser’s statement, and the certificate of title, which 
McClure examined before writing the policy; that he gave McClure other in- 
formation at the same time though nothing was said by McClure about the ne- 
cessity of registering the car with the Motor Vehicle Department of the state 
before an insurance policy on it would be good; that he got the policy, which is 
dated March 27, 1928, a few days later and immediately afterwards wrote the high- 
way department concerning the transfer or issuance of the certificate of title to 
Woods, enclosing a check for one dollar in payment, and received a reply dated 
April 11, 1928. 

It appears from the testimony of B. F. Whiting that he sold the car to Larsen 
October 27, 1927, and that after selling it to him he replaced its motor block, 
though he states that this was done on July 1, 1926, and that the number of the 
block he put in was A-563873. 


Everett B. Johnson, the notary before whom A. F. Larsen acknowledged the 
transfer of time to F. J. Woods, testified that the ordinary method of acknowl- 
edging those certificates of title is this: When an old car is traded on a new one 
the dealer does not then know to whom the old one will be sold, so he has it 


signed by the owner and acknowledged and later he fills in the name of the person 
to whom he sells it. 


_ A. H. McClure testified that plaintiff did not show him the certificate of title 
in the name of Larsen when he applied for insurance; that the first time he saw it 
was about one month before the trial and that nothing whatever was said by either 
of them about the title or the certificate of title. 

The case was tried before the court without a jury and resulted in a judgment 
for the plaintiff in the amount sued for, $292.75, and the defendant has appealed. 

[1] The first assignment is that the court erred in rendering judgment for ap- 
pellee for the reason that it does not appear from the record that he owned the 
car described in the insurance policy or had any insurable interest therein when 
the policy was issued to him or afterwards, and this follows from the evidence 
which, it is contended, shows that the car described in the insurance policy is a 
different car from the one described in the certificate of title introduced in evi- 
dence by appellee as showing compliance by him with the law requiring the owner 
of a car to have a certificate of title thereto. It appears that neither the year 
model or serial and motor numbers of the cars thus described are the same. How- 
ever, the difference, first, in motor numbers, in the light of the testimony of 
B. F. Whiting regarding his knowledge of the car and the replacement by him 
of its motor block, instead of indicating two separate cars, indicates strongly that 
the cars described in these two instruments are the same. And, second, the serial 
numbers, A-236810 in the insurance policy and A-238610 in the certificate of title, 
are so nearly identical that the court, in connection with the testimony of Whiting, 
was justified in concluding that they were intended to be the same, since the 
transposition in the second number of the middle figures of the first, “6” and 
“8” was evidently nothing more than a mere clerical error in the preparation of 
the certificate of title to Larsen. And, third, the difference between the year 
model of the car described in the insurance policy, 1926, and the year model of the 
car referred to in the conditional sales contract and the certificate of title to Lar- 
sen, 1925, is likewise insufficient to establish the fact that more than one year was 
involved, since appellant’s agent, according to the testimony of appellee, had before 
him both of these instruments when the application for insurance was made and 
examined them to obtain the data necessary to insert in the policy. 

To show further that the cars described in the insurance policy and the cer- 
tificate of title were not the same appellant directs attention to the fact that 
Whiting testified that he sold the car to Larsen on October 27, 1927, which was 
four months prior to the date on which appellee says he bought it and more than 
six months later than the date of the acknowledgement of the transfer of title. 
Inasmuch, however, as he testified further that he replaced the motor block in the 
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car on July 1, 1926, after he had sold it to Larsen, and the certificate of title to 
Larsen under date of December 31, 1925, contains the statement that Larsen was 
the owner of the car subject to a lien of $480 in favor of the San Francisco Se- 
curities Corporation under a conditional sales contract dated October 27, 1925, the 
only inference that can be drawn therefrom is that Whiting confused his dates 
and said 1927 when he-meant 1925. His testimony is susceptible of no other con- 
clusion because Larsen could have obtained a certificate of title to the car in De- 
cember, 1925, only upon the showing that he then had at least a conditional owner- 
ship in it. 

It is suggested further that the statement of appellee that he purchased the 
car from Larsen on or a few days before March 15, 1928, the day he sold it to 
Woods, when considered in connection with the fact that the bill of sale or trans- 
fer of title from Larsen to Woods was acknowledged April 9, 1927, nearly a year 
prior thereto, indicates that more than one car was involved. This, however, in 
the light of the testimony of Everett Johnson relative to the manner in which such 
transfers are acknowledged, amounts merely to a conflict in testimony as to when 
appellee’s ownership began and if the earlier date be correct it would not neces- 
sarily establish the contention of appellant that the cars described in the policy 
and the certificate of title to Larsen were not the same. 

[2-4] The second assignment is that the court erred in rendering judgment for 
appellee because the policy contains a provision in which appellee expressly war- 
rants that the car was registered with the motor vehicle department of the state 
and that a certificate of title had been issued bearing the name of appellee as 
vendor and the name of F. J. Woods as vendee, when in fact the car had not been 
so registered and a certificate of title had not been issued. It is contended that 
these were express warranties as to material facts and since they were untrue the 
policy, by virtue of one of its provisions, was void from the beginning, and in 
support of this proposition, North British & Mercantile Ins. Co. v. San Francisco 
Securities Corporation, 30 Ariz. 599, 249 P. 761, is cited. Whether, however, these 
were warranties as to material facts it is unnecessary to determine because “a war- 
ranty is inserted in the policy in the interest of the insurer, and he may waive or 
insist on it, as he elects.” Cooley’s Briefs on Insurance, vol. 5, p. 3947 (2d Ed.), 
and the evidence is such that the court could have found that the company through 
its agent knew they were not true and that it waived them when the policy was 
written. And when such knowledge exists the insurer is not permitted to insist 
on such warranties as avoiding the policy. “Where a soliciting agent,” says 32 C. 
J. 1330, “has knowledge of past conditions or existing facts which at the time would 
serve to void the policy, the company issuing the policy with this knowledge upon 
the part of its agent cannot insist upon such facts for the purpose of avoiding its 
liability.” That the great weight of authority is to this effect is shown by the 
following excerpt from 14 R. C. L. 1166: 


“It is usually held that where the insurer, at the time of the issuance of a 
policy of insurance, has knowledge of existing facts which, if insisted on, would 
invalidate the contract from its very inception, such knowledge constitutes a 
waiver of conditions in the contract inconsistent with the known facts, and the 
insurer is estopped thereafter from asserting the breach of such conditions. The 
law is charitable enough to assume, in the absence of any showing to the contrary, 
that an insurance company intends to execute a valid contract in return for the 
premium received; and when the policy contains a condition which renders it 
void at its inception, and this result is known to the insurer, it will be presumed 
to have intended to waive the condition, and to execute a binding contract, rather 
than to have deceived the insured into thinking his property is insured when it is 
not, and to have taken his money without consideration”. 


The application for the insurance was oral and it appears that appellant’s agent 
made no inquiry concerning the registration of the car or the existence of a cer- 
tificate of title in the name of appellee but that he had before him at the time 
and examined for the purpose of obtaining the data necessary to include in the 
policy the certificate of title to Larsen and the conditional sales contract from 
Sharpensteen to Woods, and while the certificate was issued to Larsen in December, 
1925, and his acknowledgement of the transfer to Woods was under date of April 
9, 1927, and the serial and motor numbers given in the two instruments were not 
identical, yet this assignment contained also the information that the title trans- 
ferred by Larsen to Woods was subject to a lien of $292.75 in favor of C. C. 
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Sharpensteen under a conditional sales contract executed by appellee and Woods 
on March 15, 1928, only a few days prior thereto. It is difficult to understand how 
he could have examined both of these instruments without discovering that the car 
which he was asked to insure was the one appellee sold Woods March 15, 1928, 
upon which there was then due $292.75, the amount of insurance sought, and that 
it had not then been registered in his name with the motor vehicle department nor 
had a certificate of title been issued to him or the vendee, Woods, since, if these 
two things had happened, the certificate of title showing the assignment to Woods 
would not have been in appellee’s possession but in the custody of the motor ve- 
hicle department where it would have been sent for the purpose of securing a new 
certificate of title. Section 17 of chapter 3 of the Highway Code, enacted in 1927 
(Acts 4th Sp. Sess. 1927, c. 2, subch. 3), provides that any purchaser of a car for 
which a certificate of title has been issued shall follow this course to obtain a new 
certificate, and when it appeared that appellee still had in his possession the one 
he received from Larsen the only reasonable inference deducible therefrom was 
that the car had not been registered and a certificate of title in his and Woods’ 
awames had not then been issued. 

[5] But if it be suggested that these two instruments did not give the insurer 
actual knowledge as to the registration of the car, or the existence of a certificate 
of title thereto in the name of appellee as vendor and Woods as vendee, it is very 
clear that they were sufficient to put it upon inquiry as to the truth of these facts, 
and when this condition exists the rule requiring knowledge is satisfied. “Actual 
knowledge of facts forfeiting a policy,” to use the language of Cooley’s Briefs on 
Insurance, vol. 5, p. 3959 (2d Ed.), “is not necessary to a waiver, if the facts are 
of such nature that the insurer ought to have known of them by proper attention 
to its business, or if attending circumstances are of such nature as to put a pru- 
dent person on his guard.” In 32 C. J. 1322 is found this language: 

“The Company will as a general rule be charged with knowledge of facts of 
which it had, through its agents at the time of the issuance of the policy, infor- 
mation that, if pursued with reasonable diligence, would have led to their discovery”. 

Paragraph 3 of the syllabus in Huestess et al. v. South Atlantic Life Ins. Co, 
88 S. C. 31, 70 S. E. 403, reads as follows: 

“Where the agent of insurer was informed by the applicant that he had been 
rejected by other insurance companies, and that he had kidney trouble, these facts 
being sufficient to put a reasonably prudent man on inquiry which would have dis- 
covered the facts, such information is equivalent to actual notice.” See, also, Life 
& Casualty Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585; Skinner v. Norman, 
165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776; Edmonds v. Modern Woodmen 
of America, 125 Mo. App. 214, 102 S. W. 601; Morrison v. Wisconsin Odd Fellows’ 
Mutual Life Ins. Co., 59 Wis. 162, 18 N. W. 13. 

All the agent had to do to ascertain whether the car had been registered with 
the motor vehicle department or a certificate of title in appellee’s and Wood’s 
names had been issued, if he were in doubt as to these facts after examining the 
conditional sales contract and the transfer of title to Woods, was to inquire of 
appellee, and since the record discloses that this was not done it must be held 
that the insurer intended to and did waive them as a ground of forfeiture. To 
permit an insurer who delivers a policy containing warranties he knows or under 
the circumstances should have known are untrue and who accepts the premium 
thereon to insist on such warranties as voiding the policy is not in line with the 
great weight of authority. : E 

{6] The only other assignment is that the court erred in admitting in evi- 
dence the certificate of title to Larsen. It is plain, however, from what has been 
said and without further discussion that this was not error. 

The judgment is affirmed. 

Lockwood, C. J., and Ross, J., concur. 


LODGE v. GENERAL ACC., FIRE & LIFE ASSUR. CORPORATION. Civ. 276. 
District Court of Appeal, Fourth District, California. April 9, 1930. 
286 Pacific Reporter 1065. 
1. INSURANCE—PAYMENT CONDITIONED UPON RELEASE—CONDI- 
TION PRECEDENT—RECOVERY. 


Insurer’s offer to pay loss provided releases were given, contemplated pay- 
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ment simultaneous, with releases, hence releases were not condition precedent to 
offeree’s recovery of promised payment. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE—INSURER’S OFFER TO PAY—RELEASE—ACCEPTANCE 

CONSTRUED. 

Insurer’s offer to pay loss, provided releases were given by offeree, her daugh- 
ter, and son-in-law, held accepted, although offeree said only she would sign re- 
lease. 

The insurer had issued policy insuring automobile owner against claims 
made for injury to persons of others, and insured automobile was involved 

in accident with another automobile containing three persons,—plaintiff, 

her daughter, and her son-in-law, plaintiff being only one injured. The 

insurer offered to pay certain amount but “in case the proposition is ac- 
cepted it will be necessary for us to have releases” from all three persons. 

The plaintiff replied, accepting the offer, and stating that, on receiving pay- 

ment, “I will sign a release.” 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE—SETTLEMENT — DEFECTIVE ACCEPTANCE — OFFER- 

ER’S DUTY TO GIVE NOTICE. 

Defects in form of acceptance of releases under liability policy were waived 
where offeror did not communicate objection to offeree (Civ. Code, § 1501). 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Superior Court, Fresno County; C. E. Beaumont, Judge. 

Action by Mae C. Lodge against the General Accident, Fire & Life Assurance 
Corporation. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wakefield & Hansen, of Fresno, for appellant. 

Harris & Hayhurst and Rue C. Gibson, all of Fresno, for respondent. 

Marks, Acting P. J. 


[1] This action was brought ‘by respondent to recover three hundred fifty 
dollars alleged to be due under a contract with appellant. On February 6, 1927, 
Chris Jensen was the owner of an automobile upon which appellant had written 
a policy insuring him against claims made for injury to the persons of others. 
On the day in question his wife was driving the car, with his consent, and it was 
involved in an accident with another automobile driven by A. J. Cromer, in which 
respondent, mother-in-law of Cromer, and Mrs. Cromer were passengers. Res- 
pondent suffered injuries which came within the terms of the insurance policy. 

Shortly after the accident respondent entered into negotiations with appellant 
through A. B. Brown, its agent in Fresno, Cal., in an endeavor to settle her claim 
for the damages suffered by her. She was postmistress in the town of Auberry, 
about forty miles from Fresno, and her negotiations were carried on by letter. The 
record shows the following communications regarding the attempted settlement. 
On the 15th day of June, 1927, appellant sent to Mr. A. B. Brown, its Fresno 
agent, the following telegram: 

“San Francisco, Calif. 15, 3.45P 

“A. B. Brown, Care Pacific Coast Adjustment Bureau. Pacific Southwest 
Bldg. Fresno, Calif. Your telephone message Lodge versus Jensen stop Will not 
pay more than three hundred fifty dollars. 


“William F. Murray, Manager Claims Dept.” 
On November 8, 1927, Brown wrote to Mrs. Lodge as follows: 
“Mrs. M. Lodge, Auberry, California. 


“Dear Mrs. Lodge: Supplementing our recent conversation, I wish to advise 
that a further report was submitted to the company and their letter replying was 
received today without much encouragement. However, they requested that I pro- 
cure from you an itemized list of your claim, which indicates some little interest. 
Therefore, I will kindly request that you mail me the list showing the items of 
expense of all those involved in the accident. When this is received I will submit 
it and again attempt to ascertain what I can accomplish towards getting the matter 
cleared up. With kind personal regards, I am very truly yours, 


A. B. Brown,, Adjuster. 
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“P. S. Attorney Harris called on the writer stating that any arrangements 
that you made would be satisfactory. A. B. B.” 
On November 19, 1927, Mrs. Lodge wrote Brown as follows: 


“Auberry, California, November 19, 1927. 
“Mr. A. B. Brown, Fresno, California. 
“My dear Mr. Brown: Complying with your request, find enclosed list of 
our expenses and losses. The loss and the expenses on the old car were put upon 
us by the accident just as squarély as the other items of loss, damage and doc- 
tors. In the enclosed list I have not included my sickness, pain and suffering, from 
which I have not yet recovered, and which is greater than all the rest put together. 
“Very truly yours, Mae C. Lodge.” 
On December 7, 1927, Brown wrote the following letter: 
“Mrs. Mae C. Lodge, Auberry, California. Be 
“Dear Mrs. Lodge: In reply to your communication of November 19, we wish 
to advise that we have not neglected answering your letter, but there has been 
some delay because of several exchanges of correspondence with the company, 


and today they wrote us stating that they did not desire to increase their original 
offer of $350. 


“In checking over your itemized list of loss, we note you have an item of 
$57.50 for coat and hose, $25.00 for serge dress and undergarments, cleaners and 
laundry, $4.70, loss on old car $100.00. License, taxes and purchase of used tire, 
$28.65, which total $215.85. These items all pertain to property damage and loss 
of use which are not covered under my company’s policy. 

“Since interviewing you, we have ascertained that Mr. Jensen did not have, 
at the time of the accident, any insurance covering property damage and loss of 
use, consequently your claim for these items should be against Mr. Jensen. 

“Your entire list totaled $561.85, which amount, less the $215.85 for which the 
company would not be liable, in any event, equals $346.00 or four dollars, less than 
the company offered you in settlement several months ago. We are advised that 
the sanitorium bill amounted to $46.45, and the doctor’s bill for treatment of in- 
juries resulting from the accident, amounted to $25.00. Undoubtedly you have had 
other medical and hotel expenses not chargeable to the accident, and it does not 
seem probable that you were obliged to make seven round trips to Fresno for 
treatment of injuries because of the accident, as it is probable some of these 
trips were in reference to getting your car repaired, trading it in, or other busi- 
ness affairs you may have had, consequently, according to your own statement of 
loss, it is evident that the company was very fair in making an offer to com- 
promise the case for $350.00. 

“The writer has thoroughly thrashed all of these items out with the com- 
pany, and they have given us their final conclusions, which we are transmitting 
to you. You will understand that in case the proposition is accepted it will be 
necessary for us to have releases from Mr. and Mrs. Cromer and from you, 
but the releases will be so worded that they will not affect any claim you may 
have against Mr. Jensen for property damage, loss of use, etc. 

“Trusting you understand my attitude in this matter, and with kind personal 
regards, I am very truly yours, 

“A, B. Brown, Adjuster.” 

On January 31, 1928, Mrs. Lodge replied as follows: 

“Auberry, California, January 31, 1928. 
“Mr. A. B. Brown, Fresno, California. 

“My dear Mr. Brown: The list of expenses which I sent you is correct, and 
my doctor’s bill as stated was due entirely to the accident. But if your company 
will not reimburse me without suit, I must accept the loss rather than go on with 
—_ worry. On payment to me of the. $350.00 as offered, I will sign a 
celease. 

“Very truly yours, Mae C. Lodge.” 

On February 23, 1928, Brown wrote to Mrs. Lodge as follows: 

“Mrs. Mae C. Lodge, Auberry, California. 

“Dear Mrs. Lodge: In reply to your letter of January 3lst, which we promptly 
forwarded to the General Accident, at Pine and Sansome streets, San Francisco, 
we wish to advise that we received their letter today stating that inasmuch as 
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the statute of limitations had run on your case, they would not make any payment 
to you. Under the circumstances we will be obliged to close our file. 
“Very truly yours, 
“A, B. Brown, Adjuster.” 

Upon these letters the trial court found that there was a written contract 
whereby appellant agreed to pay respondent the sum of three hundred fifty dollars, 
and rendered judgment accordingly. 

The sole question to be decided on this appeal is whether or not respondent’s 
letter of January 31, 1928, was an acceptance of appellant’s offer to pay her claim. 
Appellant maintains that its offer was conditioned upon its receiving releases 
signed by all three occupants of the Cromer car. It does not appear that Mr. or 
Mrs. Cromer suffered any injuries in the accident or made any claim against ap- 
pellant. It will be noted that in the letter to respondent, appellant used the pro- 
noun “your” in referring to the losses, and “you” in speaking of the payment, 
both seemingly being used in the singular. It seems clear from these letters 
that it was proposed to pay the money to respondent, and that it was not contem- 
plated that any of it would be paid to either Mr. or Mrs. Cromer. In replying 
to these letters the respondent also made use of the personal pronoun, which is 
not surprising, as she was not an attorney nor was she learned in the technicalities 
and phraseology of the law. In the offer of appellant it was stated that in case 
it “is accepted, it will be necessary for us to have releases from you and Mr. 
and Mrs. Cromer.” There is a clear inference that the releases to be signed were 
to be prepared by appellant and presented by it for signature at the time the money 
was paid. This was not done. 

[2, 3] We believe that a fair construction of the correspondence shows that 
respondent intended to accept the offer of settlement as made by appellant. As 
respondent’s letter was intended as an acceptance, it was incumbent upon appellant 
to promptly communicate to her any objection which it had to the form of the 
acceptance, or be subjected to the conclusion that it had waived such objection. 
Section 1501, Civ. Code; Lockhart v. J. H. McDougall Co., 190 Cal. 308, 212 P. 1; 
McClintick v. Leonards (Cal. App.) 285 P. 351. Appellant did not do this. It 
waited until the seventeenth day after the statute of limitations had run upon 
respondent’s claim for damages, and then its agent wrote “that inasmuch as the 
statute of limitations had run on your case, they (the appellant) would not make 
any payment to you.” 

The offer was to pay money. The offeree agreed to accept money. The releases 
were not to be delivered at the time of the offer and acceptance. Their delivery 
was an incident to coincide in point of time with the payment and receipt of the 
money. Appellant could not expect to demand and receive the releases before it 
tendered the money to respondent and was ready to deliver it to her. This it 
failed to do, repudiating all prior negotiations, not upon the ground of any defect 
in form of the acceptance, but on the ground that the statute of limitations had 
run against respondent’s claim. Under the circumstances disclosed by the record, 
respondent having accepted the offer in compromise of her claim, appellant should 
not be heard to urge an objection to the form of her acceptance for the first time 
in a subsequent action where it had failed to make such objection promptly, or 
at all, but relied upon the statute of limitations having run against her demand 
for damages. 

Judgment affirmed. 

! concur: Barnard, J. 


SOUTHERN SURETY CO. OF NEW YORK y. HEYBURN. 
Court of Appeals of Kentucky. June 10, 1930. 
29 Southwestern Reporter (2d) 6. 
1. INSURANCE. 


“Immediate notice” required to be given to liability insurer means notice 
within reasonable time. 

Policy indemnifying insured against loss by reason of legal liability 
on account of bodily injuries accidently sustained by any person provided 
that whenever assured should have knowledge or receive information of 
any occurrence which might result in claim against assured, assured 
should give immediate written notice to company or its duly authorized 
agent, and further provided the literal and strict compliance with re- 
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duirements of said condition was the essence of the contract and a condi- 
tion precedent to recovery under policy. 
(For other cases, see Insurance, Dec. Dig. § 539[3].) 
2. INSURANCE. 
When facts are undisputed, it is matter of law what is reasonable time within 
which to give liability insurer “immediate notice” of accident. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
3. INSURANCE. 


“Any occurrence which might result in claim,” of which liability insured 
was required to give notice, held synonymous with “accident” resulting in injury 
to another which might give rise to claim. 

(For other cases, see Insurance, Dec. Dig. § 533.) 

4. INSURANCE. 

Notice held essential to fix liability insurer’s liability when occurrence would 
lead ordinarily prudent and reasonable man to believe it might give rise to 
damage claim. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

5. INSURANCE. 

Whether accident would create belief in reasonably prudent man damage 
claim might arise, so as to require notice to liability insurer, held jury ques- 
tion. 

It was established that insured’s automobile struck woman pedes- 
trian at crossing, knocking her 10 or 15 feet to street, soiling, and per- 
haps tearing, her clothing. Insured offered to take her to hospital or 
to her home and to call a physician, and though at first accepting his 
offer pedestrian subsequently declined it. Insured assisted her to nearby 
grocery store, but she assured him that she was not hurt and declined 
to give her name on that account, and she did not request insured’s name. 
Thereafter it developed that pedestrian has sustained injury incapacitat- 
ing her for several months, and she did not learn for about three months 
that it was insured’s car which had struck her, at which time she notified 
him of her injuries, and insured thereafter promptly notified company 
of the accident and assertion of claim against him. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
6. INSURANCE. 

Notice not given liability insurer until three months after accident held not 
given within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[2].) 


Dietzman, J., and Thomas, C. J., dissenting in part. 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by William Heyburn against the Southern Surety Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Reversed for new trial. 

W. W. Downing and Wm. F. Clarke, Jr., both of Louisville, for appellant. 

Peter, Lee, Tabb, Krieger & Heyburn, of Louisville, for appellee. 

STANLEY, C. 

The appellant, Southern Surety Company of New York, issued its policy 
of insurance to the appellee, William Heyburn, by which it undertook to in- 
demnify him against loss by reason of legal liability for damages on account of 
bodily injuries accidentally sustained by any person; subject to the conditions 
and limitations stated in the policy. One of the conditions was the following: 

“Whenever the Assured or Bailees shall have knowledge or receive informa- 
tion of any occurrence which might result in a claim against the Assured or 
Bailees for damages on account_of bodily injury sustained or for any other 
cause, and for which claim they might expect indemnity under this policy, then 
the assured or Bailees shalt give immediate written notice to the Company or its 
duly authorized Agent. * * * It is understood and agreed that between the 
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Company and the Assured and/or any person claiming indemnity under this 
policy, that a literal and strict compliance with the requirements of this Con- 
dition ‘D’ is the essence of the contract and a condition precedent to recovery 
under this policy.” 

In May, 1926, the insured’s automobile, driven by his chauffeur, struck Miss 
Nell McBride at a crossing in Louisville, knocking her ten or fifteen feet to 
the street. Her clothing was soiled and perhaps torn. Mr. Heyburn offered 
to take her to the hospital or to her home and to call a physician. She at 
first accepted his offer to take her home, but says as she was about to eiter 
his automobile she remembered that her sister, who had been sick, would likely 
see her being assisted and brought home, and in fear that it would shock and 
alarm her, she suggested that she would go accross the street to a grocery as 
she knew the people there. Mr. Heyburn assisted or accompanied her to the 
store, but she assured him she was not hurt and declined to give her name on 
that account. She did not request Mr. Heyburn’s name and it does not appear 
that he gave it to her. The young lady, after Mr. Heyburn’s departure, felt 
the effects of a nervous shock, byt was able to walk to her home a square 
away without assistance. It developed that she had sustained injuries which 
incapacitated her for several months. 

In the following August Miss McBride learned that it was Mr. Heyburn’s 
car which had struck her, and he was advised of the development of her in- 
juries. He very promptly notified the insurance company of the fact of the 
accident and the assertion of a claim against him. Later, when a suit was 
filed against him for damages, he sent the summons to the company in accord- 
ance with the terms of the policy. The insurance company declined to recog- 
nize its responsibility on the ground that the insured had not complied with 
the terms of the policy above quoted. Thereupon Mr. Heyburn employed coun- 
sel to defend the suit and later compromised it by paying Miss McBride $900 
and the court costs. He then instituted this suit against the company to re- 
cover what he had paid, plus attorneys’ fee, an aggregate of $1,183. The com- 
pany rested its defense upon the breach of the foregoing condition in the pol- 
Ky. 

A verdict was returned in favor of the company, but it was set aside by the 
trial court, and on the next trial a jury found for the plaintiff. The company 
prosecutes an appeal from the judgment, and also brings up the record of the 
first trial. It is insisting that on both trials it was entitled to a peremptory in- 
struction; if not, that the court erred in setting aside the first verdict, and 
also erred on the last trial in instructing the jury. 

The decision of the case must rest upon the construction and application to 

be given the quoted condition of the policy, in two respects, that is; (1) as to 
“any occurrence which might result in a claim”; and (2) as to “immediate written 
notice.” 
[1, 2] There is no difficulty encountered in construing the term “immediate 
notice.” It is an essential and controlling provision in policies of this charac- 
ter; but quite obviously it is not an arbitrary term to be given the sense of 
instantaneous. All authorities agree that it is intended to be and is to be con- 
strued as notice within a reasonable time, dependent upon the facts and ex- 
igencies of each particular occasion. When the facts are not in dispute it be- 
comes a matter of law as to what that reasonable time is. Jefferson Realty Co. 
v. Employers’ Liability Corporation, 149 Ky. 741, 149 S. W. 1011; 14 R. C. L. 1329. 
There may appear circumstances which would excuse sooner notice; but it is 
not nor could it be seriously contended that the lapse of three months in this 
case is a reasonable time. (National Concrete Construction Co. v. Travelers’ 
Ins. Co., 176 Mass. 121, 57 N. E. 350), unless the computation is to begin when 
the insured definitely learned that the pedestrian had been injured and a 
claim was being asserted against him—a construction of this term that was 
denied in Aronson y. Frankfort Acc. & Plate Glass Ins. Co., 9 Cal. App. 473, 
99 P. 537. 

The reported cases of this character, which we have noted (excepting only 
the Aronson Case), construed conditions in policies which required the insured 





890 The Insurance Law Journal, Vol. 75 [Oct., 1930 


to give notice of “any accident” or “occurrence of an accident covered by the 
policy.” No exception as to any kind of accident was made nor the possibility 
of a claim regarded. As to these conditions, the general rule has been established 
that the insured is not required to report trivial accidents which result in latent 
injuries or petty wounds, and there was no reasonable ground to believe at 
the time that an injury had been received. 

[3] But the term we are dealing with is different. It is, “any occurrence 
which might result in a claim” being asserted Every accident is an occurrence. 
But not every occurrence is, strictly speaking, an accident. It should, however, 
in this connection be construed as synonymous with an accident or kindred 
act—an unforeseen occurrence resulting in bodily injury to a person other than 
the one indemnified which may give rise to a . claim against the insured. However, 
the contract of insurance is silent as to who shall be the judge of whether the 
occurrence or accident was such as “might result in a claim.” 

It is to be readily admitted that in cases resting upon policies of indemnity 
of this character the interpretation should be more rigid or exact and the rule 
should be more strictly enforced than in cases resting upon fire insurance 
policies or ordinary accident policies covering disability or injury of the person 
insured. In the latter cases the liability becomes fixed immediately upon the oc- 
currence, while in this case the very nature of the indemnity requires prompt 
investigation and preparation for a defense to the possible litigation by the one 
who shall or might be, through his contract, forced to become the real de- 
fendant, for with passing time the discovery of witnesses becomes more difficult, 
physical conditions change, memory becomes less sure, facts become distorted, 
and “more dangerous than all, fraud and cupidity have had opportunity to per- 
fect their work.” 


Undisputed facts may appear where the court should as a matter of law 
hold that the occurrence was so trivial the insured was not required to report 
it to the company, even though apparently casual or latent injuries subsequently 
developed to be serious ones. On the other extreme, there may be accidents 
of such magnitude, or injuries of such degree, apparent or disclosed at the 
time, as would authorize a holding as a matter of law that they should have 
been reported in order to place liability on the insurance company and recover 
under the policy. 

Illustrative of the former class is Chapin v. Ocean Accident & Guaranty 
Corp., 96 Neb. 213, 147 N. W. 465, 52 L. R. A. (N. S.) 227, where a boy was 
thrown from a bicycle by the insured’s automobile and stated that he had re- 
ceived no injury and there was no apparent injury to him, and also Midland 
Glass & Paint Co. v. Ocean Accident & Guarantee Corp., 102 Neb. 349, 167 
N. W. 211, L. R. A. 1918D, 442, where an employee had suffered a slight abrasion 
on his finger and continued to perform his full duties for many months without 
complaint. Illustrative of the latter class of cases is McCarthy v. Rendle, 230 
Mass. 35, 119 N. E. 188, L. R. A. 1918E, 111, where an employee’s leg was 
scalded; he walked away unaided and had his injury dressed and went home, 
returned to work the next day, a week afterwards stopped work, and about two 
weeks thereafter asserted a claim for damages. It was held that the insured 
could not deprive the insurance company of its contractual right to an im- 
mediate notice, although the insured may have had a reasonable and bona fide 
doubt as to the existence of an injury or liability, until a claim for damages was 
definitely made. 


In Haas Tobacco Co. vy. American Fidelity Co., 226 N. Y. 343, 123 N. E. 755, 
13 A. L. R. 132, the general rule was stated to be as we have given it, that the 
conditions of the policy with the reference to notice did not apply to every 
trivial occurrence; but by a divided court it was held that the insured should 
have given notice that the automobile, covered by the policy, had struck and 
knocked a boy down, because the next day, having knowledge of the accident, 
he made no investigation of it, but elected to ely on the mere statement of 
his driver that “it didn’t amount to anything.” The opinion closely followed 
upon Melcher v. Ocean Accident & Guarantee Corp., 226 N. Y. 51, 123 N. E. 
81, 82, in. which a workman had been struck by an elevator and upon inquiry 
stated he had not been hurt but only scared. The court held that the instruction 
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or charge to the jury was as favorable to the insurance company as it was en- 
titled to. That charge was to the effect that if the jury believed from the evi- 
dence that the superintendent of the insured had no reason to believe there was 
no injury, or that what had happened would tend toward bodily injury, he 
would be justified in not giving notice to the insurance company “because there 
was neither a claim of injury made nor any such condition existing which would 
warrant a reasonable man in believing that there was any injury.” Commenting 
upon this Melcher Case in the Haas Tobacco Company Case, the court de- 
clared that the rule should not be extended, meaning evidently that it would 
go no further in permitting a recovery on an indemnifying policy in the absence 
of prompt notice. 

[4] The true rule, it seems to us, must be declared to be that notice is an 
essential requirement in order to fix liability on the insurer when there has been 
such an occurrence or accident as would lead the ordinary prudent and reasonable 
man to believe that it might give rise to a claim for damages. Such is the fair 
and reasonable construction to be given the condition of the policy and the 
principle upon which all the cases cited were determined. 

[5, 6] Applying the rule to the case at bar: Although it would seem the 
physical facts of the accident were such as would lead one to anticipate a claim 
had there been an apparent or external indication of injury, the young lady 
insisted that she was not hurt, and was so emphatic in her declarations that 
she refused all courtesy and assistance offered, and declined to give her name, 
thereby tending to disarm the insured, and to create a bona fide belief that 
he would not be called upon to respond to a claim for damages. Under those 
circumstances a majority of the court is of the opinion that it was proper for 
the trial court not to have decided the case as a matter of law, but that he should 
have submitted it under an appropriate instruction stating the plaintiff’s duty to 
give notice in accordance with the terms of the policy, and leaving it to the 
jury to say whether the circumstances of the accident were such as would sug- 
gest to one of ordinary and reasonable prudence that a claim for damages might 
arise from them. If they were, then the jury should find for the defendant, as 
the court will hold, as a matter of law, that notice was not given within a 
reasonable time. 

The judgment is accordingly reversed for a new trial. 

Whole court sitting. Chief Justice Thomas and Judge Dietzman concur in 
the order of reversal, but are of the opinion that a peremptory instruction should 
have been given to find for the appellant. 

Dietzman, J. (concurring). 


Under the majority opinion, it is left to the jury to say whether an ordinary 
prudent and reasonable man who had with his automobile knocked a woman ten 
or fifteen feet to a hard asphalt street, tearing and soiling her clothing, could 
reasonably believe that such an occurrence was not one which might result in a 
claim against him for damages on account of bodily injury or for other causes, 
because, forsooth, the lady in the excitement of the occasion declined to give 
her name and unquestionably on account of stunned nerves declared she was 
not injured, when as a matter of fact she was severely hurt. I am almost tempted 
to say res ipsa loquitur. It is impossible for me to understand how any reason- 
ably prudent man who had knocked a woman with his automobile so hard as to 
throw her fifteen feet to the ground, soiling and tearing her clothing, could 
reasonably believe that this was not an occurrence out of which a claim for dam- 
ages might arise. The policy does not say “would” arise but “might” arise, and 
the word “might” means something less than a sure probability. The fact that 
the lady declined to give her name when asked and stated that she was not 
injured does not militate against this conclusion; for an ordinarily prudent man 
ought to know that when a woman has been knocked fifteen feet to an asphalt 
payment, a condition of excitement and stunned nerves is as bound to follow as 
night is bound to follow day, and that one has no right to rely upon what a man 
or woman would say under such circumstances. It is true that the courts have 
held that in cases of apparently trivial accidents, there is no duty upon the in- 
sured under a clause of his insurance policy such as is here involved to give 
notice to the insurer until he acquires knowledge that the injury has taken on 
an aspect suggestive of a possible claim for damages, but in the light of the 
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reasons upon which the courts uphold the reasonableness of the clause of the 
policy here involved and enforce it and which are so well expressed in the ma- 
jority opinion, I am firmly of the view that the doctrine of trivial accident should 
be closely circumscribed and that the majority opinion in this case is an un- 
warranted extension of that doctrine. For instance, in Melcher v. Ocean Acci- 
dent & Guarantee Corp., 226 N. Y. 51, 123 N. E. 81, where a workman, hit by an 
elevator, said he was not hurt but later made a claim for damages, the doctrine of 
trivial accident was applied, and yet in the case of Haas Tobacco Co. v. American 
Fidelity Co., 226 N. Y. 343, 123 N. E. 755, 756, 13 A. L. R. 132, where surely the 
accident was no more severe than in the Melcher Case, the court declined to 
apply the doctrine. The only distinguishing feature between the two cases is 
that in the Melcher Case the injured party said he was not hurt, while in the 
Haas Case nothing was said by the injured party. But, as I have pointed out, a 
statement made under such circumstances should by a reasonable man who is 
held to know the ways of life and the experiences of mankind be considerably 
discounted, and he has no right to think that such a statement precludes the 
idea that a claim for damages might arise because of the accident. The truth of 
the matter is, the New York court, when confronted with the Haas Case, realiz- 
ed that it had gone too far in the Melcher Case, for it said: “The ruling in the 
Melcher Case is not to be extended. Under the peculiar circumstances there dis- 
closed, and in view of the full investigation made, it might fairly be said that 
a reasonable man was justified in believing the occurrence so trivial that no 
report was required.” Which no doubt was a polite way the court employed 
in referring to its former opinion which it regarded as unsound, but which it 
was for some reason or other, perhaps because of the recentness of the former 
decision, unwilling to overrule. 

The cases of Deer Trial Consolidated Mining Co. v. Maryland Insurance 
Co., 36 Wash. 46, 78 P. 135, 67 L. R. A. 275, the Haas Case, supra, and North- 
western Telephone Exchange Co. y. Maryland Casualty Co., 86 Minn. 
467, 90 N. W. 1110, refused to apply the doctrine of trivial accident under 
facts no stronger than those in the instant case. The Nebraska case of 
Chapin v. Ocean Accident & Guarantee Corp., 96 Neb. 213, 147 N. W. 465, 52 
L. R. A. (N. S.) 227, is the most extreme case from my point of view where 
the doctrine has been applied. I do not regard it as sound. The accident or 
occurrence which a reasonably prudent man in these times ought to think might 
not result in a claim for damages should be trivial indeed. As well said in Mc- 
Carthy v. Rendle, 230 Mass. 35, 119 N. E. 188, 189, L. R. A. 1918E, 111: “The 
occurrence of an accident and injury, however slight, may result in litigation, 
even in protracted litigation. It is the experience of every defender of causes 
that it is a matter of first importance to become possessed of all material facts 
and of the names and residences of all known witnesses at the earliest possible 
moment, as facts may be forgotten or distorted and witnesses may go beyond 
reach. It is an important provision in that it is ‘for the protection of the insurer 
against fraudulent claims, and also against those which, although made in good 
faith, are not valid.’ ” 

I cannot bring myself to the conclusion that a jury could reasonably say that 
a necessarily prudent man could reasonably think the accident in the instant case 
was not one which might result in a claim for damages. I do not mean to say, 
of course, that the appellee is not ordinarily a reasonably prudent man, but even 
the reasonably prudent man is sometimes caught off his guard. However, if he 
is, and, to paraphrase Justice Holmes, walks too near the line that divides prudent 
from imprudent conduct, he takes the risk, and if he oversteps the line, he must 
bear the consequences with fortitude. 

Therefore, while I agree in the reversal of this case, I think the appellant 
was entitled to a peremptory instruction. As the verdict in the first case was the 
same as would have been had if such an instruction had been given, I think 
the verdict and judgment in the first case should be reinstated. I am authorized 
to say that Chief Justice Thomas concurs in these views and this opinion. 
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ALLIN, Insurance Commissioner, v. MOTORIST’S ALLIANCE OF 
AMERICA, Incorporated. 
Court of Appeals of Kentucky. 
June 10, 1930. 
29 Southwestern Reporter (2d) 19. 

1. INSURANCE. : 

Contract to furnish attorney to represent automobile owner in court actions, 
held one of “insurance,” as regards necessity for license to do business (Ky. St. 
§ 687, as amended by chapter 14 of Act of General Assembly, 1922). 

The contract provided that the company if requested by contract holder 
would defend, without charge for attorney fees, in all legal proceedings 
against him for alleged wrongful death of another, for damages for reck- 
less driving, for both criminal and civil legal proceedings, for claim for 
collision damages, and in prosecuting claims for personal injury to him- 
self growing out of collision with other vehicles, and in representing him 
in any court proceedings growing out of lawful use of automobile, whether 
used by contract holder, a member of his family, his agent or employee. 
The statute authorizes insurance against losses arising out of ownership, 
operation, or maintenance of automobiles. 

(For other cases, see Insurance, Dec. Dig. § 2.) 
2. INSURANCE. . : 

That contract to furnish attorney to represent automobile owner in court 
actions stated that it was not insurance policy, held not to determine its character. 

(For other cases, see Insurance, Dec. Dig. § 2.) 
3. INSURANCE. ; . 

One cannot change nature of insurance business by declaring in contract 
that it is not insurance. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Clay and Willis, JJ., dissenting. _ 

Appeal from Circuit Court, Franklin County. 

Suit by the Motorist’s Alliance of America, Incorporated, against Arch H. 
Pulliam, Deputy Insurance Commissioner of Kentucky, in which Bush W. Allin, 


Insurance Commissioner of Kentucky, was substituted as defendant. Judgment 
for plaintiff, and defendant appeals. 


Reversed and remanded, with directions. 


J. W. Cammack, Atty. Gen., and J. M. Gilbert, Asst. Gen., for appellant. 


Edward C. O’Rear and Allen Prewitt, both of Frankfort, for appellee. 
LOGAN, J. 


The appellee, Motorist’s Alliance of America, Incorporated, filed its petition 
in the Franklin circuit court alleging that it was a corporation organized and 
existing by virtue of the laws of the state of Ohio with power to contract and to 
he contracted with, to sue and be sued generally to furnish accident and other 
services to automobile owners; that it had a place of business in Frankfort, Ky., 
and an authorized agent thereat upon whom process may be served and that it 
had filed in the office of the secretary of state of Kentucky a statement signed 
by its president and secretary giving the location of said place of business and 
the name of its agent; that it was thereby authorized by the secretary of state 
to transact business in the state of Kentucky; that Arch H. Pulliam was the 
duly appointed and acting deputy insurance commissioner during the existence 
of a vacancy in the office of insurance commissioner of the state of Kentucky; 
that the business it proposed to carry on consisted of soliciting owners of auto- 
mobiles to enter into contracts with it, whereby, in consideration of an annual 
sg of money to be agreed upon, it promised and agreed to perform services 
as Iollows: 


“Legal Service 
“(a) Manslaughter. 


“The attorneys for Motorists’ Alliance of America Incorporated, if 
requested by said contract holder, will defend (without charge to him for 
attorney fees) in all legal proceedings against him, arising out of alleged 
wrongful death of another, growing out of the operation of his said auto- 
mobile by himself, a member of his family, his agent or employee. 
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“(b) Reckless Driving. 


“The attorneys for Motorists’ Alliance of America Incorporated, if 
requested by said contract holder, will defend him (without charge to him 
for attorney fees) in all legal proceedings for damages against him for 
reckless driving, growing out of the alleged collision of said automobile 
with other vehicles, by or through its authorized lawful use by himself, a 
member of his family, his agent or employee. 

“(c) Damage Suits and Criminal. 

“The attorneys for Motorists’ Alliance of America Incorporated, if 
requested by said contract holder, will defend him (without charge to him 
for attorney fees) in all legal proceedings, both criminal and civil, grow- 
ing out of the lawful use of his said automobile by himself, a member of 
his family, his agent or employee. 

“(d) Collisions. 


“The attorneys for Motorists’ Alliance of America Incorporated, if 
requested by said contract holder, will represent him (without charge to 
him for attorney fees) in the prosecution of all lawful claims for damages 
he may have to his automobile, by or through its authorized use, by him- 
self, a member of his family, his agent or employee. 

“(e) Personal Injury. 


“The attorneys for Motorists’ Alliance of America Incorporated, if 
requested by said contract holder, will prosecute (without charge to him 
for attorney fees) any claim for damages for personal injuries to himself, 
growing out of collision with other vehicles. 

“(f) General Defense. 


“The attorneys for Motorists’ Alliance of America Incorporated will 
represent said contract holder (without charge to him for attorney fees) 
in any court proceedings growing out of the lawful use of the said auto- 


mobile, whether used by himself, a member of his family, his agent or em- 
ployee.” 


It was alleged that there were other provisions in the contract to the effect 
that the contract holder must immediately notify appellee by wire, or in writing, 
of any claim asserted against him; that he must furnish appellee with a written 
statement of the facts relating to such claims and forward any summons or other 
legal process to appellee as soon as served on him; that appellee would arrange 
for certain merchandise savings in purchases made at gasoline stations and stores; 
that it would pay a reward of $100 to the person causing the arrest and conviction 
of any person stealing the automobile belonging to the contract holder; that it 
would pay certain towing charges for the towing of any disabled car within a 
certain radius; that it would furnish touring information free to the contract 
holders. 

It was alleged that the contract contained a provision as follows: “This 
contract is not one of indemnity or insurance and this Alliance is not responsible for 
any court costs or damages recovered against the owner or expenses incurred in 
connection with the litigation, except the services of the Alliance’s attorney.” 

It was alleged that there was an actual controversy existing between appellee 
and appellant as to the construction to be given the businesses enumerated and 
the statutes of Kentucky relating to the licensing of insurance companies to do 
business in Kentucky; that appellant was contending that the business proposed 
to be carried on was an insurance business as defined by the laws of Kentucky 
and that appellee must comply with the statutes of Kentucky relative to the trans- 
action of insurance business by a foreign corporation and that it must be licensed 
as such by him before it could lawfully transact such business in Kentucky, while 
it was contended by appellee that the business which it desired to carry on was 
not an insurance business and did not fall within the statutes regulating the 
transaction of insurance business in the state of Kentucky; that, in consideration 
of an annual amount of money to be agreed upon between it and persons with whom 
it might contract, it proposed no more than to furnish them services through its 
attorneys as set out in the contract, and that it did not propose to indemnify the 
contractees against any court costs or damages recovered against them, or any 
other expenses; that it proposed to effect savings for its contractees on gasoline 
purchases and supplies, as set out above, by arrangements with gasoline and 





Auto] Allin v. Motorist’s Alliance of America 895 


automobile supply dealers, and also to furnish the towing and various other services 
enumerated above. 

It was alleged that appellant was threatening to institute prosecutions against 
it and its agent under the laws of Kentucky providing that it shall be a criminal 
y eye to make a contract of insurance without a compliance with the laws of 
the state. 

The petition then attempts to point out that a certain association has been 
conducting a similar business in Kentucky for some years, and closes with the 
allegation that it is proposing to solicit persons in Kentucky to purchase the con- 
tracts wherein it binds itself to perform the things above mentioned. 

A general demurrer was filed to the petition and each paragraph thereof 
which was overuled, but a motion to strike from the petition the allegations relat- 
ing to the alleged similar work carried on by another association was stricken. 
It was agreed by the parties that since the institution of the action Bush W. Allen 
had been appointed and had qualified as insurance commissioner of Kentucky, and 
his name was substituted in lieu of the name of the deputy insurance commissioner 
as defendant in the action. 

There was an answer filed, but it does no more than to allege the nature of 
the business carried on by appellee, and pleads that such business is insurance 
within the meaning of the statutes of Kentucky. 

Upon final submission the chancellor adjudged that the contract was a con- 
tract to render services and not one of insurance and for that reason the appellee 
was not required by the statutes of Kentucky to comply with the laws of this 
state governing the transaction of the business of insurance, and directed that the 
insurance commissioner be enjoined and prohibited from interfering, or attempting 
to regulate the business of plaintiff. 

[1] The sole question involved is whether the matters and things enumerated 
in the contract, which appellee proposes to do, constitute the business of insur- 
ance as defined by the laws of the state. The question is an important one. It 
is contended by the learned assistant Attorney General that a careful review of 
the holdings of the courts of the several jurisdictions of the United States is con- 
vincing that the character of business proposed is insurance within the meaning 
of the laws of the state of Kentucky. He cites and relies on the case of Physicians’ 
Defense Co. v. O’Brien, 100 Minn. 490, 111 N. W. 396. The opinion in that case 
was by the Supreme Court of Minnesota. It was there held that, “a contract by 
which a corporation, in consideration of a stipulated amount, agrees to defend 
a physician against all suits for damages for malpractice at its own expense, not 
exceeding a fixed amount, but not to pay any judgment obtained against the 
physician, is a contract of insurance, and the corporation making such contract 
is engaged in the business of insurance.” 

It was there said: “The essential purpose of such a contract is not to render 
personal services, but to indemnify against loss and damage resulting from the 
defense of actions for malpractice.” 


The contract involved in that case was of the same nature as the contract in 
controversy in the case before us. There the corporation agreed, by the terms 
of its contract with the contractee, to furnish an attorney to represent the physi- 
cian in the defense of any suit that might be instituted against him for mal- 
practice. 

In the case of Physicians’ Defense Co. v. Cooper, Insurance Commissioner 
(C. C.) 188 F. 832; Id. (C. C. A.) 199 F. 576, 580, 47 L. R. A. (N. §.) 290, 
the same contract was in controversy as in the case cited from the Supreme Court 
of Minnesota. The United States District Court, with some elaboration, reviewed 
the question and held that the contract was one of insurance. Upon an appeal to 
the Circuit Court of Appeals for the district embracing the state of North Caro- 
lina, that court affirmed the judgment of the District Court in a well-reasoned 
opinion. The court said: “Such a contract, in our opinion, cannot be classed 
as a contract for personal services. The company is not itself an attorney, and 
does not undertake the defense as such. What it does undertake is, in case of 
suit, to employ a local attorney, in whose selection the holder shall have a voice, 
who, with the company’s attorney, will defend the case, and to relieve the holder 
from the expense thereof, an expense which must follow the happening of the 
very contingency provided against.” 

There may be some distinction that might be pointed out between the physi- 
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cians’ defense contract and the contract sold by appellee, but they appear to be 
substantially the same. 

Counsel for appellee call our attention to the case of Vredenburgh v. Physicians’ 
Defense Co., 126 Ill. App. 509, where it was held that the contract which appears 
to have been the same contract mentioned in the two cases last above referred 
to was not one of insurance, and the reasoning in that opinion cannot be dismissed 
as without merit. 

Our attention is also called to the case of State ex rel. Physicians’ Defense 
Co. v. Laylin, Secretary of State, 73 Ohio St. 90, 76 N. E. 567. The Supreme 
Court of Ohio held that the contract was not one of insurance. It was pointed 
out that Ohio had no general statutory definition of insurance, but that court 
had been called upon to define the meaning of insurance in a number of opinions 
which were cited by the court. The same conclusion was reached as in the 
Illinois case, but the court seems to have held that the contract was invalid, 
as against public policy, under a provision of the Ohio statutes on the ground 
that it was a processional business, and that it might not be transacted or carried 
on by a corporation in the state of Ohio because of the statutory provision. 


We are not called upon to align this court in either side of the question 
as we might be required to do if there were no statutory provision touching the 
matter in this state. Section 687, Ky. St., as amended by chapter 14 of the Acts 
of the General Assembly, 1922, is controlling. That section deals with risks, the 
character that may be taken, deposit with the state treasurer, reports, limit of 
risk, and liability of officers for exceeding limit. It is dealing with that division 
of our insurance laws relating to insurance other than life. The section is also 
divided into two general divisions. One dealing with fire, lightning, storm, and 
transportation insurance, while the other division deals with other kinds of insur- 
ance not embraced in that division regulating life insurance nor the kinds of 
insurance first mentioned. Eliminating all the provisions of that section not 
applicable to the particular matter under consideration, it reads as follows: 

“It shall be lawful for any company organized under this law: * * * 

“To make any of the following kinds of insurance: * * * . 

“(9) upon automobiles and all other cars and vehicles, including public lia- 
bility, property damage, collision, fire and burglary and theft insurance, and to 
insure the owners of such automobiles and all other cars and vehicles against such 
losses as arise out of the ownership, operation or maintenance of the same.” 


It is not good logic to argue that the furnishing of an attorney to represent 
the owner of an automobile in his defense in court actions is not a_loss indemnified 
against. Insurance companies are authorized to indemnify against such _ losses 
as arise out of the ownership, operation, or maintenance of an automobile. If, 
in the operation of his automobile, he has a loss resulting in a claim against him, 
the collection of which is prosecuted in a court, he must have an attorney and 
pay for his services, and it would be futile to argue that the contract in question 
does not indemnify him against a loss. If it provided for the payment of an 
attorney fee not to exceed a certain sum when the owner of the automobile should 
be hailed into court by reason of something growing out of his ownership or 
operation of his automobile, we believe that no one would argue that it was 
not insurance. The difference is one of form and not of substance. The contract 
provides against any loss growing out of the payment of attorney fees by the 
simple expedient of agreeing to furnish and pay the attorney. The above quota- 
tion from the statute was inserted by chapter 14 of the Acts of 1922. Its purpose 
was to authorize the owner of an automobile to insure against such losses as arise 
out of the ownership, operation, or maintenance of the same. The contract holder 
is required to do nothing other than to notify appellee that he needs an attorney, 
and, upon such notification, he is relieved of all expenses incident to the em- 
ployment of an attorney to represent him in his defense. It is true that the 
contract does not provide for the payment of any sum directly to the contractee, 
but it does provide for the relieving of the contractee of the expenses of the 
employment of an attorney. The attorney is but the agent representing the con- 
tractee in the case in court, and payment to him directly cannot well be distinguished 
from the act of paying the contractee directly and his paying the attorney who 
may represent him. 


It is unnecessary for us to determine whether the other things that appellee 
agrees to perform fall within the laws governing insurance in this state. If so, 
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the whole of them come under the clause of section 687 quoted above, and they 
are all one kind of insurance. It is, therefore, unnecessary for us to comment 
on the case of Com. v. Provident Bicycle Association, 178 Pa. 636, 36 A. 197, 
36 L. R. A. 589. That case, however, relates to a co-operative arrangement among 
bicycle owners which is quite a different thing from the contract which we have 
under consideration. 

It is suggested by counsel for appellee that other associations, or clubs, have 
been rendering the same character of service as is proposed by the terms of the 
contract submitted by appellee, and that contemporaneous construction favors 
the contention of appellee. There is nothing to indicate that there has been any 
construction placed upon the statute under consideration since its passage in 
1922. There is made a part of the record a number of exhibits relating to the 
service rendered by automobile clubs, but we do not understand exactly the 
purpose of making them a part of the record. It is shown by some of these 
exhibits that certain clubs provide an emergency service; a legal department 
which is responsible for the care of all legislative and legal matters pertaining 
to the club especially in the elimination of speed traps and roadside courts, where 
club members are being prosecuted; the breaking up of “fake” insurance and 
emergency service companies and the prosecution of organized automobile thieves; 
brake testing; clubhouse; touring information; and probably other specific service 
which is in the nature of a cooperative service among the members of the clubs. 
We are not called upon to determine whether the services so rendered by any 
clubs, or associations, fall under the insurance laws, but counsel for appellee 
are mistaken in their contention that the services enumerated are the same as 
the services proposed by appellee. In one of the exhibits filed the automobile club, 
in its contract relating to towing, has this provision: “The company will furnish 
towing to contract holder within the limits of ———, or any other city where 
the company maintains a service office. It will also arrange for towing from 
points outside of such city limits at Twenty-five per cent (25%) less than the 
established rate for such towing.” 

That appears to be a contract for service to be actually rendered by the com- 
pany itself for a contract holder, and there is no agreement that towing will be 
provided at all except within the limits of the city where the company maintains 
a service office. But there is a provision that outside of such a city the com- 
pany will arrange for towing at a cost one-fourth less than the established rate 
for such towing. 

In the contract submitted by appellee, we find this provision: “If the con- 
tract holder’s car becomes totally disabled while on a pleasure or business trip, 
Motorists’ Alliance of America Incorporated will pay towing charges, up to $1.00 
per mile, on said disabled car, to his home or to a garage within a radius of ten 
miles from the place of disablement.” 


Here there is no undertaking by the company to do the towing itself, nor is 
there any undertaking that it will arrange to have the towing done at a less rate 
than the usual price of towing. It is a straight out agreement to pay some one 
else for the towing, and thereby relieve the owner of the automobile from the 
payment. We call attention to this only for the purpose of showing that appellee 
is not proposing to render the services ordinarily rendered by the standard auto- 
mobile clubs, but we are not now deciding whether that provision of the contract 
relating to towing is insurance. 


[2, 3] It is suggested in brief for appellee that the contract shows, on its 
face, and so states, that it is not an insurance policy. But that is wholly beside 
the question. No one can change the nature of insurance business by declaring 
in the contract that it is not insurance. As was said in the case of State v. 
Beardsley, 88 Minn. 20, 92 N. W. 472, 474: “The real character of this promise, or 
of the act to be performed, cannot be concealed or changed by the use or absence 
of words in the contract itself; and it is wholly immaterial that on its face this 
contract does not expressly purport to be one of insurance, and that this word 
nowhere appears in it. Its nature is to be determined by an examination of its 
contents, and not by the terms used.” 


It is argued by the assistant Attorney General, in his supplemental brief, that 
the contract should be declared void because, under the provisions of section 98— 
6, Ky. St., no person is allowed to practice law in this state without being licensed 
and sworn as therein provided, and that this contract provides for the practice 
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of law in this state by the corporation without compliance with that law. But 
we find it unnecessary to determine that question. 

No question is determined other than that the provision of the contract to pro- 
vide for services of an attorney, free of charge upon the happening of certain 
contingencies, is insurance within the meaning of section 687, Ky. St. 

Judgment reversed and cause remanded, for proceedings consistent with this 
opinion. Whole court sitting. 

Clay and Willis, JJ., dissenting. 


VASARIS v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
Supreme Judicial Court of Massachusetts. 
Suffolk. 
June 30, 1930. 
172 Northeastern Reporter 99. 
1. INSURANCE. 

Statute forbidding insurer to rely on failure to make statement of loss held 
inapplicable, where policy was not statutory standard form policy (G. L. c. 175, 
§§ 99, 102). 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. 

Automobile insurer’s refusal to pay on grounds other than failure to meet 
certain required conditions excuses failure or delay in compliance with those 
conditions. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

3. INSURANCE. 

Refusal to pay to constitute waiver of conditions in insurance policy must be 
made by one authorized to bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

4. INSURANCE. 

Evidence held insufficient to establish that agent claimed to have refused pay- 
ment and to have waived proof of loss in automobile fire poilcy had authority to 
bind insurer. 

The policy expressly provided that no officer, agent, or other represen- 
tative of insurer should have power to waive any of the terms of policy 
unless such waiver be written upon or attached to policy, and only evidence 
of agent’s authority to make waiver or refuse payment was that he had 
adjusted and settled loss of another insured. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Exceptions from Superior Court, Suffolk County; Marcus Morton, Judge. 

Action by Tadeus Vasaris against the National Liberty Insurance Company 
of America. Verdict for plaintiff. On defendant’s exceptions. 

Exceptions sustained. fat 

C. J. Kalinauskas, of Dorchester, and L. A. Rogers, of Boston, for plaintiff. 

C. C. Cabot, of Chestnut Hills, for defendant. 

Warr, J. 


The plaintiff, on May 14, 1927, purchased an automobile on a contract of 
conditional sale from the L. A. W. Acceptance Corporation of Brockton. On 
the day of the purchase he paid $700 in cash and gave twelve notes for $166.33 each 
for the balance of the purchase price. He subsequently paid five of these notes. 
The L. A. W. Acceptance Corporation held a policy of insurance issued by the 
defendant which insured its interest in all automobiles sold by it on conditional 
sale, against loss by fire, to become a risk under the policy as soon as 
the lease agreement was accepted by the corporation. The intent of the policy 
was “to cover the interest of Lessor and Lessee, Vendor and Vendee, Loss, if 
any, to be payable to the L. A. W. Acceptance Corporation of Brockton, Massa- 
chusetts.” In case of loss it provided that “the assured shall give forthwith 
notice thereof in writing” to the insurer, and within sixty days render a signed 
and sworn statement to the insurer stating designated matters. It also provided 
that “this Company shall not be held to have waived any provision or condition ot 
this policy or any forfeiture thereof by any requirement act, or proceeding on_ its 
part relating to the appraisal, or to any examination herein provided for.” Fur- 
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thermore, it set out: “This policy is made and accepted subject to the provisions, 
exclusions, conditions and warranties set forth herein or endorsed hereon, and 
upon acceptance of this policy the assured agrees that its terms embody all agree- 
ments then existing between himself and the Company or any of its agents re- 
lating to the insurance described herein, and no officer, agent or other representa- 
tive of this Company shall have power to waive any of the terms of this policy 
unless such waiver be written upon or attached hereto; nor shall any privilege 
or permission affecting the insurance under this policy exist or be claimed by the 
assured unless so written or attached.” 

The corporation was authorized to issue to a conditional vendee a certificate 
showing that his interest in the automobile was insured under the “master policy,” 
held by it. Such a certificate was sent to the plaintiff. It stated that the open 
policy was made for the benefit of the several parties in interest in the auto- 
mobile and the notes made in connection with the purchase, with loss payable first 
to the holders and indorsers of any unpaid notes to the extent of their interests 
and the remainder if any, “payable to you as the purchaser and maker of the 
notes as set forth in the policy.” It set out that “all terms and conditions of this 
insurance are stated fully in the policy which is in our possession.” An abstract of 
some of the principal provisions was printed on it. At the bottom of the cer- 
tificate was printed: “In the event of loss notify Hendrick Insurance Agency, 106 
Main Street, Brocton, Mass.” Among the provisions printed on the back was: 
“Tt is a condition that the insurance shall be null and void * * * (e) Unless written 
notice of loss is given immediately after date of loss and unless sworn proof of 
loss is filed within sixty days from the date loss occurred.” 

On September 24, 1927, the automobile was almost entirely destroyed by fire. 
The L. A. W. Acceptance Corporation filed proper notice and sworn statement 
and gave due proof of loss, and, on March 29, 1928, was paid $800, for which it 
gave a release to the defendant. There was testimony that an attorney for the 
plaintiff (who was himself also owner of a car damaged by the fire) on the morn- 
ing after the fire spoke by telephone with Mr. Hendrick of the insurance agency. 
Subject to exception, he was allowed to testify that Mr. Hendrick told him not to 
worry about the notices on the attorney’s and the plaintiff’s cars, that he would 
take care of the notices and would inform him later. In the middle of the follow- 
ing week, he again spoke with Mr. Hendrick and, as a result saw a Mr. Good who 
adjusted the loss for the insurer on the attorney’s car, and who told him that 
question had arisen in regard to the cause of the fire, that an inquest was to be 
had, and that after it had been held, the defendant would “talk business on the 
question of settlement” on both the witness’ car and the plaintiff’s car. Within 
two or three weeks after the fire, and about two weeks after the inquest, Good 
stated to the witness, in the presence of Hendrick, in regard to the plaintiff’s car, 
that “under the circumstances he wouldn’t pay anything, or words to that effect.” 

No written notice was given and no sworn statement was furnished the in- 
surer by the plaintiff; and no payment has been made for the loss except to the 
L. A. W. Acceptance Corporation. The trial judge refused to direct a verdict 
for the defendant and to give four requests for rulings asked by the defendant. 
Exceptions were claimed to these refusals. No exceptions to the charge were ta- 
ken. The judge, in substance, instructed the jury that if authorized agents of the 
defendant immediately after the fire were notified though not in writing of the 
existence of the fire, of the facts in regard to the fire, and that there was a loss, 
and, within a short time, the plaintiff was told by one of these agents in the pres- 
ence of the other that under no circumstances would the loss be paid, it was, as 
matter of law, a waiver of any written notice; but that the jurors must be 
satisfied that Good was authorized to determine whether or not an adjustment 
would be made. If they were satisfied that there was a waiver, the plaintiff could 
recover. The jury found for the plaintiff. 


The defendant presses only the exception to the refusal to direct a verdict, 
contending that there was no sufficient evidence of the authority of any agent to 
waive the written notice and the sworn statement required by the policy and made 
conditions of payment, and that, in the absence of a valid waiver, it was en- 
titled to a directed verdict. 


_ [1-4] The policy was not a “fire insurance policy in the standard form pre- 
scribed by section ninety-nine” of G. L. c. 175; and, therefore, the provisions of G. 
L. ec. 175, § 102, which forbid the insurer to rely in defence upon failure to make 
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the sworn statement of loss mentioned in a standard policy, do not apply here. 
Paulauskas v. Fireman’s Fund Ins. Co., 254 Mass. 1, 149 N. E. 668. Unless pre- 
cluded by conduct which excused compliance with the conditions of notice and 
statement, the defence of noncompliance is open. The law is settled that a 
definite refusal to pay stated to be upon grounds other than the failure to meet 
certain required conditions, excuses failure or delay in complying with those con- 
ditions. Martin v. Fishing Ins. Co., 20 Pick. 389, 32 Am. Dec. 220; Priest v. 
Citizens’ Mutual Fire Ins. Co., 3 Allen, 602; Searle v. Dwelling-House Ins. Co., 
152 Mass. 263, 265, 25 N. E. 290; Royal Ins. Co. v. Martin, 192 U. S. 149, 24 S. Ct. 
247, 48 L. Ed. 385. But the refusal must be made by some one who has authority 
to bind the insurer. Larner v. Massachusetts Bonding & Ins. Co., 238 Mass. 80, 
130 N. E. 92. Especially is this true where, as here, by its express terms the policy 
declares that “no officer, agent or other representative of this Company shall have 
power to waive any of the terms of this policy unless such waiver be written upon 
or attached hereto.” Paulauskas v. Fireman’s Fund Ins. Co., supra, 254 Mass. 3, 
149 N. E. 668. Epstein v. Northwestern National Ins. Co. (Mass.) 166 N. E. 749. 
Here there is no evidence of authority to waive either in Good or Hendrick other 
than evidence that Good acted as adjuster and settled with the attorney for the 
loss upon his car. If we assume that their conduct might have excused the failure 
to give the written notice required by the policy, we think evidence that Good had 
authority to adjust one loss falls far short of justifying a finding that, in another 
case, he was authorized to refuse payment, or to waive conditions of the policy. 
The case is governed in principle by Paulauskas y. Fireman’s Fire Ins. Co., supra 
and Rockwell v. Hamburg-Bremen Fire Ins. Co., 212 Mass. 318, 98 N. E. 1086, 
rather than by anything said in Shapiro v. Security Ins. Co., 256 Mass. 358, 152 N. 
E. 370, and Wholley v. Western Assurance Co., 174 Mass. 263, 54 N. E. 548, 75 Am. 
St. Rep. 314, which are distinguishable on their facts. We need not consider the 
other exceptions. It follows that there was error in refusing to direct a verdict 
for the defendant, and entry must be made. 
Exceptions sustained. 


BYRD v. BANKERS’ & SHIPPERS’ INS. CO. No. 4723. 


Springfield Court of Appeals. Missouri. May 20 1930. 
Rehearing Denied June 11, 1930. 
28 Southwestern Reporter (2d) 423. 
3. INSURANCE. 

Insured under automobile theft policy, where insurer delivered recovered 
automobile to mortgagee, held entitled to recover reasonable cash value of car 
when stolen, not exceeding insurance, less reasonable value when taken from 
insurer. 

Owner at time automobile was stolen had paid only one installment 
and was in default, giving mortgagee right to demand possession. In- 
surer recovered car and delivered possession to mortgagee, who sold 
same at foreclosure sale. Owner brought action against insurance com- 
pany to recover amount of insurance, contending that automobile was 
wrongfully delivered to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

5. INSURANCE. : 

Insurer under automobile theft policy held not liable for costs of mortgagee s 
sale after insurer delivered recovered automobile to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 506.) 

Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by W. H. Byrd against the Bankers’ & Shippers’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed on condition of remittitur. 


Hensen & Woody, of popular Bluff, for appellant. 

McKay & McKay, of Kennett, for respondent. 

BalLey, J. s 

This is an action on a theft insurance policy covering an automobile. The 
petition charges that on October 22, 1926, the defendant insurance company 
issued its open policy of insurance made payable to “The National Bond & In- 
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vestment Company for the benefit of the several parties in interest,” covering 
a certain Ford roadster which provided, among other things, that the insurance 
company would pay 90 per cent. of the factory list price of such motor vehicle, 
not including accessories and extra equipment in the event of loss from theft; 
that the list price of said car was $360, and 90 per cent. thereof was $324. It is 
further alleged that the car was stolen on the 11th day of November, 1926; that 
the car was located later on the 20th day of December, 1926; that plaintiff de- 
manded its return of the defendant, but it was not returned; that plaintiff de- 
manded payment for said car, which was not made; that defendant wrongfully 
delivered the car to the National Bond & Investment Company; that said car was 
reasonably worth $324, for which judgment was prayed. Defendant filed an an- 
swer setting up as a defense that the policy was issued to the National Bond & 
Investment Company, which held plaintiff’s note and mortgage on the car, for 
the primary purpose of protecting the interest of said investment company in 
the car, and that plaintiff had no interest therein until after the debt due said 
investment company had been fully paid; that plaintiff was in default in installment 
payments due on the car; that after said automobile was recovered, and “before 
same could be returned to plaintiff by defendant, said National Bond & Invest- 
ment Company took said automobile from the possession of the defendant under 
and by virtue of the chattel mortgage given by plaintiff on said automobile to 
secure the payment of the installment note, etc.” Upon the issues thus raised, 
trial was had to a jury, which resulted in a verdict for plaintiff in the sum of 
$324, the full amount claimed. Defendant has appealed 


{1,2] The first question raised in defendant’s assignment of errors is that 
there was a fatal defect of parties plaintiff. We think this point was waived by 
defendant. The defect, if any, clearly appears on the face of the pétition, and, 
under our Code, should have been taken advantage of by demurrer. Section 1226, 
R. S. Mo. 1919. Such defect is waived when defendant fails to demur but joins 
issue by answer. Flint v. Sebastian, 317 Mo. 1344, 300 S. W. 798; Rideout v. 
Burkhardt, 255 Mo. 116, 164 S. W. 506; Kerr v. Bell, 44 Mo. 120. But in any event, 
plaintiff could maintain this action in his own name. Until the mortgage was paid 
he occupied the position of trustee of an express trust for the benefit of the in- 
demnity company, and recovery by him would constitute a bar to any further 
suit on the policy. Anthony v. Insurance Co., 48 Mo. App. 65; Still v. Ins. Co., 
185 Mo. App. 550, loc. cit. 558, 172 S. W. 625. 


It is unnecessary to set forth more than a mere summary of the facts, as to 
which plaintiff and defendant are practically in agreement. Plaintiff has paid 
but one installment on the car and was in default. There can be no doubt 
the National Bond & Investment Company had the right to demand the pos- 
session of the car under their mortgage, and defendant, in so far as this record 
shows, was guilty of no wrong in delivering possession to such investment com- 
pany. The evidence indicates the car was thereafter sold, under foreclosure 
sale, and brought the sum of $241, and that the net proceeds was $196.31. There 
was also evidence that the car was worth the full list price at the time it was 
stolen and, we think, defendant’s original liability after the theft was there- 
fore the full amount of the policy, to wit, $324. 

[3] By plaintiff’s instructions the jury was authorized to render a verdict 
for this full amount, with no reduction on account of the money received fron. 
the sale of the car and applied to plaintiff's debt. Under no theory was plain- 
tiff entitled to recover the full amount of the policy and leave out of con- 
sideration the reasonable value of the car at the time it was taken from de- 
fendant. Without further discussing the instructions, it is our opinion that 
the measure of damages should be based upon the reasonable cash value of 
the car at the time it was stolen, not exceeding the amount of the insurance, 
less the reasonable value of the car at the time it was taken from defendant. 
Finn y. Indemnity Co. (Mo. App.) 297 S. W. 175. 

_ .[4, 5] The reasonable value of the car, including accessories to the amount 
of $56, was, according to plaintiff, $475 at the time it was stolen. Plaintiff was 
not entitled to recover for accessories not covered by the policy. The reason- 
able value at the time the car was stolen would therefore be $475 less the 
sum of $56, or $419, which was almost the exact value set forth in the insurance 
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policy. While the evidence is not clear as to the reasonable value of the car 
at the time it was recovered, the amount received at the mortgage sale was 
some evidence of its reasonable value at the time it was taken from defendant's 
possession. State v. Jacob, 2 Mo. App. 183, loc. cit. 186; Rickey v. Tenbroeck, 
63 Mo. 563; Strothers v. McFarland (Mo. App.) 194 S. W. 881; Rosenblatt 
v. Winstanley (Mo. App.) 186 S. W. 542; Non-Royalty Shoe Co., v. Phoenix 
Assurance Co., 277 Mo. 399, 210 S. W. 37; Stevens v. Springer, 23 Mo. App. 
loc. cit. 385. This amount was $241. The costs of the sale are not to be con- 
sidered, since defendant was not responsible for such sale. Deducting from 
thé reasonable value of the car at the time it was stolen, the amount received 
from the sale of the car, to wit, $241, we have a difference in plaintiff’s favor 
of $178, which is the limit of the amount to which he was entitled. The dif- 
ference between that sum and the amount of the verdict is $146. It is there- 
fore our opinion that if plaintiff will remit the sum of $146 within ten days 
from the rendition of this opinion, the judgment shall be affirmed; otherwise, 
it should be reversed and remanded for new trial. It is so ordered. 

Cox, P. J., and Smith, J., concur. 

On Motion for Rehearing. 
Bailey, J. 


In defendant’s motion for rehearing, the point is made that this court, in 
placing the value of the car at the time it was stolen at $419, was in error, 
because the plaintiff pleaded in his petition that the car was worth only $324. 
{t is urged that plaintiff cannot be permitted to place a greater value on his 
car in testifying in the case that he pleaded its value to be. The point is 
well taken. Plaintiff is bound by the value of the car pleaded in his petition, 
which was $324. Since the car sold for $241, the difference in plaintiff's favor 
was $83. Plaintiff having recovered a judgment in the sum of $324, this court 
should require a remittitur of $241, representing the difference between what 
plaintiff actually received and what he should have received. 

The point is also made that defendant was entitled to credit for the sum of 
$73.61, paid the National Bond & Investment Company for expense in re- 
covering the car. We do not consider this to be a proper deduction in de- 
fendant’s favor, because this amount was expended in recovering the car and 
not in payment of any amount of insurance due. It is our order that if plain- 
tiff will remit the sum of $241, within ten days from the filing of this opinion, 
the judgment will be affirmed; otherwise, it will be reversed and remanded. 

The motion for rehearing is overruled. 

Cox, P. J., and Smith, J., concur. 


HARTFORD FIRE INS. CO. v. SMITH. (No. 16606.) 
Supreme Court of Oklahoma. Nov. 26, 1929. 
Rehearing Denied Jan. 14, 1930. 
284 Pacific Reporter 624. 
(Syllabus by the Court.) 

1. INSURANCE—PETITION CONTAINING ALLEGATIONS FROM WHICH 
INSURED’S OWNERSHIP OF PROPERTY INSURED MAY BE IM- 
PLIED IS SUFFICIENT AS AGAINST GENERAL DEMURRER. 
Where a petition in an action on an insurance policy does not expressly 

allege ownership of the subject-matter of insurance at the time of loss, but 

contains allegations from which ownership by the insured may be implied, it 

is sufficient to withstand attack by a general demurrer based on the ground 

of insufficiency to state a cause of action for want of such express allegation. 
(For other cases, see Insurance, Dec. Dig. § 633.) 


3. INSURANCE—ONE SOLICITING INSURANCE AND PROCURING AP- 
PLICATION THEREFOR IS AGENT OF COMPANY, NOT OF INSURED 
(Comp. St. 1921, § 6723). 

Any person who solicits insurance and procures application therefor, in all 
matters relating to said applicant and the policy issued, is the agent of the 
company issuing the policy, and not the agent of the insured. 


(For other cases, see Insurance, Dec. Dig. § 73.) 
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4. INSURANCE—ERRONEOUS VALUATION OR MISDESCRIPTION OF 
PROPERTY INSURED, IN POLICY PREPARED BY INSURER’S 
AGENT AFTER INSPECTION, IS NOT AVAILABLE TO INSURER AS 
DEFENSE. 

In an action on a policy of insurance where there is a variance in the valua- 
tion or a misdescription of the property insured from the value or description 
stated in the policy, and it appears that the insurer or his agent made an 
inspection and examination of the property and thereupon prepared the policy 
from the facts thus ascertained, such variance is not available as a defense. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


5. APPEAL AND ERROR—ADMITTING COMPETENT EVIDENCE IN 
CAUSE TRIED TO COURT IS NOT PREJUDICAL, WHERE COURT 
DISREGARDED SUCH EVIDENCE. 

In a cause tried to the court, admission of incompetent evidence will be 
held not prejudicial, where the record shows that the court disregarded such 
incompetent evidence in the determination of the cause. 


(For other cases, see Appeal and Error, Dec. Dig. § 1054[3].) 


6. INSURANCE—INSURER’S WAIVER OF FILING PROOF OF LOSS IS 
FACT QUESTION WHICH MAY BE ESTABLISHED BY EVIDENCE. 
Waiver of the filing of proof of loss by the insurer is a question of fact, 

which may be established by evidence of such facts and circumstances as would 

reasonably result in that conclusion. 
(For other cases, see Insurance, Dec. Dig. § 646[9].) 

7. INSURANCE—EVIDENCE OF INSURER’S DECLARATION OF NON- 
LIABILITY AFTER TIME TO FILE PROOF OF LOSS, BUT WITHIN 
TIME TO SUE ON POLICY, IS ADMISSIBLE TO SHOW WAIVER OF 
PROOF OF LOSS. 

In an action on a policy of insurance, where denial of liability is relied on as 

a waiver of the filing of proof of loss and the plea of waiver is not limited to 

the time stated in the policy in which to file such proof, evidence of a declara- 

tion of nonliability by the insurer or his agent of authority, made after such 
stated period but within the time to maintain a suit on the policy, and such 
declaration is brought to the notice or knowledge of the insured, is competent 
and admissible. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


8. INSURANCE—SLIGHT EVIDENCE IS SUFFICIENT TO SHOW WAIV- 
ER OF POLICY PROVISION REGARDING TIME OF MAKING PROOF 
OF LOSS; ACTS CONSTITUTING WAIVER OF POLICY PROVISION 
REGARDING PROOF OF LOSS ARE SUCH AS ARE REASONABLY 
CALCULATED TO MAKE INSURED BELIEVE COMPLIANCE THERE- 
WITH WOULD BE INEFFECTIVE; EVIDENCE HELD SUFFICIENT 
TO WARRANT FINDING THAT INSURER WAIVED AUTOMOBILE 
aus. PROVISION REGARDING TIME OF MAKING PROOF 

LOSS. 

While slight evidence is sufficient to show waiver of policy provision re- 
garding time of making proof of loss, the acts constituting such waiver should 
be such as are reasonably calculated to make insured believe that compliance 
therewith was not desired, and that it would be of no effect, if requirements 
were observed by him. Under this rule, the evidence in this case is held suffi- 
cient. 

(For other cases, see Insurance, Dec. Dig. §§ 558[1], 665[8].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Tulsa County; A. C. Brewster, Judge. 

Action by Fred Smith against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

_ F. A. Rittenhouse, John F. Webster, and Frank E. Lee, all of Oklahoma 

City, for plaintiff in error. 


_ Wm. S. Rogers, of Fort Worth, Tex., and P. D. Busby, of Tulsa, for de- 
fendant in error. 
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TEEHEE, C. In the trial court the parties in this cause occupied reverse posi- 
tions, and accordingly they will be so referred to here. 

Plaintiff’s action is predicated on a contract of insurance. In his petition, 
omitting formal parts, plaintiff alleged: 

“That on the 3d day of May, 1923, the defendant, for a valuable considera- 
tion paid to it by the plaintiff, to wit: $55.50, executed and delivered to plain- 
tiff its certain policy of insurance in the sum of $1,000.00, insuring against loss 
by theft and other perils, for a period of twelve months from date, a certain 
automobile owned by the plaintiff, to-wit: One 1917, Model 57, Cadillac Road- 
ster; factory of serial number E-57-L-56, Motor number L-5766. 

“That a copy of said policy of insurance so executed and delivered is at- 
tached hereto marked ‘Exhibit A,’ and made a part of this petition. 

“That thereafter on the day of May, 1923, while said policy of in- 
surance was in full force and effect said automobile was stolen from the plain- 
tiff, has never been recovered, and thereby became a total loss; that its rea- 
sonable cash market value at the time it was stolen was fifteen hundred ($1500.00) 
dollars. 

“That plaintiff has complied with all of the terms and conditions of said 
policy of insurance on his part except that provision relative to filing a verified 
proof of loss in writing, which provision is alleged to have been waived by the 
defendant; that upon discovering his loss he immediately notified the defendant 
thereof and demanded payment; that the amount due plaintiff under said policy 
is past due and unpaid; that the defendant failed and refused to pay plaintiff 
for his loss before the expiration of sixty (60) days thereafter upon other and 
different grounds than the failure of plaintiff to file a verified proof of loss 
in writing and thereby waived the filing thereof; that the exact grounds for 
such refusal are unknown to the plaintiff, but he is informed and believes, and 
so alleges that such refusal was on the ground that the plaintiff was guilty of 
collusion with the party or parties responsible for the disappearance of said 
automobile, and that the same was not in fact stolen but was stored some- 
where in Tulsa County, Oklahoma. Plaintiff alleges that his loss was bona 
fide and without fault on his part.” 

Judgment was prayed in the amount of the policy. 

To the petition defendant demurred, to wit: 


“That said petition does not state facts sufficient to constitute a cause of 
action in favor of the plaintiff and against this defendant. 


“That said petition shows on its face that no proof of loss was ever filed 
and does not allege facts sufficient to constitute a waiver of the filing of proof 
of loss.” 


Upon adverse ruling on the demurrer, defendant answered in substance by 
denial, and, further, failure of plaintiff to file proof of loss according to th« 
terms of the contract of insurance which defendant did not waive; that if liable. 
its liability could not exceed three-fourths of the value of the property at the 
time of loss; that the loss was occasioned by means not insured against, by rea- 
son whereof its liability under the terms of the contract of insurance was 
released; and that plaintiff practiced fraud upon it in that he misrepresented 
the value of the property insured through concealment of the true value 
from defendant’s agent from whom plaintiff secured the insurance through a 
broker acting at the instance of plaintiff on such misrepresentations, by reason 
whereof the conditions of the contract of insurance was by plaintiff breached, 
and thereby recovery thereon was precluded. Plaintiff by reply denied all new 
matter contained in the answer. 


Trial to the court without a jury was had. At the commencement thereof 
defendant interposed objection to the introduction of evidence for that the peti- 
tion did not state a cause of action, and moved for judgment on the pleadings 
on like grounds, which were by the court overruled and denied. At the con- 
clusion of plaintiff’s evidence defendant demurred thereto on like grounds, which 
was also overruled. At the conclusion of the hearing the court found the issues 
for plaintiff and rendered judgment of recovery against defendant in an amount 
less than the face of the policy and fixed by the court as being three-fourths 
of the property value at the time of loss, and the costs in the case. 





Auto] Hartford Fire Ins. Co. v. Smith 905 


[1] For a reversal of the judgment, defendant first complains that the court 
erred in holding that plaintiff’s petition stated a cause of action. Hereunder 
defendant contends that the petition was fatally defective, in that there was a 
want of a requisite allegation of insurable interest of plaintiff in the property 
at the time of the alleged loss, citing Harness v. National Fire Insurance Co. 
62 Mo. App. 245; Phenix Ins. Co. v. Moffitt (Ind. App.) 51 N. E. 948; Draper 
y. Delaware State Grange Mutual Fire Ins. Co., 5 Boyce (28 Del.) 143, 91 A. 
206; Northwestern National Insurance Co. v. Southern States P. & F. Co., 20 
Ga. App. 506, 93 S. E. 157; Aétna Insurance Co. v. Kittles, 81 Ind. 96; and other 
cases—all of which are to the effect that in an action on a policy of insurance, 
the petition must show that the plaintiff had an insurable interest at the time 
of the loss, otherwise the same is fatal on demurrer, and thus state a well- 
established rule. If the petition therefore failed to allege a fact. essential to a 
recovery, defendant’s contention must be sustained. Reddick v. Webb, 6 Okl. 
392, 50 P. 363; Security Ins. Co. v. McAlister, 90 Okl. 274, 217 P. 430. 

In the particular under consideration, the petition alleged that on May 
3, 1923, defendant insured “against loss by theft * * * for a period of twelve 
months from date, a certain automobile owned by plaintiff (description); that 
a copy of said policy of insurance so executed and delivered is attached hereto 
marked ‘Exhibit A’ and made a part of this petition. That thereafter on the 
day of May, 1923, while said policy of insurance was in full force and 
effect said automobile was stolen from the plaintiff, has never been recovered, 
and thereby became a total loss; that its reasonable cash market value at the 
time it was stolen was fifteen hundred ($1500) dollars.” 

By the terms of the policy it was provided that the same would be voided 
‘if the interest of the assured in the subject of insurance be other than un- 
conditional and sole ownership; or in case of transfer or termination of the 
interest of the assured other than by death of the assured; or in case of any 
change in the nature of the insurable interest of the assured in the property 
described herein either by sale or otherwise; or, if this policy or any part 
thereof shall be assigned before loss.” 

Plaintiff's demurrer was general, and thus admitted as true that plaintiff 
owned the automobile, and that it was stolen from plaintiff while the policy 
was in force. It may be that allegation of ownership of the property at the 
time of loss was not as specific as another would have pleaded ownership in 
such case; even so, we think the language of the pleader is sufficiently clear 
to show ownership within the rule as expressed in Northwestern National In- 
surance Co. v. Woodward, 18 Tex. Civ. App. 496, 45 S. W. 185, to wit: 


“A complaint in an action on an insurance policy which fails to allege that 
plaintiff was the owner of the premises at the time they were destroyed is 
good on general demurrer, where such ownership can be inferred from other 
facts alleged. * * * 


“That insured had an insurable interest in the premises at the time they 
were destroyed can be inferred from an allegation in the petition stating that 


the loss happened under circumstances rendering defendant liable on the 
policy.” 





_ The ruling of that case was followed and approved in the later cases of 
Liverpool & London & Globe Ins. Co. v. McCollum (Tex. Civ. App.) 149 S. W. 
775, and Millers’ Indemnity Underwriters v. Boudreaux (Tex. Civ. App.) 245 S. W. 
1025. See also Farley v. Western Assurance Co., 62 Or. 41, 124 P. 199. 


The principle of the rule above quoted obtains recognition in this state. 
Wyatt v. Marinoff, 131 Okl. 134, 268 P. 224. In that case it was contended 
that the petition was fatal for failure to allege nonpayment of damages under 
an injunction bond. The court held: “Where a petition in an action on an 
injunction bond does not expressly allege nonpayment of the damages accruing 
thereunder, but contains allegations from which nonpayment may be implied, 
it is sufficient to withstand attack by a general demurrer based on the ground 
of insufficiency to state a cause of action for want of such express allegation.” 

As pointed out, there was a distinct allegation that plaintiff was the owner 
of the automobile insured, and that the property was stolen from him while 
the policy of insurance was in force. By its terms the policy could not have 
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been in force unless plaintiff was the owner of the property at the time of 
theft. We are of the opinion that the petition sufficiently alleged an insurable 
interest at the time of loss to withstand defendant’s demurrer thereo. 

All of the other assignments of error, namely, admission of incompetent 
evidence, overruling of defendant’s demurrer to plaintiff’s evidence, rendition 
of judgment for plaintiff, and denial of defendant’s motion for a new trial, may 
properly be resolved into the general proportion of the insufficiency of the evi- 
dence to sustain the judgment. These, therefore, will be considered together, 
for the evidence complained of practically constitutes the gist of the material 
proof in the case on which the judgment rests. 

[2] Thus proceeding, defendant first complains of the incompetency of plain- 
tiff’s own testimony as to the value of the property involved at the time of 
loss, on the theory that plaintiff was not first qualified as an expert upon auto- 
mobile values. Defendant’s contention is argumentative only and without sup- 
porting authorities. The gist of plaintiff’s own testimony in this relation was 
that he had owned several automobiles; that the automobile insured cost a 
certain sum; that he knew the valuation placed on a like model by an auto- 
mobile concern; and that he was measurably familiar with and understood 
the importance of the mechanism of an automobile, and the cost of certain 
equipment, and had paid out certain sums for repairs. In McGowan v. Burg 
Bros., 59 Cal. App. 219, 210 P. 545, it is said: “An owner of property is not 
required to prove his qualifications, in order to testify as to the value of prop- 
erty, in the same degree as a stranger.” In these circumstances it is sufficient 
to say that the owner of a chattel is a competent witness to give in evidence 
what he considers to be the value of such property, where his valuation is 
based on ownership of other like property, the cost of the particular property, and 
value of like property owned by another, as was the case here. See Moulton v. 
Globe Mutual Life Insurance Co., 36 S. D. 339, 154 N. W. 830; Dakin v. Queen 
City Fire Insurance Co., 59 Or. 269, 117 P. 419; 2 Jones on Evidence (2d Ed.) 320, 
par. 704. 


Defendant next complains of the incompetency of the testimony given by 
plaintiff, and plaintiff’s witness Chase, as to the circumstances under which 
the policy of insurance was issued, on the theory that Chase was not its agent 
and whatever was said and done through him was not binding on defendant, 
and a further objection hereinafter noticed. In brief, plaintiff testified that 
Chase, of the firm of Chase & Freeman, solicited the insurance and that he 
received the policy through that firm. At the time he pointed out the auto- 
mobile which Chase inspected, who in turn gave the information thus secured 
to defendant’s agent, Harrison, who thereupon issued the policy. Chase testified 
that his concern did not write automobile insurance, and that Harrison wrote 
all such insurance solicited by his firm. 


[3] By section 6723, C. O. S. 1921, it is provided: “Any person who shall 
solicit and procure an application for insurance shall, in all matters relating 
to such application for insurance and the policy issued in consequence thereof, 
be regarded as the agent of the company issuing the policy and not the agent 
of the insured, and all provisions in the application and policy to the contrary 
are void and of no effect whatever.” This provision was considered by this court 
in Liverpool & London Globe Insurance Co. v. McLaughlin, 70 Okl. 237, 174 P. 
248. It was there held: “Any person who solicits insurance and procures ap- 
plication therefor in all matters relating to said applicant and the policy issued, 


is the agent of the company issuing the policy, and not the agent of the in- 
sured.” 


It is true that later another of plaintiff’s witnesses, Harrison, the issuing 
agent of the policy, testified that Chase & Freeman were not employed by 
him, although he did issue policies on automobiles solicited by them, including 
the policy here involved. This assertion could not effect a change of the law. 
The court therefore did not err in the admission of this evidence. 


[4] Another objection raised by defendant against this particular evidence 
goes to defendant's plea that plaintiff misrepresented the value and condition 
of the automobile, on which misrepresented facts the policy of insurance was 
issued, whereby defendant contends the policy was void. The value of the 
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automobile was not contained in the policy, it being in effect stated that the 
insured did not remember the cost thereof. The condition of the property was 
described as being new. It was shown at the trial that the automobile was a 
used car with its value, according to several witnesses, fixed at less than the 
amount of the insurance, which under the terms of the policy may be treated 
as being three-fourths of its value at the time of issuance of the policy. If 
it be considered that the court in effect found the value to be less than the 
amount of the insurance from the fact that the court found $700 to be three- 
fourths of the value at the time of loss, in the circumstances of the case, such 
variance in either respect would not be available as a defense. 


As indicated, the solicitor made a personal inspection of the automobile 
and furnished the information secured to the issuing agent of defendant, which, 
under the law above cited, rendered the inspection of the automobile and the 
information gained thereby the act and information of the defendant. Home 
Insurance Co. v. Whitchurch (Okl. Sup.) 281 P. 234. In that case it was held: 
“In an action on a fire insurance policy, where there is a misdescription of 
the property involved, and it appears that the insurer or his agent made an 
inspection and examination of the property and thereupon prepared the policy 
from the facts thus ascertained, such variance is not available as a defense.” 
The principle of that case furnishes a further reason why defendant cannot 
complain of the evidence in question. And we may add, though we do not rest 
our decision of the point upon that ground, that the evidence was also ad- 
missible in refutation of the allegation of defendant that plaintiff, acting through 
the solicitor, practiced fraud upon defendant in the issuance of the policy which 
was by plaintiff denied. 

[5] Defendant next complains of the incompetency of certain testimony of 
plaintiff’s witness Pacassi, in relation to a conversation had with defendant’s 
adjuster given as evidence upon the issue or waiver of proof of loss. The gist 
of this conversation was a denial of liability by the adjuster. The occasion 
thereof was brought about by an attempted sale of an automobile by this 
witness to plaintiff with the policy of insurance as a part of the consideration. 
Because of this denial of liability, the proposed sale failed, and the policy re- 
turned to plaintiff. Defendant’s objection to this testimony was based on the 
ground of noncommunication to plaintiff. The record does not show that plain- 
tiff was informed of this denial of liability. Defendant’s objection, therefore, 
should have been sustained. Merchants’ Ins. Co. v. Nowlin (Tex. Civ. App.) 
56 S. W. 198; North British & Mercantile Ins. Co. v. Lucky Strike Oil & Gas 
Co., 70 Okl. 146, 173 P. 845, 22 A. L. R. 398. However, the record shows that 
the trial court did not take into consideration this testimony in concluding 
the issues for plaintiff, for which reason its admission must be considered as 
harmless. Insurance Co. of N. America vy. Cochran, 59 Okl. 200, 159 P. 247; 
Security Nat. Bank v. Martin, 113 Okl. 295, 241 P. 812. By these cases the 
rule is settled that: “Where error is predicated upon the introduction of in- 
competent evidence it must appear that the trial court relied upon such in- 
competent evidence before the case will be reversed; and, where the conclu- 
sions of fact and of law show that such evidence was not considered, its ad- 
mission will be held not prejudicial.” 

In this relation defendant also complains of the incompetency of the testi- 
mony given in evidence by plaintiff's witness Bland. This witness, an attorney, 
was employed by plaintiff to take up the question of settlement of his claim 
against defendant. The gist of this testimony was that upon engagement, wit- 
ness advised plaintiff of the requirement to file proof of loss. He was informed 
either through a conversation with defendant’s agent Harrison, or by plaintiff, 
the source of his information not being clear, that the Southwestern Adjust- 
ment Company at Tulsa had charge of the matter. He called the adjustment 
company, “who evidently had the matter for adjustment,’ as he expressed it, 
and requested a blank form of proof of loss, which was refused. He there- 
upon prepared a form which plaintiff executed and mailed this to the adjust- 
ment company. This was returned to him by mail. He did not recollect the 
reasons, if any, of return. This attempted filing of a proof of loss was upon 
his advice, and was within the time stated in the policy to file such proof. He 
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had several ‘phone conversations with the adjustment company concerning the 
case, although he could not say with whom of the company he talked. He 
summed up his connection with the case as follows: “I remember the oc- 
currence very distinctly for two reasons: The first, as to the importance oi 
making the Proof of Loss; the second, that I talked with one of the members 
of this adjustment agency on the telephone on more than one occasion. On 
the last occasion, he told me that this automobile had been stolen by Smith, 
that it was in a radius of some twenty or thirty miles of Tulsa, and that they 
knew where it was, and that they were just waiting for Smith to bring suit 
to have him arrested for the larceny of this car. Well, I will be frank and 
say to you that he about half way convinced me of his side of the story and 
I did not have anything more to do with the matter.” He was not certain that 
the last conversation was within the 60-day period stated in the policy to file 
proof of loss. 


Defendant's objection to this testimony is that it was a variance and that 
the proof prepared by the witness was the best evidence; that the conversations 
had were not a denial of liability and not shown to have been made within the 
60-day period. 

[6] As to the first phase of this objection, the purpose of the testimony 
was not to establish the filing nor the contents of the proof of loss prepared 
by the witness, but was to show an act or conduct of the adjustment company 
as defendant’s agent contributory to the waiver relied on by plaintiff. Such 
evidence is always admissible. Gish v. Insurance Co. of North America, 16 
Okl. 59, 87 P. 869, 13 L. R. A. (N. S.) 826; Bailey v. Niagara Fire Ins. Co., 122 
Okl. 53, 250 P. 918; Kerr v. AStna Casualty & Surety Co., 124 Okl. 112, 254 P. 
105; Di Francesco v. Zurich General Accident & Liability Ins. Co., 105 Conn. 
162, 134 A. 789. In the Gish Case the rule of evidence is stated, to wit: “It is 
always open for the insured to show a waiver of the conditions contained in 
a policy of fire insurance, or a course of conduct on the part of the insurer 
which gave him just and reasonable ground to infer that a forfeiture would not 
be exacted. * * * A waiver may be established by proof of such facts and 
circumstances as would reasonably result in that conclusion.” And in the Di 
Francesco Case, to wit: “Waiver, though involving the intentional relinquish- 
ment of a known right, is a question of fact which may be established by direct 
evidence or by inference from all the surrounding circumstances.” The proffer 
of proof of loss was made upon advice of counsel in good faith. So far as 
the record shows it was returned by defendant to plaintiff’s counsel without 
pointing out any objections thereto. Good faith on the part of plaintiff re- 
quired good faith on the part of defendant. ‘“When the insured, in good faith 
and within the stipulated time, does what he plainly intends as a compliance 
with the requirements of his policy as to proof of loss, good faith equally re- 
quires that the company shall notify him promptly of any objections thereto, 
so as to give him an opportunity to obviate them, and mere silence may so mis- 
lead him, to his disadvantage, to suppose the company satisfied, as to be of 
itself sufficient evidence of waiver by estoppel.” Liverpool & London & Globe 
Ins. Co. v. Cargill, 44 Okl. 735, 145 P. 1134; Gould v. Dwelling-House Ins. Co., 
134 Pa. 570, 19 A. 793, 19 Am. St. Rep. 717; 6 Supplement Cooley’s Briefs on 
Ins. 1478. Cooley states the rule, to wit: “An insurer dissatisfied with the proof 
of loss furnished by insured, must notify insured of the objections, and afford 
him an opportunity to make corrections.” 


The statement credited to a member of the adjustment company, in the 
last conversation this witness had with that concern, was tantamount to a 
denial of liability arrived at after investigation of the case, and that this denial 
was not predicated upon the failure of the plaintiff to comply with any con- 
dition of the policy, but because of the criminality of plaintiff, as they were 
just waiting for plaintiff to file suit, whereupon they would have him arrested 
for the larceny of the property involved. Under the conditions of voidability 
of the policy, and the circumstances here, the fact that this declaration was 
made after the time stated in the policy in which to file a proof of loss did not 
affect its admissibility, provided it was made within the time to maintain the 
action. The policy was standard in form, and in its terms respecting the filing 
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of proof of loss, the filing of suit thereon, and the conditions voiding the policy, 
these were substantially the terms and conditions contained in the policies in- 
volved in Nance v. Oklahoma Fire Ins. Co., 31 Okl. 208, 120 P. 948, 38 L. R. A. 
(N. S.) 426, Commercial Union Assur. Co. v. Schults, 37 Okl. 95, 130 P. 572, and 
Niagara Fire Ins. Co. v. Waters, 130 Okl. 128, 265 P. 759, wherein was recog- 
nized and applied the rule as stated in Hartford Fire Ins. Co. v. Redding, 47 
Fla. 228, 37 So. 62, 63, 67 L. R. A. 518, 110 Am. St. Rep. 118, cited in the Nance 
Case, to wit: “The requirements in a standard insurance policy that the in- 
sured shall give notice and make proof of loss within a certain time are con- 
ditions precedent to the right to sue, but failure to comply with such require- 
ments within the time stipulated does not avoid the policy or work a forfeiture 
in the absence of a stipulation in the policy to that effect. Such failure merely 
postpones the day of payment, provided notice is given and proof of loss is 
made within such time as will enable the insured to bring his suit within the 
time limited by the policy.” 

In Harp v. Firemans Fund Ins. Co., 130 Ga. 726, 61 S. E. 704, 14 Ann. Cas. 
209, the rule was expressed in this language, to wit: 

“Where an insurance policy stipulates that proofs of loss must be furnished 
by the insured to the insurer within 60 days after the fire, but contains no ex- 
press provision that the policy shall be void or forfeited upon failure to furnish 
proofs as required (the policy expressly declaring that the happening of cer- 
tain other contingencies shall void it), and there are further provisions in the 
policy that the loss thereunder shall not be payable until 60 days after such 
proofs are furnished, and that no suit on the policy shall be sustainable until 
after full compliance by the insured with all its requirements, nor unless com- 
menced within 12 months after the fire, held: 

“(1) The failure of the insured to furnish proofs of loss within 60 days from 
the fire will not work a forfeiture of the policy. 

“(2) The failure of the insured to furnish proofs of loss at least 60 days be- 
fore the expiration of 12 months from the fire, unless there be a waiver of such 
proofs, will prevent the maintenance of a suit on such policy. 


“(3) Proofs of loss, in the absence of a waiver thereof, must be furnished 
within a reasonable time from the fire, or a suit on the policy cannot be main- 
tained. 


“(4) An absolute refusal by the insurer to pay, made before the expira- 
tion of the reasonable time within which the insured must furnish such proofs, 
will be a waiver thereof; but such refusal made after such reasonable time has 
expired will not be a waiver of such proofs.” 

{7] From these authorities it is very evident that in an action on a policy 
of insurance, where denial of liability is relied on as a waiver of the filing of 
proof of loss, and the plea of waiver is not limited to the time stated in the 
policy in which to file such proof, evidence of a declaration of nonliability by 
the insurer or his agent of authority made after such stated period but within 
the time to maintain a suit on the policy, and such declaration is brought 
to the notice or knowledge of the insured, is competent and admissible. The 
loss occurred on May 20, 1923. The right of suit on the policy accrued upon 
the expiration of 60 days after the filing of proof of loss in the absence of 
waiver, or upon denial of liability within such period, but in any event suit 
must have been brought within 12 months of the loss. The action was filed 
on December 18, 1923, 7 months after the loss which was 3 months within the 
time to file proof of loss under the rule of postponement. An adjustment of 
loss under a policy of insurance is the settling and ascertaining of the amount 
of the indemnity which the insured is entitled to receive or the amount of the 
loss as so settled. Pennsylvania Fire Insurance Co. v. Draper, 187 Ala. 103, 65 
So. 923; 26 C. J. 411, par. 530. An adjuster for an insurance company, to which 
has been referred a loss, under an insurance policy for adjustment by the in- 
surer, has the authority to waive the filing of a proof of loss by the insured 
provided for in an insurance policy. Western Reciprocal Underwriters’ Ex- 
change vy. Coon, 38 Okl. 453, 134 P. 22: Kerr v. AStna Casualty & Surety Co., 
supra. Notice to and knowledge of an attorney acquired in the particular 
matter of his employment is notice to and knowledge of his client. 6 C. J. 
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638, par. 144. The declaration of nonliability by the adjustment company, 
having been made to plaintiff’s counsel within the fulfilling period, was there- 
fore competent and admissible in evidence. 

We are not unmindful that this conclusion seemingly is in conflict with 
the rule relied on by defendant as expressed in Continental Insurance Co. y. 
Chance, 48 Okl. 324, 150 P. 114, and followed in American Nat. Insurance Co. 
v. Donahue, 54 Okl. 294, 153 P. 819, cited by defendant, and also followed in 
North British & Mercantile Ins. Co. vy. Lucky Strike Oil & Gas Co., 70 Okl. 146, 
173 P. 845, 22 A. L. R. 398, supra, and perhaps other like cases to wit: “A 
provision in an insurance policy, requiring proof of loss to be furnished the in- 
surance company within 60 days from the fire, is waived should the company, 
within said 60 days, deny liability upon other grounds than failure to furnish 
proof of loss.” Upon examination of those cases it will be found that such 
conflict is only seeming and not real. The determining facts therein under 
the pleadings were dissimilar to the facts of the case in hand, and the rule there 
applied was limited to the state of those cases, for which reason the rule thereof 
as thus expressed cannot be regarded as controlling in this case. 


Defendant further urges the insufficiency of the evidence to establish theft 
of the automobile on the ground that it negatived the conclusions of theft. 
Thereunder defendant calls to our attention the case of American Insurance 
Co. v. Jueschke, 110 Okl. 250, 237 P. 585, wherein the evidence of theft was 
held to have been insufficient. Examination of that case will show a different 
state of facts, hence it is not here controlling. It is sufficient to say that the 
point is not well taken. 


[8] The sufficiency of the evidence to establish waiver is the pivotal question 
in this case. In this relation the facts above narrated must be considered in 
connection with other evidence in the record. It appears that following his 
loss plaintiff orally notified Freeman, of Chase & Freeman, who told him the 
matter would be taken care of. Some one at Chase & Freeman orally re- 
ported the loss to defendant’s agent, Harrison, who in turn reported the loss 
to defendant. Defendant by letter instructed Harrison to turn the loss over 
to the Southwestern Adjustment Company for adjustment. By ‘phone he called 
the adjustment company and advised it of the loss, and to “please adjust it.” 
Discovery of the automobile by the adjustment company was made on May 
31, 1923. We may fairly infer from the information given plaintiff's attorney 
by the adjustment company that this was the state of the case when the at- 
torney sought settlement of plaintiff's claim. This being true, it is patent that 
no error’ was committed in overruling defendant’s demurrer to the evidence, 
and nothing further need be said in relation to that point. 


In AXtna Insurance Co. v. Jones, 64 Ind. App. 251, 115 N. E. 697, the rule 
of waiver, in the premise here involved, is stated in this language: ‘While 
slight evidence is sufficient to show waiver of policy provision regarding time 
of making proof of loss, the acts constituting such waiver should be such as are 
reasonably calculated to make insured believe that compliance therewith was 
not desired, and that it would be of no effect if requirements were observed by 
him.” See also 33 C. J. 25, par. 683. 


Applying the principles of the relevant cases to the act of the defendant, 
it is clear that when the loss was reported to it by its agent, Harrison, and 1 
in turn instructed him to turn the case over to the Southwestern Adjusment 
Company for adjustment, which was done by Harrison with instructions to the 
adjustment company to adjust the loss, it then evidenced the waiver relied 
‘on by plaintiff. The later acts of the adjustment company in refusing the re- 
quest for a form of proof of loss made by plaintiff's attorney, and its rejec- 
tion of the proof of loss tendered by him without any reason indicated its re- 
fusal except that as is to be fairly inferred that the adjustment company was 
waiting for plaintiff to file his suit in order that he may be arrested for the 
larceny of the property, was not only in corroboration of the waiver evidenced 
directly by defendant, but also evidenced independent acts of waiver. These 
acts of the adjustment company cannot be explained except on the theory that 
from its investigation denial of liability had been decided upon at the time ot 
the discovery of the automobile, and that this was not predicated upon failure 
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to file proof of loss, but, as is clearly shown, upon the ground of alleged crim- 
{nality of plaintiff. 

In Ward v. Pacific Fire Insurance Co., 115 S. C. 53, 104 S. E. 316, the court 
made this pertinent observation: “The courts are generally inclined to hold 
a fire insurer to the performance of his contract and to prevent, as far as it can 
be done, in reason and justice, an unfair reliance on his part upon technical 
conditions of the contract to defeat it, because the courts lean against forfeitures.” 
See also 26 C. J. 411, par. 523. 

Considering the case upon the whole record, therefore, we are of the opinion 
that there is competent evidence therein reasonably tending to support the 
finding of the issues in favor of plaintiff, for which reason, under the well- 
recognized rule, the judgment of the district court is affirmed. 

Bennett, P. C., and Reid, Leach, and Foster, CC., concur. 

Per Curiam. Adopted in whole. 


LONE STAR FINANCE CO . ae AUTOMOBILE INS. CO. 
No. 9418. 
Court of Civil Appeals of Texas. Galveston. April 30, 1930. 
28 Southwesttern Reporter (2d) 573. 
1. INSURANCE. 


Statute declaring void a stipulation in contract requiring notice of “claim for 
damages” within less than 90 days held not applicable to clause in automobile theft 
policy requiring immediate notice of theft (Rev. St. 1925, art. 5546). 

Rey. St. 1925, art. 5546, declares invalid, unless reasonable, any stipula- 
tion in a contract requiring notice to be given of a “claim for damages” as 
a condition precedent to right to sue, and provides further that any stipula- 
tion requiring notice within less than ninety days shall be void, and that, 
in any suit brought under this article, notice shall be presumed to have been 
given, unless its want is especially pleaded. The automobile theft policy, 
prior to proof of loss, required immediate written notice of “any loss or 
accident” covered under its schedule of perils. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2. INSURANCE. 

Provision in statute relating to contract stipulations as to notice of “claim for 
damages,” establishing presumption of proper notice, unless its want is especially 
pleaded, held not applicable to clause in policy requiring notice of theft (Rev. St. 
1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. INSURANCE. 

Notice of automobile theft held not “notice of claim for damages” within 
statute relating to notice as condition precedent to right to sue on contract (Rev. 
St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

5. INSURANCE. 

Policy held amended by state law conflicting with limitation period for proof 
of loss, in view of clause that provisions conflicting with state law shall be super- 
seded by it (Rev. St. 1925, art. 5546). 

The policy provided that any provision shall be superseded by state law 
to the extent of any conflict, and that, where the limitation of time fixed 
by the policy for making proof of loss is prohibited by state law, no action 
may be brought on the policy unless commenced within the shortest limita- 
tion permitted by state law. No proof of loss was filed at any time by 
insured, 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE. 

Notice by insurer denying liability after expiration of period for notice of 

theft held not waiver of proof of loss requirement. 

The insured had not given notice of theft of automobile parts until 
more than four months thereafter, although the policy required immediate 
notice. Insured never made proof of loss, although the policy made such 
proof within a given period a prerequisite to bringing of suit, contending 
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that the insurer had waived the necessity of such proof by denying liability 
before expiration of the period. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
7. INSURANCE. 


Evidence of waiver of proof of loss under automobile theft policy held inad- 
missible, unless specially pleaded. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
Appeal from Harris County Court; R. W. Adams, Jr., Judge. 


Action by Lone Star Finance Company against Universal Automobile Insur- 
ance Company. From a judgment on a directed verdict for defendant, plaintiff 
appeals. 


Affirmed. 


Abe W. Wagner and A. Milton Vance, both of Houston, for appellant. 

Burgess, Burgess, Chrestman & Brundidge, of Dallas, and Cole, Cole, Patter- 
son & Kemper, of Houston, for appellee. 

LANE, J. 

This suit was brought by the Lone Star Finance Company against Universal 
Automobile Insurance Company to recover upon an insurance policy issued by 
the last-named company on the llth day of June, 1926, by the terms of which a 
certain automobile was insured against theft, robbery, or pilferage of parts thereof, 
for a period of one year, beginning on the 20th day of August, 1926, and ending 
on the 20th day of August, 1927. 

Lone Star Finance Company was the owner of certain notes executed by the 
owner or purchaser of the automobile together with a lien on the same to secure 
payment of said notes. The loss provided for by the policy, if any, was by its 
terms made payable to the owner of the notes in so far as his or its interest might 
appear. 

On the 16th day of June, 1927, the garage in which the automobile was stored 
was burglarized and the automobile insured was so stripped of its parts and in- 
jured as to be practically worthless. At the time such parts were stolen the car 
was worth more than the sum due on the notes held by the plaintiff, which was 
the sum of $311. 

Plaintiff alleged that it duly performed all of the conditions required of it 
under the terms of said policy and in due time after such theft and pilferage gave 
due notice of said theft and proof of said theft and loss. 

The policy sued upon contains the following conditions, limitations, and agree- 
ments : 

By item 2 under the head of “Schedule of Perils” in the policy sued upon, 
theft, robbery, and pilferage are named as acts insured against. 

Item N under such heading reads as follows: “Upon the occurrence of any 
loss or accident covered under Section 2 of the Schedule of Perils, and Irre- 
spective of whether any injury or damage is apparent at the time, the Assured 
shall give immediate written notice to the Company at its Underwriting Office in 
— Texas, or to its authorized agent, with the fullest information obtainable at 
the time.” 

Item O under such heading reads as follows: “No suit or action on the policy 
with respect to loss or damage to the property insured hereunder or for the re- 
covery of any claim on account of such loss or damage shall be sustainable in any 
court of law or equity unless the Assured shall have fully complied with all the 
requirements hereof, nor unless commenced within twelve (12) months next after 
a cause of action for the loss accrues; provided that where such limitation of 
time is prohibited by the laws of the State wherein this policy is issued, then in 
that event no suit or action under this policy shall be sustainable unless com- 
menced within the shortest limitation permitted under the laws of such State. 

Defendant answered by a general denial and demanded strict proof by plaintiff 
of its claim. reah 

While the foregoing statemtnt is not in every respect full and accurate, it 1s 
sufficiently so to properly and succinctly present the contentions of the parties to 
this appeal. 

A jury was chosen and impaneled to try the cause, but, after the plaintiff had 
introduced its evidence, the court, on motion of defendant, instructed the jury to 
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return a verdict for the defendant. Such verdict was returned, and upon the 
same judgment was rendered for defendant. The plaintiff has appealed. 

The evidence introduced by appellant shows that the policy in question was is-- 
sued to one Gault of Lufkin, Tex., who purchased the automobile from Duncan 
Watts, a dealer in automobiles; that as a part of the purchase price Gault executed 
and delivered to Watts his certain promissory note for $414, and that at the same 
time he executed and delivered to Watts a chattel mortgage on the automobile to 
secure payment of said note; that such note and mortgage were duly transferred to 
appellant, Lone Star Finance Company, who was the owner of the same at the 
time this suit was filed; that at such time there was still due and payable a balance 
of $311 on the note; that some time after Gault purchased the car he delivered it 
to Watts, who placed it in his_garage for safe-keeping, and requested Watts to try 
to sell it; that while the car was in the garage it was, on June 16, 1927, stripped of 
its parts, so as to render it practically worthless, by some parties who broke into 
the garage. 

Duncan Watts testified that he reported the stripping of the car to a Mr. 
Greer, a representative of Lone Star Finance Company, in about two weeks after 
the car was stripped, but was not certain of the date he reported the same to Mr. 
Radnesky, president of Lone Star Finance Company; that on October 28, 1927, 
he made affidavit showing that the car had been stripped and handed it to Mr. 
Radnesky; he testified that Mr. Greer was the representative of Lone Star Fi- 
nance Company, and that he visited witness’ place of business almost monthly; 
that the theft was not reported to the appellee insurance company until October 
29, 1927. 

Thouth the undisputed evidence shows that the car was stolen or stripped of 
its parts about June 16, 1927, there is no evidence showing or tending to show that 
the insurer was ever notified in writing or otherwise of such theft until October 
29, 1927, more than four months after such theft occurred. 

Notwithstanding the facts stated and the provisions of the policy requiring that 
notice in writing of such theft should be given to insurer immediately after such 
theft occurred as a prerequisite to the right of the insured to recover, insured, ap- 
pellant here, contends that the court erred in instructing a verdict for the insurer, 
upon the contention that such provision for notice is void as in contravention of 
article 5546, Revised Civil Statutes of 1925, the pertinent parts of which are as fol- 
lows: “No stipulation in a contract requiring notice to be given of a claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid 
unless such stipulation is reasonable. Any such stipulation fixing the time within 
which such notice shall be given at a less period than ninety days shall be void. 
* * * In any suit brought under this and the preceding article it shall be presumed 
= notice has been given unless the want of notice is especially pleaded under 
oath,” 

Appellant makes the further contention that, as appellee has not pleaded under 
oath the failure of assured to give immediate notice of the theft of the car to the 
insurer, that part of the contract of insurance which provides for such notice is 
not available to insurer as a defense, as under such circumstances the giving of 
such notice is, under the authority of article 5546, presumed. 

Appellant's contention cannot be sustained. The statute relied upon by ap- 
pellant in plain terms refers to “notice of a clatm for damages,” and it is such no- 
tice which by the statute may be presumed in the absence of a plea under oath that 
such notice was not given. 

The policy forming the contract between the insured and the insurer, on the 
other hand, has reference to two things as conditions precedent to recovery thereon: 
(1) Notice of the theft, and (2) the furnishing of proof of loss showing the 
amount of damages and the amount claimed. 

As counsel for appellee has in their brief so ably expressed the conclusions 
reached by us, we here substantially copy and adopt them as our own: 

Clearly, the statute does not cover both of these requirements. If it refers 
to the requirement for notice of loss, it cannot be said to also refer to the pro- 
vision for furnishing proof of loss, since the two are separate and distinct and have 
different purposes and functions. Likewise, the presumption mentioned in the 
statute has refererce to the preceding parts of the Article and it cannot refer to 
both notice and proof of loss but must refer to one of the two. 

[1, 2] “Appellee’s contention under this proposition is that Article 5546, the 
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inhibition as well as the presumption, is inapplicable to an automobile theft insur- 
ance policy, and particularly to the policy involved in this suit, and particularly to 
the notice provision in the policy involved. 

“The right reserved to appellee in the policy to be furnished with immediate 
written notice of loss is a very valuable right. As indicated by its terms, such 
provision was so inserted for the purpose of giving the insurer the right and op- 
portunity, upon being notified of a loss, to take prompt and effective means of re- 
covering the property. Owing to the efficacy of our automobile registration and 
other automobile laws, it is quite difficult for a thief to escape apprehension pro- 
vided pursuit is instituted immediately. The stolen article itself is of such a na- 
ture that it is impracticable to attempt concealment and exceedingly difftcult, if not 
impossible, to barter—provided the authorities have been notified and are on the 
lookout for the stolen car. On the other hand, a, few days delay, or a few months— 
the longer the time the worse for the owner—may enable the thief to escape en- 
tirely with his plunder. During such period the car may be taken out of the 
state, may be dismembered and sold in parts, or may even be driven or sold upon 
the streets of the same town wherein it was stolen. This is true of any article like 
automobiles, large numbers of which of similar size and make are in circulation 
among the public. 

“This notice provision was therefore obviously inserted in the contract of in- 
surance not for the purpose of requiring the giving of insurer notice of a claim 
for damage, but, on the contrary, of giving it an opportunity to obviate a claim 
by recovering the property. In many cases, after the giving of such notice, the 
stolen property would be recovered and there would be no claim under the policy. 
But if the stolen property were not recovered and claim should be asserted, then 
that would be something additional to the notice of loss and wholly distinct from it. 

“In the case of Travelers’ Insurance Co. v. Scott, 218 S. W. 53, 57, by the 
Fort Worth Court of Civil Appeals, writ of error refused by the Supreme Court, 
a suit on an employers’ liability, the Court said: 

[3] ““We very gravely doubt the application of this statute to the particular 
question before us. It is evident that the statute is restrictive and in derogation 
of the common-law right to freely contract, and therefore, under well-settled rules, 
to be construed strictly. So construing the statute, it is to be noted that the 
stipulation to which the statute is directed relates to “any claim for damages,” and 
makes no direct reference to the question of requiring notice of an “accident.” 
* * * Appellees cite in support of their contention several cases, but an examin- 
ation of those cases will, we think, show that they are distinguishable in impor- 
tant particulars. Here, as has already been observed, the stipulations of the con- 
tract are not in the conjunctive form, having been made distinct and separable, as 
in their very nature they are distinct and separable. The inducements requiring no- 
tice of the accident and the inducements prompting a requirement of notice for 
damage may be readily apprehended.’ 


“In the case of Texas Glass & Paint Co. v. Fidelity & Deposit Co. of Mary- 
land by the Commission of Appeals, Section B, 244 S. W. 113, 114, a suit on an 
accident policy, notice of the accident having been delayed for twenty-one months 
and the policy requiring immediate notice, the first contention was that such pro- 
vision was void because in violation of the statute. The Commission of Appeals 
disposed of this contention in the following language: 


“*The case of Insurance Co. v. Scott (Tex. Civ. App.) 218 S. W. 53 (writ of 
error refused) decides the first of these contentions adversely to plaintiff. That 
suit was upon the same character of policy here involved, which contained, in sub- 
stantially the same language, the above-quoted clauses (b) and (m). No notice was 
given the insurer until 17 months after the accident. The Court of Civil Appeals 
reversed a judgment in favor of the assured and rendered judgment for the in- 
surer, upon the holding that, even if article 5714 applies to a stipulation for “im- 
mediate notice of an accident,” that stipulation must be held to be modified by 
clause (m), and that, when the two clauses are read together, the provision for 
“immediate notice” is ‘‘superseded” by article 5714 so as to require reasonable 
notice of not less than 90 days, and that a delay of 17 months was unreasonable as 
a matter of law. While the decision is rested upon this holding, the Court of 
Civil Appeals expressed grave doubt whether article 5714 is applicable to a 
stipulation for “immediate notice of an accident.” It is not necessary for us to 
discuss this latter question or the holding upon which the decision is rested, since 
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we consider the refusal of the application for writ of error as an adjudication by 
the Supreme Court denying plaintiff’s first contention above.’ 

“The case of Southern Casualty Co. v. Landry (Tex. Civ. App.) 266 S. W. 
804, 805, by the Beaumont Court of Appeals, is directly in point under this counter 
proposition. That case was a suit on an automobile theft insurance policy pro- 
viding for immediate notice of loss. Landry failed to give said notice until seven- 
teen davs after the loss, and the appellant contended, as appellee does here, that 
it had therefore been deprived of a valuable right; that one of the reasons for 
the insertion of the notice clause in the policy was that the company could at once, 
upon the happening of a theft, take steps to search out and apprehend the thief, re- 
cover the stolen property, and thus protect itself. Landry, appellee, contended that 
such provision of the policy was in contravention of the statute. The Court of 
Civil Appeals disposed of this contention as follows: 


“We think’ that appellee’s contention should be overruled. In the case of 
Insurance Co. v. Scott (Tex. Civ. App.) 218 S. W. 53, grave doubts were ex- 
pressed as to whether article 5714 is applicable to a stipulation in an insurance con- 
tract for “immediate” notice of the happening of an occurrence insured against, 
but that said law applied to the notice to be given of any claim for damages, and 
that it made no direct reference to the question of requiring notice of the happen- 
ing of the things insured against. The statute invoked “is restrictive and in de- 
rogation of the common law right to freely contract, and therefore, under well- 
settled rules, to be construed strictly.” Insurance Co. v. Scott, supra. This hold- 
ing, we take it, was approved by the Supreme Court when it denied an application 
for writ of error in said case. Furthermore, in the case of Texas Glass & Paint 
Co. y. Fidelity & Deposit Co., 214 S. W. 113, this exact point was again under con- 
sideration by the Commission of Appeals, and the holding in Insurance Co. v. 
Scott, supra, was followed.’ 

“The trial court’s decision in this case was affirmed on the theory that ‘imme- 
diate notice’ is reasonable notice and that the seventeen days delay was not an un- 
reasonable delay. This question is not in the case at bar, since notice of the 
theft of the car at Lufkin was not given until one hundred and thirty days after 
the loss, being forty days longer than the ninety day period declared reasonable by 
legislative enactment.” 

See, also, American Nat. Ins. Co. v. Burns (Tex. Civ. App.) 273 S. W. 339, 
which follows the Scott decision and the others from which we have quoted. 

The cases of Citizens’ Guaranty State Bank v. National Surety Co. (Tex. 
Com. App.) 258 S. W. 468, Austin v. Aftna Casualty Co. (Tex. Com. App.) 300 
S. W. 638, and Western Ind. Co. v. Free & Accepted Masons (Tex. Com. App.) 
268 S. W. 728, cited by appellant as supporting its contentions, are, we think, easily 
distinguishable from the case before us. 

The case of Citizens’ Guaranty State Bank v. National Surety Co., supra, 
involved the construction of a clause in an employer’s fidelity bond requiring ninety 
days’ notice “ of any loss in respect of which liability of the company is claimed.” 
The court held that this provision was tantamount to a “notice of a claim for dam- 
ages.” Page 470 of 258 S. W. The opinion then goes on to make the very dis- 
tinction claimed by appellee in this case, expressly distinguishing the Scott Case, 
supra, “and cases following it.” 

[4] Notice that an automobile had been stolen is not “notice of a claim for dam- 
ages” as that term is used in article 5546, supra. It is only notice of the happening 
of an event upon which liability may or may not result, dependent upon its being 
given in manner and within the time stipulated for its delivery in the contract en- 
tered into between the parties for such delivery. It is apparent that the very pur- 
pose for contracting for the notice by appellee was to give it an opportunity to 
take steps to recover the automobile in case it was stolen. To disregard the dis- 
tinction between a notice that a car has been stolen and notice of a claim for dam- 
ages is to seriously infringe upon the common-law right of contract and to vir- 
tually destroy contracts entered into insuring automobiles. No insurance company 
could afford to insure an automobile against theft without requiring notice to be 
given in case of theft. Upon the receipt of such notice the insurer would, no 
doubt, proceed in an attempt to recover the car to save itself from loss; a prob- 
ability by no means remote; while if it has no such notice the car might and would 


most likely be a total loss to its owner, which loss would yltimately fall on insurer 
under the terms of the policy issued by it. 
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One provision of the policy is that the assured, within sixty days after any 
loss occurs, shall render a statement to the insurer, signed and sworn to by assured, 
stating the knowledge and belief of the assured as to the place, time, and cause of 
the loss or damage, the interest of assured and all others in the property, the 
amount of damage and the amount claimed, and that assured ggrees that any claim 
under the policy shall be waived unless such proof is so furnished within sixty 
days of the date of loss or damage. 

It is further provided by the policy that no suit or action on the policy, with 
respect to loss or damage to the automobile incurred or for the recovery of any 
claim on account of any loss or damage, shall be sustained in any court of law or 
equity unless the insured shall have fully complied with all the requirements made 
of it or him by the terms of the policy. It is then provided “that where such 
limitation of time is (as set up in the policy) prohibited by law of the state * * * 
then in that event no suit or action under this policy shall be sustained unless 
commenced within the shortest limitation permitted under the laws of such state.” 

[5, 6] In addition to the reason already considered for sustaining the act of 
the trial court in instructing a verdict for appellee, appellee presents the further 
contention that, notwithstanding the policy contains a provision for furnishing 
proof of loss within sixty days from date of loss as a condition precedent to a 
right of recovery, the time limit fixed by the policy for making proof of loss as 
a prerequisite to a recovery is not sixty days, but is ninety-one days, as following 
the sixty days’ provision in the policy it is provided that, “if any of the terms or 
conditions of the policy conflict with the law of any state within which coverage is 
granted, such conflict in terms and conditions shall not be in operation in such 
state in so far as they are in conflict with such law. Any specific statutory pro- 
vision in force in any state within which coverage is granted shall supersede any 
conflict of this policy inconsistent therewith” and also a provision that, “where the 
limitation of time fixed by the terms of the policy for making proof of loss or 
claim for damage is prohibited by laws of the state wherein this policy is issued, 
then in that event no suit or action under this policy shall be sustainable unless 
commenced within the shortest limitation permitted under the laws of such state”; 
the action of the court in instructing a verdict for appellee, as the undisputed 
proof shows that no proof of loss nor claim for damage was made to appellee at any 
time, should be sustained, as the prerequisite to the right of appellant to bring 
suit as agreed to by the parties had not been complied with on the part of ap- 
pellant; that appellant is, under the facts and circumstances shown, not entitled to 
have its contention sustained upon the ground that appellee had waived proof of 
loss by its notice that it denied liability some five or six months after the loss 
occurred. 


We agree with the contention of appellee. The provision of the policy for 
furnishing proof of loss within sixty days was amended to read ninety-one days, 
that being the minimum period provided by the law of this state. Such construc- 
tion of the terms of the policy relating to limitation of time in which to make 
proof of loss is supported by uniform authorities. Travelers’ Ins. Co. v. Scott, 
supra: Texas Glass & Pairit Co. v. Fidelity & Deposit Co. (Tex. Com. App.) 244 
S. W. 113, 114; Southern Surety Co. v. Aronson (Tex. Civ. App.) 5 S. W. (2d) 
629; A&tna Casualty Co. v. Austin (Tex. Civ. App.) 285 S. W. 951; Id. (Tex. 
Com. App.) 300 S. W. 638. 

By the terms of the policy, any claim which arose under the provisions thereot 
was waived by appellant when it failed to furnish appellee proof of loss within 
ninety-one days of the date of the loss or damage. 

[7] We also agree with appellee in the further contention that, if the pre- 
sumption stipulated in article 5546, invoked by appellant, has any application to 
the proof of loss provisions of the policy in question, appellant is in no position to 
avail itself of the benefit of such presumption, for the reason it did not plead any 
waiver on the part of appellee, and in such case evidence of waiver is inadmissible. 
It seems to be well settled that, in the absence of a plea of waiver, no recovery can 
be had on that theory. East Texas Fire Ins. Co. v. Brown, 82 Tex. 631, 18 S. W. 
713; Henry v. Phillips, 105 Tex. 459, 151 S. W. 533. 

No good can be served by a further discussion of the contentions of appellant. 
What we have already said is sufficient to demand at our hands an affirmance of the 
judgment, and it is accordingly so ordered. 

Affirmed. ‘ 
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HENSHAW v. GLOBE & RUTGERS FIRE INS. CO. No. 6685. 
Supreme Court of Appeals of West Virginia. May 20, 1930. 
153 Southeastern Reporter 512. 
INSURANCE. 


Agent’s concealment of relationship to insured until after fire loss vitiated 
policy and precluded ratification, under provision making policy void for con- 
cealment; refusal of instruction that insurer would not be bound by informa- 
tion received after fire as to agent’s relation to insured held error. 

Syllabus by the Court. 
In a suit to recover on a policy of insurance on automobiles destroyed 

by fire written by an agent of the insurance company on his own auto- 

mobiles, in which suit defendant pleads that the policy is vitiated because 

of the dual relation of the agent, and there is a sharp controversy in 

the evidence as to whether the insurer had notice of the dual agency 

before the fire, it is error to refuse an instruction telling the jury that 
knowledge of the insurer of the dual relation of the agent received by 

it after the loss by fire would not bind it; there being in evidence a 

letter from the assured written to the insurer after the fire that he 

occupied “the unenviable position of being both agent and assured.” 

(For other cases, see Insurance, Dec. Dig. § 81.) 

Error to Circuit Court, Kanawha County. 

Action by S. B. Henshaw, special receiver for the Charleston Kissel Com- 
pany, against the Globe & Rutgers Fire Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Reversed and remanded. 

Fitzpatrick, Brown & Davis and C. W. Strickling, all of Huntington, for 
plaintiff in error. 


B. J. Pettigrew and Jo N. Kenna, both of Charleston, for defendant in 
error. 


LivELy, P. 


In an action instituted in the circuit court of Kanawha county by S. B. 
Henshaw, special receiver for Charleston Kissel Company, a corporation, to 
recover for losses sustained in a fire, under a blanket automobile insurance pol- 
icy issued by the Globe & Rutgers Fire Insurance Company, the jury awarded 
plaintiff a verdict of $9,578.70. A motion for a new trial was overruled, and 
the defendant prosecutes error. 

Charleston Kissel Company was incorporated June 19, 1926, and was suc- 
cessor to Blancett Motor Company, in both of which A. G. Swearingen (ap- 
pointed by defendant as its agent in August, 1927) was a stockholder and of- 
ficer. Through Swearingen & Co. an automobile insurance policy had been 
issued by the Home Fire & Marine Insurance Company to Blancett Motors 
or Blancett Motor Company. By arrangement between that insurance com- 
pany and defendant, the latter, on November 16, 1926, assumed the risk on a 
number of policies which had been written by Swearingen & Co. Policy No. 
133472, which Swearingen testified is that issued to Blancett Motor Company, 
was included in the schedule of risks assumed by defendant, but no descrip- 
tion or ownership of the property was shown therein. The schedule contained 
the notation, relating to policy No. 133472, “information to come later.” E. P. 
Douglass, state agent for defendant, approved the reinsurance, as is evidenced 
by his letter of November 16, 1926, to the Home Fire & Marine Insurance Com- 
pany, but testified that there was no way of his ascertaining from the schedule 
that any policies of either the Blancett Motor Company or the Charleston 
Kissel Company were included, and that no information to that effect ever 
came to him from any other source. But Swearingen testified that shortly 
‘after November 16, 1926, Douglass and he discussed the Charleston Kissel risk, 
stating: “In the first place, the discussion came up through my lack of ade- 
quate rates on my own automobile. I had written to the company and I asked 
him personally to see if he could endeavor to get me some rates. Eventually 
he did get them. I told him I was having trouble over there with my writing 
policies on my own car and other Kissel cars on account of the lack of rates. 
Mr. Douglas said he would take that up with the company, and we discussed 
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that very thoroughly’—and testifying further that at this time Douglass was 
fully advised of his (Swearingen’s) connection with the Charlestown Kissel Com- 
pany. That policy expired on January 16, 1927. Meanwhile, on December 24, 
1926, Swearingen and Floyd Hieatt entered into an agreement with the Charles- 
ton Kissel Company for the purchase of the physical assets of said company; 
that agreement was later repudiated by them, but a new agreement, dated 
January 3, 1927, and acknowledged by Hieatt and Swearingen on January 24, 
1927, was made, whereby N. Barrack, Jr., and C. B. Lair transferred their in- 
terest in twelve shares of stock of the Charleston Kissel Company, thus placing 
with the purchasers all the stock of said company except one share. On Janu- 
ary 17, 1927, Swearingen, as defendant’s agent, issued to Charleston Kissel Com- 
pany and Builders’ & Traders’ Discount Company a policy of fire insurance of 
$50,000 covering the automobiles contained in a building in which the business 
of the Charleston Kissel Company was then being conducted. At the time 
of this action, the discount company had released its interest to any insurance 
money that the Charleston Kissel Company might receive from defendant. 

On February 14, 1927, the defendant from its New York office wrote Swear- 
ingen for information concerning the type of construction of the building in 
which the cars covered by the policy were contained. No reply having been 
received, defendant wrote again on March 5, 1927, and on March 10, 1927, wrote 
Sweringen advising him that, “owing to the physical hazard of the building 
occupied by the above assured we request that you relieve us of liability under 
this policy at your earliest convenience. Kindly forward cancelled policies to 
this office in order that we may complete our records.” Between 10 and 11 
o’clock of the evening of the same day, a fire occurred in the building occupied 
by the Charleston Kissel Company, causing the damage complained of in this 
action. E. P. Douglass requested that the General Adjustment Bureau look 
after defendant's interest in the fire, but the New York office sent Van Fleet, 
claim adjuster, to appraise the loss, which was reported as a “compromise set- 
tlement” at $8,700; said amount having been accepted by Hieatt, who stated he 
accepted with the understanding that defendant would pay that amount. Van 
Fleet testified he meant by “compromise settlement” a compromise settlement 
of the amount of damages; that his original figures were $7,000, which amount 
was approximately $1,000 more than the Blue Book value, and that he had no 
authority to bind the company to pay the said $8,700; that he did not raise 
the amount to meet the $16,000 demand of the Charleston Kissel Company, but 
that Hieatt and Swearingen convinced him that there were several cars on 
which he should raise the appraised damage. 


On March 26, 1927, A. G. Swearingen, president, wrote a letter to E. P. 
Douglass, in which was stated: “This is the first opportunity we have had of 
really being served by the Globe & Rutgers Company, and I am disappointed. 
Especially as in this case I occupied the unenviable position of being both 
agent and assured.” This letter was transmitted by Douglass to his company, 
and upon trial defendant tendered to plaintiff the amount of the premium and 
denied liability on the ground that the policy was unenforceable because of 
Swearingen’s dual agency without notice thereof to defendant insurance com- 
pany, also because Hieatt and Swearingen, as officers of the company, and the 
owners and holders of all its capital stock, were involved in the origin of the 
fire. The evidence does not sustain the latter defense. The fire was admittedly 
of incendiary origin. Capp, an employee of the automobile company, testified 
that Farley delivered to him a car for his starting the fire, which Capp retained 
for several months after the fire and after Swearingen knew that he had the 
car. Both Capp and Farley were later indicted, but neither has been tried. It 
is not clearly determinable for what purpose or for whose benefit the fire was 


caused. Van Fleet reported that there was a shortage in the accounts, al- 
though the records were destroyed. 


The principal inquiry, however, concerns Swearingen’s dual relation. Plain- 
tiff contends that disclosure of the dual role was made to defendant; Swear- 
ingen attempting proof thereof through alleged convérsations between him- 
self and Douglass. It is admitted that Douglass was defendant’s agent, but 
it is contended his authority did not extend to the auomobile insurance busi- 
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ness. Douglass testified: “The only duties I have in reference to the auto- 
mobile business is to appoint an agent. The business is sent to the office. 
If they have any criticisms they send me a slip and tell me to investigate it. 
Then I take my report to them.” He further stated he had charge of the gen- 
eral fire insurance business. Swearingen stated that all automobile policies were 
sent from his office directly to defendant’s office in New York City, and there 
is no evidence that, prior to the fire, Douglass had any knowledge that the pol- 
icy of January 17th had been issued. Swearingen testified that Douglass’ duties 
were as follows: “He passes on all risks. Daily reports of the fire business 
go directly through his office and his approval or disapproval in 99 cases out 
of 100 is accepted by the company. It is his duty to follow up all inspections 
referred to him and act on all risks, moral, physical or otherwise.” Likewise he 
testified that Douglass knew of his relationship with the Blancett Motor Com- 
pany and with the Charleston Kissel Company; that he told Douglass in Park- 
ersburg that he and Hieatt had taken over the Charleston Kissel Company. 
Swearingen’s stenographer testified that she overheard a conversation between 
Swearingen and Douglass relating to Hieatt’s and Swearingen’s purchase of 
the Charleston Kissel Company. Douglass, however, denied having had or 
heard any discussion of Swearingen’s interest in either the Blancett Motor 
Company or Charleston Kissel Company, but said: “In one discussion he said 
he was thinking about taking the agency for the Kissel car. In Parkersburg 
he said he was up there to find an agent for the Kissel car—not the company.” 
Defendant had received a credit report which showed the names of persons 
interested in the Charleston Kissel Company, but which gave Swearingen’s 
name as “Swanger.” 

Plaintiff argues that retention of the unearned premium after the loss and 
after complete knowledge of the circumstances estops defendant’s denial of lia- 
bility. The policy involved here provided that “the policy shall be void if the 
assured has concealed or misrepresented any material fact or circumstance con- 
cerning this insurance.” Assuming there was no notice given to defendant of 
Swearingen’s relation with the Charleston Kissel Company, such concealment 
would have vitiated the policy and would have, under its terms, made it a nullity 
ab initio; its legal existence having been eliminated, ratification would be pre- 
cluded, and plaintiff left to pursue a civil action to recover the premium. 

The pertinent inquiries in the cause relate to the scope of Douglass’ agency 
and to Douglass’ knowledge of Swearingen’s dual agency. Plaintiff submits that 
the jury resolved these questions in its favor. The court instructed the jury 
(instructions 4 and 5) to find for defendant “unless the jury believe from the 
evidence in this case that the fact of such interest of said Swearingen in said 
Charleston Kissel Company was made known to the defendant company 
before it approved the issuance of said policy or that the defendant 
company after the issuance otf such policy, with full and complete 
knowledge of all the facts with relation to the interest of said Swearingen 
in said Charleston-Kissel Company and his connection therewith, affirmatively 
ratified the act of said Swearingen in issuing said policy.” It is not shown how 
long a time the court intended by “after the issuance of such policy.” Clearly, 
knowledge after the fire would not be sufficient. Defendant offered, and the 
court refused, an instruction that defendant would not be bound by information 
of Swearingen’s dual agency after the fire. We therefore cannot subscribe to 
plaintiff’s contention that the jury’s finding concluded that defendant had such 
knowledge prior to the fire. We are aware that instruction No. 6 charged the 
jury that the existence of a policy prior to January 17, 1927, had no materiality 
in the cause if the defendant did not have full knowledge of Swearingen’s re- 
lation with the Charleston Kissel Company at the time the business was re- 
insured. But all instructions must be read together (Styles v. Ry. Co., 62 W. Va. 
650, 59 S. E. 609, second point of the syllabus): and, in view of instructions 4 
and 5, we can but presume that the evidence of information after the fire was 
considered by the jury. It was clearly error to have refused instruction No. 12, 
and for that reason, the judgment is set aside, reversed, and the cause remanded. 

Judgment set aside; cause remanded. 
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CLEMENTS v. 





PREFERRED ACC. INS. CO. OF NEW YORK. 
No. 8700. 
Circuit Court of Appeals, Eighth Circuit. 
May 28, 1930. 
41 Federal Reporter (2d) 470. 
1. INSURANCE. 

Compliance with provision of automobile liability policy requiring immediate 
notice of accident was condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

On failure to give insurer immediate notice of accident, insurer could refuse 
to assume liability of assured’s son, who operated automobile. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. INSURANCE. 

Right of person injured to recover on automobile liability policy upon return 
unsatisfied of execution against assured’s son was contingent on son’s right in 
case he paid judgment. 

The policy provided that, in case execution against the assured was 
returned unsatisfied in an action brought by the injured person, an action 
could then be maintained by the injured person against the insurance com- 
pany under the terms of the policy for the amount of the judgment, not 
exceeding the amount of the policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. 

Twenty-three months’ delay in notifying insurer of automobile accident re- 
lieved insurer from liability to injured person, where policy required immediate 
notice. 

Insurer, on being notified of the accident, waived the breach of the 
provision requiring notice as far as the assured himself was concerned, 
but refused to assume any obligation under policy to assured’s minor son 
who was driving at time of accident. The son had not known of the policy, 
and his father knew nothing of the accident until a claim was made for 
injuries, almost two years after the date of the accident. The injured 
person recovered judgment against the son alone, and, on return of execu- 
tion unsatisfied, sought to recover the amount of the judgment from the 
insurance company under policy affording protection to persons operat- 
ing car with assured’s consent. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri; Merrill E. Otis, Judge. . 

Action by Daisy J. Clements against the Preferred Accident Insurance Com- 
pany of New York. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John H. Atwood, of Kansas City, Mo. (Harris, Reinhardt & Russell, of 
Chicago, Ill, and Atwood, Wickersham, Hill & Chilcott and Elon J. Levis, all 
of Kansas City, Mo., on the brief), for appellant. 

Lowell R. Johnson and Charles M. Miller, both of Kansas City, Mo., (Henry 
M. Shughart, of Kansas City, Mo., on the brief), for appellee. 

Before Booth and Gardner, Circuit Judges, and Sanborn, District Judge. 

SANBORN, District Judge. 

In May, 1921, James P. Newell lived in Chicago, Ill. He had a sixteen year 
old son, David, an automobile, and a policy of casualty insurance written by the 
Preferred Accident Insurance Company of New York, No. A. D. 538044. This 
policy contained the following provisions: 

“The Preferred Accident Insurance Company of New York Does Hereby 
Agree 

“(1) To indemnify, within the limits of liability expressed in Condition ‘L’ 
hereof, the Assured named and described in Statement No. 1 of the Declarations 
forming part hereof, against loss by reason of the liability imposed by law upon 
the Assured for damages on account of bodily injuries, including death at any 
time resulting therefrom, accidentally suffered or alleged to have been suffered 
while this Policy is in force by any person or persons, not employed by the As- 
sured, by reason of the ownership, maintenance or use within the limits of the 
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United States of America, or Canada, of any of the automobiles enumerated and 
described in Statement No. 5 of said Declarations ; 


“(2) To defend, in the name and on behalf of the Assured, any suits, even 
if groundless, brought against the Assured to recover damages on account of 
such happenings as are provided for by the terms of the preceding paragraph; 
* * * 


“Subject to the Following Conditions: 

“A. This policy does not cover * * * loss from liability on account of 
injuries or death caused or suffered by reason of the ownership, maintenance or 
use of any automobile under any of the following conditions: 

“1. While being driven or manipulated by any person in violation of law as 
to age, or if there is no legal age limit, under the age of sixteen (16) years. * * * 


“The word ‘Assured’ wherever used in the policy shall include in addition to 
the Assured named in the policy, any person, firm or corporation riding in or 
responsible for the operation of the said automobile or automobiles (for the pur- 
poses described in the policy) with the permission of said named Assured or (if 
the named Assured be an individual) with the permission of an adult member of 
the named Assured’s household who is not a chauffeur or a domestic servant; all 


obligations of the said named Assured, as set forth herein, to be binding upon said 
person, firm or corporation. 


“C. The Assured, upon the occurrence of an accident, shall give immediate 
written notice thereof, with the fullest information obtainable at the time, to the 
Company’s Home Office at New York, N. Y., or to its duly authorized agent. * * * 

“The insolvency or bankruptcy of the Assured hereunder shall not release 
the company from the payment of damages ior injuries sustained or loss occasioned 
during the life of this policy, and in case execution against the Assured is re- 
turned unsatisfied in an action brought by the injured, or his or her personal 
representative in case death results from the accident, because of such insolvency 
or bankruptcy, then an action may be maintained by the injured person or his or 


her personal representative against the Company under the terms of this policy 
for the amount of the judgment in the said action not exceeding the amount of this 
policy.” 


Mr. James P. Newell was the named assured. The policy covered his auto- 
mobile. It was in full force during the month of May, 1921. On May 18, 1921, while 
David Newell was alone driving the car, he ran into and injured the appellant. 
He did not notify his father of the accident. David knew nothing of the policy, 
and his father knew nothing of the accident. The company received no notice 
from any one at that time or until nearly two years thereafter. The first knowledge 
that the father had that the appellant claimed to have been injured by his car 


was in or about March, 1923. He wrote the company on April 17, 1923, that his 
son had recently told him of the accident. 


On May 16, 1923, the company advised Mr. Newell that it would assume no 
obligations under the policy to his son, because it had not received the notice pro- 
vided for by the policy; that if suit was filed against his son, he would be obliged 
to defend it at his own expense, and pay his own attorneys and any judgment 
which might be rendered against him; that, so far as James P. Newell was con- 
cerned, the company would waive the breach of the provision requiring notice, 
and treat the accident as one covered by the policy, but only on condition that it 
should not be deemed to have assumed any obligation to David Newell. David 
was also notified that the company would assume no obligation toward him. 


The appellant brought a suit to recover for personal injuries in the circuit 
court of Jackson county, Mo., against both James P. Newell and David Newell. 
The company, by its attorneys, defended the suit for James P. Newell alone. The 
tesult was a judgment against David Newell for $5,000. Execution upon the 
judgment was returned unsatisfied. The appellant then commenced this suit against 
the company under its policy. The company asserted two defenses: That notice 
had not been given as required by the policy; and that the accident was not one 
for which it was liable, since David Newell was driving the car in violation of an 
ordinance of Chicago which required a driver over sixteen years and under eighteen 
years of age ‘to be accompanied by an adult. A jury was waived, the case was 
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tried to the court, and the court ordered judgment for the company, holding 
both defenses good. The appeal was from the judgment. 


The appellant asserts that the company was liable to her under the policy re- 
gardless of the fact that it had no notice of the accident for twenty-three months 
after it occurred, and regardless of the fact that the car was being driven ix 
violation of the terms of a city ordinance of Chicago at the time of the accident. 
She claims that the failure of David Newell to give notice could not affect her 
right to recover under the policy; that the ignorance of David of the existence 
of the policy and his belief that the injuries of the appellant were not serious, 
and the fact that he was an unnamed beneficiary, excused him from giving notice. 

[1] The provision of the policy requiring immediate notice was a valid pro- 
vision, and substantial compliance with it was a condition precedent to the right 
to recover under it. See St. Louis Architectural Iron Co. v. New Amsterdam 
Casualty Co., 40 F.(2d) 344, and cases therein cited. 


In Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 
381, 38 L. Ed. 231, the Supreme Court of the United States said: “The compliance 
of the assured with the terms of the contract is a condition precedent to the right 
of recovery. If the assured has violated or failed to perform the conditions of 
the contract, and such violation or want of performance has not been waived by 
the insurer, then the assured cannot recover. It is immaterial to consider the rea- 
sons for the conditions or provisions on which the contract is made to terminate, 
or any other provision of the policy which has been accepted and agreed upon. 
It is enough that the parties have made certain terms, conditions on which their 
contract shall continue or terminate. The courts may not make a contract for 
the parties. Their function and duty consist simply in enforcing and carrying out 
the one actually made.” 


In the policy before us, the insurer contracted for immediate notice in case of 
an accident as a result of which it might become liable under the policy. This 
case well illustrates the importance of such a provision to it. The evidence in- 
dicates that at the time of the accident neither the appellant nor David Newell 
considered her injuries serious. That was apparently the reason that nothing was 
said by David to his father about the accident. The appellant made no claim and 
consulted no attorneys with reference to her claim for more than a year. It 
is probable that if prompt notice of the accident had been given, as required by 
the policy, the claim of the appellant would have been settled without a lawsuit 
and at a small expense. In any event, the accident would have been promptly 
investigated, the cause of it determined, evidence procured, and the nature and 
extent of the injuries to the appellant ascertained. It is a matter of common knowl- 
edge that with lapse of time witnesses disappear. The difficulty of establishing 
a defense, if one exists, is greatly increased, and the seriousness of injuries be- 
comes either increased or exaggerated. It frequently happens that injuries which 
may at first be fully compensated for by a small settlement, to the satisfaction of 
all concerned, later become complicated by mental or nervous disorders, either 
real or imaginary, which can only be cured by a large verdict. The hazard of 
insuring against liability for an accident of which an insurer is entitled to im- 
mediate notice is an entirely different risk than insuring against such liability where 
notice may be given at the end of twenty-three months. The premium charged 
is or should be measured by the hazard assumed. The premium on an insurance 
contract such as the one involved here which requires prompt notice ought to be 
one which would be entirely insufficient to carry a policy which provided that notice 
should be deemed sufficient if given within two years from the time of the acci- 
dent. This merely illustrates the importance of giving effect to the terms of 
the contract of insurance substantially as they are agreed to. 


In Maryland Casualty Co. v. Bank of England, 2 F.(2d) 793, 796, this court 
said: “The difficulty in this, as in some other insurance cases, is that the insured 
takes the view that all that is necessary to recovery on a bond or policy is to 
pay the premium and suffer a loss. That is rarely the case. The premium 15 
graduated according to the extent of risk as based on experience and reason. The 
risk of turning a person loose with money without check, word or supervision 
is one thing, while the risk on the same person under careful, frequent check and 
supervision is quite another. These promissory obligations of the insured which 
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affect the risk are about the only safeguards the insurer has and cannot be lightly 
disregarded.” See, also, New Amsterdam Casualty Co. v. Farmers’ Co-op. Union 
(C. C. Ay 2 BE. Ga) 234. 

In National Surety Co. v. Long (C. C. A.) 125 F. 887, 889, which involved 
liability under an indemnity bond which required immediate notice of default on 
the part of the contractor who was bonded, the obligee contended that if reasonable 
care was exercised in giving notice it was sufficient. This court used the following 
language: “The very purpose of a promise or of a covenant is to relieve the obligee 
of all inquiry relative to the care or negligence with which the obligor acts in its 
fulfillment, and to impose upon the latter the absolute obligation to perform it. 
Nothing less than full performance satisfies the undertaking. The obligation of 
a promise or of a covenant to pay a debt or to do an act is not to use ordinary 
care to comply with the terms of the agreement, but it is to perform it; and, in 
an action for its breach, it is not material what care the obligor used, or what 
negligence he was guilty of, in his endeavor to fulfill it. The only question ts, did 
he perform his contract? Guarantee Co. v. Mechanics’ etc., Co., 183 U. S. 402, 421, 
422, 22 S. Ct. 124, 46 L. Ed. 253. The covenant of the plaintiff in the case under 
consideration was to immediately notify the surety company of any failure or 
inability of the contractor to construct and complete the building at the time and 
in the manner specified in the contract, and the question was not whether or not, 
although he failed to give the notice, he had exercised ordinary care to do so, 
but whether or not he had actually given the notice immediately upon the appear- 
ance of the known inability and failure of the contractor to perform his agree- 
ment.” 

{2] The failure to give notice in this case left the insurance company in a 
position to deny all liability under the policy, It could waive this right either in 


whole or in part. It did not have to deny all liability or to assume all liability 
under the poicy which covered both James P. Newell and David Newell. The 
company waived its right only as to James P. Newell. 

(3] The appellant had the right to recover against the company upon the execu- 
tion issued upon her judgment against David Newell being returned unsatisfied, 


if David Newell would have had that right in case he had paid the judgment. United 
States Casualty Co. v. Breese, 21 Ohio App. 521, 153 N. E. 206; Weiss v. New 
Jersey Fidelity & Plate Glass Ins. Co., 131 Misc. Rep. 836, 228 N. Y. S. 314; 
Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 187, 1 A. L. R. 1374. In the 
last case, the Supreme Court of Massachusetts construed a state statute which 
permitted an injured person, after having obtained judgment against an insured, 
to sue the insurer direct, and provided that, in the event of loss, the liability of 
the insurance company should become absolute. The court held that the statute 
meant only that, in an action by the injured person against the insurer, the lia- 
bility of the insurer in so far as the amount of the loss was concerned should not 
be in dispute. The court said: “Whatever may be their degree of financial re- 
sponsibility, the clause does not mean that the other valid conditions of a contract 
of casualty insurance are abrogated. Whatever conditions are imposed by that 
contract, whether as to written notice by the insured to the insurer of any ac- 
cident and claim, the delivery to the insured of summons in case of action instituted, 
as to time of bringing action on the policy, or otherwise, are left in full force, 
unaffected by this clause.” 

[4] It is apparent that, since the insurer here did not receive the notice to 
which it was entitled under the terms of its policy, and since it was thereby relieved 
of its liability under the policy to David Newell, who alone was liable to the 
appellant, the appellant could not recover in this action. It therefore becomes 
unnecessary to consider any other question. 

The judgment is affirmed. 
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CASUALTY 


BINSWANGER v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
LIMITED, OF LONDON, ENGLAND. 
No. 16872. 
Kansas City Court of Appeals. Missouri. 
April 7, 1930. 
Rehearing Denied May 26, 1930. 
28 Southwestern Reporter (2d) 448. 
1. REFORMATION OF INSTRUMENTS. 

_ Evidence sustained decree reforming indemnity policy on ground of mutual 
mistake concerning insured’s name. 

_ The evidence showed that the building on the premises desired to be 

insured was occupied by the F.-M. Funeral Home, a corporation, of which 

F. and M. were the president and treasurer, respectively, as well as being 

the principal stockholders. The policy was reformed so as to name therein 

as the insured the F.-M. Funeral Home, a corporation, instead of F. and 

M., operating as the F.-M. Funeral Home. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 45[14].) 

6. CONTRACTS. 

Third person may sue on contract when supported by valid consideration and 
made for his benefit. 

(For other cases, see Contracts, Dec. Dig. § 187[1].) 

7. INSURANCE. 

_ Pedestrian negligently injured on sidewalk before insured’s premises was in 
privity with insured, authorizing action on indemnity policy as third-party 
beneficiary. 

The evidence showed that plaintiff’s intestate while walking on the 
sidewalk in front of the premises covered by the policy of indemnity in- 
surance, tripped over a wire stretched between the building and an electric 
light standard being constructed in the space between the sidewalk and 
the curb. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

11. INSURANCE. 

Pedestrian tripping over wire connected with light standard being con- 
structed near sidewalk before insured’s premises held injured on premises “or ways 
adjacent” within indemnity policy authorizing recovery against insurer. 

The policy in question provided further that the insurer should not 
be liable for injuries “due to the making of additions to, structural altera- 
tions in, * * * the premises.” It was contended that the construction of 
the light standard in the space between the sidewalk and the curb in front 
of insured’s place of business was the making of an “addition,” and hence 
expressly excluded. But the policy elsewhere distinguished between the 
“ngremises” and the “ways” adjacent thereto, and the exclusion clause 
dealt with additions to the “premises,” but not the “ways.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

12. INSURANCE. 


Pedestrian’s tripping over wire attached to light standard before insured’s 
premises held not caused by insured’s business as “undertakers,” so as to pre- 
clude recovery against indemnity insurer. 

The policy of insurance sued on stipulated that the insurer should not 

be liable for accidents “resulting from assured’s business operations as 
undertakers, embalmers or funeral directors.” This provision excluded 
merely those risks arising while insured was conducting its business, and 
hence did not exclude the act of constructing the light standard which 
would be equally useful to subsequent tenants conducting entirely different 
businesses. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 

Action by William M. Binswanger, administrator of the estate of Ilma N. 
Binswanger, against the Employers’ Liability Assurance Corporation, Limited, 
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of London, England. From a decree reforming a policy of insurance, and from 
a judgment for plaintiff‘on the policy as reformed, defendant appeals. 

Affirmed. 

Brown, Douglas & Brown, of St. Joseph, for appellant. 

Silverman & Strop, of St. Joseph, for respondent. 

BLAND, J. 


This is an appeal by defendant from a decree reforming, on the ground of 
a mutual mistake, a policy of indemnity insurance, so as to name therein as the 
assured the Fleeman-McNeill Funeral Home, a corporation, instead of John 
M. McNeill and William J. Fleeman, operating as the Fleeman-McNeill Funeral 
Home. The appeal is also from a judgment in favor of plaintiff upon the policy 
as reformed. 

The facts show that on August 13th, 1923, John M. McNeill and William 
J. Fleeman owned a building in the city of St. Joseph and had as a tenant therein 
the Fleeman-McNeill Funeral Home, a corporation, operating an undertaking 
establishment: that on or about said day one Ilma Binswanger (not an employee 
of the corporation) while walking upon the sidewalk in front of the premises, 
tripped over a wire stretched between the building and an electric light standard 
being erected by the Fleeman-McNeill Funeral Home in the space between the 
sidewalk and the curb in front of its place of business. A suit was brought by 
Mrs. Binswanger against the Fleeman-McNeill Funeral Home, a _ corporation, 
to recover damages. The defendant therein gave immediate notice to the defendant 
herein and complied with all of the requirements of the indemnity insurance 
policy which had been issued by defendant. Defendant disclaimed liability on 
its policy of insurance above described and declined to assume the defense of 
the cause or any obligation under its policy, for the injuries to Mrs. Binswanger. 
Pending the action Mrs. Binswanger died from causes not connected with the 
accident and the action was revived in the name of her administrator. Subse- 
quently, while the cause was pending, the Fleeman-McNeill Funeral Home became 
a bankrupt and plaintiff filed an amended petition making the trustee in bank- 
ruptcy a party defendant. The cause came on for trial and judgment was ren- 
dered in. favor of plaintiff against the Fleeman-McNeill Funeral Home and the 
trustee in bankruptcy for the sum of $3,000.00. Plaintiff received from the estate 
of said bankrupt the sum of $1,550.00, leaving a balance due upon his judgment 
of $1,450.00. Upon the closing of said bankrupt estate plaintiff caused execution 
to be issued upon his judgment against the Fleeman-McNeill Funeral Home, a 
corporation, which execution was returned unsatisfied. Thereupon, the plaintiff 
in that case brought this action. The action is in two counts, one to reform the 
policy and the other to recover from the defendant under the policy the balance 
due plaintiff under his judgment above described. 


_[l] It is first insisted by the defendant that the court erred in reforming the 
policy. The facts relating to the issuance of the policy in the wrong name through 
a mutual mistake show that John M. McNeill and William J. Fleeman were the 
principal stockholders in the Fleeman-McNeill Funeral Home, a _ corporation, 
of which Fleeman was the president and McNeill was the secretary and treasurer. 
Shortly prior to the issuance of the policy by defendant one Louis Nash, repre- 
senting the defendant, solicited McNeill to take out a policy of liability insur- 
ance. In all of the negotiations between the insured and the insurer leading up 
to the execution and delivery of the policy McNeill acted solely for the insured 
and Nash solely for the insurance company. 

McNeill testified that Nash solicited him to take out insurance for the Flee- 
man-McNeill Funeral Home, a corporation, which resulted in the witness agree- 
ing to take out a policy and his telling Nash to have the policy cover the Fleeman- 
McNeill Funeral Home, a corporation. McNeill testified that the policy was 
to cover liability “for any one that might get hurt around the properety”; that 
the witness told Nash that he wanted the policy to cover “the operations of the 
Fleeman-McNeill Funeral Home.” The evidence is undisputed that the corporation 
paid the premium upon the policy. McNeill further testified that Nash procured 
from the witness the desired information about the policy which information 
Nash wrote down; that sometime after Nash delivered the policy the witness 
looked at it and was about to put it away but noticed that the policy was made 
out to John M. McNeill and William J. Fleeman instead of the Fleeman-McNeill 
Funeral Home; that he communicated with Nash and told him “the policy was 
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written up wrong.” The evidence shows that one Stubbs, operating under the 
name of the Stubbs-McDonald Agency, was the local agent of the insurance com- 
pany. Nash worked out of Stubbs’ office. McNeill further testified that Nash 
reported that he had seen Stubbs and that the latter had told Nash that the 
policy was written the way it was “in order to cover the Fleeman-McNeill Fun- 
eral Home, a corporation, John M. McNeill and William J. Fleeman, and it 
was all right.” McNeill accepted this statement and retained the policy. 

Nash, testifying for the defendant, denied the conversation testified to by 
McNeill relative to the policy covering the corporation as well as the individuals. 
Nash testified that he had more than one interview with McNeill and that in 
the first one McNeill told him that one Strop had an interest in the real estate 
but not in the undertaking business, and what was wanted was some kind of 
liability insurance to protect Strop. The witness testified that he knew that the 
undertaking business was carried on under the name of the Fleeman-McNeill 
Funeral Home, a corporation, and that he tried to get McNeill to take out a 
policy of liability insurance that would cover the corporation; that McNeill said, 
“No, that is not what we want. We want a policy protecting us as joint owners 
of this property” and not as operators of the funeral home. He further testified 
that when he first attempted to interest McNeill in insurance for the corporation 
McNeill requested him to find out the cost of such insurance; that the witness 
had a young lady who was in the office of Mr. Stubbs (Stubbs was merely the 
local agent and had no authority to execute policies of insurance) write to F. D. 
Hirshberg & Company, general agent of the insurance company located in St. 
Louis; that several letters were exchanged between the general agent and the 
local agent relative to the kind of insurance desired and the cost thereof. Nash 
dictated some of the letters himself. The first letter, as was all of the correspond- 
ence, was headed “Re. Fleeman-McNeill Funeral Home,” and recited: 

“This piece of property 100 feet by 120 feet is owned by the Fleeman-McNeill 
Funeral Home and the building situated at 1208 Francis is occupied by them. The 
store building at 1204 Francis Street is to be torn down and the building shown 
in the rear of 1204 Francis has already been removed. They do not own the 
building in the rear of 1212 Francis but it is occupied by them as a garage and 
warehouse.” (Italics ours.) 

On May 12th, 1922, the St. Louis office answered this letter. In its letter 
the St. Louis office inquired whether the applicant wanted an owner’s or landlord’s 
contingent public liability or whether the applicant desired insurance as occupant 
of the premises covering their operations as undertakers and funeral directors and 
quoted rates for both kinds of policy. This letter also stated: ; 

“If these people occupy the premises described and desire to cover their 
operations as undertakers and funeral directors, it will be necessary to cover 
the risk by Employers and Public Liability policies. * * * 


“If they only wish to cover their liability as owners or landlords of the 
premises a general liability policy may be written on which the premium would 
be about $12.00 total on the two buildings for $5/10,000 limits. According to 
the diagram enclosed by you the main building has a ground floor area of 2550 
ft., and we assume that this is a two story building with a total area of 5100 ft. 
We also assume that the garage and warehouse building is one story only and 
the quotation of $12.00 is based on these dimensions. Written under a general 
liability policy the policy would not cover any liability due to their operations 
as undertakers or funeral directors, which, as stated, can only be covered under 
the regular forms of employers and public liability policies.” 


The witness further testified that he took this letter to McNeill and explained 
it to him, and that McNeill said that he did not care to “protect the employees’ ; 
that he wanted to protect Fleeman, Strop and himself “in this building.” The 
witness testified that it was then that McNeill “made this decision to buy what 
I would call a general liability policy for owners or landlords, a liability policy 


covering only the premises.” McNeill testified in rebuttal that. Strop had no interest 
of any kind in the building. 


After this interview had between Nash and McNeill, other letters were ex- 
changed between the Stubbs-McDonald Agency and F. D. Hirshberg & Company 
relative to the insurance. (This correspondence is shown in the record.) 


letter dated May 15th, 1922, from the local agent to the general agent reads as 
follows: 
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“Replying to your letter of May 12th we enclose herewith Submissions of 
Particulars for a Landlord’s liability policy covering premises shown on tracing 
previously sent you for a term of three years. 

“Kindly forward policy with your usual promptness, and oblige.” 

To this letter the general agent at St. Louis replied on May 18th, 1922, 
and among other things stated that: 

“The policy applied for in this case would be limited to public liability cov- 
erage occurring in or on the premises or ways adjacent, and not due to Assured’s 
business operations. 

“We believe that what Assured desires is a combination of Employers’ and 
Public Liability Insurance to be written on a pay roll basis at the rates and under 
the conditions outlined in our letter of the 12th inst.” 

On May 26th, 1922, Stubbs wrote the general agent stating that the applicant 
“desires only the contingent form of landlord’s liability as outlined in your letter 
of May 12th.” In none of these letters was the St. Louis office advised that 
Fleeman and McNeill were the owners of the premises but all of them stated 
that the Fleeman-McNeill Funeral Home desired the insurance without stating 
whether the applicant was a corporation or otherwise. 

Thereupon the policy in question was executed by one Gray, as attorney-in- 
fact for the defendant, who was associated with the general agent in St. Louis, and 
ee was forwarded to the local agent and was delivered by Nash as afore- 
said. 

The “Submission of Particulars for Insurance” being in the nature of an 
application for the policy but not signed, which was written by Nash describing 
be premises and received by the St. Louis office on May 17th, 1922, contains the 
following : 

“Statement 1: Name of Assured, John M. McNeill and Wm. J. Fleeman, 
owners and operators of Fleeman-McNeill Funeral Home. 

“Statement 2: Address of Assured, 1202-08 Francis Street. 

“Statement 3: The Assured is, Corporation. 

“Statement 4: Location of the premises is: 1202-08 Francis Street. The 
premises are occupied as Funeral Home, ‘Undertakers.’ The Estimated Number 
of Employees is: 5. The occupation of Employees is: Embalmers and Assistants. 
The estimated Compensation is: $5,000.00. 

“Statement 5: The interest of the Assured in the premises is Owners. 

“Statement 6: The Assured manages the premises, except as follows: Small 
grocery store at 1202 Francis street, same to be torn down within 30 or 60 days. 

“Statement 7: The insured occupies the premises, except as follows: Small 
grocery store at 1202 Francis Street, same to be torn down within 30 to 60 days.” 

“Statement 11: There is no other Liability Insurance carried by the Assured 
on the Risk, except at follows: No. None other than automobile.” 

The policy provided that it covered: ; ; . 

“Bodily injuries, including death at any time resulting therefrom, accidentally 
sustained by any person or persons other than employees of the Assured while 
within or upon the premises or the ways adjacent thereto, or elsewhere, by reason 
of the occupation, the use, the maintenance, the ownership or the control of the 
said premises by the Assured as described in the Declarations, including the mak- 
ing of such repairs and ordinary alterations as are necessary to the care of said 
premises and their maintenance in good condition.” _ 

It contained an endorsement or rider thereon reading as follows: 

“Attached to and forming a part of policy No. GL.PL-1368 issued to John 
M. McNeill and Wm. J. Fleeman, operating as Fleeman-McNeill Funeral Home. 

“In consideration of the rate of premium at which this policy is issued, it is 
hereby understood and agreed that the insurance granted by this policy does not 
cover or apply to accidents sustained by any person or persons whomsoever result- 
ing from assured’s business operations as Undertakers, Embalmers or Funeral 
Directors, anything in the policy to the contrary notwithstanding.” — 

The declarations contained in the policy, under item one, provided: 

“Name of Assured, John M. McNeill and Wm. J. Fleeman, operating as Flee- 
man-McNeill Funeral Home. P. O. Address, 1202-08 Francis St., St. Joseph, 
Missouri. The Assured is a Co-partnership.” 


The declarations also provided as follows: 
“Item 5: The interest of the Assured in the premises is owner. 
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“Item 6: The Assured manages the premises, except as follows: No. excep- 
tions. 

“Item 7: The Assured occupies the premises, except as follows: May be 
occupied by tenants in part” (evidently referring to the grocery store building 
located at 1202 Francis Street). 

Aside from McNeill and Nash two other witnesses testified, to-wit: Stubbs 
and Gray (witnesses for the defendant). The testimony of Stubbs tends to show 
that he understood when the matter of insurance first came up that Fleeman- 
McNeill in their personal capacities were operating the Fleeman-McNeill Funeral 
Home but that he afterwards found out that the Fleeman-McNeill Funeral Home 
was a corporation; that, “when the question came up of separate ownership and 
the question of whether we were to cover the Fleeman-McNeill Funeral Home, 
incorporated, or the owners of the real-estate and building, then I got into the 
case, and it was decided that owners’ liability policy was what was wanted.” 
“OQ. You decided that? A. Nash told me, and quoted them rates for public 
liability and employers’ liability for the funeral home and owners’ public lia- 
bility”; that he got into the case “as soon as the correspondence was started and 
the question of ownership of the property came up”; that it was at this time 
that he was under the impression that Fleeman-McNeill were personally operating 
the Fleeman-McNeill Funeral Home; that the Fleeman-McNeill Funeral Home 
as occupants of the property could have procured a policy against liability to the 
public; that Nash reported to him that what was desired was a policy for the 
owners of the property; that when the application first came into his office he 
understood that the Fleeman-McNeill Funeral Home owned the property and 
“as our discussion developed it proved that the ownership of the property was 
in the name of Fleeman and McNeill”; that he discovered the true ownership 
after he sent Nash “back to get that information,” which was “immediately” ; 
that Nash told him that the insurance was wanted at the location in question and 
that the witness knew that the Fleeman-McNeill Funeral Home, which he under- 
stood to be a partnership, was occupying the premises; that he understood that 
the Fleeman-McNeill Funeral Home “wanted the insurance at that location but 
the character of insurance was a matter that they were trying to agree upon”; 
that later at the time the witness wrote the letter to the St. Louis office dated 
May 26th, he found that the property was owned by Fleeman and McNeill. Stubbs 
denied that he told Nash that the policy covered the corporation as well as the 
individuals. 

The testimony of Gray was to the effect that what he knew about the matter 
he gleaned from the correspondence and the Submission of Particulars we have 
mentioned; that his understanding was that the owners of the premises desired 
the insurance and that what was wanted was an owner’s or landlord’s public 
liability insurance policy, which is generally referred to as a general liability 
policy; that the issuance of such a policy is based upon the area and frontage 
of the building; that the company issued another public liability policy to operators 
of business establishments, in which event it was necessary for the assured to 
take out an employer’s liability insurance policy; that the company would issue 
an employer’s liability policy without the public liability policy but it would not 
issue a public liability policy to an operator of the business unless an employer's 
liability policy was taken out at the same time; that these policies to operators 
of businesses, instead of being based upon the area and frontage of the building 
would be based upon a pay-roll basis; that a public liability policy was less 
hazardous than an employer’s liability policy and less expensive; that his company 
was not interested as to whether the insured were individuals or a corporation; 
that the policy would have been issued just the same. 


“Q. You understood (from the letter of May 11, 1922) by this that the Fleeman- 
McNeill Funeral Home was applying for insurance? A. Whoever was applying 


for insurance was doing business there, whether a corporation, co-partnership or 
whatever it might be. 


“Q. Did you intend to insure the Fleeman-McNeill Funeral Home, whether 
a corporation, partnership, or anything else? A. We did if that was the legal 
title of the assured, that was our intent”; that he understood when issuing the 
policy that it was the owners of the property who desired the public liability 
insurance and that such owners were Fleeman and McNeill whom he intended 
to insure as individuals; that he did not know that Fleeman and McNeiil were 
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not operating the Funeral Home but took it for granted that the Fleeman-McNeill 
Funeral Home was a partnership composed of McNeill and Fleeman and _ that 
they were not only the owners of the building but the operators of the business. 

It makes little difference as to the understanding of Stubbs and Gray relative 
to the matter as to who should be insured if there was an agreement between Mc- 
Neill and Nash that the insurance was to be in favor of the corporation, and 
we think that the testimony relative as to what occurred between these two fully 
substantiates the conclusion of the chancellor that there was a mutual mistake in 
the writing of the policy. 

Nash testified that he knew that Fleeman and McNeill owned the property 
and that they, as individuals, were not conducting the funeral home but that 
the business was being conducted by the Fleeman-McNeill Funeral Home, a 
corporation. While he attempts to deny the agreement as testified to by McNeill 
the facts and circumstances tend strongly to show that his denial is not to be 
believed in view of McNeill’s positive testimony upon the subject. The documen- 
tary evidence, alone, in the case tends to contradict Nash’s denial as well as 
Stubbs’ testimony that the latter finally learned that Fleeman and McNeill, per- 
sonally, owned the premises. In the first place the statement of “Particulars for 
Insurance” prepared by Nash and examined by Stubbs before it was forwarded 
to the St. Louis office, recites that the insured was a “corporation.” Statement 
No. 4 in the submission of particulars for insurance, would indicate that the 
assured was conducting a funeral business on the premises. Statement No. 6 
states that the assured managed the premises except for a small grocery store 
upon them. Statement No. 7 shows that the insured occupied the premises. Of 
course, the occupier of the premises was the corporation. Statement No. 11 indi- 
cates that the assured carried liability insurance upon automobiles, the clear 
inference being that the automobiles were owned by the corporation that con- 
ducted the business on and occupied the premises and not the owners of the 
property. The letters that Nash addressed to F. D. Hirshberg & Company, 
general agent in St. Louis were all headed “Re. Fleeman-McNeill Funeral Home,” 
as well as the letters sent to the local agent by that company. There was no 
change in the information as to who owned the building, contained in Stubbs’ 
letters after he says he learned that it was owned by Fleeman and McNeill indi- 
vidually. When the policy was returned Nash delivered it. The endorsement 
upon it shows that the persons insured were “Undertakers, Embalmers or Funeral 
Directors.” 

It would appear that the policy was written from the information furnished 
the St. Louis office contained in the “Submission of Particulars,” for the wording 
of the policy is exactly the same as that contained in the submission of particulars 
except the policy described the insured as a co-partnership. It would appear 
that Nash in preparing the submission of particulars overlooked, either carelessly 
or ignorantly, the difference between insuring John M. McNeill and Wm. J. 
Fleeman as owners of the corporation and the corporation. But it almost con- 
clusively appears from the documentary evidence that it was the corporation 
that he intended to be insured. The testimony discloses that all of the information 
furnished the St. Louis office had its origin in Nash. Nash knew that the Fleeman- 
McNeill Funeral Home was a corporation and all of the correspondence is headed 
“Re. Fleeman-McNeill Funeral Home.” There is much in the testimony tending 
to show that Nash dictated the first two letters to the St. Louis office. There 
is nothing in the correspondence to indicate that the Fleeman-McNeill Funeral 
Home was a partnership. A fair interpretation of the documentary evidence dis- 
closes that Nash knew that the Fleeman-McNeill Funeral Home was a corpora- 
tion but thought that it was the owner of both the real-estate and the business. 

During his cross-examination Nash, confronted with the statement of “Par- 
ticulars for Insurance” which he prepared and which recited that the assured 
was a corporation, testified : : 

“Q. Why do you remember all the details of your conversation with John 
McNeill? A. He said specifically what he wanted, and I know the concern, 
stockholders, more or less interested. 


“Q. There he said he wanted the corporation insured—the insured is a cor- 
poration? <A. Yes. 


“Q. When you wrote that you knew what you were doing? A.I pre- 
sume so.” 
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Almost immediately he took back this testimony by stating that the assured 
was not the corporation because what McNeill desired was coverage for the owners 
of the property, to-wit: Fleeman, McNeill and Strop. 

Gray testified that the person who prepared the policy changed the designa- 
tion of the insured as a corporation, as indicated in the submission of particulars, 
to a co-partnership “to conform to the name of the insured as it was given in the 
application.” That is to say that the policy was issued because item one of 
the submission of particulars taken in a strictly technical sense would indicate 
that the insured was to be McNeill and Fleeman as individuals. However, a 
reading of the whole of the submission of particulars would plainly indicate that 
the party desiring insurance was operating an undertaking business as well as being 
the owner of the premises, and shows in view of the subsequent issuance of this 
policy that the defendant had no rule requiring employers’ liability insurance under 
the circumstances. While the submission of particulars prepared by Nash, and 
upon which the policy was issued, was perhaps ambiguous as to whether the 
applicant was a corporation or individuals, Nash himself knew that the operator 
of the business was a corporation. Therefore, it is almost conclusively shown 
by the submission of particulars itself, disclosing as it does on its face that the 
applicant was a corporation and conducting the business on the premises, that 
Nash intended to insure the corporation. Undoubtedly he thought that the cor- 
poration was the owner of che premises as well as the operator of the business. 

[2] We are not unmindful of the rule that in order for a court of equity to 
reform a written instrument on the ground of mistake the testimony sustaining 
the court’s action must be clear, cogent and convincing and leave no room for 
reasonable doubt. Robinson vy. Korns, 250 Mo. 663, 675, 157 S. W. 790; Wilhite 
et al. v. Wilhite, 284 Mo. 387, 395, 224 S. W. 448; 5 Pomeroy’s Equity Juris- 
prudence (2d Ed.) p. 4740. The trial court saw the witnesses and was justified 
in arriving at the conclusion that the plaintiff made out a case, even in view of 
this unusual burden cast upon him. 


[3] However, it is claimed by the defendant: “The party asking reformation 
must establish, by clear and convincing proof, a superior equity in himself not 
barred by negligence or laches.” Laches, if there were any in this case (and 
we think there was none), was not pleaded by the defendant, and therefore, it is not 
now in position to make any point in reference to that matter. Hecker v. Bleish, 
319 Mo. 149, 3 S. W. (2d) 1008; Coleman v. Ins. Co., 273 Mo. 620, 201 S. W. 544. 

[4] Whether or not negligence in this kind of a case is a matter of defense 
and can be taken advantage of by defendant, if it appears in plaintiff's testimony 
even though not pleaded by defendant, which it was not, we are not convinced 
that there was any negligence on the part of McNeill in this case. As soon as 
he found out that the policy was written to cover the wrong parties he took 
up the matter with Nash and Nash reported to him that the policy not only cov- 
ered the individuals but the corporation. While Nash denied that he did this 
we are not disposed to take his testimony upon any subject in connection with 
the case. While Stubbs testified that he did not tell Nash the things attributed 
to Stubbs, yet, Nash may have communicated the information to McNeill without 
consulting Stubbs. In other words Nash may have made up out of the whole cloth 
what he told McNeill. If McNeill had been a lawyer he would not have been 
justified in concluding that the policy covered the corporation as well as the 
individuals, even though Nash assured him to the contrary. However, in one 
place in the policy it described McNeill and Fleeman as individuals and in 
another portion the assured is described as the operators of the Fleeman-McNéeill 
Funeral Home, which McNeill evidently had informed Nash was a corporation, 
and in another portion the policy excludes liability for injuries resulting from 
the operation of assured’s business. In view of these facts and Nash’s assur- 
ances to McNeill we are not disposed to convict McNeill, who was not a law- 
yer, of negligence in reference to the matter, in view of the fact that he sought 
advice on the matter from the person he would naturally go to and the policy 
might well be misleading to a layman on the point in question in view of all 
of the circumstances surrounding its taking out by McNeill. 

It is claimed that “neither plaintiff nor his intestate were parties to the 
contract of insurance, nor do they bear such relationship to it or to Fleeman- 
McNeill Funeral Home as entitles him to maintain an action for reformation. 
In this connection it is argued that “the rule uniformly applied in determining 
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who are entitled to reformation, limits the remedy to original parties or those in 
privity with them.” 

The policy contains the following provision: 

“The insolvency or the bankruptcy of the Assured shall not relieve the Cor- 
poration from the payment of such amount hereunder as respects any such injuries 
sustained before such insolvency or bankruptcy as would have been payable 
but for such insolvency or bankruptcy. If, because of such insolvency or bank- 
ruptcy, an execution against the Assured is returned unsatisfied in an action 
brought to recover damages on account of any such injuries sustained before 
such insolvency or bankruptcy by the injured or by any other persons claiming 
by, through or under the injured, then an action may be maintained by the 
injured, or by such other persons claiming by, through or under the injured, 
against the Corporation, subject to the provisions and the limits of this Policy, 
for the amount of the judgment in said action.” 

[5-7] It is well settled that a contract may be made for the benefit of a third 
person and such a contract, when supported by a valid consideration, may be 
sued upon by such person. The rule is well stated in Uhrich v. Globe Surety 
Co., 191 Mo. App. 111, 114, 166 S. W. 845, 846, as follows: 

“A contract between two parties upon a valid consideration may be enforced 
by a third party when entered into for his benefit. This is so though such third 
party be not named in the contract, and though he was not privy to the considera- 
tion. It is sufficient in order to create the necessary privity that the promisee 
owe to the party to be benefited some obligation or duty, legal or equitable, which 
would give him a just claim.” (Italics ours.) 

In Lumber Co. v. Schwartz, 163 Mo. App. 659, 665, 147 S. W. 501, 502, 
it is stated: 

“A third person for whose benefit a contract is made may enforce the con- 
tract in an action prosecuted in his own name and in an action on a common-law 


bond of the nature of that in suit a materialman for whose benefit the bond was 
taken may sue as plaintiff.” 


That there was such a privity between the insured and the deceased, to whom 
the insured owed a duty not to negligently injure, there can be no question. 
Finkelberg v. Continental Cas. Co., 126 Wash. 543, 219 P. 12; Arizona Mutual 
Auto Ins. Co. v. Bernal, 23 Ariz. 276, 203 P. 338; Gugliemetti v. Graham, 50 
Cal. App. 268, 195 P. 64; Stusser v. Mutual Union Ins. Co., 127 Wash. 449, 
221 P. 331, 333; Rose v. Zurich, etc., Co., 296 Pa. 206, 145 A. 813; U.S. F. & 
G. Co. v. Williams, 148 Md. 289, 129 A. 660: American Automobile Ins. Co. 
v. Struwe (Tex. Civ. App.) 218 S. W. 534; 13 C. J. p. 711; 36 C. J. p. 1132; 
31 C. J. pp. 457, 458; Grennell v. Cass County, 193 Iowa, 697, 187 N. W. 504; 
Cox v. Fid. & Dep. Co., 157 Mich. 59, 121 N. W. 494; People v. Pub. Serv. Comm., 
153 App. Div. 129, 138 N. Y. S. 434, 435. 

[8, 9] The evidence shows that while Fleeman-McNeill Funeral Home, a 
corporation, was not insolvent or bankrupt on the day Mrs. Binswanger was 
injured, at the time this suit was instituted it was insolvent and the estate of 
that corporation had been fully wound up and distributed among its creditors. 
It is difficult to imagine how the rights of Fleeman-McNeill Funeral Home can 
be adversely affected by a reformation of the policy. No effort is being made to 
change the contract but merely to cause the evidence of the contract, the writ- 
ing, to speak the truth. Plaintiff being entitled to sue upon the contract was 
entitled to the benefit of the true contract and was, therefore, entitled to have the 
evidence of that contract corrected. The defect in the parties, if any, was apparent 
on the face of the petition while a demurrer was filed attacking the petition on 
the ground not assigned the demurrer was waived by defendant’s action in filing 
an answer and going to trial. Zinc Co. v. Amsden, Leonard & Co., 125 Mo. App. 
912, 102 S. W. 1087; Haughey, etc., v. Joyce, 41 Mo. App. 564. 

It is substantially admitted by the defendant that if there is any privity 
between plaintiff and the insured that plaintiff is entitled to bring this suit for 
reformation. From the authorities we have cited it is quite apparent that such 
privity exists. 

_ _We have examined the cases of Partridge v. Partridge, 220 Mo. 321, 119 
5. W. 415, 132 Am. St. Rep. 584; Crawley v. Crafton, 193 Mo. 421, 432, 91 S. W. 
1027, cited by the plaintiff, and find that they are not in point. They merely hold 
that a court of equity will not reform an instrument which constitutes merely 
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a voluntary executory contract. In the case of Howsmon v. Trenton Water 
Co., 119 Mo. 304, 24 S. W. 784, 23 L. R. A. 146, 41 Am. St. Rep. 654, it was held 
that a citizen whose house was destroyed by fire because of an insufficient water 
supply could not maintain an action upon a contract between the city in which 
he lived and the water company where the water company merely agreed with 
the city to respond in damages for loss by fire caused by its failure to comply 
with the contract. This case is unlike the Howsmon Case. The Fleeman-Mc- 
Neill Funeral Home owed a legal duty to pedestrians not to negligently injure 
them. Therefore, in procuring the policy the Fleeman-McNeill Funeral Home 
was seeking to protect itself against lawsuits on account of possible violations 
of that duty: In the Howsmon Case the city did not owe any legal duty to users 
of water to maintain sufficient pressure to extinguish their fires. In the Hows- 
mon Case the contract did not expressly provide that in the event there was failure 
on the part of the water company to furnish a reasonable or adequate supply of 
water to extinguish fires that a citizen could sue it, and one of the things the 
court determined was whether or not the contract was for the benefit of any other 
than the city. This is clearly disclosed at page 314 of 119 Mo. 24 S. W. 784, 
787, in the opinion where the court says: 

“It does not clearly appear that the benefit was intended for the citizens in 
their individual capacity, but may have been intended for the protection of the 
municipality, and, in the absence of express power in the municipality to make 
contracts for the indemnity of its individual citizens, should be so construed. 
City ex rel. v. O’Connell, 99 Mo. 357, 12 S. W. 791.” 

In the case at bar the policy expressly provides that the injured party may 
sue the defendant. 

[10] It is insisted that the evidence shows that Nash was merely a broker 
representing plaintiff and was not the agent of the defendant. There is no merit 
in this contention. The evidence relating to this matter shows that no one 
applied for insurance but that the same was solicited by Nash; that Nash rep- 
resented to McNeill that he was with the Stubbs-McDonald Agency and McNeill 
regarded him as agent for the defendant; that Nash delivered the policy; that 
he operated out of the office of the Stubbs-McDonald Agency which furnished 
him a desk in the office therein. It was his business to solicit insurance and 
present the applications to the Stubbs-McDonald Agency and the agency had 
the selection of accepting or refusing the applications. In other words in all 
cases Nash was required to give the agency first privilege of taking the insurance. 
The evidence further shows that Stubbs requested Nash to get the particulars 
in this case; that the statement of the particulars for insurance was prepared 
by Nash; that Nash dictated letters for the Stubbs-McDonald Agency; that 
he notified the general agent at St. Louis for the Stubbs-McDonald Agency as 
to the kind of insurance that insured wanted. Although Stubbs testified that 
Nash was merely a broker working out of Stubbs’ office and did not represent 
the Stubbs agency, he was writing the St. Louis office for Stubbs. The evidence 
further shows that the forwarding of the statement of the particulars for insur- 
ance was done by Nash for Stubbs; that Nash’s name was not upon the window 
of the office as conducting business upon his own account; that Stubbs paid 
him a proportion of the premiums upon the business he procured; that the 
Stubbs-McDonald Agency carried charges against customers for insurance placed 
by Nash and charged such customers upon the books (the items being marked 
to indicate that Nash had procured the business); that Nash made collections of 
insurance premiums for policies he procured. We think that under the cir- 
cumstances Nash was an employee of the Stubbs-McDonald Agency and not 
a broker representing the insured. Benanti v. Security Co., 222 Mo. App. 763, 
9 S. W. (2d) 673, 675; Smith v. Ohio Millers’ Mutual Fire Ins. Co., 320 Mo. 
146, 6 S. W. (2d) 920, 928; Lehman v. Fire Ins. Co. 183 Mo. App. 696, 706, 707 
167 S. W. 1047; Farber v. American Ins. Co., 191 Mo. App. 307, 320, 323, 177 
S. W. 675. 

[11] In relation to the second count of the petition it is claimed that plaintiff 
is not entitled to recover because the standard which was being erected at the 
time deceased fell over the wire “was a new structure and the work cannot by 
any stretch of the imagination be classed as ‘such repairs and ordinary alterations 
as are necessary to the care of said premises and their maintenance in good con- 
dition,’ which is the language of the coverage clause.” However, the coverage 
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clause is broader than this. It provides that these things are included, but states 
that it covers bodily injuries and death sustained by persons “while within or 
upon the premises described in the declarations, or the premises or ways adjacent 
thereto, or elsewhere.” In the clause relating to exclusions the policy provides 
that injuries “growing out of or due to the making of additions to, structural 
alterations in, * * * the premises” are excluded except under certain conditions, 
which in this case were not met by the insured, and the endorsement on the policy 
excludes accidents “resulting from assured’s business operations as undertakers, 
embalmers or funeral directors, anything in the policy to the contrary notwith- 
standing.” 

It > claimed that the erection of the light standard was clearly the making 
of an addition within the definition of the policy and did not constitute repairs 
and ordinary alterations. However, the exclusion clause relates to the making 
of additions, etc., “of the said premises,” and that part of the coverage clause relat- 
ing to repairs and ordinary alterations refers to work done on the premises. Neither 
covers the ways adjacent to the premises, and the erection of the light standard 
was not the making of additions to, structural alterations or an extraordinary 
repair of the premises, but it was work done outside of the premises. This we 
must hold in the light of the fact that the policy distinguishes between the premises 
and the ways adjacent thereto. 

{12] As far as the claim that the standard was to be used for lighting the 
premises used by insured for the purposes described in the endorsement on the 
policy, there is no merit in this contention. The risks eliminated by the endorse- 
ment on the policy were those arising while assured was conducting its business. 
The erection of the standard was just as useful to other and subsequent busi- 
nesses that might be conducted upon the premises, whether undertaking or other- 
wise, as it was to the business then being conducted upon it. It therefore did not 
essentially pertain to the undertaking business. It cannot be said to have resulted 
in an accident sustained from the assured’s business operations as undertakers, 
etc. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


HARDING v. THE re & CASUALTY CO. OF NEW YORK. 
o. 21112. 
St. Louis Court of Appeals. Missouri. 
: May 6, 1930. 
As Modified on Denial of Rehearing May 20, 1930. 
27 Southwestern Reporter (2d) 778. 


1. JURY. 
Trial judge is vested with large discretion, although reviewable, in superin- 
tending selection of jury. 
(For other cases, see Jury, Dec. Dig. § 85.) 
2. APPEAL AND ERROR. 
_ General rule is qualification of juror is matter of exception, and where there 
is no timely exception, there is nothing for appellate review. 
(For other cases, see Appeal and Error, Dec. Dig. § 272[1].) 
3. NEW TRIAL. 
Where disqualifying matters are gone into on voir dire but deception is prac- 
ticed, court will consider juror’s qualification on motion for new trial. 


(For other cases, see New Trial, Dec. Dig. § 42[1].) 
4. JURY. 


That juror was great believer in insurance and sent insurance coming his 
way to friend did not indicate prejudice or work disqualification in action on 
insurance policy. 

(For other cases, see Jury, Dec. Dig. § 97[1].) 

5. NEW TRIAL. 

Where juror made frank statement on voir dire regarding insurance activities 
in action on policy, evidence regarding subsequent discussion of same matter 
among jurors would not show deception was practiced. 

(For other cases, see New Trial, Dec. Dig. § 140[3].) 
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Appeal from St. Louis Circuit Court; Wm. H. Killoren, Judge. 

“Not to be officially published.” 

Action by Frances Harding against the Fidelity & Casualty Company of 
New York. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

George G. Vest, of St. Louis, for appellant. 

George A. Hodgman, of St. Louis, for respondent. 

BENNICcK, C. 

This is an appeal by the plaintiff from an adverse verdict and judgment ren- 
dered in the circuit court of the city of St. Louis, in an action brought by her 
to recover from defendant on a policy of insurance against robbery. 

No question is raised as to the merits of the case proper, and consequently 
the contents of the pleadings, and the evidence bearing upon the liability of 
defendant for the loss, are all of unimportance, and need not be considered. For 
the sole point on her appeal, plaintiff insists that her motion for a new trial 
should have been sustained because of certain alleged deception practiced upon 
her by one of the veniremen during the voir dire examination of the panel, 
so that, for the purposes at hand, a statement as to this one feature of the case 
will suffice. 

The trial was commenced on April 25, 1929, and finished on the following 
day. All the evidence that has been brought up was taken at a hearing upon 
plaintiff’s supplemental motion for a new trial, filed within four days after the 
rendition of the judgment, however, in which the point regarding the qualifica- 
tion of one of the jurors was first raised. 

Among the eighteen prospective jurors was one Campbell, who survived 
all challenges, and subsequently became the foreman of the jury, signing the 
verdict for defendant along with nine of his associates. 

There seems to be no dispute about the fact that during the interrogation of 
the panel on voir dire by plaintiff’s counsel, he asked the members collectively 
whether any of them were biased or prejudiced in favor of insurance companies, 
and whether any of them were connected with the insurance business. Receiving 
no response to his questions, he assumed, as he had the right to do, that all answers 
were in the negative. It further appears that in answering an inquiry as to his 
business, Campbell stated that he was a realtor or real estate dealer, and the 
notes taken at the time by plaintiff’s counsel so disclosed. 

When the opportunity was presented for defendant’s counsel to interrogate 
the panel, plaintiff’s counsel evidently listened to a portion of the examination; 
but when the questions were put to Campbell individually, he had meanwhile 
walked across the courtroom to the water cooler, and seems not to have heard 
the answers Campbell gave. In the course of that inquiry, Campbell stated that 
he had had claims made against him which were covered by liability policies 
he held, and then he volunteered the information that he was a great believer 
in insurance; that he carried all kinds of insurance; and that in connection with 
his real estate business he had had a number of claims of his own, as well as of 
—e which he had adjusted with the companies after the tornado in 
1927. 

Two other members of the panel, George and Green, who gave similar an- 
swers to the questions put to them by defendant’s counsel, were peremptorily 
challenged by plaintiff's counsel; but as we have heretofore stated, Campbell 
survived the ordeal, and there is some testimony that he exercised considerable 
influence in persuading the jurors to find for the defendant after they had retired 
to the jury room at the conclusion of the case. 


Apparently the suspicions of plaintiff’s counsel were not aroused until after 
his first motion for a new trial had been filed, and in an endeavor to confirm his 
views, he sent two men to Campbell to secure policies of insurance, both of whom 
were referred by Campbell to one Closs, an insurance agent, with whom he was 
on very friendly terms. One of these men procured a policy from Closs, but 
the other did not. 


The testimony shows that Campbell was not an insurance agent or broker, 
and that he did not have, and never had had, a license to sell insurance; but 
that he sent such insurance business as came to his attention to his friend Closs, 
and the latter in turn referred prospective deals in real estate to him. However, 
neither one received any portion of the fee or commission obtained by the other 
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on such business, but all recommendations were made, and all tips given, from 
motives of friendship alone. 2 : 

[1] There is no doubt about the fact that the parties to a cause are entitled 
to a jury composed of fair and impartial men, and indeed there is nothing more 
important and essential to the pure and just administration of the law than that 
every litigant be accorded a fair trial before a jury who are so situated that they 
may enter upon the case from a wholly disinterested and unprejudiced viewpoint. 
Consequently the trial judge is vested with a large discretion, although a reviewa- 
ble one, in superintending the selection of the jury, and it is commonly understood 
that where the interrogation of a particular juror raises a presumption of parti- 
ality, the court will be warranted in sustaining a challenge for cause. In other 
words, it would generally seem that justice is better served by striking from 
the list a juror whose attitude is such as reasonably to cause one of the parties 
to have misgivings about his fairness, than to overrule a challenge for cause when 
the juror’s disqualification does not conclusively appear. 

Here, however, we are not concerned with the propriety of a challenge 
for cause, since none was made, but instead we have a case where the particular 
juror’s qualification was first brought into question after verdict, and in the 
motion for a new trial. 

[2] As a general rule, the qualification of a juror is a matter of exception, 
atid where there is no timely exception taken, there is nothing for appellate 
review. By this we mean that if the juror is not challenged on his voir dire 
examination, and no objection is made at that time to his competency or qualifi- 
cations, an objection, first appearing in the motion for a new trial, that he was 
prejudiced or otherwise disqualified, will not be considered on appeal. Hart 
Realty Co. v. Ryan, 288 Mo. 188, 232 S. W. 126; Pietzuk v. Kansas City Rys. 
Co., 289 Mo. 135, 232 S. W. 987. 

{3] However, the rule has its limitations, and where it is shown that matters 
which might establish prejudice or work a disqualification were actually gone 
into on the voir dire, and false answers were given, or deception otherwise practiced, 
the court will be permitted to consider the question on the motion for a new 
trial, either upon oral testimony taken at a hearing on the motion, or by affi- 
davits of like effect filed in support of the particular ground set up therein. In 
other words, the situation is closely akin to that when a new trial is sought 
for newly discovered evidence; and the complaining party is not to be left without 
a remedy for the want of a prior objection and exception, when the disqualification 
of the juror was one which he by due diligence could not have learned sooner. 
Gibney v. St. Louis Transit Co., 204 Mo. 704, 103 S. W. 43: Shields v. Kansas 
City Rys. Co. (Mo. Sup.) 264 S. W. 890. 

[4] In this instance it appears that the juror gave a truthful answer to all 
questions that were asked him. By his silence he led plaintiff’s counsel to believe 
that he was not prejudiced in favor of insurance companies, and that he was not 
connected with the insurance business, and there is nothing to indicate that either 
answer was false. He later volunteered the information that he was a great 
believer in insurance, and he admits that he sent such insurance business as came 
his way to his friend Closs. Obviously those matters did not indicate a prejudice 
or work a disqualification, however, for in this day and age practically every 
man is a believer in insurance, and has a friend in the business whom he is always 
ready to recommend. 


It may be that if plaintiff's counsel had exercised greater diligence, and had 
shown a greater degree of interest in the inquiry pursued by his adversary, he 
might have deemed it advisable to strike Campbell’s name from the list in the 
making of his peremptory challenges; but we are firmly of the opinion that 
Campbell was not disqualified by reason of his dealings or business connections, 
as is here contended, and that if the trial court had had all the information on 
the voir dire which it subsequently acquired in connection with the motion for 
a new trial, the overruling of a challenge for cause would have been entirely 
proper. Joyce v. Metropolitan Street Ry. Co., 219 Mo. 344, 118 S. W. 21; Glas- 
gow v. Metropolitan Street Ry. Co., 191 Mo. 347, 89 S. W. 915; Tawney v. United 
Rys. Co., 262 Mo. 602, 172 S. W. 8. 


_ [5] Some attention is given in the brief to the point that the court erred 
in excluding certain proffered evidence, purporting to show in one instance that 
Campbell had expressed the opinion to one of his associates on the panel that 
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he would be peremptorily challenged, and in another instance that reference had 
been made in the jury room to his successful settlement of claims against insur- 
ance companies following the tornado. There was nothing about this evidence 
which tended to support the claim of plaintiff’s counsel that deception had been 
practiced upon him. A frank statement had been made by Campbell on his voir 
dire in regard to his activities in connection with and his attitude towards insur- 
ance, and the fact that the same matter may have been subsequently discussed 
among the jurors themselves would not have served to disclose his disqualification 
for prejudice. Naturally his answers on the voir dire would have led him to 
believe that he would be challenged by plaintiff’s counsel, and in fact his whole 
conduct indicates that he was desirous of being taken from the panel, rather than 
that he be left upon it. At any rate, the whole matter was before the court, sub- 
ject to the exercise of its sound discretion on the motion, and there is no warrant 
for appellate interference in connection with the sustaining of objections to such 
offers of proof. 

Accordingly, the commissioner recommends that the judgment of the circuit 
court be affirmed. 

Per Curiam, 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 
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OUR HOME LIFE INS. CO. v. MARTIN. 
No. 5515. 
Circuit Court of Appeals, Sixth Circuit. 
June 12, 1930. 
41 Federal Reporter (2d) 351. 

1. INSURANCE. 

Application for life policy not attached to policy could not, under Kentucky 
law, be relied on by insurer as constituting part of contract (Ky. St. § 679). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 
2. INSURANCE. 


Any doubt arising from ambiguities in life policy must be resolved in in- 
sured’s favor. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

Agent having sent company smaller sum than first annual premium, which 
company accepted, policy on delivery to insured became effective for period for 
which agent was responsible. 

Insured died during first year after policy was delivered. There- 
after insurer sued to cancel policy on ground it had been forfeited for non- 
payment of premiums. Insured did not pay company anything on delivery 
of policy or thereafter, but agent paid to company its proportion of two 
quarterly installments of first year’s premium. No definite agreement that 
agent would pay the first year’s premium and take it out in trade with 
insured was found. Policy stated it was issued in consideration of pay- 
ment of net annual premium in advance for one year’s insurance. Con- 
tract between company and agent provided that company would accept 
only full annual premium for first year, and if agent should send in any- 
thing other than a full annual premium it would be accepted with distinct 
understanding that agent would be responsible to company for balance. 
(For other cases, see Insurance, Dec. Dig. § 137[3].) 

Appeal from the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 


Suit by Our Home Life Insurance Company against Carl Martin, adminis- 
trator of James L. Martin, deceased, in which defendant filed counterclaim. Decree 
for defendant, and plaintiff appeals. 

Affirmed. 

J. A. Edge, of Lexington, Ky. (Helena B. Maiden, of Lexington, Ky., on the 
brief), for appellant. 

J. W. Harlan, of Danville, Ky., for appellee. 

Before Moorman, Mack, and Hickenlooper, Circuit Judges. 

MoorMAN, Circuit Judge. 

Appellant issued on November 2, 1925, and later delivered to Carl Martin, 
a life insurance policy in the sum of $5,000. Martin died on June 2, 1926, and 
on August 14, 1926, appellant brought this suit to cancel the policy, alleging that 
it had been forfeited for nonpayment of premiums. Appellee, as administrator 
of Martin’s estate, filed answer and counterclaim seeking to recover on the policy. 
The lower court held that it was in effect at the time of Martin’s death and 
rendered judgment for appellee for its face value. 

The policy provides that “if any premium is not paid on the date when due 
this policy will cease or terminate” except that “thirty-one days of grace will be 
allowed for the payment of renewal premiums.” Appellant contends that under 
the terms of the policy, the premium for the first year was payable in quarterly in- 
stallments; that the first installment was due and payable on October 27, 1925, and 
the remaining installments due and payable three, six, and nine months thereafter, 
respectively; that the first and second installments were paid when due; but that 
the policy lapsed for failure to pay the third installment within thirty-one days 
after it was due, April 27, 1926. 

[1] The policy is an extraordinarily ambiguous one. It bears on its face the 





938 The Insurance Law Journal, Vol. 75 [Nov., 1930 


annual premium rate of $113.50; and while it indicates that the company might 
accept payment of the premium for the first year in semiannual or quarterly in- 
stallments, it nowhere states that it had agreed to do so, and it expressly provides 
for other premium payments “on or before the 27th day of October in every year 
hereafter during the continuance of this policy.” On the back of the policy it is 
stated that “no agent has authority to put this policy in force by the delivery 
thereof without the payment of the premium and the delivery of the proper 
receipt thereof”; and that the policy is issued “in consideration of the application 
therefor, which application is made a part thereof, the payment of $113.50 in ad- 
vance on delivery of this policy, as the premium for one year’s insurance, and 
will be renewed and extended thereafter as an ordinary life policy upon the further 
payment of a like amount either at the office of the company at Washington, D. C., 
or upon the delivery of a receipt signed by the President or Secretary and counter- 
signed by an authorized agent of the company, on or before the 27th day of Oc- 
tober in every year hereafter during the life of the insured.” There is also a 
notation on its back of premium rates of $113.50 annually, $59.10 semiannually, and 
$30.10 quarterly; but nothing to show any arrangement or agreement to pay ac- 
cording to any of these rates. The application which the deceased signed was not 
attached to the policy, and under the Kentucky law it cannot be relied upon by the 
insurance company as constituting a part of the contract. Ky. Stat. § 679; Sou., etc., 
Ins. Co. v. Herlihy, 138 Ky. 359, 128 S. We 91; Western, etc., Ins. Co. v. Davis, 
141 Ky. 358, 132 S. W. 410. 

The policy was solicited by Dunigan, who had a general insurance agency and 
carried practically all of Martin’s insurance. His commissions on policies of this 
kind were 75 per cent. of the first year’s premium, and 5 per cent. of the renewals. 
Martin owned a jewelry store at Danville, Ky. Dunigan testified that he sold 
Martin “lots of policies in other companies of other kinds, and would just let them 
stand and at certain times they would have a settlement.” He bought considerable 
jewelry from Martin and carried an account at his store. The insurance account 
was carried, in part, at least, in the store account. Martin did not pay the com- 
pany anything upon the delivery of the policy or thereafter, but Dunigan paid to it 
its proportion of two quarterly installments of the first year’s premium. It is not 
clear that these payments were credited to Dunigan by Martin in the store account— 
perhaps they were. Nor does it appear that there was a definite agreement that 
Dunigan would pay the first year’s premium and take it out “through the store.” 
It does appear, though we think, that there was an understanding that he would 
take care of the first premium and Martin would pay him either in goods or cash 
in the settlement of their accounts. 


[2, 3] It is difficult to read the policy in connection with the written authority 
from the company under which Dunigan was acting without reaching the conclu- 
sion that it was issued to be effective as a contract of insurance for one year from 
its date. Any doubts about that question arising from ambiguities in the policy 
must be resolved in favor of the insured. Thompson v. Phoenix Ins. Co., 136 
U. S. 287, 10 S. Ct. 1019, 34 L. Ed. 408. The policy states that it was issued in 
consideration of “the payment of one hundred thirteen and 50/100 dollars in 
advance of the delivery of the policy, as the premium for one year’s insurance.” 
The contract between the company and Dunigan provided that “the company will 
accept only full annual premiums the first year, and if the agent sends in anything 
other than a full annual premium, it will be accepted with the distinct understand- 
ing that the agent becomes responsible to the company for the balance.” It is thus 
apparent that the company permitted Dunigan to deliver the policy with “the distinct 
understanding” that he would become responsible for “the premium for one year's 
insurance.” The clause in the policy that “in every year hereafter” the premiums 
shall be paid “on or before the 27th day of October” also supports the view that 
the contract was one of annual insurance. Construed in connection with the other 
provisions referred to, it means, we think, that although the company would accept 
a part of the first annual premium and look to its agent for the payment of the 
balance, it would accept only the full annual premium for any subsequent year. 
A sufficient reason for its making this distinction is to be found in the circumstance 
that while it received only 25 per cent. of the first year’s premium, it received 95 
per cent. of the renewal premiums. The effect, therefore, of what the appellant did 
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in the instant case was to issue its policy effective for a period of one year, agree- 
ing to accept the obligation of its agent for the first annual premium in lieu of 
payment thereof by the insured. In our opinion nothing to the contrary is shown 
by its subsequent notification of the insured of the due dates of installments, for 
that practice might naturally have been engaged in, and no doubt was, in the 
interest of and for the benefit of the agent. 

There is no question here of lack of authority of the agent to make the policy 
effective by delivering it to the insured, as in Dodd v. A&tna Life Ins. Co., 35 F. 
(2d) 673 (6 C. C. A.), for appellant in its contract with its agent authorized its 
delivery and agreed to accept his obligation for the first premium instead of re- 
quiring payment thereof by the insured. In the Dodd Case we had occasion to 
refer to decisions holding that the charging of the premium to an agent by the 
company upon the forwarding of the policy to him for delivery was the equivalent 
of payment for the purpose of putting the policy into effect. And we pointed out 
the distinction between the case then under consideration and Smith v. Provident 
Savings Life Assur. Soc. (C. C. A.) 65 F. 765, in which the instructions recognized 
the right of the agent to assume payment of the premium and to take the risk of 
collecting it from the policyholder, the agent becoming liable to the company, The 
case at bar, it seems to us, is controlled by the Smith Case. When the agent sent 
in a smaller sum than the first annual premium, and the company accepted it and 
issued a policy, with the understanding that the agent was responsible for the bal- 
ance of the full annual premium, the policy, upon delivery to the insured, became 
effective, in our opinion, for the period for which the amount of the agent’s ob- 
ligation would pay. 

The decree is affirmed. 


HURT et al. v. NEW YORK LIFE INS. CO. No. 588-N. 
District Court, D. Kansas, Second Division. 
May 27, 1930. 
41 Federal Reporter (2d) 392. 
1. INSURANCE. 

That death was not caused by disease, for which insured consulted physician 
before delivery of policy, held no defense to cancellation suit (Rev. St. Kan. 
1923, 40—330). 

Rey. St. Kan. 1923, 40—330, provides that no misrepresentation made 

in obtaining life insurance policy shall be deemed material or render policy 
void, unless matter misrepresented actually contributed to contingency or 
event on which policy was to become payable. The application contained 
question as to whether insured ever consulted physician for or suffered 
from any disease of bladder, which he answered in negative, and pro- 
vided that insurance should take effect on delivery of policy if applicant 
had not consulted physician since examination. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

_ False statement in application that insured never had bladder disease and 
his consultation of physician therefor before delivery of policy, held grounds for 
cancellation thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 


In Equity. Suit by Robert Hurt and another against the New York Life 
Insurance Company, which filed a suit to cancel the life insurance policy sued on. 

Decree canceling policy. 

Arnold C. Todd, of Wichita, Kan., for plaintiffs. 

Wm. C. Michaels, of Kansas City, Mo., and P. E. Bird, of Wichita, Kan., 
for defendant. 

Po..ock, District Judge. 

Defendant, on application therefor by one Andrews made, delivered to him 
a policy of insurance in amount $5,000 payable to his estate. The application for 
this policy was made by Andrews on April 28, 1924. The policy was delivered by 
an agent of the company to Andrews on May 6, 1924. The policy contained an 
incontestable provision, as follows: 

“This policy shall be incontestable after two years from its date of issue 
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except for nonpayment of premium and except as to provisions and conditions 
relating to Disability and Double Indemnity Benefits.” 

Andrews had theretofore applied, in writing, on April 4, 1924, for a policy of 
insurance on his life to the same agent of defendant company in amount of 
$1,000 in which his wife was the beneficiary. This policy was issued, and on the 
death of the assured was paid by the company to the beneficiary named therein. 
Hence, for the $5,000 policy thereafter applied for no additional application, in 
writing, was made, but this policy was based upon the written application made 
and delivered for the $1,000 policy, and this application is made a part and 
parcel of the policy involved in this suit. That application contains the follow- 
ing question and answer: 

“Q. Have you ever consulted a physician for or suffered from any ailment 
or disease of the stomach or intestines, liver, kidneys or bladder? A. No.” 

The application also, among other things, contains the following: 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered and received by the applicant and the first premium thereon 
paid in full during his lifetime and then only if the applicant has not consulted or 
been treated by any physician since his medical examination.” 

On May 6, 1924, the policy was delivered, and at that time the first premium 
was paid by Andrews to the agent of the company from money borrowed by 
Andrews from the plaintiffs in this suit, for whom he was working at the time, 
and to whom he owed the further sum of $1,500. On receiving the policy 
Andrews immediately by assignment transferred the policy absolutely to plain- 
tiffs in satisfaction of his indebtedness to them. This assignment was forwarded 
to and approved by the company. 

During the contestable period and after the death of Andrews, which oc- 
curred on the 29th day of June, 1924, the defendant company brought this suit 
to cancel the policy on the ground of fraud practiced in procuring it by Ander- 
son. While the plaintiffs did bring their action at law to recover on the policy 
before the expiration of the period within which it was open to contest, the 
defendant company did not answer in that action until after the contest had 
expired. The ground of contest of the policy for fraud practiced as relied upon 
in this suit in equity now before the court consists in the fact, in the medical 
examination on which it was based, the applicant was asked the question, 
“Have you ever consulted a physician or suffered from any ailment or disease 
of the stomach or intestines, liver, kidneys or bladder,” to which he answered, 
“No”; and also upon the fact, after the making of this application on which 
the policy was based, and before delivery of the policy to him, he violated that 
provision of the contract by consulting a physician for very serious trouble. 
That the question above stated was answered by the plaintiff in the negative, 
when the truth required it should have been answered in the affirmative, and 
that he did consult a physician and was treated for very serious disease of the 
bladder, is unquestioned in this record. Now while the plaintiffs concede the 
assured did in violation of the provision of the contract above stated consult 
physicians after his medical examination as stated in the application and be- 
fore the receipt of the policy, yet they say as the statute of this state makes 
the truth or falsity of his answers in his medical examination, and the con- 
sultation of physician before receiving the policy, immaterial in this case for 
the reason that his death was not attributable to the disease for which he 
consulted the physicians, or to the truth or falsity of the question as stated 
and above answered, for that the death of the assured was caused by a blood 
clot on the brain, a wholly independent cause. Now, such is the issue in this 
suit. 

[1] The statute of this state (Rev. St. 1923, 40—330) relied upon by plain- 
tiffs in this defense reads as follows: 

“No misrepresentation made in obtaining or securing a policy of insurance 
on the life or lives of any person or persons, citizens of .this state, shall be 
deemed material or render the policy void unless the matter misrepresented 
shall have actually contributed to the contingency or event on which the policy 
is to become due and payable.” 


This statute, it would appear from its wording to have been adopted from 
a very like statute of the state of Missouri, which statute has been held inap- 
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plicable to cancel a policy of insurance such as is this case. See Mutual Life 
Insurance Co. v. Lambert (D. C.) 34 F.(2d) 215; New York Life Ins. Co. v. 
Cobb, 219 Mo. App. 609, 282 S. W. 494. 

This suit in equity is brought to cancel a contract procured as averred by 
the insurance company by fraud and misrepresentation in part, and, further, 
on the ground that the terms of the contract itself were violated when the 
policy was delivered,,and therefore it did not become effectual as a binding 
assumption of the risk by the company. In considering this matter it must 
be borne in mind the Supreme Court in the recent case of Stipcich v. Insur- 
ance Co., 277 U. S. 316, 48 S. Ct. 512, 72 L. Ed. 895, Mr. Justice Stone delivering 
the opinion for the cgurt, held: “ 

“Insurance policies are traditionally contracts uberrime fidei and a failure by 
the insured to disclose conditions affecting the risk, of which he is aware, 
makes the contract voidable at the insurer’s option. Carter v. Boehm, 3 Bur- 
rows, 1905; Livingston v. Maryland Insurance Co., 6 Cranch, 274, 3 L. Ed. 222; 
McLanahan v. Universal Insurance Co., 1 Pet. 170, 7 L. Ed. 98; Phoenix Life 
Insurance Co. v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 500, 30 L. Ed. 644; Hardman 
yv. Firemen’s Insurance Co. (C. C.) 20 F. 594.” 

Now, the question here presented is quite apart from any question of the 
life or death of the assured. This suit could have been instituted and main- 
tained at any time after the delivery of the policy before the incontestable bar 
written therein had fallen, and the suit relates solely and alone to the moment 
the contract was completed by the delivery of the policy. The contract is one 
of indemnity against the hazard of the death of the assured happening from 
any cause. The company before assuming the risk had the right to ask any 
pertinent question affecting the risk assumed, and, further, had the absolute 
right to a fair and truthful answer to any such question asked. Indeed, the 
company had the right to a full and fair disclosure of any and all facts from 
the assured concerning the state of his health or any impairment of the same 
affecting the risk it was assuming under the contract, known to the assured, 
whether inquired of or not. Good faith and fair dealing required this. The 
company had the further right to require, before the contract was completed 
and the risk assumed by delivery of the policy, if assured had consulted any 
physician and to decline to enter into the contract in the event the assured 
had consulted a physician for any impairment of his health of such a nature 
as would, in the judgment of the insured, require such consultation or treat- 
ment for the same after the application and medical examination therein on 
which the policy was based and before the risk was assumed by delivery of the 
policy. All of these matters pertain alone to the date the policy was delivered 
and the contract of assumption of the risk was thus completed. And this for 
the reason it was then not only unknown but unknowable when the assured 
would die or by what cause or from what disease. In such case, if answers 
materially affecting the risk assumed were untrue, or if the policy was delivered 
in violation of a condition therein imposed, it would not be binding if de- 
livered and the death was caused by an entirely independent happening, such 
as a stroke by lightning or accidental drowning. The showing of such in- 
dependent cause of death would not affect the merits of the suit for cancella- 
tion or the decree entered therein. The contract was either valid or invalid 
when formed. Nothing thereafter occurring, such as the cause of the subse- 
quent death of the assured, could affect the determination of that question. 

It follows, as the contract in this case was attempted to be concluded in 
violation of the provision contained therein, as above stated, and as the as- 
sured well knew this fact, also, as the question above quoted was answered 
in the negative when: the assured knew the truth required an affirmative an- 
swer, it follows, the defense of the state statute is not here material to the 
issue now presented for decision. The infirmity or disease from which the 
applicant suffered and was treated as inquired of in the question above stated, 
and as occurred after the medical examination and before the delivery of the 
policy, was a very serious disease, and as there is no question about the un- 
truthfulness of the answer made in the medical examination, as above stated, 
and as there is no question raised but that the assured did for a serious trouble 
consult physicians between the date of the application and medical examina- 
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tion and the delivery of the policy, by the very terms of the contract the policy 
never did become effective by the company assuming the risk. All these mat- 
ters were well known to the assured. 

[2, 3] It follows, the defenst to this suit in equity of immateriality under 
the statute of the state is not material to the issue now presented to the court 
for decision. That this suit in equity to cancel the policy should be first pre- 
sented to and determined by the court notwithstandings the pendency of the 
law action on the policy has been conclusively settled by the Court of Appeals 
for this circuit, and, further, that the breach of the provision contained in the 
policy as to the consultation of a physician between the date of the medical 
examination as found in the application and the delivery of the policy, and 
the false answer to the pertinent and material question propounded to the as- 
sured and falsely answered, are grounds for the cancellation of the policy, 
is well stated by the Court of Appeals for this circuit in New York Life Ins. 
Co. v. Griffith, 35 F.(2d) 945. It is there held: 

“Suit for cancellation of life and disability insurance policy was properly 
tried as an equity suit, on issues made by bill and answer, before demands at 
law under cross-petition were heard. 

“Breach of provision in application for insurance to effect that insurance 
was to be effective only if applicant had not consulted or been treated by any 
physician since his medical examination constitutes a valid defense to liability 
on the policy. 

“False representations made by insured in application for life and dis- 
ability insurance constitutes a valid defense to liability of insurer on_ policy.” 

Many authorities in support of the view of the case here taken may be 
cited, but the conclusion reached so comports with reason that a lengthy 
citation of authorities is deemed unnecessary. 

It follows, the amount of the premium paid as tendered by the company 
shall be paid to the plaintiffs and the decree entered canceling the policy in 
this equity suit, which conclusion, of necessity, ends the action at law instituted 
by plaintiffs. 

It is so ordered. 


SECURITY LIFE INS. CO. v. SEEBER. 
No. 4262. 
Circuit Court of Appeals, Seventh Circuit. July 3, 1930. 


41 Federal Reporter (2d) 600. 
1. INSURANCE. 

In action on life policy, evidence held insufficient to make issue for jury 
as to payment of premium within days of grace. 

If the premium in question was paid, nonforfeiture provision of the 
policy would have carried the insurance beyond the time of insured’s 
death; otherwise, the policy at that time would have lapsed. Testimony 
of insurance company’s cashier as to the time of receipt of the letter 
containing the premium check as shown by stamp was corroborated 
by the fact that the defendant gave notice that the policy had lapsed, 
and that the insured, when notified, filled out an applictaion blank 
for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSURANCE. 

That insurance company returning insured’s premium check tendered after 
grace period inadvertently cashed check on insured’s application for reinstate- 
ment would not revive policy. 

The application for reinstatement was rejected, and the insured 
was notified in writing thereof, and was told that the check had been 
unintentionally deposited, and that by reason thereof the insurance com- 
pany was sending its check for the same amount. The insured cashed 
that check and kept the proceeds. Moreover, the application for re- 
instatement contained an agreement by the insured that the policy 
should not be revived until the application had been approved in writ- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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3. INSURANCE. 

Where insurance company admitted that extended term went beyond date 
of insured’s death, if disputed premium was paid in time, admission of actuary’s 
testimony concerning period of extended insurance held error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

4. INSURANCE. 


Construction of life policy with reference to provision for paid-up term 
insurance held for court. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from the District Court of United States for the Southern Division 
of the Southern District of Illinois. 

Action by Elfie May Seeber against the Security Life 'asurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Arthur S. Lytton, of Chicago, Ill, for appellant. 

Edmund Burke, of Springfield, Ill, for appellee. 

Before Alschuler, Evans, and Page, Circuit Judges. 

Pace, Circuit Judge. 

This appeal is from a judgment in favor of plaintiff-appellee on a policy 
on the life of her deceased husband, William P. Seeber. There was a motion 
by defendant for a directed verdict. 

The questions are: (1) Was the quarterly premium due August 15, 1925, 
paid within the 31 days of grace; (2) if not, and the policy lapsed, was it re- 
instated; (3) was the testimony of the actuary, construing the policy, properly 
admitted; (4) was there error in the instructions? 

[1] The evidence as to the payment of the premium is as follows: 

For plaintiff: Seeber’s former stenographer, testifying in 1928, solely from 
recollection, said that between 5 and 5:10 p. m., September 14, 1925, at Benton, 
Ill., she mailed Seeber’s check of that date to defendant, in Chicago, in an ad- 
dressed envelope furnished by defendant; that she knew Defendant’s Exhibit 
10 was not the envelope in which Seeber’s check was sent, because either she 
or Seeber always wrote his return address on such envelopes. Exhibit 10 
shows no return address. The letter, in due course, if so mailed, would have 
arrived at defendant’s office on the morning of September 15th, ‘within the days 
of grace. 

For defendant: Defendant’s cashier testified that her duties and practice, 
as cashier, for 15 years had been to receive the mail from the carrier, open it, 
and place the receiving date stamp on the inclosed letter or premium notice, 
but, if there was no letter or notice, she placed the stamp upon the envelope; 
that when there was a question about the regularity of the payment, she kept 
the envelope pinned to the notice or letter. She had no independent recollec- 
tion, but from those facts she identified the envelope, Exhibit 10, post-marked 
“Benton, Ill. Sep. 16 8 AM 1925,” as the envelope containing the Seeber check 
and the premium notice, theretofore sent him by defendant, showing the re- 
ceiving date, September 17, 1925, stamped thereon by her. Defendant’s Ex- 
hibit 9, defendant’s letter to Seeber dated September 19, 1925, acknowledged 
the receipt of the check, and stated it was returned because it came too late. 
The letter said, in part: “That we may accept your remittance, it is necessary 
that the policy be reinstated.” Reinstatement application blank was inclosed. 
Seeber, under date of September 25th, filled out and returned to defendant 


the signed application for reinstatement, defendant’s letter of the 19th, and 
his check of the 14th. 


There are three other facts, also undisputed, that seem to us to show 
conclusively that the stenographer’s recollection, after three years, was at 
fault, viz.: (1) Within five days after the first mailing of the check, defendant 
told Seeber that his policy was lapsed because the premium had been received 
too late; (2) within a week thereafter, Seeber filled out the application blank, 
sent him by defendant, requesting reinstatement, and therein stating that his 
policy had lapsed; (3) having the matter thus early and clearly brought to 
his notice, he did not then, or at any time thereafter, make any claim or con- 
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—— that the check was mailed in time, or that the policy was not properly 
apsed. 

On the question of payment, the weight of the evidence is so overwhelm- 
ingly against the plaintiff, that we are of opinion that there should have been 
an instructed verdict on that point. Chicago M. & St. P. Ry. v. Coogan, 271 
U. S. 472, 478, 46 S. Ct. 564, 70 L. Ed. 1041. 

[2] But it is claimed that Seeber’s check was subsequently cashed by de- 
fendant and that the policy was thereby ratified. The facts are that after 
defendant received Seeber’s check, dated September 14th, defendant, in its 
letter dated September 19th, sent that check back ta Seeber and told him that 
the check had come to defendant too late, and that his policy had lapsed. 
He .was also sent a blank application for reinstatement of the policy, and was 
told that there were two requirements for reinstatement, namely, that he must 
pay the premium, and show insurability; that he might pay the premium by 
sending again his Sepember 14th check. His application for reinstatement, 
received by defendant September 28th, contained the check. October 10th, the 
application was finally rejected, and Seeber notified on October 16th thereof 
in writing. He was told that his check had been unintentionally deposited, 
and that by reason thereof defendant was sending its check for the same 
amount. Seeber cashed that check and kept the proceeds. The Seeber check 
was deposited between the date of rejection and the letter of October 16th, 
notifying Seeber thereof. We are of opinion that the deposit of the check 
did not work a revival of the policy for the following reasons: First, the 
surrounding circumstances all show that it was a mere inadvertance and without 
any intention whatever of thereby reviving the policy; second, defendant had 
the right to convert the check into cash and carry it in that form, and there 
could be no inference from that fact alone that it was intended thereby to 
revive the policy; third, when Seeber cashed defendant’s check, he did it 
with full knowledge that the company had deposited his check; fourth, in 
his application for reinstatement, Seeber said: “I agree that said policy shall 
not be revived until this application shall be approved in writing.” 

[3, 4] The policy provided as follows: “After this policy shall have been 
in force for three years, it shall, upon the nonpayment of a premium when 
due, be automatically continued in force as non-participating paid-up term 
insurance. * * *” The policy was before the court. .It was not contended 
that there was any ambiguity or any uncertainty as to any one of the terms 
of the policy, yet an actuary was called and permitted to construe the policy 
for the jury. He told the jury how long the policy would automatically have 
continued in force if the August payment had been made. It was nowhere 
denied but that, if the August premium had been paid, the policy would have 
been in effect at the time of Seeber’s death. The witness was also permitted 
to base testimony upon assumptions and suppositions that had no basis in 
fact and that did not relate to any issue in the case. In one of his supposed 
cases, he testified that the policy would be automatically extended until May 
23, 1926, some three months after Seeber’s death. In another supposed case, 
he showed that the policy would be extended until April 28, 1926. And, again, 
he testified to conditions under which the extended term insurance would 
be one year and 18 days from November, 1925. On cross-examination he ad- 
mitted omission of material elements in some of his computations, such as sur- 
render charges permitted by the policy and permitted by the statutes of Illinois, 
where the policy was written. 

Each count in the declaration based the right of recovery upon the pay- 
ment of the August, 1925, premuim within the grace period. The affidavit sup- 
porting the general issue denied that payment, and averred that by reason of 
failure to make that payment the policy had lapsed and was forfeited. The 
court, construing the policy, told the jury: “If the premium due August 15, 
1925, was not paid when due or within the period of grace, then and in that 
case * * * the company had the right and power to declare the policy as 
lapsed and to inform the insured that if he wished to have the policy rein- 
stated he would have to make application therefor.” No one objected to that 
instruction, and it is not contended that that is not a correct construction of 
the policy, and that, if the August 15th premium was not paid, the policy 





Life] Bankers Reserve Life Ins. Co. v. Yelland 945 


lapsed. As the issue was upon the question as to whether the August pay- 
ment had been made, and, as it was not denied that if it had been the extended 
insurance reached beyond the life of Seeber, it was wholly immaterial whether, 
under the conditions supposed by the actuary, the insurance would have been 
carried beyond the time of Seeber’s death. There was no such issue. That 
testimony was calculated to lead the jury to believe that testimony, permitted 
by the court, was competent to show that the extended term went beyond the 
date of Seeber’s death, even if the August payment had not been made. The 
construction of the policy was for the court. Most of the actuary’s testi- 
mony did not tend to support any issue in the case, and it must have been 
prejudicial to defendant. 

[5] Defendant asked an instruction, which, as modified by the court by 
inserting the words in italics, was given to the jury: “You are instructed that 
the beneficiary in the policy involved herein had no vested interest in said 
policy prior to the death of William P. Seeber; that said William P. Seeber 
had a right to make any agreement he desired with respect to the termination 
of said policy prior to his death, and if you find from a fair preponderance 
of the evidence that said Seeber made such an agreement and acquiesced in the 
action of the company in terminating the policy, with full knowledge of all of the 
facts, such an agreement is binding upon him and upon the plaintiff here.” The 
lapsing of the policy was conceded by Seeber, with full knowledge of all the 
facts, but the question as to whether there had been a forfeiture or a termina- 
tion of the policy was never under consideration between the parties. There- 
fore, we are of opinion that the instruction ought not to have been given at 
all, but it was given at defendant’s request, and we are of opinion that, under 
the circumstances, it was not injurious. 

We are of opinion that a verdict, under the issues in the case, should have 
been directed for the defendant, and the judgment is reversed and the cause 
remanded for proceedings in harmony with this opinion. 


BANKERS’ RESERVE LIFE CO. v. YELLAND. No. 6038. 
Circuit Court of Appeals, Ninth Circuit. June 9, 1930. 
41 Federal Reporter (2d) 684. 
1. INSURANCE. 


Admission of testimony in respect to alleged conversation with and promises 
by insurer’s agent regarding effective date of policy held erroneous. 

The application signed by the insured provided that under no circum- 
stances could policy applied for be enforced until payment in cash of first 
premium and delivery of the policy to applicant in person during his life- 
time and while in good health, so that alleged oral understanding to effect 
that policy should become effective immediately after examination by local 
physician was directly opposed to provision of application, meaning of which 
no intelligent person could fail to understand. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 


Appeal from the District Court of the United States for the District of Nevada; 
Frank H. Norcross, Judge. 

Action by Marion E. Yelland against the Bankers’ Reserve Life Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 


Thatcher & Woodburn, George B. Thatcher, and Wm. Woodburn, all of Reno, 
Nev. (Thomas F. Ryan, of Reno, Nev., of counsel), for appellant. 

W. E. Billings, of Reno, Nev., for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

Dretricu, Circuit Judge. 


In the court below appellant and appellee were respectively defendant and 
plaintiff, and we shall so refer to them. During all the times herein mentioned 
one Hickman was defendant’s agent with authority at least to solicit for it ap- 
plications for life insurance, in Utah, Nevada, and Southern Idaho; and in addition 
to soliciting insurance he exercised some authority in establishing, within his terri- 
tory, local agencies and selecting local agents. Plaintiff contends that in respect of 
insurance contracts his powers were much greater than those of an ordinary so- 















946 The Insurance Law Journal, Vol. 75 [Nov., 1930 


liciting agent and, in short, that his position was essentially that of a district 
manager. There being some evidence to support this view, for present purposes we 
shall assume it to be correct. 

On November 18, 1926, Hickman was introduced to plaintiff’s husband, Louis 
A. Yelland, now deceased, at the latter’s ranch, in White Pine county, Nev., and 
in the course of the following two days presented to him the matter of taking out 
life insurance, with the result that on November 20th he signed an application (on 
one of defendant’s printed forms) for a policy in the amount of $10,200, with dou- 
ble liability in case of death from accidental causes. In payment of the first pre- 
mium thereon he executed his promissory note for $237.60 and delivered it to 
Hickman together with the application. Pursuant to the understanding then had, 
on November 26th, he submitted to a medical examination by a local physician duly 
designated by and acting for defendant. Seemingly the examination was satis- 
factory to the physician, but before either the application or medical report reached 
defendant’s home office at Omaha,- Neb., namely, on November 28th, Yelland died 
from injuries accidentally suffered on the preceding day. Presumably advised that 
the company’s obligations were the same as they would have been had the policy 
applied for actually been issued, the plaintiff, who is the beneficiary named in and 
who also signed the application, brought this action and, upon a verdict in her 
favor, judgment was entered against defendant for $20,400, from which it pro- 
secutes this appeal. 


[1] Under the first assignment we have for consideration the propriety of re- 
ceiving and giving effect to testimony touching alleged conversations with and oral 
promises made by Hickman prior to the signing and delivery of the written ap- 
plication and promissory note. Without such testimony, admittedly, the judgment 
cannot stand. In the interest of clarity let it be understood that in considering this 
specification we put aside entirely for the time being the attendant question of 
Hickman’s power, and we shall assume that he was invested with the authority to 
make the representations and promises the testimony tends to show he did make. 
Upon that assumption the only question is whether in the face of the written ap- 
plication the testimony was competent to establish the obligation pleaded. 


The first ten paragraphs of the “Application” consist of questions with the 
answers thereto. The introductory language of the eleventh and last paragraph 
is: “It is agreed upon behalf of myself and of any person or persons who may have 
or claim any interest in any policy that may be issued under this application as 
follows.” Following this language and connected therewith are six sub-paragraphs 
or heads, the only relevant one of which, No. 2, is as follows: “(2) That under 
no circumstances shall the insurance hereby applied for be in force until payment in 
cash of the First Premium, and delivery of the policy to the applicant in person, 
during his life-time and while in good health.” Admittedly the alleged oral prom- 
ises or representations were made by Hickman to Yelland prior to the latter’s ex- 
ecution of this application and agreement, but over appellant’s objection, plaintiff 
was permitted to testify: 

“He (Hickman) said, ‘If you take it out now,’ and my husband said, ‘Well, I 
have the means to take it out, but I don’t want to spend the money now; I will 
need it later on for shearing and sheep expenses.’ And he said, ‘That don’t make 
any difference, we will take your note for it.’ And Mr. Yelland asked if the policy 
would be in effect just the same as if he paid the cash premium, and he said, ‘Yes, 
just the same, we take that for cash payment.’ And he said, ‘I have authority to 
state that.’ And my husband said, ‘Well, Mr. Hickman, have you authority to say 
that?’ and he said, ‘Yes, because I am their Inter-mountain manager, and they 
don’t question any of my actions with regard to the insurance policies whatever.’ 
And, he said, ‘Well, the note—would the policy go into effect at the time you take 
my note?’ And, he said, ‘Yes, providing you pass Dr. Rand’s examination satis- 
factorily.. And my husband said, ‘Well, if it won’t go into effect, I will wait until 
I can pay cash on the policy, then I will be sure of it,’ and he says, ‘There is no 
use taking it out until it goes into effect.’ And he said, ‘Well, it will go into effect 
right now, providing you pass Dr. Rand’s examination. There is no question about 
it.” And they signed the contract.” 


By “the contract” is meant the written application and agreement above des- 
cribed. 
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It is to be noted that the question for consideration is not one of waiver or 
modification of a provision of a written contract by subsequent oral representation or 
agreement. Nor has it to do with the effect of a contemporary construction by one 
or both of the parties to a writing, of an ambiguous or uncertain provision thereof. 
Nor, again, is it a case of a complete contract, with some provisions thereof evi- 
denced by writings and others resting in parol, all being in harmony. As already 
noted, the alleged oral understanding was had prior to the execution of the appli- 
cation and is directly opposed to a provision thereof the meaning of which no in- 
telligent person could fail to understand. If it be conceded that the condition, 
‘payment in cash,” may be an exception to this statement and that under Hickman’s 
explanation Yelland may have reasonably understood that it was satisfied by the 
promissory note, that cannot be said of the other condition, “That under no circum- 
stances shall the insurance hereby applied for be in force until * * * delivery of the 
policy to the applicant in person, during his lifetime. * * *” That is too plain 
to be misunderstood. And it was not in the form of an indorsement or a footnote, 
but is in the body of the instrument, as one of the prominent provisions thereof, 
above the signatures of Yelland and of the plaintiff. 

When we analyze plaintiff’s testimony as above set out and consider the con- 
tingencies generally attending the acceptance of applications for life insurance, such 
as the possible disapproval at the home office of the physical risk notwithstanding 
the local physician’s favorable report, and investigation touching the moral risk 
which the application here indicates was contemplated as at least a possibility, it is 
not improbable that all Hickman intended to say was that the note would be re- 
ceived as, or in lieu of, cash, and that the insurance would become effective as 
soon as, but not earlier than, it would have gone into force had the first premium 
actually been paid in cash. But we shall assume that, giving to it the widest pos- 
sible latitude, the testimony would support a finding in accordance with plaintiff’s 
theory, namely, that Hickman’s promises were that the insurance would become 
effective immediately following the local medical examination. 


[2] Manifestly plaintiff must rely upon the application as the basis of her 
claim, and indeed in her complaint she repeatedly refers to it as “the contract of 
insurance.” How, then, can she escape its plainly expressed terms and conditions? 
In her brief she argues that the alleged oral promises and representations made 
prior thereto were the inducing causes or considerations by which her husband was 
led to sign it and execute his promissory note. But if for that reason the applica- 
tion was void upon the ground that it was made through fraud or mistake, then she 
has no contract at all for no policy ever issued. See New York Life Ins. Co. v. 
Fletcher, 117 U. S. 519, 533, 6 S. Ct. 837, 29 L. Ed. 934. Nor are we able to see of 
what avail to plaintiff the doctrine of equitable estoppel can be. In the first place, 
the transaction would seem to be wanting in the essential elements of estoppel. 
By the testimony it is shown that Yelland was disinclined to apply for insurance 
until he could conveniently spare the money for the first premium, and hence had 
it not been for Hickman’s alleged representations he would have deferred making 
application, and consequently would have been without insurance at the time of his 
death. True, because of such representations he executed the note, but that was 
promptly tendered back by the defendant. How, then, can it be said that he acted 
upon the representations to the prejudice of himself or the plaintiff? But if on 
that point a different view could be taken, to recognize the doctrine as a sufficient 
basis for plaintiff’s claim would in effect be to subvert the general rule that where 
parties have put their contracts into writing, the written instrument, if clear, is 
conclusive as against all preceding oral agreements and understandings. For it is 
to be presumed that in all cases where a party seeks to establish an oral agreement 


as against a subsequent writing, the alleged oral agreement is the more favorable 
to him. 


Plaintiff’s main reliance is upon a group of decisions involving the effect upon 
an issued policy, of untrue answers to questions put to the insured in connection 
with his application therefor. Of these the leading case, and the one most nearly 
in point in her favor, is Insurance Co. v. Wilkinson, 80 U. S. (13 Wall.) 222, 225, 
20 L. Ed. 617. It has often been cited, sometimes followed, and not infrequently 
distinguished. As forwarded to the insurance company by its agent, the application 
there considered contained these questions and answers: 
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“Q. Mother’s age, at her death? A. 40. 

“Q. Cause of her death? A. Fever.” 

Upon the death of the insured her surviving husband, the beneficiary, brought 
suit upon the policy and as an affirmative defense the insurance company alleged 
that these answers were false and consequently the policy was. void. In response 
thereto plaintiff showed that defendant’s agent who solicited the insurance and en- 
tered the answers upon the printed form of application was told by both the 
plaintiff and his wife “that they knew nothing about the cause of the mother’s 
death, or of her age at the time; that the wife was too young to know or remember 
anything about it, and that the husband had never known her; * * * that, there was 
present at the time the agent was taking the application, an old woman, who said 
that she had knowledge on that subject, and that the agent questioned her for him- 
self, and from what she told him he filled in the answer which was now alleged 
to be untrue, without its truth being affirmed or assented to by the plaintiff or the 
wife.” Commenting upon the subject, the court stated that the parol testimony 
made it clear beyond question that the applicant did not intend to make the repre- 
sentations imported by these answers when he signed the application and did not 
know he was doing so and, in fact, had refused to make any statement on the 
subject. Further, the court said: 

“If, however, we suppose the party making the insurance to have been an 
individual, and to have been present when the application was signed, and soliciting 
the assured to make the contract of insurance, and that the insurer himself wrote 
out all these representations, and was told by the plaintiff and his wife that they 
knew nothing at all of this particular subject of inquiry, and that they refused 
to make any statement about it, and yet knowing all this, wrote the representation 
to suit himself, it is equally clear that for the insurer to insist that the policy is 
void because it contains this statement, would be an act of bad faith and of the 
grossest injustice and dishonesty. And the reason for this is that the representation 
was not the statement of the plaintiff, and that the defendant knew it was not 
when he made the contract; and that it was made by the defendant, who procured 
the plaintiff’s signature thereto.” 

Under these circumstances the doctrine of equitable estoppel was recognized as 
being applicable. 

We do not here attempt to follow or set out the reasoning of the court. If it 
be true that some of the general language may, under a liberal construction, be 
broad enough, possibly, to cover the instant case, the decision must be deemed to 
have been restricted to a narrower range by later decisions. Consider, for ex- 
ample, Insurance Co. v. Lyman, 82 U. S. (15 Wall.) 664, 669, 21 L. Ed. 246, de- 
cided only a year later. In that case was involved a policy of marine insurance for 
which at first there were oral negotiations but later a written application. Among 
other things, the court, speaking through Mr. Justice Miller, who had written the 
opinion in the Wilkinson Case, said: 

“Undoubtedly a valid verbal contract for insurance may be made, and when 
it is relied on, and is unembarrassed by any written contract for the same insurance, 
it can be proved and become the foundation of a recovery as in all other cases 
where contracts may be made either by parol or in writing. But it is also true 
that when there is a written contract of insurance it must have the same effect as 
the adopted mode of expressing what the contract is, that it has in other classes 
of contract, and must have the same effect in excluding parol testimony in its ap- 
plication to it, that other written instruments have. * * * 


“We think it equally clear, that the terms of the contract having been reduced 
to writing, signed by one party and accepted by the other at the time the premium 
of insurance was paid, neither party can abandon that instrument, as of no value in 
ascertaining what the contract was, and resort to the verbal negotiations which 
were preliminary to its execution, for that purpose. The doctrine is too well set- 
tled that all previous negotiations and verbal statements are merged and excluded 
when the parties assent to a written instrument as expressing the agreement.” 

This view we do not find to be out of accord with anything decided in 
American Life Insurance Co. v. Mahone, 88 U. S. (21 Wall.) 152, 22 L. Ed. 593; 
New Jersey Mutual Life Ins. Co. v. Baker, 94 U. S. 610, 24 L. Ed. 268; Continental 
Life Ins. Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341; or Fire 
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Ins. Ass’n. v. Wickham, 141 U. S. 564, 12 S. Ct. 84, 35 L. Ed. 860, all cited by 
plaintiff. In the last, the facts are without analogy, and in each of the others there 
was involved only the question of what effect should be given to a contemporary 
construction by the insurance company, acting through its agent, of a question em- 
braced in its standard form of application. 

It may be that if there were herein involved the effect of a false answer 
descriptive of the risk, New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 
837, 29 L. Ed. 934, could be distinguished upon the same ground upon which therein 
the Wilkinson Case was distinguished. But we are considering here the effect, not 
of a false answer made as an inducement for the execution of the contract in 
suit, but of an express and unambiguous provision of the writing upon which 
plaintiff's cause of action is predicated. 

Finally, we direct attention to Northern Assurance Co. v. Grand View Build- 
ing Ass’n, 183 U. S. 308, 22 S. Ct. 133,.46 L. Ed. 213, where, as in the Lyman 
Case, supra, the issue involved conditions more closely analogous to those we are 
considering, and where may be found an elaborate review of the court’s earlier de- 
cisions. There, as here, the plaintiff relied upon the Wilkinson Case and of it, 
after stating the facts thereof, the court at page 350 of 183 U. S., 22 S. Ct. 133, 
148, said: 

“The defense made upon that statement was, in legal effect a denial of the 
execution of the statement—a defense that can always be sustained by parol evi- 
dence. However this may have been, we are willing to have the case regarded 
as one overthrowing a general rule of evidence. Some of the remarks contained in 
the opinion might seem to bear that interpretation, but not necessarily so. 

“That Mr. Justice Miller did not intend, in the case of Insurance Co. v. Wil- 
kinson, to lay down a new rule of evidence in insurance cases, is clearly shown in 
the subsequent case of Insurance Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 246, where 
the opinion was delivered by the same learned justice, and who used the following 
language.” 

We conclude that it was error to admit the testimony, and inasmuch as with- 


out it apparently plaintiff cannot establish a claim, we discuss none of the other 
numerous assignments. 
Reversed. 


ALPER v. NEW YORK LIFE INS. CO. 
No. 35841. 
District Court, N. D. Illinois, E. D. June 9, 1930. 
41 Federal Reporter (2d) 956. 
1. INSURANCE. 


Insured’s application for reinstatement, with insurer’s acceptance, con- 
stituted contract, with interest on overdue premium as consideration. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
2. INSURANCE. 

Where insured applied for reinstatement, and insurer made reinstatement, new 
contract effected was contract for reinstatement of precedent contract. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
3. INSURANCE. 

New contract for reinstatement of life policy could be attacked for fraud, 
notwithstanding incontestible clause in original policy. 

The policy contained a provision that it should be incontestible 
after two years from its date of issue, except for nonpayment of pre- 
miums, and plaintiff, suing on policy, claimed that reinstatement of pol- 
icy, after lapse for nonpayment of premium, merely operated to re- 
store existing policy in full force and in same condition as it was im- 
mediately before default, particularly including provision that policy 
was to be incontestible after two years from its date. 

(For other cases, see Insurance, Dec. Dig. §*365[1].) 


At Law. Action by Bessie Alper against the New York Life Insurance 
Company. On plaintiff's demurrer to defendant’s special plea. 
Demurrer overruled. 
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Brown, Fox & Blumberg, of Chicago, Ill. (Nathan S. Blumberg, of Chicago, 
Ill., of counsel), for plaintiff. 

Hamlin, Topliff & Cooper, of Chicago, Ill. (Homer H. Cooper, of Chicago, 
Ill., of counsel), for defendant. 

Woopwarp, District Judge. 


The declaration counts upon a policy of life insurance for $5,000 issued 
by the defendant to Sam Alper, dated March 14, 1922. Alper died December 
11, 1925. The declaration avers that Alper, during his lifetime, complied with 
all the terms and provisions of the policy. After his death, proofs of his 
death were submitted, but the defendant refused to pay the amount of the 
policy. The policy contained the clause that “it shall be incontestible after 
two years from its date of issue except for nonpayment of premium.” 

By its special plea the defendant averred that the semiannual premium 
due on September 1, 1924, was not paid when due, or within the grace period 
of one month allowed by the policy, whereupon the policy lapsed. The policy 
contained the provision that “at any time within five years after any default, 
upon written application by the insured, and upon presentation at the Home 
Office of evidence of insurability satisfactory to the company, this policy may 
be reinstated * * * upon payment * * * of premiums with five per cent 
interest thereon from their due date.” 

On October 14, 1924, Alper, in compliance with the reinstatement provision 
above quoted, made his formal application for reinstatement, depositing the 
amount of the defaulted premium with interest. He then appeared before 
the company’s medical examiner and answered questions contained in a form 
of application for reinstatement, which application was signed by Alper. 
The application for reinstatement was accepted. In his application for re- 
instatement Alper stated that he had never suffered from any _ ailment 
or disease of the stomach or intestines, and that he had not  con- 
sulted with, or been treated by, any physician during the preceding five years 
for any purpose, except for an inconsequential attack of “flu” in 1918. The 
plea avers that the statements relative to his health were false. incomplete, 
untrue, and fraudulent, and made in order to induce the company to accept 
his application for reinstatement. It avers further that at various times during 
the five years preceding the delivery of the application he had been in hos- 
pitals under care of physicians, and had suffered from diseases of the stomach 
and colon. After the receipt of proofs of death on January 23, 1926, the 
falsity of the answers was ascertained, and on April 20, 1926, the company 
“elected to and did disaffirm and rescind the said contract of reinstatement.” 
Plaintiff demurs to the special plea. 

The plaintiff contends that, by its plea, the defendant is contesting the 
policy of insurance; that by virtue of the reinstatement of Alper a new con- 
tract of insurance was not effected, but the reinstatement merely operated 
to restore the existing policy in full force and vigor and in the same condition 
as it was immediately before default, particularly including the provision that 
the policy was to be incontestible two years from its date. If this position 
is sound, then the special plea is bad. On the other hand, defendant urges 
that the reinstatement was simply a contract to restore or revive the contract 
of insurance, and, like any other contract, may be attacked for fraud. If this 
position is sound, then the special plea is good. 

The plea proceeds upon the theory that the policy is good and valid. It 
makes no assault upon the policy. The plea contests the reinstatement. It 
challenges the validity of the reinstatement by reason of misrepresentation 
and fraud practiced on the company by Alper in his application for reinstate- 
ment. 

Alper failed to pay his premium at the stipulated time or within the grace 
period provided by the policy. His policy lapsed. The contract was at an 
end. Liability under it had wholly ceased. The policy could be revived only 
by consent of the defendant. By virtue of the terms of the original policy, 
a new written application was required, together with “evidence of insur- 
ability satisfactory to the company,” before reinstatement could be made. A 
new contract was possible only as a result of new negotiations. International 
Life Insurance Co. v. Mowbray (C. C. A.) 22 F.(2d) 952, 854. 
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[1] New negotiations were instituted. Alper’s application for reinstate- 
ment constituted the offer. The action of the company in making the rein- 
statement was the acceptance. Alper paid interest on the overdue premium 
which is the consideration. The transaction, therefore, has all the elements 
of a contract—offer, acceptance, and consideration. 

[2] The new contract effected, as disclosed by this record, was a contract 
for the continuance in force of the policy originally issued. It was a contract 
for the revival or reinstatement of a precedent contract. Wastum v. Lincoln 
National Life Insurance Co. (C. C. A.) 12 F.(2d) 422, 425; Keller v. North 
American Life Insurance Co., 301 Ill. 198, 211, 133 N. E. 726; New York Life 
Insurance Co. v. Rosen, 227 App. Div. 79, 236 N. Y. S. 659; New York Life 
Insurance Co. v. Buchberg, 249 Mich. 317, 228 N. W. 770, 771; International Life 
Insurance Co. v. Mowbray (C. C. A.) 22 F.(2d) 952, 954; New York Life In- 
surance Co. v. Feicht (D. C.) 29 F.(2d) 318. 

In the case of New York Life Insurance Co. v. Buchberg, supra, the courts 
say: “The reinstatement of a policy is not a new contract of insurance, nor 
is tt the issuance of a policy of insurance; but rather it is a contract by virtue of 
which the policy already issued, under the conditions prescribed therein, is re- 
vived or restored after its lapse.” 

[3] In essence, plaintiff must maintain two contracts. One is the contract 
of reinstatement. The other is the original policy as restored by the contract 
of reinstatement. The plea attacks the contract of reinstatement on the ground 
of fraud practiced by Alper. The incontestible clause is a part of the restored 
contract. It is no part of the contract for the restoration of the policy. The 
new contract for the reinstatement of the policy is subject to be attacked for 
fraud. New York Life Insurance Co. v. Feicht, supra. 

The court is of opinion that the plea is good. Accordingly, the demurrer 
is overruled. 


TUTEWILER v. GUARDIAN ry INS. CO. OF AMERICA. 


No. : 
Circuit Court of Appeals, Fifth Circuit. May 23, 1930. 
42 Federal Reporter (2d) 208. 
1. INSURANCE. 


That physician might have been honestly mistaken in diagnosis and treat- 
-—_ of insured would not prevent concealment of consultation from vitiating 
policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE. 

Evidence in suit on life policy held to conclusively show insured’s fraud in 
failing to disclose fact of consulting physician, warranting directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from the District Court of the United States for the Southern 
District of Florida; Lake Jones, Judge. 

Suit by Ethel G. Tutewiler, a widow, against the Guardian Life Insurance 
Company of America, a New York Corporation. Judgment for defendant, and 
plaintiff appeals. 

firmed. 

Robert R. Milam, of Jacksonville, Fla. (Arthur Y. Milam, of Jacksonville, 
Fla, and E. T. Mcllivaine, of Miami, Fla., on the brief), for appellant. 

_ W. McL. Christie, of Fort Myers, Fla. (J. L. Doggett and J. L. Doggett, 
Jr., both of Jacksonville, Fla., on the brief), for appellee. 

Before Bryan and Foster, Circuit Judges, and Sibley, District Judge. 

Foster, Circuit Judge. 

Appellant brought suit on a policy of $10,000 issued by appellee on the life 
of Paul R. Davis. The policy was dated March 1, 1927, and contained a clause 
making it incontestable after one year. The insured died October 28, 1927, 
within the contestable period. Appellee defended on the grounds that the 
insured had made false answers to material questions amounting to warranties 
in the application, in which he stated that he had not consulted or been treated 
by any physician within five years before the application and had not had 


, 
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syphilis, whereas in truth he had consulted a physician and had been treated 
for syphilis between February 23, 1922, and February 23, 1927, the date of his 
application. At the close of the evidence a verdict was directed for defendant, 
appellee. Error is assigned to that action of the court. 

The testimony of Dr. Dean, which is in the record in full, shows that he 
had treated Davis professionally for syphilis many times during the five years 
preceding the application for insurance. Dr. Dean was not contradicted by other 
witnesses and no attack was made upon his reputation for veracity. Appellant 
relies upon inconsistencies alleged to have occurred in the course of his testi- 
mony, under cross-examination. We have considered the testimony of Dr. Dean 
fully and do not find any inconsistencies that would tend to impeach his testi- 
mony as a whole. 

There was evidence tending to show the materiality of the statements by 
the insured and that had it been disclosed to the appellee that Davis had been 
treated by Dr. Dean for syphilis the policy would not have been issued. 

[1] There is evidence in the record tending to show that when examined 
for the policy Davis’ reflexes reacted normally, which would indicate the ab- 
sence of syphilis. This might create a doubt as to his having had syphilis, but, 
on the other hand, it might indicate that Dr. Dean’s treatment had so far im- 
proved his condition that these symptoms had disappeared. It would be im- 
material whether Dr. Dean was mistaken in his diagnosis. If he honestly 
believed Davis was suffering from syphilis and had treated him accordingly, and 
Davis concealed that fact in his application, the fraud would vitiate the policy. 
Furthermore, it was just as material and as much a breach of warranty to con- 
ceal the fact that he had been treated at all by any physician within five years. 
Had he answered that question truthfully, and there is no doubt that his answer 
was false, the insurer would have been put upon inquiry and the slightest in- 
vestigation would have disclosed the true facts. This would have inevitably led 
to the rejection of the application. 

[2] It is also urged that the statement of the insured made in his application 
is entitled to verity and, as its truthfullness was impeached only by the testi- 
mony of Dr. Dean, that the case should have gone to the jury. We cannot 
agree with this. Davis was a practicing osteopath, He must have known that 
he had consulted a physician, and he must have known that he was being 
treated for syphilis. His application was a self-serving declaration and entitled 
to very little, if any, weight in view of the fact that the policy would have be- 
come incontestable within one year and he had reached the age of 55, after 
which time insurance would necessarily become more difficult to procure. It 
is shown that Dr. Dean was a close friend of Davis. Under all the circum- 
stances it is hardly possible that any jury of reasonable men would have found 
in favor of the plaintiff on the evidence in the record. Had they done so the 
judge would have been justified in setting aside the verdict and granting a 
new trial. In such circumstances it is well settled that it is the duty of the 
court to direct a verdict. 

[3] We think fraud on the part of the insured is sufficiently shown to justify 
the action of the court in directing a verdict for defendant. N. Y. Life Ins. 
Co. v. McCarthy (C. C. A.) 22 F.(2d) 241; Mutual Life Ins. Co. v. Hilton-Green, 
241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. 

The record presents no reversible error. 

Affirmed. 


WILBON v. WASHINGTON en NAT. INS. CO. 
No. 78. 
Supreme Court of Arkansas. June 30, 1930. 
29 Southwestern Reporter (2d) 680. 
1. INSURANCE. 
Ten year old insured could not have made misrepresentations wrongfully 
and knowingly with intent to deceive, and instructions on that assumption were 
erroneous. 
The instructions told the jury to find for defendant if insured or 
his father, the beneficiary, knew that insured had heart trouble and 
did not disclose fact to insurer, and if insured or his father answered 
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“no” to inquiry as to whether he had ever had heart trouble, knowing 
that he had, and if insured or the beneficiary stated to insured’s agent 
that insured had never had heart trouble, with intent to deceive in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 
2. INSURANCE. 

Beneficiary certifying to correctness of answers in application was bound 
by false representations only as if made in his own application. 

Policy was on life of ten year old boy. The beneficiary was re- 
quired to consent to the application and certify that answers were com- 
plete and true. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Levi Wilbon against the Washington Fidelity National Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

This suit was brought by Levi Wilbon, named beneficiary in a policy of 
insurance issued by appellee company upon the life of his 10 year old child, 
and from the judgment against him the appeal is prosecuted. 

The answer admitted the execution and delivery of the policy, and de- 
fended on the ground that the insured, Percy L. Wilbon, had a serious attack 
of heart trouble in December, 1928, and that the answer “No” was made to 
the question in the application for insurance inquiring whether the insured had 
ever had heart disease. That the answer was false and material and was wrong- 
fully and knowingly made with the fraudulent intent to procure the policy. 

Levi Wilbon, the father of the insured, lived in and was working at Helena 
at the time of the issuance of the policy, his wife and family living at Rondo in 
Lee county, the old home. He took out the policy of insurance March 19, 
1929, on the life of his son, who was at the time between 9 and 10 years old, 
and living with the family in Rondo, while he lived in West Helena. He took 
out the policy because the agent, H. A. Fields, kept insisting and soliciting him 
to do so. He told the agent that the child was living at Rondo, and he replied 
that it was all right and he would attend to that. Said he answered the ques- 
tions truthfully, and if the boy was sick at the time he did not know it. That 
he had been sick in December, but had recovered and gone back to school, 
and in April or May following his wife informed him that the boy was sick, 
and he brought him to West Helena to Dr. Baker in June, and he died on 
July 5. Admitted he was informed by his wife that Dr. White treated the 
boy at Rondo and stated he had some kind of rheumatism. That he was not 
there, and had no reason to think it was a serious illness, as his son got up 
and went back to school after being treated by Dr. White. Denied that Dr. 
White told him that the boy had kidney trouble or anything of the kind, and 
said he knew nothing about it except upon information from his wife. He 
paid the premium for six months, $4.14, and upon the death of the insured 
he made out the proof of loss, and the company denied liability and offered 
to return him the premium paid, which he refused to accept. Admitted that 
upon his going home on Sunday Dr. White told him he ought to look after 
the boy more than he was doing, and upon his asking why, said he had some 
kind of trouble that he ought to be looked after, but that he could cure him. 

Dr. White testified that he had attended the boy in Rondo in December 
and found him in bad condition, his feet were swollen a little, his knee joints 
were swollen, and he had kidney trouble to what extent he could not say. 
He had a very bad heart leakage, and was unable to get out of bed. After about 
4 weeks of treatment the boy got up and was around, and he “censured” the 
father for neglecting him. Said he had the father listen to the leakage of the 
heart through the stethoscope, and “I explained to the father that he had 
rheumatism.” He thought it was the Ist of December or the middle of it 
when the father came home. The boy was afterwards sick from May to July, 
1929, with acute nephritis, and died on July 5th of that year. He declined to 
answer the question whether the condition for which he had treated the boy 
in December continued and was the same in the last illness, of which he died. 

The medical examiner did not discover or report any heart trouble in his 
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certificate of examination, and answered that the applicant appeared to be in 
good health, and said he regarded him a risk of the first class. This appli- 
cation was signed Percy L. Wilbon by Levi Wilbon, father. A confidential re- 
port made on the risk by the agent H. A. Fields, recommended the risk and 
advised the issuance of the policy. 

Appellant answered the question in the application whether the insured had 
ever suffered from any number of named diseases including “heart disease, 
diseases of the liver or kidneys, etc.” “No.” Appellant, the beneficiary, signed 
the application below the name of the insured, consenting to the application 
= that the above answers are complete and true in every particu- 
ar. 

The agent stated that he did not know whether Levi Wilbon, appellant, 
had no knowledge that his son ever had any heart trouble, but knew that the 
boy lived at Rondo and his father lived at West Helena, and that he had the 
boy brought to the doctor of the company for examination, and he was passed 
by him. 

There was some testimony tending to show that the kidney trouble, nephritis, 
might have been caused by a bad heart. 

The policy contained a clause stating that the application and the policy 
constituted the entire contract “and statements made by the insured or on his 
or her behalf shall, in the absence of fraud, be deemed representations and not 
warranties,” etc. 

The court instructed the jury, giving instructions Nos. 2, 3, 4, and 5 over 
appellant’s objections, and the verdict was rendered against appellant, and from 
the judgment thereon he prosecutes this appeal. 

W. G. Dinning, of Helena, for appellant. 

Brewer & Cracraft, of Helena, for appellee. 

Kirsy (after stating the facts). 

[1] Appellant insists that the court erred in giving each of said instructions 
directing the jury that if they found from a preponderance of the testimony 
that the assured had heart trouble in December, preceding the applcation for 
insurance, and this was known either to the assured or the beneficiary, and 
was not disclosed to the defendant before the policy was issued, to find for the 
defendant. The provision in the policy relative to answers in the application 
being representations and not warranties is like those held to be representations 
in the cases of Old Colony Life Insurance Co. v. Julian, 175 Ark. 359, 299 S. W. 
366, and Bankers’ Reserve Life Ins. Co. v. Crowley, 171 Ark. 135, 284 S. W. 
4, 6. In the latter case it was said: “The questions propounded in the appli- 
cation as set out above call for answers founded on the knowledge or belief 
of the applicant, and a misrepresentation or omission will not avoid the policy 
unless willfully or knowingly made with an intent to deceive.” It is true the 
application appears to be signed by Percy L. Wilbon, but it is also signed by 
the father, appellant, with the statement required because of the applicant being 
under 15 years of age. There is no testimony tending to show that the under 
10 year old insured answered the questions in the application, except in the 
statements in the certificate thereto appearing to have been signed by him, 
and if he had done so, being a minor of such tender age, he could not be ex- 
pected to know whether the representations were correct and true, and cer- 
tainly could not be held in making any misrepresentations to have made them 
wrongfully and knowingly, with an intent to deceive, such as would have avoided 
the policy. All of said instructions therefore, telling the jury that if they 
found that the insured or the beneficiary knew that the insured had had heart 
trouble preceding the application for insurance and did not disclose the fact 
to the insurer before the policy was issued, and if either the assured or the 
beneficiary answered “No,” to the inquiry if the assured had ever had heart 
trouble and either of them knew that he had had heart trouble, and if they 
found that either the assured or the beneficiary stated to the agent of the in- 
suring company in answer to a question asked that the assured had never had 
heart trouble “with the intent to deceive the company,” etc. they should find 
for the defendant, were incorrect and erroneous on that account, and inherently 
wrong, and necessarily call for a reversal of the case. 

[2] Since the beneficiary was not only required to consent to the applica- 
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tion for insurance for his minor son, but to certify that the answers made to 
the questions in the application were complete and true in every particular, 
he was bound by such statements and representations to the same extent only, 
if they proved to be false, as if he had made such representations upon an ap- 
plication for insurance upon his own life wrongfully and with an intent to 
deceive and not otherwise. The court therefore erred in giving each of the 
said instructions permitting the insurer to avoid liability on its policy if they 
found such misrepresentations had been knowingly made with the intent to 
deceive either by the insured or the beneficiary. 


For this error the judgment must be reversed, and the cause remanded for 
a new trial. It is so ordered. 


JOHNSTON v. KEARNS. 
Civ. 131. 
District Court of Appeal. Fourth District, California. Aug. 4, 1930. 


290 Pacific Reporter 640, 
1. INSURANCE. 


Right of named beneficiary in life policy vests at insured’s death in bene- 


ficiary is unchanged, which depends on insurer’s records and steps taken by 
insured. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. ; 
Beneficiary of life policy held changed, where request therefor delivered 
to employer was mailed to insurer after insured’s death. 
The only requirement of the life policy was that, to effect a change 


of beneficiary, the insurer must receive at its home office a written 
request to make change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Imperial County; A. C. Finney, Judge. 

Action by C. H. Johnston against Fred Kearns, substituted for and instead 
of the Equitable Life Assurance Society of the United States, a corporation. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Don C. Bitler, of El Centro, for appellant. 

Hickcox, Trude & Johnson, of El Centro, for respondent. 

BARNARD, J. 


This action was submitted to the court upon stipulated facts, which may be 
briefly summarized as follows: 

Liberardo A. Vasquez was an employee of the Southern Sierras Power 
Company at El Centro, Cal. As such employee and in connection with certain 
group insurance, he held two certificates of insurance -on his life, one for $1,000 
and the other for $500. These certificates named Fred Kearns, the substituted 
defendant herein, as beneficiary. Vasquez died about noon on March 31, 1928, 
at El Centro. At the time of his death the records of the insurance company 
showed the said Kearns as beneficiary under each of the said certificates. The 
policies contained the following provisions in reference to beneficiaries: 

“The Beneficiary shall be the person or persons designated on the Society’s 
records in accordance with the employee’s election.” 

_ “Any employee insured hereunder may from time to time during the con- 
tinuance of this policy change the beneficiary by a written request, upon the 
Society’s blank, filed at its Home Office, but such change shall take effect 


a upon the receipt of the request for change at the Home Office of the 
ociety. 


“Beneficiary Fred Kearns subject to the right of the employee to chang- 
the beneficiary in accordance with the policy provisions.” 


During the forenoon of March 31, 1928, the said Vasquez executed the fol: 
lowing instruments: 


: i “El Centro, California, March 31st, 1928. 
The Equitable Life Assurance Society, New York, N. Y. 


“Gentlemen: Please change the name of the beneficiary in my policy or 
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policies with your Company to C. H. Johnston, a friend, residing at 381 Holt, 
Fl Centro, Calif. 

“Very truly yours, L. A. Vasquez. 
“Witness: 

“G. E. Millburn 

“Mark M. Munson.” 

“El Centro, California, March 3lst, 1928. 
“To C. H. Johnston: 

“In consideration of our friendship and the help you have given me, I have 
named you beneficiary of my life insurance policies. 

“Please pay my funeral expenses and any debts accruing from my last ill- 
ness and any other debts as far as possible. The remainder you may retain 
with my best love and wishes. 

“L. A. Vasquez. 
“Witness: 

“G. E. Millburn 

“Mark M. Munson.” 

He delivered the first of said instruments to the manager of the Southern 
Sierras Power Company for mailing to the insurance company, and the said 
manager caused the same to be forthwith mailed to the insurance company 
at New York City, where it was received by the company in due course. How- 
ever, the said manager knew of the death of Vasquez before the letter was 
mailed. It was further stipulated as follows: “That it was beyond the power 
of the said Liberardo A. Vasquez to literally comply with the terms of the 
insurance policies and certificates as to the change of beneficiary at the time 
that he made such purported change, as he was confined to his bed, and he 
died the same day that the said instruments hereinbefore in this paragraph set 
out were executed.” 

After this suit was brought, the insurance company paid the amount of the 
certificates into court, to abide the result of the action, and Kearns was sub- 
stituted as defendant. From a judgment in favor of the plaintiff, Kearns has 
appealed. 

The sole question on this appeal is whether the insured, in attempting to 
change his beneficiary, accomplished his purpose. It may be said here, as the 
court said in White v. White (Sup.) 194 N. Y. S. 114, 117: “The main conten- 
tion here is that the insured did not comply with the regulations of the con- 
tract as to change of beneficiary, and that therefore the attempted transfer 
was void, and that the defendant did not acquire any right, title, or interest 
by this so-called redesignation. Many cases bearing on the question here in- 
volved are cited, and from an examination of them it will appear that, while 
a change of beneficiaries must be made under certain formalities for the pro- 
tection of the insurer, yet, in cases where the company has waived defending 
by interpleading, and has paid the money into court, and has no further interest 
in the litigation between the parties, a far more liberal rule obtains, and that 
courts of equity seek to do that which the insured apparently intended to have 
done, and to award the fund to that claimant who had the strongest claim 
therefor under the existing conditions.” 

To the same effect the court said in Adams y. Grand Lodge A. O. U. W., 
105 Cal. 321, 38 P. 914, 915, 45 Am. St. Rep. 45: “The Ancient Order of United 
Workmen is not an active party to the litigation. It has no interest whatever 
in the result. In effect, it has paid the fund into the hands of the court, and 
is now a stranger to the action. We, then, have a certain fund of money to 
which the plaintiff and the intervener both claim title, and their respective 
claims of ownership are to be litigated in the same way, and finally adjudicated 
and determined upon the same general principle, as though the common source 
of title of this money came through a bequest or gift, rather than from a 
mutual benefit association.” 

The rules applying to the question now under consideration are the same 
whether the insurance company involved is a fraternal society or what is usually 
called an “old line company.” N. Y. Life Ins. Co. v. Rose, 70 Cal. App. 175, 
233 P. 343. In Jory v. Supreme Council A. L. of H., 105 Cal. 20, 38 P. 524, 525, 
26 L. R. A. 733, 45 Am. St. Rep. 17, the court said: “If the Legion of Hovor 





Life] Johnston v. Kearns 957 


was here an aggressive party, insisting, as against the claims of the son, upon 
a strict compliance with its by-laws before it could be compelled to take money 
from its treasury, and possibly a different question would be presented; but, 
as between these parties litigant, the court will administer justice from the 
standpoint of equity, and bring to the solution of this question those broad 
principles upon the basis of which equity always deals. The general rule un- 
questionably is that a change of a beneficiary cannot be made by the insured 
unless a substantial compliance with the laws and regulations of the society 
is had; yet courts of equity have recognized various exceptions to this general 
principle, and the facts of this case bring it squarely within one of the well- 
recognized exceptions. This exception is builded upon the principle that equity 
does not demand impossible things, and will consider that done which ought 
to have been done; and is embraced within the proposition that when the 
insured complies with all the requirements of the rules for the purpose of 
making the substitution of beneficiaries with which he has the power to comply, 
he has done all that a court of equity demands.” 


In the case of Supreme Lodge v. Price, 27 Cal. App. 607, 150 P. 803, 808, 
the court holds that a change in beneficiaries can only be effected by a sub- 
stantially strict compliance with the requirements of the policy, and that the 
beneficiary acquires a vested right to the insurance money upon the death of 
the insured, if no change in beneficiaries has been made, the court sets forth 
three well-established exceptions to the rule of strict compliance, as follows: 
(1) If the company has waived strict compliance by issuing a new certificate, 
the original beneficiary will not be heard to complain that the rules were not 
followed. (2) If it is beyond the power of the insured to comply literally with 
the requirements for changing the beneficiary, a court of equity will treat the 
change as having been made. (3) If the insured has pursued the course pro- 
vided in the policy and has done all that lies in his power to change the bene- 
ficiary, but dies before a new certificate is issued, a court of equity will treat 
such certificate as having been issued. While in that particular case the court 
held that the insured had not done all within her power to effect the change, 
and in fact had taken none of the steps required, the court makes the following 
significant observation: “* * * If it appeared that the deceased had, prior 
to her death, done all that lay within her power, under the circumstances by 
which she was beset, to accomplish the desired change, then, * * * the aid 
of a court of equity could undoubtedly be successfully availed of to enforce 
the writing and her intention as expressed therein sustained by the application 
of the equitable doctrine invoked by the respondents.” 


In the same case, the court also approved the following quotation from 
Rollins v. McHatton, 16 Colo. 203, 27 P. 254, 25 Am. St. Rep. 260: “While equity 
may aid ‘an attempted, but incompleted, change’ in that respect, it does so 
only when ‘the assured has done his part towards perfecting the substitution in 
accordance with the method prescribed, but, owing to circumstances over which 
he has no control, the change is not entirely consummated at the time of his 
death. * * * But it is an essential prerequisite to the interposition of equity 
that the assured has in good faith attempted to comply with the prescribed 
mode of substitution.’” In Barboza v. Conselho, etc., 43 Cal. App. 775, 185 P. 
1028, the general rule that, where an insured does all in his power to comply with 
the requirements for a change of beneficiary, his intentions will be carried out, 
is approved. In the case of New York Life Ins. Co. v. Rose, supra, the insured 
signed a written request for a change of beneficiary and mailed this to the insur- 
ance company, together with an affidavit showing his inability to send in the 
policy because of an uncle’s refusal to return the same. These documents were 
received by the company after the death of the insured, but the change of 
beneficiary was not indorsed on the face of the policy, as required by its pro- 
visions, because of the absence of the policy. It was held that the insured. had 
done all within his power to change the beneficiary. In Mutual Life Insurance 
Co. v. Lowther, 22 Colo. App. 622, 126 P. 882, 885. a written request for a 
change in beneficiary was mailed by the insured two days before and was re- 
ceived by the company two days after his death. This was held sufficient to 
change the beneficiary. 
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In the last-named case the court said: “The clause in the policy, ‘such change 
shall take effect upon the indorsement of.the same on the policy by the com- 
pany,’ in view of the entire paragraph in which it is found, does not suggest to 
our mind a condition precedent to the consummation of the change of benefic- 
iary, but rather a provision for protectoin against such possible oral or other 
changes by the insured of which the company has not received notice. In such 
case this clause would protect the company against liability as between contest- 
ing beneficiaries for the fund. The first change received and indorsed by it 
would be upheld, and the record thus made would likewise protect the true 
beneficiary and give effect to the insured’s wishes. The receipt of the notice and 
policy by the company two days after insured’s death, of which it had no knowl- 
edge, did not relieve it of the ministerial duty imposed by the terms of the con- 
tract of filing and indorsing the same.” 

This language is in accord with our view upon the effect of a similar clause 
in the policies here in question, which reads: “Such change shall take effect only 
upon the receipt of the request for change at the Home Office of the Society.” 

[1] The appellant cites a number of cases in support of his contention that 
the rights of these are cases where the contest was between the insurance 
company itself and the beneficiary, and where the issues were determined upon 
the contract itself, or are instances where the insured has failed to do all within 
his power to make the change desired. It seems to be well settled that the right 
of a named beneficiary to the proceeds oi a life insurance policy vests at the 
death of the insured only if no change in beneficiary has been made, and that 
the latter depends, not merely upon the records in the office of the company 
at the moment of the death of the insured, but also what steps have been taken 
by the insured prior to his death. The only new question here presented arises 
from the fact that the request for change of beneficiary was not actually mailed 
prior to the death of the deceased, although the insured upon his deathbed 
handed it to his employer for the purpose of mailing. If the insured had himself 
mailed the letter, and thereafter died before it reached the office of the company, 
under the terms of the contract and the authorities, it would be held that the 
beneficiary had been changed. We do not think the result should be any different 
in the case at bar. Prior decisions have, in effect, held that the right of an in- 
sured to change his beneficiary does not depend upon how far. he may happen 
to live from the home office of the company. We think also such a right does 
not depend upon when the next mail train happens to leave that particular lo- 


cality. That right depends upon the acts of the insured himself, as measured by 
equitable rules. 


[2] In cases where, under the terms of the policy, a change of beneficiary 
must be indorsed upon the policy by the company, or a new certificate issued, it 
is held that these acts are ministerial in nature, and need not be done before the 
death of the insured. It will, however, be noted that in the instant case, no 
act of any kind on the part of the insurance company was called for under the 
terms of this policy. Neither a new certificate nor even an indorsement was 
required. The only provision is that the written request shall be received at 
the home office of the company. Since the insured had complied with every 
requirement of the policy in so far as he was able. and especially since nothing 


remained to be done by the company, under the established rules, his expressed 
intention should prevail. 


The judgment is affirmed. 
We concur: Cary, P. J.; Marks, J. 


BANKERS’ HEALTH & LIFE INS. CO. v. KNOTT. No. 20604. 
Court of Appeals of Georgia, Division No. 1. July 15, 1930. 
154 Southeastern Reporter 194. 


1. INSURANCE. 

Petition by employee to recover disability benefits under employer’s insurance 
policy held not demurrable because of employee’s discharge after disability occurred ; 
damages and attorney’s fees held recoverable in employee’s suit to recover dis- 


ability benefits maintained by insurance company for benefit of employees (Civ. 
Code 1910, § 2549). 
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Syllabus by the Court. 
The petition set out a cause of action and was good as against the 
general demurrer and the special demurrers. 
(For other cases, see Insurance, Dec. Dig. §§ 602, 629[1].) 
Additional Syllabus by Editorial Staff. 
2. INSURANCE. 


“Insurance” is contract whereby one party, for compensation, assumes par- 
ticular risks of other party, and promises to pay ascertainable sum on specified 
contingency. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


Error from City Court of Newnan; W. L. Stallings, Judge. 

Action by O. L. Knott against the Bankers’ Health & Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Turpin & Lane, of Macon, for plaintiff in error. 

Stanford Arnold, of Newnan, for defendant in error. 

LuKE, J. 

This case is here on direct exceptions to a judgment overruling demurrers to 
the petition which sets out substantially the following case: 

1. “The Bankers Health and Life Insurance Company is an insurance company 
* * * having an agent and place of doing business in Coweta County, Georgia.” 

2. “Said company is indebted to petitioner in the sum of $371.16, principal, be- 
sides interest, damages, and attorney’s fees, on a contract of insurance, a copy of 
which is hereto attached.” 

3. Said principal sum is disability benefit due petitioner “from August 24, 1929, 
up to and including December 28, 1929, at the rate of $20.62 per week, * * * 
petitioner having become disabled through illness and accident on August 14, 1929.” 

4. From and after January 16, 1928, petitioner paid all premiums as required 
under said contract of insurance, and “at the time of his disability had purchased 
and paid for said insurance on basis of his salary of $27.50 per week.” 

5. “On the date of said contract and prior thereto petitioner was a regular 
employee of defendant company, and remained in its employ continuously from 
said date until August 24, 1929, and now is, in, so far as rights under described 
policy are concerned, an employee of defendant company.” 

6. When he was first employed by defendant company, petitioner was in good 
health, but after said policy issued his health entirely failed. He became afflicted 
with pulmonary tuberculosis, high blood pressure, hypertension, and a general 
breakdown, but was dischagring his duties satisfactorily until August 14, 1929, 
a he broke his right arm while cranking an automobile in his said employer’s 

usiness. 
__7. “Defendant had full knowledge of petitioner’s condition, and paid him under 
said policy during the first seven days of disability.” 

8. “After said time defendant’s company, without any justification and reason, 
refused to pay your petitioner anything.” 


9. Defendant company, after petitioner became disabled, and with full knowl- 
edge of said disability and his helpless and dependent condition, on August 24, 1929, 
pretended and endeavored to discharge him. At the time he was in a disabled 
condition and his rights under said insurance had already matured, and any effort 
made to discharge him while in such condition was illegal and void. 

10. “Sai effort to discharge and said pretended discharge was done solely in 


an effort to defraud petitioner of his rights under described policy, and was frau- 
dulent, void and illegal.” 


ai 11. “At the time defendant company made such an illegal and fraudulent effort, 

petitioner was totally unable to work and * * * totally disabled, which said 
fact was known to said company, and defendant company had no justification, 
cause, and reason to discharge your petitioner, and had no right to do so in order 
to defeat his rights under described policy.” 


_ 12. “This refusal to pay him benefits legally due him by said company is not 
in good faith, but is in absolute bad faith, and * * * petitioner is entitled to re- 
cover in this action damages and attorney’s fees as provided by law.” 





960 The Insurance Law Journal, Vol. 75 [Nov., 1930 


13. “Petitioner shows that his reasonable attorney’s fees for bringing and pro- 
secuting this action is $200.” 

Petitioner prays that he recover of defendant company the sum of $371.16 prin- 
cipal, $92.79 damages, and $200 attorney’s fees. 

The exhibit attached to the petition is in the nature of a circular letter from 
the defendant to “all employees of The Bankers’ Health and Life Insurance 
Company,” notifying them that defendant had discontinued its plan of maintaining 
group life insurance for the benefit of its employees and had substituted therefor 
a “death benefit fund out of which to pay to the properly designated beneficiary 
or beneficiaries of any of its employees, in the event of the death of any such 
employee after the completion of six months’ continuous service with the com- 
pany, the sum of $500, or, after not less than one year of such continuous service, 
the sum of $1,000,” such death benefit fund to “be maintained for, and paid only 
to bona fide dependents of the deceased employees, and not to an estate if there 
are no dependents.” 

These parts of said circular letter with which we are concerned follow: “The 
company will maintain for the benefit of its employees a disability benefit fund un- 
der which a weekly indemnity to the extent of three fourths of the salary of any 
such employee may be purchased by and paid to him in the event of his disability 
through illness or accident, the cost of such indemnity to any employee’ desiring to 
receive the benefit of its provisions being at the rate of 6 1-4c weekly for each $5 
of weekly indemnity, the company undertaking to provide any other amount needed 
to cover cost thereof, the cost contribution of each employee to be paid in cash 
weekly or monthly, in advance, through the superintendent of the district in which 
such employee is engaged.” “The disability fund herein provided will be available 
and effective beginning on the eighth continuous day of disability through illness or 
accident. The regular salary of such disabled employee will be paid by the com- 
pany during the first seven days of disability.” The next provision is that such 
fund will be available for a period not exceeding 20 weeks of continuous disability 
in any year, and is limited to three-fourths of the regular salary of such employee. 
The next provision is that the acceptance of this plan is optional. The next pro- 
vision is as follows: “Termination. The benefits granted under the above-men- 
tioned funds being entirely voluntary on the part of the company, may be dis- 
continued at any time by the company upon notice to its employees given in a man- 
ner similar to this notice, and in any event shall cease and determine immediately 
when and as any employee who has accepted the provisions of such benefit funds 
leaves the services of the company or is dismissed, this fund ceasing to be available 
beyond the time of such notice or the period of such service, and any interest or 


claim of interest of any employee in said fund shall cease and determine immediately 
upon such termination of service.” 


[1] It is insisted by counsel for plaintiff in error that the contract must be 
carried out as written, and that under its terms it terminates when an employee 
“leaves the service of the company or is dismissed.” ‘The contract specifically pro- 
vides that the disability benefit fund will be available and beginning on the eighth 
continuous day of disability through illness or accident, and that the employee's 
regular salary shall be paid during the first seven days of disability. This clause 
would be eliminated from the contract, and plaintiff’s rights thereunder destroyed, 
if the foregoing contention of the plaintiff in error is valid. After an employee 
had paid for the disability benefit and become entitled thereto, the defendant 
could destroy such right by the simple process of discharging the employee. It is 
well-seasoned law that contracts are construed most strongly against the parties 
preparing them, and so as to carry out the purposes of the contracting parties. 
Surely it takes no citation of authority to show that in a case like this the contract 
will not be construed in such a way as to defeat the accrued rights of the beneficiary. 
We are satisfied that the court did not err in overruling the general demurrer to 
the petition, and so hold. In this connection, see Clay v. Phoenix Ins. Co., 97 Ga. 
44 (1), 52, 25 S. E. 417. 

The first ground of the special demurrer is that “said suit is not a suit om a 
policy of insurance, and plaintiff is therefore not entitled to recover damages or 
attorney’s fees.” The Civil Code of 1910, § 2549, contains this provision: “The 
several insurance companies of this State, and foreign insurance companies doing 
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business in this State, in all cases when a loss occurs, and they refuse to pay the 
same within sixty days after a demand shall have been made by the holder of 
the policy on which said loss occurred, shall be liable to pay the holder of said 
policy, in addition to the loss, not more than twenty-five per cent on the liability 
of said company for said loss; also, all reasonable attorney’s fees for the prosecution 
of the case against said company; Provided, it shall be made to appear to the 
jury trying the same that the refusal of the company to pay said loss was in 
bad faith.” 

[2] “Broadly defined, insurance is a contract by which one party, for a com- 
pensation called the premium, assumes particular risks of the other party and 
promises to pay to him or his nominee a certain or ascertainable sum of money on 
a specified contingency.” 32 C. J. p. 975, § 1. In the case of People’s Loan & 
Savings Co. v. Fidelity & Casualty Co., 39 Ga. App. 339 (4), 147 S. E. 171, 172, 
it was held: “Section 2549 of the Civil Code of 1910, which provides that an insured 
may recover of an insurance company an amount representing a penalty and at- 
torney’s fees where the insurer is guilty of bad faith in failing to pay the loss 
arising under the policy, is not restricted in its application to any particular class 
of insurance companies, but applies to fidelity insurance companies, and to policies 
* * * insuring employers against the defalcations of their employees.” We cite this 
decision to show the tendency of our courts to apply the said Code section broadly 
where the relation of insured and insurer exists. The first paragraph of the pe- 
tition alleges that the defendant is an insurance company. Unquestionably the con- 
tract under consideration is in its essence a contract of insurance. We see no rea- 
son why this Code section is not applicable to the defendant, and hold that the 
court did not err in overruling the first ground of the demurrer. 

The next and last ground of the demurrer is that the petition “wholly fails to 
allege any demand for the amount claimed to be due plaintiff by defendant, and 
refusal to pay the same sixty days before said suit was brought.” The petition was 
filed December 31, 1929. Paragraph 8 of the petition was amended as follows: 
“After said time defendant company, without any justification or legal reason, re- 
fused to pay your petitioner anything. Petitioner made upon defendant company 
repeated demands for payments of benefits as same became due, said demands 
being made to its home office in Macon, and through J. L. Hines, its district man- 
ager at Griffin, Ga., and on September 4, 1929, said company, by and through its 
district manager, J. L. Hines, and by and through the treasurer of its disability 
fund, Robert L. Hay, refused payment of any amount under said contract, and 
unconditionally disclaimed any liability on the part of the company and on the part 
of its disability fund, and said company has persisted in said refusal since said 
date and still illegally persists therein.” Clearly the demurrer under consideration 
is not good. 

Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 


MUTUAL LIFE’ INS. CO. OF NEW YORK v. ENECKS. 
No. 20607. 
Court of Appeals of Georgia, Division No. 1. 
July: 15, 1930. 
154 Southeastern Reporter 198. 
1. INSURANCE. 
Petition to recover disability payments under insurance policy: held not demur- 
table because seeking to recover premium paid after disability arose. 
Syllabus by ‘the Court. 
The court did not err in overruling the demurrers to the petition. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
3. INSURANCE. 
Chargd that life’ policy, if capable of two constructions, should be construed 
favorably to insured held proper. 
Syllabus by the Court. 
The special grounds\of the motion for a new trial disclose no’ reversible error. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE. 
Evidence held not to show that insured suffering from Bright’s disease was 
totally disabled within insurance policy. 
Syllabus by the Court. 
The judgment overruling the motion for a new trial is reversed solely 
for the reason that the evidence did not show that the plaintiff was totally 


disabled. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Error from City Court of Sylvania; T. J. Evans,| Judge. 

Petition by Parnelle Enecks, by next friend W. R. Enecks, against the Mutual 
Life Insurance Company of New York. Judgment for plaintiff, defendant’s mo- 
tion for new trial was overruled,‘ and defendant brings error. 

Reversed. 


Jones, Evins, Powers: & Jones, of Atlanta, and John C. Hollingsworth, of 
Sylvania, for plaintiff in error. 

Overstreet & Overstreet, of| Sylvania, for defendant in error. 

Luke, J. 

Parnelle Enecks, by his next friend, W. R. Enecks, filed) his petition against 
the Mutual Life Insurance Company’ of New York, alleging substantially as 
follows: 

1. Defendant has an agent, J. R. Thompson, in said county. 

2. On April 13, 1926, defendant issued to plaintiff two policies of insurance, 
and plaintiff paid the full amount of premiums thereon, to wit $52.98. 

3. When said policies were issued, plaintiff’s age was fifteen years. 

4. All premiums have been paid on said policies. 

5. “During the early part of 1927 plaintiff became ill and consulted a physician 
and, about February 1927, said physician diagnosed and pronounced his trouble 
kidney trouble, known as Bright’s disease or nephritis, which disease caused a 
weakened condition of the heart. This disease steadily grew worse, and, during 
the month of June, 1927, the plaintiff became totally and permanently disabled as 
the result of said disease, which disability has continued from then until now, 
and is continuous, permanent and total.” 

6. “On or about August 1, 1927, plaintiff * * * gave defendant written notice 
of such disability. * * *” 

7. “Defendant has become indebted to plaintiff upon said policies for such 
disability in the sum of $50 per month, commencing with the month of July, 
1927, with interest at seven per cent. as follows: upon the first $50 from August 
1, 1927, and upon a like sum of $50 on the first of each month thereafter, up to 
and including the month of February, 1929.” 

8. “Defendant is further indebted to plaintiff for all premiums paid * * * 
since said disability arose, with interest thereon at seven per cent. as follows: 
on October 12, 1927, $55.10; on April 12, 1928, $55.10; on October 12, 1928, 
$55.10, the premiums on said policies having been changed from annual to semi- 
annual payments.” 

Wherefore plaintiff prays judgment against the defendant “for the principal 
sum of $950 for the monthly payments, including March 1, 1929; $165.30 for 
return premiums, a total of $1115.30, with interest thereon at seven per cent. per 
annum, as follows: upon $50 from August 1, 1927,” etc. 

In its answer the defendant admitted paragraphs 1, 2, 3, and 4 of the petition, 
denied paragraphs 5, 7, and 8, and, answering paragraph 6 of the petition, stated 
that plaintiff gave defendant a written notice of a claim of disability on or about 
October 20, 1927, but denied the remaining allegations in reference to notice. 

The trial resulted in a verdict for the plaintiff “for $1,050 for monthly pay- 
ments, $165.30 for return premiums, $116.51 interest to date—total $1,331.81.” 

[1] The first question for consideration is raised by defendant’s exceptions 
pendente lite to the court’s judgment overruling certain demurrers to the petition. 
Paragraph 5 of the petition, with the following amendment thereto, met para- 
graph 1 of the demurrer: “As a result of said Bright’s disease, or nephritis, 
plaintiff has, since July 1, 1927, been totally, continuously, and presumably per- 
manently disabled and incapacitated from following any gainful occupation, as 
provided by said contract of insurance, and since said date plaintiff has not en- 
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gaged in any gainful occupation whatsoever.” Paragraph 2 of the demurrer was 
to an immaterial part of paragraph 6 of the petition, and was sustained. The 
third and last ground of the demurrer was that the items sought to be recovered 
in paragraph 8 of the petition were not recoverable. The petition alleges that 
notice of the plaintiff’s disability was given defendant on August 1, 1927. The 
contract of insurance contains this provision: “The company will also, after 
receipt of such due proof of loss, waive payment of each premium as it thereafter 
becomes due during such disability.” In so far as the pleadings are concerned, 
the defendant was not entitled to the premiums, and we think the court properly 
overruled the last ground of the demurrer. 

[2] The motion to grant a nonsuit will not be considered, for the reason 
that a motion for a new trial, containing the ground that the verdict was con- 
trary to the evidence and without evidence to support it, was made and passed 
upon. See Martin v. Yonce, 163 Ga. 694(4), 137 S. E. 17. 

[3] The first ground of the amendment to the motion for a new trial com- 
plains of the court’s refusal to give a written charge to the effect that, if the 
application for insurance gave the insured’s occupation as that of a schoolboy, and 
the evidence disclosed that he continued in school during the term intervening 
between the date of the application and the time suit was filed, his occupation 
would be that of a student or pupil. The court did charge as follows: “If you 
find, from the testimony, that the insured was a schoolboy, then the terms of the 
contract will apply equally to his duties as a schoolboy.” We hold that this ground 
discloses no reversible error. The court’s charge that, if a life insurance policy 
is capable of two constructions, the interpretation most favorable to the insured 
must be accepted, is no ground for a reversal of the judgment. 


Special ground 3 complains that in charging the jury the court used the phrase 
“usual avocation” synonymously with the word “vocation.” It is true that the 
dictionary defines avocation as “a subordinate or occasional occupation,” and that 
vocation means one’s regular calling or business. However, we cannot conceive 
that use of the word “avocation” either confused the jury or injured the defen- 
dant’s case, especially when considered in connection with the context and in the 
light of the entire charge. 


The following excerpt from the charge of the court, which is set out in the 
fourth and last special ground, is no reason for reversing the judgment: “If 
you find, as contended by the defendant in this case, that no total disability exist- 
ed at any time after the issuance of this insurance policy, of course you would 
render a verdict in favor of the accident.” William R. Enecks, the father of Far- 
nelle Enecks, testified that upon Dr. Doster’s advice the plaintiff ceased work in 
January, 1927; that after any exercise the boy would sweat and tremble, and wit- 
ness requested his teacher to be very light on him, and to send him home, if he 
showed signs of being tired; that plaintiff did not engage in any manual labor be- 
tween the time suit was brought and the time he became disabled; that plaintiff 
attended school during the spring and fall of 1927; that plaintiff tried to pitch a 
game of baseball, but gave out and had to be brought home and kept there for 
several days; that the boy sold papers, but stopped when the doctor told him not 
to get chilled; that plaintiff had not engaged in any gainful occupation since Jan- 
uary 1927; that the boy was mentally all right; that witness paid the Georgia 
Normal School $38 to keep him six weeks; that, from the time plaintiff was eleven 
years old until he was disabled, he clothed himself; that during the preceding year 
he took a business course at the Georgia Normal School; that he had been demon- 
strating automobiles, but gave up that job; that he could not follow any occupation 
with the preparation he had; and that the witness had six children, and, if the 
plaintiff “was sound and well, he sure would be working.” This witness also 
swore as follows: “All I can testify of my own knowledge as to the boy’s total 
disability is his tendency to get nervous: he trembles all over, and you can hear 
his heart beat ten feet from him.” 


Parnelle Enecks testified that he was taking a light course at the Georgia 
Normal School, and was doing office work to help defray his expenses; that he 
was about the office and on the job about half an hour at the time, and sometimes 
would use a typewriter for as long as fifteen minutes; that he played baseball in 
1926 without any ill effects; that he played in 1927 for two or three innings and 
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had to quit; that if he wrote on a typewriter too long he would get nervous and 
have to quit; that he attended Rocky Ford High School during the 1927-28 term, 
and graduated there in May or June, 1928; that during this time he participated 
in four games of basketball, completing two games, and failing to finish the other 
two because of minor injuries; that this was after he quit delivering papers; that 
he gave up a job of demonstrating automobiles; that he took a course of book- 
keeping, typewriting, shorthand, and English at the Georgia Normal School, 
and “this year” was taking history, English, education, and mathematics; that he 
was also doing work on the side for one of the professors; that he supposed his 
occupation was that of a schoolboy, if that could be called an occupation; that 
for a certain length of time he could do anything not requiring physical effort; 
that fifteen minutes was about as long as he could write on a typewriter without 
getting nervous; that he thought a fellow would be hard up to want to hire a 
person who could do no more work than he could; that he had not played base- 
ball since 1928, when he gave out, but did play in 1927; that the average number 
of courses carried at the Georgia Normal School was six or seven; that eighteen 
hours was the required course, and witness took twelve; and that he was eighteen 
years old at the time of trial and weighed between 145 and 153 pounds, and that he 
did not think that his weight had changed since 1927. 

Dr. H. M. Doster, sworn for the plaintiff, testified that the boy had Bright's 
disease in 1927; that at that time he was doing a little work at school—was firing 
a boiler, and that witness advised him to stop; that he advised plaintiff to do only 
light work and to desist from all forms of athletics; that witness did not think 
plaintiff's condition was dangerous, but that he advised him not to go back to 
work; .that this was in the latter part of 1927; that any kind of excitement would 
have been dangerous to plaintiff; that witness thought plaintiff could “do some 
clerical work, stenography and typing, but not eight or ten hours a day”; that, 
if he was doing that sort of work, witness “would not say he was totally disabled” ; 
that he did not know that plaintiff had ever been confined to his bed because of 
his trouble; that he did not know of any occupation the boy could engage in with 
safety; and that he did not know of any gainful occupation plaintiff could engage 
in that he was competent to do. This witness also swore: “I would not say that 
Mr. Enecks is not able to fill some occupations, but he would have to be careful 
to save himself * * * I would not swear that Parnelle Enecks now is unable to 
follow any gainful occupation, because you stated a while ago that he was now 
doing typing and something to help pay his expenses at school.” 

Exley Lane, sworn for the defendant, testified substantially as the plaintiff 
did in regard to his playing basket-ball. He swore also that the plaintiff played 
on the baseball team in the summer of 1928 with witness, playing through one 
entire game as pitcher and second baseman, and playing a part of another game. 

The other testimony adduced by the defendant throws very little additional 
light upon the question at issue, and we deem it unnecessary to state it. 

Each policy of insurance was for $2,500, and each contained the following pro- 
visions : 

“If the insured is totally and presumably permanently disabled before the age 
of 60, will pay to the insured $25 monthly during disability.” 

“Disability shall be considered total when there is any impairment of mind 
or body which continuously renders it impossible for the insured to follow a gain- 
ful occupation.” 


“Total disability shall, during its continuance, be presumed to be permanent: 
(a) If such disability is the result of conditions which render it reasonably certain 
that such disability will continue during the remaining life of the insured. (b) If 
such disability has existed continuously for ninety days.” 


The attorneys for both plaintiff and defendant insist that the case of Cato v. 
7Etna Insurance Co., 164 Ga. 392, 138 S. E. 787, is controlling. It appears in 
that case that the plaintiff was suffering from pulmonary tuberculosis in an ad- 
vanced state, and, in the opinion of a doctor, was not physically able to work. This 
doctor further testified that, if the insured actually worked, he would not say that 
he was not physically able to work, but that it was unwise for him to do so. As 
a matter of fact, the insured did work at a cotton mill more than 92 per cent. 
of the time the mill was in operation, and earned more than 42 per cent. of what 
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a competent and experienced weaver in good health could have earned. The policy 
of insurance in that case contained this provision: “If such disability presumably 
will during lifetime prevent such employee from pursuing any occupation for wages 
or profit, such employee shall be deemed to be totally and permanently disabled 
within the meaning of this policy.” We quote the following pertinent headnotes 
of the decision in the Cato Case: 

“2. Total disability exists when one is wholly disabled from pursuing the 
usual and customary duties of his employment on which he depends for a living. 

“3. When the insured is incapacitated from performing any substantial part of 
his ordinary duties, a case of total disability is presented, although he is still 
able to perform some parts of his work. Total disability is inability to do sub- 
stantially all of the material acts necessary to the transaction of the insured’s 
occupation, in substantially his customary and usual manner. 

“4. ‘Total disability’ does not mean absolute physical inability to work at one’s 
occupation, or to pursue some occupation for wages or gain; but it exists if the 
injury or disease of the insured is such that common care and prudence require 
him to desist, and he does in fact desist, from transacting his business. In such 
circumstances, total disability exists. 

“5. If the insured, who was afflicted with tuberculosis, had quit pursuing his 
occupation of a weaver on account of his disease, then, under the evidence of 
the medical experts that it was unwise for him to work in the condition of his 
health, it would have been for the jury to say whether ordinary care required him 
to abandon his occupation, and whether total disability existed, under the principle 
of law that matters of this kind are ordinarily questions of fact for the jury. 
But as the insured did not abandon his calling on account of his disease, this 
principle is not applicable.” 

The court held in the Cato Case that the court properly directed a verdict for 
the insurance company. 

[4] The facts of the case at bar are somewhat unusual. The insured was 
fifteen years of age when the insurance contracts were written. His father swore 
that he had earned his clothes since he was eleven years old by working at odd 
times. It appears also that he had demonstrated automobiles and fired a furnace 
at school, but how many hours a day or for what length of time he worked does 
not appear. Nor does it appear what he earned. The plaintiff testified that his 
occupation was that of a schoolboy, if that could be called an occupation. In- 
deed, the burden of all the evidence is that from the time he was eleven years old 
he principally occupied his time in attending school, and that such work as he 
did was done at odd times. If he ever devoted his entire time to any regular 
gainful occupation, it does not appear from the record. He attended public school 
regularly during the 1927-28 term and graduated there. While at school he played 
baseball and basketball. While attending the Georgia Normal School he took four 
courses, and did office work for one of the professors to help defray his expenses. 
The average student took six or seven courses. Eighteen hours was the required 
course, and the plaintiff was taking twelve. It does not appear from the record 
that the plaintiff worked longer or more steadily before his alleged disability than 
he did afterwards. So far as the record shows, the plaintiff attended school regu- 
larly and performed his scholastic duties properly and successfully during the 
period of his alleged disability. In these circumstances we are of the opinion that 
the plaintiff failed to carry the burden of showing total disability, and that a verdict 
was demanded for the insurer. Therefore, the judgment overruling the motion 
for a new trial is reversed. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


GANTT v. AMERICAN NAT. INS. CO. 
No. 20586, 
Court of Appeals of Georgia, Division No. 1. 
July 15, 1930. 
154 Southeastern Reporter 213. 


INSURANCE. 
Presumption of duration of life respecting persons of whom no account can 
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be given ends after seven years from time they were last heard of as living; pre- 
sumption of death after seven years from time person was last heard of as living 
relates only to fact of death not time of death; time of death whenever material 
must be subject of distinct proof. 
Syllabus by the Court. 
(a) “The presumption of the duration of life, with respect to persons 

of whom no account can be given, ends at the expiration of seven years 

from the time when they were last heard of as living.” 

(b) The foregoing presumption of law relates only to the fact of death. 

The time of death, whenever it is material, must be the subject of distinct 

proof. 

The judge of the superior court did not err in overruling the certiorari. 

(For other cases, see Insurance, Dec. Dig. § 440.) 

Error from Superior Court, Fulton County; Virlyn B. Moore, Judge. 

Suit by Dora Gantt against the American National Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. 

Affirmed. 

Winfield P. Jones, of Atlanta, for plaintiff in error. 

Tye, Thomson & Tye and R. A. Edmondson, Jr., all of Atlanta, for the State. 

BiLoopwortH, J. 

This is a suit instituted by the beneficiary of an insurance policy, to recover 
the amount of the policy, on the ground that the insured disappeared and had not 
been heard of for seven years, and was presumed to be dead. In Hansen v. Owens, 
132 Ga. 648, 64 S. E. 800, the first headnote is as follows: “The presumption of 
the duration of life, with respect to persons of whom no account can be given, 
ends at the expiration of seven years from the time when they were last heard of 
as living.” See Doe ex dem. Cofer v. Roe, 1 Ga. 538. Upon the trial of the instant 
case there was no evidence that the insured had “been heard of as living” within 
seven years. 

In Davie v. Briggs, 97 U. S. 634, 24 L. Ed. 1086, it is stated that “In the leading 
case in the Court of Exchequer of Nepean v. Doe dem. Knight (2 Meet. & W. 
894), in error from the Court of King’s Bench, Lord Denman, C. J., said: ‘We 
adopt the doctrine of the Court of King’s Bench, that the presumption of law 
relates only to the fact of death, and that the time of death, whenever it is ma- 
terial, must be a subject of distinct proof.’ ” In that case Mr. Justice Harlan, 
citing a number of cases to support the statement, said: “To the same effect 
are Mr. Greenleaf and the preponderance of authority in this country.” 

Under the foregoing ruling and the facts of this case we are authorized to 
presume that the insured was dead when the suit was filed, but there is no pre- 
sumption as to the date of his death. Whenever such a date is material and neces- 
sary it “must be a subject of distinct proof.” The date of the death of the insured 
is necessary to fix the time from which to estimate the beginning of the twelve 
months in which suit must be brought after his death. There is no evidence 
in the record to show this date, no evidence to show that the suit was commenced 
within twelve months of the death of the insured. The policy itself, in condition 
6, provides that: “No suit shall be brought against the Company after one year 
from the date of death of the insured. If any suit be commenced after one year, 
the lapse of time shall be conclusive evidence against any claim, the provisions of 
any and all statutes of limitation to the contrary notwithstanding.” That this 
provision of the policy is legal is settled in Metropolitan Life Ins. Co. v. Caudle, 
122 Ga. 608, 50 S. E. 337, and cases cited in the opinion. Melson v. Phenix Ins. 
Co., 97 Ga. 722, 25 S. E. 189. As there is no evidence that the suit was brought 
within twelve months from the date of the death of the insured, the decision of 
the judge of the municipal court of Atlanta, declaring a nonsuit, was proper, as 
was also the affirmance of that decision on appeal to the appellate division of the 
municipal court; and the judge of the superior court did not err in overruling 
the certiorari. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 
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SUPREME TENT OF THE KNIGHTS OF THE MACCABEES OF THE 
WORLD v. DUPRIEST. 
Court of Appeals of Kentucky. 
June 20, 1930. 
29 Southwestern Reporter (2d) 599. 
1. INSURANCE. 
Statute requiring attachment of application to insurance policy became part of 

benefit certificate (Ky. St. 1903, § 679). 

Acts 1891-92-93, c. 171, § 142 (Ky. St. 1903, § 679), provided that all 
policies or certificates referring to application of insured as forming part 
of policy or having any bearing on contract shall have attached to policy 
correct copy of application as signed by applicant. 


(For other cases, see Insurance, Dec. Dig. § 715.) 


2. INSURANCE. 

Rights of member of beneficiary society became fixed on issuance of certificate, 
and were not taken away by amendment, making statute requiring attachment of 
application to certificate inapplicable to benficiary societies (Ky. St. 1903, § 679). 

(For other cases, see Insurance, Dec. Dig. § 715.) 


3. INSURANCE. 

Under benefit certificate made in state, rights of parties must be settled under 
laws of state. 

(For other cases, see Insurance, Dec. Dig. § 712.) 


4. INSURANCE. 

3enefit certificate requiring payment of monthly assessment on each life mem- 
ber not exceeding $2,000 obligated insurer to pay monthly assessment times number 
of members with maximum of $2,000. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

5. INSURANCE. 

Jenefit certificate required insured to comply with laws of: association attached 
to certificate (Ky. St. 1903, § 679). 

Benefit certificate obligated insurer association to pay beneficiaries pro- 
vided insured shall have in every particular complied with laws of asso- 
ciation now in force or that may hereafter be adopted. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

6. INSURANCE. 

Unattached by-laws may be examined to determine obligation of insurer, but 
not to determine obligation of insured (Ky. St. 1903, § 679.) 

(For other cases, see Insurance, Dec. Dig. § 718.) 

Appeal from Circuit Court, Livingston County. 

Action by Robert L. Dupriest against the Supreme Tent of the Knights of the 
Maccabees of the World. From a declaratory judgment for plaintiff, defendant 
appeals. 

Reversed, with directions. 

C. H. Wilson, of Smithland, John B. MclIlwain, of Port Huron, Mich., and 
Cecil C. Wilson, of Smithland, for appellant. 

Charles Ferguson, of Smithland, for appellee. 

Drury, C. 

_ The appellant seeks to reverse a declaratory judgment holding that the follow- 
ing benefit certificate is a valid contract: 
“No. 9440 $2,000.00 

“This certifies, that Sir Knight Robert L. Dupriest has been regularly admitted 
as a Member of Smithland Tent, No. 120, located at Smithland, State of Ky., and 
that in accordance with, and under the provisions of the Laws of the Supreme 
Tent of the Knights of the Maccabees of the World, he is entitled to all the rights, 
benefits and privileges of membership therein, and that at his death one monthly 
rate on each life benefit member not exceding in amount the sum of two thousand 
dollars, will be paid as a benefit to Carrie M., John T., Ollie A., William W., Bob 
Anice B., Cad A., & Marshall B. DuPriest bearing relationship to him of Wife 
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and Children upon satisfactory proof of his death together with the surrender of 
this Certificate provided he shall have in every particular complied with the Laws 
of Said Supreme Tent, now in force, or that may hereafter be adopted, and has 
not untruthfully answered any question of his application for membership, or 
made untruthful statements therein, as shown by said application which is hereby 
made a part of this certificate. 

“In testimony whereof, the Supreme Tent has cause the Supreme Commander 
and Supreme Record Keeper to attest and affix hereto the Seal of the Supreme Tent 
of the Knights of the Maccabees of the World, this 14th day of Apr., 1904. 

“{Seal] D. D. Aithm, Sup. R. K. 
“(Seal] D. P. Markey, Sup. Com. 

“Countersigned, sealed and delivered by the Sir Knight Record Keeper of 
Smithland Tent No. 120 Knights of the Maccabees of the World, this 14th day 
of May, 1904. 

“0: C.- Lasher, Sit Ke R: K” 

Dupriest began paying appellant assessments of $1.80 per month and dues of 
10 cents per month. In 1923 appellant demanded of him $12.70 per month. Dupriest 
continued to send $1.90 per month until on March 5, 1924, when his remittance was 
returned with a rather sharp letter, demanding $12.70, and refusing to accept less. 
Thereupon Dupriest filed this action for a declaratory judgment determining his 
rights. By the judgment that resulted this was held to be a valid contract for 
$2,000, and the assessments against Dupriest were fixed at $1.80. 

On May 14, 1904, when this contract was made, section 679 of the Kentucky 
Statutes (1903) read as follows: 


“All policies or certificates hereafter issued to persons within the Common- 
wealth by corporations transacting business therein under this law, which policies 
or certificates contain any reference to the application of the insured, or the consti- 
tution, by-laws or other rules of the corporation, either as forming a part of the 
policy or contract between the parties thereto or having any bearing on said con- 
tract, shall contain or have attached to said policy or certificate a correct copy of 
the application as signed by the applicant, and the portions of the constitution, by- 
laws or other rules referred to; and unless so attached and accompanying the 
policy, no such application, constitution, by-laws or other rules shall be received as 
evidence in any controversy between the parties to or interested in said policy or 
certificate, and shall not be considered a part of the policy or of the contract be- 
tween such parties. The said policy or certificate, application, constitution, by-laws 
or other rules shall be plainly printed, and no portion thereof shall be in type 
smaller than brevier.” Acts 1891-92-3, p. 672, § 142. 


That means exactly what it says, and we have so decided in numerous cases. 
Mooney v. A. O. U. W., 114 Ky. 950, 72 S. W. 288, 24 Ky. Law. Rep. 1787; Grand 
Lodge, A. O. U. W. v. Edwards, 85 S. W. 701, 27 Ky. Law Rep. 469; Bankers’ 
Fraternal Union v. Donahue, 109 S. W. 878, 33 Ky. Law Rep. 196; Grand Lodge 
Ancient Order of United Workmen of Ky. v. Denzer, 129 Ky. 202, 110 S. W. 882, 
33 Ky. Law Rep. 643; Sovereign Camp of Woodmen of the World v. Salmon (Ky.) 
120 S. W. 358; United Order of the Golden Cross of the World v. Hughes, 114 
Ky. 175, 70 S. W. 405, 24 Ky. Law Rep. 984; Yeomen of America v. Rott, 145 Ky. 
604, 140 S. W. 1018; Masonic Life Ass’n of Western N. Y. v. Robinson, 149 Ky. 
80, 147 S. W. 882, 41 L. R. A. (N. S.) 505; Metropolitan Life Ins. Co. v. Little, 
149 Ky. 717, 149 S. W. 998; Home Protective Ass’n v. Williams, 150 Ky. 134, 150 
S. W. 11; Ferlage v. Supreme Tribe of Ben Hur, 153 Ky. 645, 156 S. W. 139; 
Finch v. Bond, 158 Ky. 389, 165 S. W. 400; Supreme Council Catholic Knights of 
American v. Fenwich, 169 Ky. 269, 183 S. W. 906; Nuetzel v. Travelers’ Protective 
Ass’n, 168 Ky. 734, 183 S. W. 499; Supreme Council, Catholic Knights of America, 
v. Wathen, 179 Ky. 64, 200 S. W. 320. 


[1, 2] This statute became as much a part of the benefit certificate before us 
as if it had been written therein. Thereafter the statute was so amended as to 
make it inapplicable to societies such as appellant, but the rights of Dupriest, hav- 
ing become fixed when this certificate was issued, were not taken away by th 
amendment. To hold otherwise would permit an impairment of the obligation of 
this contract. See American Patriots v. Cavanaugh, 154 Ky. 653, 157 S. W. 1099; 
Supreme Council C. K. of A. v. Fenwick, 169 Ky. 269, 183 S. W. 906. 
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[3] For the appellant a vast number of cases from other jurisdictions are 
cited, but they avail it nothing; this contract was made in Kentucky, and the 
rights of these parties must be settled under this Kentucky statute as it was and 
this contract as it is. What the statute was we know, but we are left in uncer- 
tainty about the contract. This much we know, the court erred in holding this to 
be a contract for $2,000. 


[4] By the terms of the contract, the appellant agreed to pay to the wife and 
children of Dupriest one monthly assessment on each life benefit member, pro- 
vided that did not exceed $2,000. Concretely stated, that means that, if there are 
600 such members when Dupriest dies, and the monthly assessment rate then is 
$2, appellant has undertaken to pay to the wife and children of Dupriest $1,200, but 
if there then were 1,600 members, it would only pay them $2,000, even though an 
assessment would raise $3,200; or, if there were then 60,000 such members, and 
the assessment rate $10 each, still the wife and children of Dupriest would get 
only $2,000. That disposes of the obligations of the appellant under this contract. 

[5] The obligations of Dupriest are not so clear. Turning back to and reading 
the certificate carefully will disclose that it does not impose upon him the payment 
of anything. All that he has to do is to comply in every particular with the laws 
of the Supreme Tent then in force or that may thereafter have been adopted. That 
means laws lawfully adopted and legally imposing some obligation upon Dupriest. 
No obligation is imposed upon him by any laws of the Supreme Tent, existing May 
14, 1904, which were not then attached to this benefit certificate, and that means 
“attached”; handing to him a copy of such laws is not enough. See Bankers’ Fra- 
ternal Union v. Donahue, 109 S. W. 878, 33 Ky. Law Rep. 196. 


[6] The statute in question was made for the protection of the insured, and 
hence, though unattached by laws, may be examined to ascertain the obligation of 
the insurer, as was held in Nuetzel v. Traveler’s Protective Ass’n, 168 Ky. 734, 183 
S. W. 499, yet such unattached by-laws cannot be examined to ascertain the ob- 
ligation of the insured. See Masonic Life Ass’n v. Easley, 178 Ky. 56, 198 S. W. 
569. 

Hence, if appellant desires to contend that on May 14, 1904, it had by-laws im- 
posing some obligation upon Dupriest, it should have set them out in its answer, 
and should have alleged they were attached to the benefit certificate delivered to 
Dupriest. It did plead certain by-laws, but did not plead they were attached. By 
agreement the answer and amended answer of the appellant were controverted of 
record, and the cause submitted for judgment in April, 1925. 

On December 2, 1924, Dupriest had given his deposition. The appellant had 
taken a number of depositions, which it had completed and filed on April 20, 1925, 
before the cause was submitted, and to these depositions filed for appellant Dupriest 
had filed exceptions. 

Counsel for these litigants argued the matter orally before the trial court, and 
submitted elaborate briefs in support of their respective contentions. 

All of this is set out in the record certified by the clerk, but on January 3, 1930, 
the appellant tendered and moved this court for permission to file a supplemental 
record. Dupriest objected, and appellant’s motion was passed to the merits. This 
motion must now be passed on, so we shall state the nature of it and dispose of it. 

After this cause had been under submission in the trial court for about three 
and one-half years, the appellant awoke and prepared a paper styled “Second 
Amended Answer.” It also prepared a motion to file this paper, and this amend- 
ment and motion were submitted to counsel for Dupriest by whom a paper, styled 
“Reply to Amended answer No. 2,” was prepared, in which he objected to the filing 
of the amendment and controverted it. 

_ These three papers, the second amended answer, the motion to file it, and Du- 
priest’s reply thereto, on September 25, 1928, were mailed to the judge for his 
consideration. On April 13, 1929, the court entered judgment, but no order was 
made relative to this second amended answer, the motion to file same, or the reply 
of Dupriest thereto. These papers being thus merely loose papers in the record 
without scratch of pen thereon to indicate they were tendered, filed, or refused, 
the clerk did not include them in the transcript. After the appeal had been here 
for four months, appellant had the clerk make a copy of these papers and certify 
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they were in the case but had not in any way been made a part of the record in the 
court below. 


This is what he now seeks to file as a supplemental record. There has also been 
brought here the original papers of which they are copies, and there is not the 
scratch of a pen on them showing they were ever tendered, filed, or refused. 


[7] We cannot permit pleadings to be filed here which bear no indorsement 
showing they were either tendered, filed, refused, or otherwise acted on by the trial 
court. See Nickell v. Fallen, 12 S. W. 767, 11 Ky. Law Rep. 621; Cates et al. v. 
Wooldridge, 24 Ky. (1 J. J. Marsh) 267; Davis v. Harrison, 14 Ky. (4 Litt.) 
261; Wright’s Adm’r v. Wright, 108 S. W. 266, 32 Ky. Law Rep. 1223; 4 C. J. p. 
59 § 1647; 2-R..C. L. p. 126°§ 100. 

This was a proceeding under the Declaratory Judgment Act, see section 639a—1 
et seq. of Civil Code of Practice. 


By the terms of section 639a—6 it is provided: “The court may refuse to ex- 
ercise the power to declare rights, duties or other legal relations in any case where 
a decision under it would not terminate the uncertainty or controversy which gave 
rise to the action, or in any case where the declaration or construction is not ne- 
cessary or proper at the time under all the circumstances. The appellate court in 
its consideration of the case, shall not be confined to errors alleged or apparent 
in the record. When, in its opinion, further pleadings or proof is necessary to a 
final and correct decision of the matters involved, or that should be involved, it 
shall remand the case for that purpose; or if in its opinion the action is pre- 
maturely brought, or where a ruling in the appellate court is not considered neces- 
sary or proper at the time under all the circumstances, it may direct a dismissal 
without prejudice in the lower court.” 


No one can say what are the rights of these parties unless it is known just 
what the contract is. If nothing was attached to this benefit certificate, then it is 
the entire contract. If there was in fact a copy of the appellant’s by-laws attached, 
then they became a part of the contract, and subsequent amendments lawfully 
adopted in conformity to the by-laws so attached will also become part of this 
contract when attached. 


Ordinarily, a court must decide the case the litigants bring it, but a declaratory 
judgment proceeding is different. 


The provision of section 639a—1 is: “In any action in a court of record of 
this Commonwealth having general jurisdiction wherein it is made to appear that 
an actual controversy exists, the plainttff may ask for a declaration of rights, 
either alone or with other relief; and the court may make a binding declaration 
of rights, whether or not consequential. relief is or could be asked.” 

[8, 10] Thus it appears that the making of such a declaration is optional with 
the courts, and, when this section 639a—1 is considered in connection with section 
639a—6, it becomes clear the courts do not have to give such a declaration in every 
instance. Such is the general rule. See 33 C. J. 1098, n15d. 


Courts cannot under the act be required to guess at the color of a pig ina 
poke. A court can require such further pleading or proof as is necessary to a final 
and correct decision of the matters involved. In this case the court should have 
required these parties by pleading to say whether or not the by-laws of the ap- 
pellant were attached to this benefit certificate. 


{11, 12] If litigants do not file such pleadings and offer such proof as is nec- 
essary to a final and correct decision, the court may decline to take any action un- 
til they do, may dismiss the case, or may propound to them questions and require 
pleading and proof thereon. If an issue of fact triable by a jury be developed by 
the pleadings, such may be submitted to a jury. See section 639a—7. 

[13] This so-called second amended answer does not meet these requirements. 
In it the appellant alleges that on May 14, 1904, Dupriest executed and delivered 
to it the following receipt. 

“Received of the Supreme Tent, Knights of the Maccabees of the World, my 
certificate of membership to which were attached a copy of my application for 
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membership and a copy of the by-laws of the Order, in accordance with the laws 
of the state of Kentucky. 


“Dated at Smithland, state of Kentucky, this the 14th day of May, 1904. 


“R. L. Dupriest. 
“O. C. Lasher, Witness 
“T. H. Wilson, Jr., Witness 
“No. 120 Ky. 
“AD1904” 

Then it pleads that by the execution and delivery of that receipt Dupriest is 
estopped to deny that a copy of his application for membership and a copy of the 
laws of the order were attached to his benefit certificate. The appellant does not 
say the receipt is true or that a copy of its by-laws and the application of Dupriest 
were in fact attached, or that appellant was deceived thereby. However, as these 
papers are not and cannot be made parts of this record, we are expressing no 
opinion upon the question of estoppel or any other thing, except this, that further 
pleadings and proof are necessary to a final and correct decision, and, in order 
that such may be had, and for that reason only, this judgment is reversed, and all 
other questions are reserved. 



























WILLIAMS v. MOST WORSHIPFUL ST. JOHN’S GRAND LODGE OF 
ANCIENT FREE AND ACCEPTED MASONS FOR THE 
STATE OF LOUISIANA. No. 3762. 
Court of Appeal of Louisiana. Second Circuit. July 5, 1930. 
129 Southern Reporter 554 
INSURANCE. 


Premium payment to secretary of subordinate lodge of fraternal benefit 

association held sufficient; secretary being representative of Grand Lodge. 
There was provision in articles of association that monthly dues 

must be paid to subordinate lodge in time for secretary of subordinate 
lodge to remit to Grand Lodge not later than noon on the 10th of month 

in which premium was due. Evidence showed that premium in instant 

case was paid to secretary of subordinate lodge before 10th of month, 

did not show that the amount was remitted to Grand Lodge. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; R. C. Cul- 
pepper, Judge. 

Action by Farie Williams against the Most Worshipful St. John’s Grand 
Lodge of Ancient Free and Accepted Masons for the State of Louisiana. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Charles M. Roberson, of Shreveport, for appellant. 

Isaac Wahlder, of Alexandria, for appellee. 

Wess, J. 

Plaintiff, Farie Williams, widow of Leroy Williams, and beneficiary under 
an insurance policy issued on the life of her husband by defendant, Most Wor- 
shipful St. John’s Grand Lodge of Ancient Free and Accepted Masons for the 
State of Louisiana, a fraternal benefit association. brought this action on the 
death of her husband to recover on the policy, and defendant appeals from a 
judgment rendered in favor of plaintiff. 

Deceased was a member of a subordinate lodge, and there is a provision in 
the articles of defendant association that monthly dues or premium on policies 
held by members of the subordinate lodges must be paid to the subordinate 
lodge in time for the secretary of the subordinate lodge to remit to the Grand 
Lodge not later than noon of the 10th of the month in which the premium was 
due, and the defense interposed is that deceased had not paid the premium due 
on the policy for the month of February, and that the secretary of the sub- 
ordinate lodge had not remitted to the Grand Lodge. 

The evidence established that Leroy Williams had been ill for some time, 
and that the monthly premiums due had been paid by the subordinate lodge of 
which he was a member, and the secretary of the subordinate lodge testified 
that there had been drawn from the treasury of the lodge the amount of pre- 
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mium due by the deceased for the month of February, and that the same had 
been paid to him prior to the 10th of February, 1929, but the evidence does not 
show that the amount was remitted by the secretary to the Grand Lodge. It was 
shown, however, that the remittances from the subordinate lodge of premiums 
due on policies issued by the Grand Lodge to members of the subordinate lodge 
had always been remitted by the secretary of the subordinate lodge, and we are 
of the opinion that the secretary of the subordinate lodge must, under the pro- 
visions of the articles of the association, as well as under the evidence showing 
the course of business between the subordinate lodge and the Grand Lodge, be 
regarded as the representative of the latter. The evidence establishing that 
the premium due by the deceased was paid to the secretary of the subordinate 
lodge of which the deceased was a member, prior to the 10th of the month in 
which the insured died, it was sufficient, and the policy was in effect on the 
12th day of February, the date of the insured’s death. Edwards v. Grand United 
Order, 6 La. App. 693. 
The Judgment appealed from is therefore affirmed. 


McVEIGH v. NEW YORK LIFE INS. CO. 


Supreme Court, Appellate Division, Third Department. June 27, 1930. 
243 New York Supplement 389. 
INSURANCE. 

Verdict finding that insured’s death was accidental and not suicidal held 
against weight of evidence, requiring new trial. 

Beneficiary of life policy claimed that insured lost his balance 
and fell from roof of apartment house while attempting to change 
clothesline, but there were no circumstances disclosed from which it 
could be inferred that insured actually did anything in reference to a 
clothesline. Insurance company contended that insured committed sui- 
cide by jumping from a taller projection in the parapet wall directly 
opposite spot on pavement where body was found. From physical facts 
it could not fairly be inferred he fell accidentally because they failed to 
explain how body merely falling from roof 68 feet high could have been 
located on opposite side of street with head 30 feet from base of building. 
(For other cases, see Insurance, Dec. Dig. § 444.) 

Hasbrouck, J., dissenting. 

Appeal from Trial Term, Saratoga County. 

Action by Marion J. McVeigh against the New York Life Insurance Com- 
pany. From a judgment for plaintiff on the verdict of a jury, and from an 
order denying its motion for a new trial, defendant appeals. 

Judgment and order reversed on the facts, and new trial granted. 

Argued before Van Kirk, P. J., and Hinman, Davis, Whitmyer, and Has- 
brouck, JJ. 

Rosendale, Dugan & Haines, of Albany (P. C. Dugan, of Albany, of coun- 
sel), for appeflant. 

John B. Smith, of Saratoga Springs, for respondent. 

Per CurRIAM. 

The plaintiff has received a verdict in an action brought by her as bene- 
ficiary upon two insurance policies issued by the defendant on the life of her 
husband, Luke M. McVeigh. The sole issue in the case is whether the insured’s 
death was accidental or suicidal. The insured lived with his wife and baby in 
an apartment house on the north side of Turner place, Brooklyn. He was 
26 years of age, had enjoyed a happy family life, had good employment and 
prospects, and had been strong and athletic; but for a short time prior to his 
death had complained of being tired. He left his work at noon on Friday, 
November 9th, because he was not feeling well. The plaintiff obtained per- 
misson for him to stay home Saturday and called their physician, who did 
not arrive, however, until Sunday evening, November 11th In the meantime 
she had obtained further permission from his superior for him to remain home 
two or three days longer, and, if necessary, to take a week to rest. Dr. Town- 
send, who saw the insured Sunday evening, testified that he found the insured 
suffering from nervousness, general depression and inability to sleep, and that 
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the insured told him he was all tired out and could not go on. A friend called 
that evening who tendered his car to the insured to take his family on a ride 
the next day. It was arranged that they would go. About 9:30 the next 
morning, November 12th, he started out to get the car, but in a few minutes 
returned. The plaintiff says that he returned to get money for car fare and to 
tip the garage man. Before leaving again she says he spoke of going up on 
the roof to fix a clothesline for her and she last saw him leaving the apart- 
ment with his overcoat on his arm. About 10 o’clock his dead body was found 
on the south side of the roadway of Turner place, opposite and about 30 feet 
from the apartment house. His head was about that distance from the base 
of the apartment house, but his feet were directed toward the apartment house 
and were correspondingly nearer. His skull and chest and right pelvis were 
crushed and blood flowed from his head marking a spot on the pavement 
a few feet from the opposite or southerly curb. Investigation disclosed that 
he had gone to the roof of the apartment house, which was 68 feet high, threw 
his hat and coat on the roof about opposite the spot on the pavement where 
his body was found, and that from the roof he went to his death. The theory 
of the plaintiff was that he lost his balance and fell accidentally while attempting 
to change the clothesline. The fall or jump was unwitnessed. There are no 
circumstances disclosed from which it may be inferred that he actually did 
anything in reference to a clothesline. There was a parapet wall across the 
front rising 38 inches above the roof in the lowest part of the wall; and directly 
opposite the spot on the pavement where the body was found there was a 
taller projection in the parapet wall, rising to 4 feet 9% inches above the roof, 
covered with a concrete slab. It is the contention of the appellant that the 
deceased committed suicide by jumping from this projection to his death. There 
is some proof that heel prints were found on top of this projection and also 
that the plaintiff had made some admissions indicating a suicidal tendency. 

The credability of this testimony was an issue to be passed upon by the 
jury. The weight of the ‘testimony shows, however, that he must have left 
the roof at a point at or near this projection and from the proofs presented 
it cannot fairly be inferred that he fell accidentally from the roof, because they 
fail to make explanation of how the body, merely falling from a roof 68 feet 
high, could have been located on the opposite side of the street with the head 
about 30 feet from the base of the building. We think that this verdict which 
held that the deceased met his death by accidental means and not with suicidal 
intent is against the weight of the evidence, and that the judgment and order 
should be reversed on the facts and a new trial granted. Lindblom v. Metro- 
politan Life Insurance Co., 210 App. Div. 177, 205 N. Y. S. 505. 

Judgment and order reversed, on the facts, and new trial granted, with 
costs to the appellant to abide the event. 

Van Kirk, P. J., and Hinman, Davis, and Whitmyer, JJ., concur. 

Hasbrouck, J. (dissenting). 

There is the presumption against self-destruction. There is evidence that 
insured went to the roof of the apartment house beside which he was found 
dead for the purpose of fixing the clothesline, and that he was killed by a 
fall from the coping while in such attempt and other facts from which an 
inference might be drawn that his fall was the result of accident and not de- 
sign. 

There are numerous facts from which the inference might be drawn that 
deceased committed suicide. Which inference was the more persuasive it was 


for the jury to say. It was for it “to go through that process.” Hart v. Hudson 
River Bridge Co., 80 N. Y. 622. 


MANSON v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 23, 1930. 
243 New York Supplement 579. 
1. INSURANCE. 


Letters from insurer’s agency director to solicitng agent and from latter 


to insured after issuance of endowment policy held irrelevant and ineffective to 
change policies. 
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The endowment policies involved provided that only the presi- 
dent, vice president, secretary, or treasurer had power on behalf of 
company to make or modify contract or to extend time of paying pre- 
mium, and that company should not be bound by any promise or repre- 
sentation theretofore or thereafter made unless in writing by one of said 
officers. The application recited that no statements, promises, or in- 
formation made or given by, or to, person soliciting application, or to 
any other person, should be binding on company or in any manner 
affect its rights, unless such statements, promises, or information should 
be reduced to writing and presented to officers of company at home 
office. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 
' 2. INSURANCE. 
Letter from agency director held not susceptible of interpretation that 


insured would receive accumulated dividend based on standard rate instead 
of substandard basis. 


The endowment policies contained provision that, though face of 
policy was $2,000, only $1,200 plus amount of premiums paid should be 
payable if death occurred during first seven years. The agency direc- 
tor’s letter, in discussing such provision, stated, “After this time this 
policy is the same as any other.” In thus writing he was merely quoting 
from exact provisions of policy and referred to time after which the 
provisions for reduced payment would not be operative. 

(For other cases, see Insurance, Dec. Dig. § 520.) 


3. INSURANCE. 


Endowment insurance policies are governed by same rules of interpretation 
as any other contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Agency director held without authority to modify terms of endowment in- 
surance contract. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

6. INSURANCE. 

Insured’s ignorance of contents of endowment policies during 20-year en- 
dowment period did not relieve him from plain provisions thereof so as to 
entitle him to rescind. 

Insured contended that, though endowment policies were “sub- 
standard policies,” he relied on letters from agency director of insurer 

to soliciting agent and letter from soliciting agent to insured which 

caused him to believe that policies were standard policies. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

7. INSURANCE. 


Endowment policy provision that no statements, promises, or information 
given by soliciting agent or others should bind company unless presented to 
certain officers held applicable to agency director. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

8. INSURANCE. 

Rule that insurer may not limit authority of agent authorized to deliver 
policy to waive conditions precedent, making delivery ineffective, cannot be 
extended to include authority of agent to modify or rewrite policy. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

INSURANCE. 

Insured’s acceptance of checks reciting they were in full settlement, ac- 
companied by notices that dividend paid therein was based on adjustable accumu- 
lation class, held “accord and satisfaction.” 

When the checks were sent to insured, he was notified that, “as pro- 
vided by the terms of the policy the company in calculating dividends 

to be apportioned to this policy has taken into account the mortality 
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among the persons insured in the class of adjustable accumulation pol- 
icies.’ Each check constituted final payment under the policy to which 
it referred; plaintiff having previously borrowed full value of policies, 
and only amount due him on maturity date being amount of dividends. 
Insured accepted checks tendered him as dividends due him under each 
policy and in full settlement thereof, and his claim that he accepted 
checks in belief that sums had been correctly computed as sums actually 
due on basis of standard policies instead of substandard policies could 
not be sustained. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Submission of controversy between Philip Manson, plaintiff, and the New 
York Life Insurance Company, defendant, under the Civil Practice Act §§ 
546-548. 

Judgment directed in favor of defendant. 

Argued before Finch, Merrell, McAvoy, Martin, and Sherman, JJ. 

Daniel Mungall, of New York City, for plaintiff. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York 
City, of counsel), for defendant. 

MERRELL, J. 


Plaintiff, a person of full age, on May 14, 1904, made written application 
to the defendant, an insurance corporation organized and existing under and 
by virtue of the laws of the state of New York, having its principal office and 
place of business in the city, county, and state of New York, and duly authorized 
to conduct the business of life insurance therein, for insurance on his life, and 
on the same day the defendant issued five identical policies, known as insur- 
ance and investment policies, to plaintiff. It appears from the agreed state- 
ment of facts that plaintiff accepted said policies and duly paid premiums 
thereon in reliance upon a letter dated June 9, 1904, and a letter dated June 
27, 1904, the first of which was signed by an agency director of the defendant 
and addressed to its soliciting agent at New York City. The second letter was 
written by said solicting agent and was addressed to plaintiff at Rochester, 
N. Y. It is stipulated and agreed, however, between the parties, that the words 
“in reliance on” upon which the policies in question were accepted and the 
premiums paid thereon are understood and intended to be a statement of fact 
and not a conclusion of law, and that defendant does not concede the relev- 
ancy of this fact and that the parties present this question of relevancy in 
the light of the terms of the contract for decision by this court. Plaintiff 
paid to defendant in cash as premiums on said five policies of insurance a 
total sum of $5,162.50. The policies in question were what was known as 
substandard policies. The twenty-year accumulation period on said policies was 
completed on May 14, 1924, when the policies by their terms matured. Prior to 
the maturing of the policies plaintiff had obtained from defendant cash loans 
in the sum of $2,000 on each of said policies, which loans were outstanding on 
said maturity date and were duly deducted in the settlement of the policies and 
equaled the face amount thereof, exclusive of dividends. It is further stipu- 
lated that prior to the end of the accumulation period the defendant sent plain- 
tiff and plaintiff received five identical written statements setting forth the 
results under the accumulation benefit of each of said respective policies, and 
notified plaintiff that the cash value of each policy at maturity would be $2,522.82, 
and that any outstanding loan would be due and payable on completion of the 
accumulation period, and that, in calculating dividends, the company had taken 
into account the mortality among the persons insured in the class of ad- 


justable accumulation policies. A copy of said notice is annexed to the agreed 
Statement of facts as Exhibit E. 


_On May 14, 1924, plaintiff received, indorsed, and used five checks of the 
defendant, each for the sum of $522.82, on each of which appeared the words, 
“In full settlement of all claims under policy No. »’ each check bearing 
the number of one of said policies. It is stipulated that plaintiff accepted said 
checks and the proceeds thereof upon the belief that said sums had been cor- 
rectly computed by defendant to be the sums actually due on the basis of 


“standard” policies, but it is stipulated and agreed that the words “upon the 
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belief” are understood and intended to be a statement of fact and not a con- 
clusion of law, and that defendant does not concede the relevancy of this fact, 
and that the parties present this question of relevancy in the light of the terms 
of the contract for decision by this court. It is further stipulated by and be- 
tween the parties that, had said policies been “standard” and the same as other 
“standard” policies, plaintiff would have received the sum of $678.52 as accumu- 
lated dividends on each policy instead of the sum of $522.82 at the maturity date 
of the policies, thus making a difference of $155.70 on each policy or a total of 
$778.50 on the five policies. 

Plaintiff claims to be entitled to judgment for $778.50, plus interest of $280.26 
from May 14, 1924, to date, a total of $1,058,76. It is further stipulated that, 
if the court finds upon the foregoing facts that the plainiff is not entitled 
to recover said sum of $1,058.76, but is entitled to a rescission of the con- 
tracts, then the parties hereto present the question whether defendant is en- 
titled to a credit for having carried the risk, as before stated, and the parties 
stipulated that, if defendant is entitled to such credit and the plaintiff’s only 
recovery is limited to rescission, then defendant shall have judgment, but that, 
if the court shall find that plaintiff’s only relief is rescission and that de- 
fendant is not entitled to a credit for carrying the risk, then the plaintiff’s re- 
covery shall be $470.13, which is stipulated to be the difference between the 
other credits due the company and the credits due the insured. Defendant 
claims that it is entitled to judgment. 

From the agreed statement of facts it very clearly appears that the de- 
fendant insurance company on May 14, 1904, issued five twenty year endow- 
ment policies to become effective on that day and that all of said policies ma- 
tured twenty years later, on May 14, 1924. We think there can be no ques- 
tion but what the policies were substandard policies. That such is the fact 
clearly appears from two special provisions of the policies. The first of these 
provided that, although the policy was upon its face issued for $2,000, the 
defendant agreed to pay only $1,200 to the executors, administrators, or as- 
signs of the assured or to the beneficiary designated upon receipt and ap- 
proval of proofs of death of the assured, and in addition thereto a sum equal 
to the annual premium on the policy multiplied by the number of years that 
the policy had been in force, including the year in which death occurred, pro- 
viding such death should occur before May 14, 1911, and that, if such death 
should occur on or after said date and before the end of the endowment period 
of the policy, the entire sum payable should be $2,000. This provision is spoken 
of as a four-tenths lien. There was also contained the following provision 
in each policy: “This Policy is in the Adjustable Accumulation Class, and the 
mortality experience of the Company among persons insured in that class will 
be used in determining its share of the profits.” 

The policies in question were issued upon the written application of the 
insured, in which the insured agreed on behalf of himself and of any person 
who should have or claim any interest under any policy issued under such 
application: “That no statements, promises or information made or given by, 
or to, the person soliciting or taking this application for a policy, or by or 
to any other person, shall be binding on the Company or in any manner affect 
its rights, unless such statements, promises or information be reduced to writ- 
ing, and presented to the officers of the Company, at the Home Office, in this 
application.” 

Under the title of “General Provisions,” each of the policies in suit con- 
tained the following provision: “Only the President, a Vice-President, a Sec- 
retary, or the Treasurer has power on behalf of the Company to make or 
modify this or any contract of Insurance or to extend the time for paying any 
premium, and the Company shall not be bound by any promise or representa- 
tion heretofore or hereafter made, unless made in writing by one of said 
officers.” 

[1, 2] It is the contention of plaintiff that, by the letter written by the 
defendant’s agency director to its soliciting agent of June 9, 1904, after the 
issuance of said policies, and by the letter of June 27, 1904, from the defend- 
ant’s said soliciting agent to plaintiff, the precise terms of the policies were 
altered, and the plaintiff alleges that he accepted the policies in reliance upon 
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said letters. In our opinion the letters aforesaid, in the light of the provisions 
of each policy above quoted, if we give to them the interpretation that the 
plaintiff claims, are entirely irrelevant. We are of the opinion that the letter 
of the agency director addressed to the soliciting agent, upon which plaintiff 
claims to have relied in accepting the policies and paying the premiums thereon, 
is not susceptible of an interpretation that the insured would receive an ac- 
cumulated dividend based on a standard rate. The agency director, in his 
letter, discusses the four-tenths lien reducing the face of the policy from $2,000 
to $1,200, plus the amount of premiums paid up to and including the time 
when the policy should be payable at its full face value. Each of the policies 
expressly provided that the four-tenths lien would apply during the first seven 
years of the policy, to wit, if death of the assured occurred before May 14, 
1911. It therefore seems to us that, when the agency director in his letter to 
the soliciting agent stated, “After this time this policy is the same as any 
other,” meant that after May 14, 1911, the four-tenths lien would not be opera- 
tive. In thus writing, the agency director was merely quoting from the exact 
provisions of the policies. The letter does not refer to any dividends, nor tu 
the plain provision of the policy that it is in the adjustable accumulation class ; 
the word “accumulation” meaning dividends.” As we read the letter in ques- 
tion, it furnishes no basis for plaintiff's claim for an additional dividend. We 
do not think the letter from the agency director referred to the survival by 
plaintiff of the twenty-year endowment period, but rather that the period to 
which the agency director referred was the seven-year period under which 
there would be a reduction of the policy in case of death. 

Moreover, the plain provision in each of the policies that, “as provided by 
the terms of the policy, the company in calculating dividends to be appor- 
tioned to this policy, has taken into account the mortality among the persons 
insured in the class of Adjustable Accumulation Policies,” clearly negatives 
the contention of the plaintiff that he understood said letter from the agency 
director represented that the accumulated dividend would be based on a stand- 
ard policy. The aforesaid provision was quoted in each of the five notices sent 
to the assured on May 14, 1924, when the check of the defendant insurance 
company for $522.82, the amount of the dividend on each policy, was for- 
warded to and accepted by plaintiff. 

[3-5] Even though the letter of the agency director to the soliciting agent 
be interpreted as claimed by plaintiff, the said letter does not purport to waive 
any condition precedent in either of the policies referred to. Give to the 
letter the interpretation for which the plaintiff contends, the letter would effect 
a complete change in the terms of the contracts of insurance. The plaintiff's 
contention is that, although the policy clearly states the basis for computing 
dividends upon the policies, the letter from the agency director to the solicit- 
ing agent provides that the dividends should be computed on a different basis. 
These contracts of insurance are no different than any other contracts, and 
they are to be governed by the same rules of interpretation as any other con- 
tract. We think, under the terms of the policies, the agency director was 
without authority to modify the terms of the contract of insurance. Each 
policy contained a provision that only the president, a vice president, a sec- 
retary, or the treasurer of the company has power on behalf of the company 
to make or modify this or any contract of insurance or to extend the time 
for paying any premium, and that the company would not be bound by any 
promise or representation heretofore or hereafter made unless made in writ- 
ing by one of said officers. Under such plain provision contained in each policy 
we are unable to give to the letter in question any force or effect altering the 
contract or binding the defendant. Upon its face the contract of insurance 
was full and complete and was intended by the parties to be the sole evidence 
of the contract entered into. In Eighmie v. Taylor, 98 N. Y. 228, at page 294, 
the Court of Appeals said: “If upon inspection and study of the writing, read, 
it may be, in the light of surrounding circumstances in order to its proper 
understanding and interpretation, it appears to contain the engagements of the 
parties, and to define the object and measure the extent of such engagement, 


it constitutes the contract between them, and is presumed to contain the whole 
of that contract.” 
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[6] Upon the claim of plaintiff that at least the contracts of insurance 
should be rescinded on the ground that he did not understand their terms, 
and that he relied upon the letters aforesaid, his ignorance of the contents 
of the policies for twenty years while they were outstanding will not, we 
think, relieve him from the plain provisions of the policies. He is conclusively 
presumed to know the contents of the policies and to have assented thereto. 
In Metzger v. AStna Ins. Co., 227 N. Y. 411, at page 415, 125 N. E. 814, 816, the 
Court of Appeals said: “To hold that a contracting party, who, through no 
deceit or overbearing inducement of the other party, fails to read the con- 
tract, may establish and enforce the contract supposed by him, would intro- 
duce into the law a dangerous doctrine. Of course, the doctrine does not 
exist. * * * He who signs or accepts a written contract, in the absence of 
fraud or other wrongful act on the part of another contracting party, is con- 
clusively presumed to know its contents and to assent to them, and there can 
be no evidence for the jury as to his understanding of its terms.” 

The decisions of our Court of Appeals above referred to are no more 
than expressions of well-known principles governing contracts. The plain- 
tiff received these policies complete in form and executed by the executive 
officers of the defendant insurance company, and, in the absence of some proof 
that the defendant held out the agency director as clothed with power to modify 
the terms of the contract, the letter written by the agency director was en- 
tirely irrelevant. Quinlan v. Providence Washington Ins. Co., 133 N. Y. 356, 
31 N. E. 31, 28 Am. St. Rep. 645. In the case last cited the Court of Appeals 
said, at page 363 of 133 N. Y., 31 N. E. 31, 33: “The powers possessed by agents 
of insurance companies, like those of agents of any other corporation, or of 
an individual principal, are to be interpreted in accordance with the general 
laws of agency. * * * The limitations upon the authority of Kelsey were 
written on the face of the policy. It declared that no ‘officer, agent, or rep- 
resentative’ of the company should have power to waive any provision or 
condition embraced in the printed and authorized policy, but power is given 
to agents to waive added provisions, provided such waiver is written upon or 
attached to the policy. Where a policy permits an agent to exercise a specified 
authority, but prescribes that the company shall not be bound unless the 
execution of the power shall be evidenced by a written indorsement on the 
policy, the condition is of the essence of the authority, and the consent or act 
of the agent not so indorsed is void. Walsh v. Hartford Fire Ins. Co. [73 N. 
Y. 5], supra: Marvin v. Universal Life Ins. Co., 85 N. Y. 278 [39 Am. Rep. 
657].” 

[7, 8] There can be no question that the parties to these contracts of 
insurance understood that the policies themselves contained all the provisions 
of the contract between them. As to the entire absence of any authority on 
the part of any agent of the defendant to alter the terms of the contract, it is 
specifically stated in the plaintiff’s application for the policies in suit that no 
statements, promises, or information made or given by, or to, the person solicitinp 
or taking this application for the policy, or by or to any other person, shall be 
binding on the company or in any manner affect its rights, unless such state- 
ments, promises, or information be reduced to writing, and presented to the of- 
ficers of the company at the home office. Such specific provision is contained in 
and is made a part of the application for the insurance. The plaintiff made the 
application in writing, and the defendant accepted the same. The contention ot 
the plaintiff that the aforesaid limitation applied only to the soliciting agent and 
not to the agency director is without force, in view of the fact that the state- 
ments referred to apply to amy person. It is true that our courts have held that 
an insurance company may not clothe an agent with power to deliver a policy 
of insurance and at the same time limit his authority to waive conditions pre- 
cedent, making the delivery ineffective, but such decisions apply only where 
such limitation of authority would for the first time be brought to the as- 
sured’s attention in the policy itself, and that, in order to be effective, such 
limitation must be contained in the original application executed by the in- 
sured. Drilling v. New York Life Ins. Co. 234 N. Y. 234, 137 N. E. 314. We 
do not think that such rule applies to the facts before us. Even though our 
courts have established such rule, they have not extended the same so as to 
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include authority in an agent to modify or rewrite a policy of insurance. Nicoud 
y. New York Life Ins. Co., 149 App. Div. 784, 134 N. Y. S. 119. 

Among the general provisions contained in the policy there was the foi- 
lowing: “In any apportionment or distribution of profits, the principles and 
methods which may be adopted by the company for such apportionment or 
distribution and its determination of the amount equitably belonging to this 
Policy shall be conclusive upon the Insured and upon all parties having or 
claiming any interest under this Policy.” 

It would, therefore seem that, even if the agent had represented that the 
standard dividends would be paid, and even though the company was bound 
by such representation, the plaintiff expressly agreed that the determination 
of the company as to the amount of the dividends should be conclusive upon 
him. 

[9, 10] We are furthermore of the opinion that, upon the acceptance of 
the checks given in settlement and accompanied by the notices sent to the 
assured on May 14, 1924, the plaintiff clearly waived any claim of misrepre- 
sentation, and that the acceptance of said checks constituted an accord and 
satisfaction. At the time these checks were sent. plaintiff was notified that the 
dividend to be paid him was in the adjustable accumulation class. With such 
knowledge plaintiff accepted the checks tendered to him as dividends his due 
under each policy and in full settlement thereof; each of the checks stating 
that it was given “In full settlement of all claims under policy No. »” each 
check bearing the number of one of said policies. Each of the checks afore- 
said constituted final payment under the policy to which it referred, plaintiff 
having previously borrowed the full value of the policies, and the only amount 
due him on the maturity date was the amount of the dividends. When the 
checks were delivered, the assured was told, not that he would receive an ac- 
cumulated dividend on a standard basis, but that he was entitled to and would re- 
ceive the dividend in the “Adjustable Accumulation Class.” With such notice 
delivered to him the plaintiff accepted and used the checks tendered him. Plain- 
tiff contends that his undertaking was that the dividends his due were upon 
a standard basis. The company notified him that the dividends paid were on 
a different basis. The plaintiff accepted the checks for the dividend computed 
on the basis claimed by defendant. The law is well settled in this state that, 
if a debt or claim is not admitted or is unadmitted or contingent, the payment 
of a part thereof in full settlement constitutes a valid accord and satisfaction. 
Nassoiy v. Tomlinson, 148 N. Y. 326, 42 N. E. 715, 51 Am. St. Rep. 695. In Simons 
v. Supreme Council American Legion of Honor, 178 N. Y. 263, at page 265, 70 
N. E. 776, the Court of Appeals stated the rule as follows: “Now it is the 
settled law of this state that, if a debt or claim be disputed or contingent at 
the time of payment, the payment, when accepted, of a part of the whole debt, 
is a good satisfaction and it matters not that there was no solid foundation for 
the dispute.” 

See, also, Hettrick Mfg. Co. v. Barish, 120 Misc. Rep. 673, 199 N. Y. S. 
755, affirmed 209 App. Div. 807, 204 N. Y. S. 915; Woodbery v. New York Life 
Ins. Co., 223 App. Div. 272, 227 N. Y. S. 699. 

We therefore concludé that the plaintiff is not entitled to recover any ad- 
ditional sum by way of dividends than that already received by him, and that 
plaintiff is not entitled to a rescission of the contracts of insurance in suit. 

Judgment is therefore directed in favor of defendant, with costs. Settle 
order on notice. All concur. 


UNITED STATES MORTGAGE & TRUST CO. v. RUGGLES 
Supreme Court, Special Term, New York County. June 2 19 n 
244 New York Supplement 56 


1. INSURANCE. 


Rights of creditors to insurance purchased with premiums i 
held fixed at insured’s death (Domestic Relations Law. § 52) a 


(For other cases, see Insurance, Dec. Dig. § 590.) 
2. INSURANCE. 


Insurance law entitling beneficiary to insurance policy unless transferred 
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to defraud creditors held not to repeal law entitling creditors of insured to in- 
surance exceeding amount purchasable with $500 premium (Insurance Law, § 
55-a; Domestic Relations Law, § 52). 


(For other cases, see Insurance, Dec. Dig. § 4.) 
3. INSURANCE. ; 

Insurance law entitling beneficiary to insurance against creditors of in- 
sured held not to apply to policies due by death of insured (Insurance Law, § 
55-a). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

4. INSURANCE. 
Law entitling creditors of insured to insurance purchased by premiums ex- 


ceeding $500 applied only to premiums paid after insured and wife became resi- 
dents of state (Domestic Relations Law, § 52). 


Insured and wife, while residents of Ohio, obtained insurance in 
amount aggregating $80,000, in which wife was made sole beneficiary. 
Thereafter, insured and wife became residents of the state of New York 
and continued to pay premiums on all policies on personal estate; and 
insured died insolvent, leaving assets insufficient to pay debts. 

(For other cases, see Insurance, Dec. Dig. § 590.) 
5. INSURANCE. 

Insurer, paying beneficiary after notice of claims against insolvent insured, 
held liable to creditors for insurance in excess of that obtainable with $500 pre- 
mium (Domestic Relations Law, § 52). 


(For other cases, see Insurance, Dec. Dig. § 590.) 
6. INSURANCE. 

Insurance paid creditor of insured should be held separately and surplus 
repaid beneficiaries, without deducting administration expenses. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Action by the United States Mortgage & Trust Company, adminstrator 
with will annexed to Edwin D. Ruggles, deceased, against Mary B. Ruggles and 
another. On motions by defendant to dismiss the complaint. 

Motions denied, and judgment for plaintiff. 

Patterson, Eagle, Greenough & Day, of New York City, for plaintiff. 

Breed, Abbot & Morgan, of New York City, for defendant. 

GLENNON, J. 

[1-3] This is an action brought by plaintiff as administrator with the will 
annexed of Edwin D. Ruggles, deceased, pursuant to section 52 of the Do- 
mestic Relations Law, for a judgment which would in effect declare that such 
portion of the proceeds of policies of life insurance on the life of the deceased 
payable to his wife as was purchased by annual premiums paid out of his 
property in excess of $500 is primarily liable for the husband’s debts. The 
parties have stipulated the facts, reserving to themselves only the right to raise 
objections as to their relevancy and materiality. At the conclusion of a prior 
trial of this action the court dismissed the complaint on the merits. On an 
appeal the Appellate Division reversed the judgment of Special Term and ordered 
a new trial. United States Mortgage & Trust Co. v. Ruggles, 224 App. Div. 
504, 231 N. Y. S. 100, 102. Prior to the year 1923, while the decedent, Edwin 
D. Ruggles, and the defendant Mary B. Ruggles, his wife, were residents of 
the state of Ohio, he obtained from the defendant insurance company and 
others certain policies of insurance. Several of the policies were ordinary life, 
while others were convertible terms. Some named creditors as beneficiaries; 
others were assigned to creditors and then at a still later date released by the 
creditors. The date of the issuance of the policies, the conversion of some of 
them, and the changes of beneficiaris are for present purposes immaterial. Event- 
ually there remained outstanding during the lifetime of the decedent and payable 
at his death policies aggregating $80,000, in each of which the defendant Mary 
B. Ruggles was named as sole beneficiary. During all of the time premiums 
were paid by the husband out of his personal estate. Not later than March 
31, 1923, decedent and his wife became residents of the state of New York. 
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He continued to pay the premiums on all of the policies. On March 13, 1926, 
he died insolvent, and the property and assets left by him are wholly insufficient 
to pay his debts. On December 17, 1926, this action was commenced. At 
the time Edwin D. Ruggles died, section 52 of the Domestic Relations Law 
was in full force and effect. The rights of the parties were fixed at the time 
of his death. The creditors were entitled to receive their proportionate share 
of the moneys due on the day of his death. Had the defendant insurance 
company paid out the proportionate share due to the creditors at that time, 
nobody could question the fact that they would well have been within their 
rights in so doing, assuming, of course, that the assets of the estate were in- 
sufficient to pay all proper claims. Defendants resist payment on the ground 
that section 55-a of the Insurance Law deprived the creditors of the right 
which they formerly enjoyed unless they could show that the premiums were 
paid with intent to defraud creditors. Section 55-a of the Insurance Laws was 
enacted in March, 1927 (see Laws 1927, c. 468, § 1). This section of the In- 
surance Law does not by implication repeal any of the provisions of the Do- 
mestic Relations Law, which are not inconsistent with its terms and general 
scope. The wording of the section itself does not in so many words repeal 
it. It will be noted that section 55-a refers to policies of insurance “hereto- 
fore or hereafter issued.” It does not apply or refer to policies which have 
become due and payable by reason of the death of the person on whose life the 
policies were issued. The facts in this action are readily distinguishable from 
those which were before the court in the case of Chatham Phenix National 
Bank & Trust Co. v. Crosney, 251 N. Y. 189, 167 N. E. 217. There Crosney, the 
decedent, died subsequent to the enactment of section 55-a. Here the de- 
cedent died upward of a year before its enactment. Under the circumstances I 
feel constrained to hold that section 52, Domestic Relations Law, is still in 
full force and effect for the purposes of determining the issues which have been 
raised by the parties. 

(4, 5] This brings us down to the question of the distribution. Under the 
facts as stipulated, it is conceded that creditors have no rights under the laws 
of the state of Ohio to participate in the proceeds. It would seem only fair 
and just, therefore, to determine that section 52 of the Domestic Relations Law 
applied only to the premiums paid after decedent and defendant Mary B. Ruggles 
became residents of the state of New York. In fact, Mr. Justice Proskauer 
in writing the majority opinion, which was handed down on reversal of this 
case after the prior trial, said in part as follows: “The payment by Mr. Ruggles 
of all premiums after he became a resident of the state of New York was 
made voluntarily, and not pursuant to any obligation, either to the insurance 
companies or to Mrs. Ruggles. In the payment of these premiums he disposed 
of his property at a time when he was a resident of the state of New York. 
This disposal of his property was subject to the statutory regulations of the 
New York law, and the administrator has a right to follow the proceeds of 
these policies to the extent of the amount of insurance purchased by premiums 
in excess of $500 a year after the time when Mr. and Mrs. Ruggles became New 
York residents.” 224 App. Div. 504, 505, 231 N. Y. S. 100. I do not believe that 
the surrender value of the policy at the time deceased and Mary B. Ruggles 
became residents of the state of New York has any particular bearing upon this 
phase of the question. The defendant Mary B. Ruggles has collected the 
sum of $71,692.83 from the defendant insurance company. The proportion pur- 
chased by premiums paid in New York amounts to $47,866.46. The agreed ex- 
emption of the defendant Mary B. Ruggles is $14,000. The difference, there- 
fore, is the sum of $33,866.46. Since there has been paid to plaintiff by the 
‘Etna Insurance Company the sum of $5,000 to the credit of the action, the 
net result is that the amount due and owing from both these defendants to 
the plaintiff is the sum of $28,866.46. It might be well to note in passing that 
the AXtna Insurance Company was originally codefendant in this action, but 
an order of discontinuance was entered against it after the payment of the 
$5,000 fund. The defendant insurance company in making payment to its co- 
defendant did so at its own risk. It had sufficient notice of the outstanding 
claims of the creditors. Likewise it had ample notice that the estate was 
insolvent. The decision which was entered after the former trial of this action 
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contained the following conclusion of law: “No. 14. The defendant company, 
having paid the full amount due from said policies to the beneficiary therein 
named, according to the obligation of policy contracts, prior to the adminis- 
tration upon the estate of said Edwin D. Ruggles, and the proofs of claim 
against said estate, cannot now be called upon to account for said proceeds or 
pay over any additional sums of money on account of said policies to the 
plaintiff or the creditors of the said Edwin D. Ruggles, or to compel it to do 
any of such acts to deprive it of its property and take the same without due 
process of law, in violation of section 1 of the Fourteenth Amendment of the 
Constitution -of the United States, and section 6, article 1, of the Constitution 
of the State of New York.” The order entered by the Appellate Division reads 
in part as follows: “It is hereby ordered and adjudged that the judgment so 
appealed from be and the same hereby is in all things reversed upon questions 
of fact and of law and a new ttrial ordered * * * and the conclusions of 
law therein contained be and the same hereby are reversed.” It would seem 
quite clear, therefore, that the defendant insurance company cannot escape 
liability. ‘ 
[6] Since it appears from the facts stipulated that the claims presented 
to the administrator have not been passed upon as yet by the Surrogate’s Court, 
the judgment to be entered hereon should contain a provision that the moneys 
paid to plaintiff shall be held by it as a separate fund to the end that if there 
be a surplus of insurance money after the payment of creditors, such excess 
insurance shall be repaid to the defendants without deducting therefrom any 
administration expenses. 

The objections interposed to the consideration of facts stipulated are over- 
ruled, and the motions made by the defendants for a dismissal of the com- 
plaint are denied. Settle decision and judgment on one day’s notice. 


THOMPSON v. EQUITABLE LIFE ASSUR. SOC. 
OF THE UNITED STATES. No. 113. 
Supreme Court of North Carolina. July 2, 1930. 
154 Southeastern Reporter 21. 
1. INSURANCE. 


Insurance company held not liable for amount paid by insured to soliciting 
agent in excess of first annual premium, in view of insured’s knowledge of limited 
authority. 

A “soliciting agent” ordinarily has authority only to solicit insurance, 
submit applications, and perform such acts as are incident to such power. 

In the present case the agent was authorized to receive payment only of 

first annual premium. Insured knew agent was merely soliciting agent and 

that annual premium was less than amount paid. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

4. INSURANCE. 

Insurance agent authorized to receive money in payment of premium is un- 
authorized to receive anything except money. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Clarkson, J., and Stacy, C. J., dissenting. 

Appeal from Superior Court, Harnett County; Daniels, Judge. 

Action by Charlotte I. Thompson against the Equitable Life Assurance Society 
of the United States. From the judgment, plaintiff appeals. 

Affirmed. 

This is an action to recover of defendant the sum of $521, paid by plaintiff to 
O. A. Moran, an agent of defendant. 

The action was heard on a statement of facts agreed which is as follows: 

“1. That on March 8th, 1928, and for some years prior and for some time 
thereafter, O. A. Moran was the duly authorized agent of the defendant for the 
purpose of representing the defendant in the solicitation of applications for policies, 
both on the lives of applicants and what was known as retirement annuity policies 
in the territory including and surrounding the town of Faison, in the County of 
Duplin, North Carolina, the territory in which he was such agent included the 
towns of Goldsboro, Mount Olive, and other towns. 
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“2. That the said O. A. Moran was in good standing with the company and 
regarded as a good agent. 

“3. That among the duties conferred by the defendant upon their said agent 
was to represent to the proposed applicants the kind of policies issued by the de- 
fendant company, the expense of such policies to the proposed applicants and the 
benefit to be derived by the assured with respect to each class of policies issued by 
the defendant Society. 

“4 That on the 8th day of March, 1928, the said O. A. Moran, as agent of 
the defendant Society solicited the plaintift to accept a policy of the defendant 
known as retirement annuity policy, explaining to her as hereinafter set forth, the 
price and benefits to be derived from said policy, and procured an application from 
said plaintiff in writing for such policy and collected from the plaintiff simul- 
taneously with the signing of said policy as premium on the policy to be issued, 
the sum of $121.00 in cash and four Liberty Bonds of $100 each, all of the value of 
$521.00. That said application was never turned into the defendant and the said 
defendant knew nothing of the transaction until informed by letter from the 
plaintiff dated March 7th, 1929, which said letter is copied in the answer, and 
made a part of this agreed statement. 

“5. That the defendant’s said agent, O. A. Moran represented to the plaintiff 
in connection ‘with said application that the benefits among others to be derived 
from the policy that he was offering to sell her, and for which he represented to 
her that he was making application was analogous to a savings account; that the 
more she put into the policy at present, the larger would be the annuity which 
the defendant Society would pay to her; and that she could pay the premiums 
quarterly, semi-annually or for as many years in advance as she desired; that the 
larger the initial payment, the larger in proportion would be the annuity or dividend 
payable to her by the company; that the defendant Society was one of the largest 
Insurance Companies in the world, and was as solvent and trustworthy as the 
United States Government, and induced her to pay said large sum in advance, 
which he fraudulently converted to his own use and never sent any application 
whatever to the defendant Society and no policy has been issued by said Society 
to the plaintiff. 

“6. That upon the plaintiff paying the defendant’s said agent the sum of $521.00 
in the manner before set out, the defendant’s said agent delivered to her an official 
receipt on form furnished by the defendant Society in words and figures as 


follows: 
“No. A-233429. 

“‘Received of Mrs. Charlotte Ireland Thompson Five Hundred Twenty-One 
and no/100 dollars, the first annual premium on proposed Retirement-Annuity on 
the life of Mrs. Charlotte Ireland Thompson, for which an application bearing a 
corresponding number as above is this day made to the Equitable Life Assurance 
Society of the United States. This Retirement-Annuity policy, subject to the 
terms and conditions thereof, shall take effect as of the date of this receipt, pro- 
vided the person upon whose life the annuity depends is on this date in the opinion 
of the Society’s authorized officers in New York an acceptable risk and the applica- 
tion is otherwise acceptable on the plan and for the amount and at the rate of pre- 
mium applied for; otherwise the payment evidenced by this receipt shall be re- 
turned on demand and the surrender of this receipt. 

“Dated at Faison, N. C., Mch. 8th, 1928. 


“QO. A. Moran, Agent. 
“This receipt must not be detached unless first premium is collected.’ 

Ray That on July 6th, 1928, O. A. Moran, agent of the defendant, informed 
plaintiff that he had obtained a receipt from the United States Government for 
said bonds, and that at the maturity of said bonds in September 1928, the bonds 
would be paid, and that in the meantime the plaintiff was accumulating interest at 
the rate of 4 3-4 with the defendant Society, and that said agent had been trans- 
ferred to the Wilmington office and would not be in the Faison section until the 
Fall of 1928, and that he would call upon the plaintiff during the Fall of 1928. 

“8. That on March 7th, 1929, the plaintiff having been informed by H. T. Ray 
a school teacher residing in Faison, N. C., that he was unable to obtain a similar 
policy applied for by him through the said agent, O. A. Moran, he advised the 
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plaintiff to write C. C. Hazzell, Manager of the defendant Society at Raleigh, N. C. 

“9. That on March 7th, 1929, and again on March 14th, 1929, the plaintiff in- 
formed the manager of the defendant Society at Raleigh, N. C., of the payment 
of $521 to the said O. A. Moran, Agent. 

“10. That on March 16th, 1929, the plaintiff in person delivered the said offi- 
cial receipt to said defendant’s manager at Raleigh for the purpose of inspection. 

“11. That prior to the dates herein alleged the defendant had constituted O. 
A. Moran its agent under a written contract, the original of which or a copy thereof 
will be furnished to the Court by the defendant. That the following is Section 8 
of the said contract: 

“«8 The agent is not authorized to make, alter or discharge contracts for the 
Society, or waive forfeitures, grants permits, name special rates, guarantee di- 
vidends, or bind the Society in any way, and is not under any circumstances au- 
thorized to receipt for deferred or renewal premiums, or to make any endorsement 
on the policies of the Society; and his powers shall extend no further than as 
herein expressly stated; The agent shall not receive any moneys due or to become 
due to the Society, unless authorized in writing.’ 

“12. That the plaintiff had no knowledge of the contents of said written con- 
tract, nor of any specific limitation upon the agency of said O. A. Moran until 
after this action had been instituted and she was so advised by the answer filed 
by the defendant therein. 

“13. That the territory in which O. A. Moran was authorized to act as agent 
for the defendant included the town of Faison in which the plaintiff resided, and 
said agent was authorized by the defendant to accept at the time of taking an ap- 
plication the initial premium for the policy applied for and to give a receipt on an 
official form furnished him by the defendant, said form being as set forth in 
paragraph 6 hereof. 

“14. That the defendant, prior to the institution of this action, tendered to 
the plaintiff the sum of $105 representing the amount of the first premium that 
would have been due on said policy and being the only amount that the said agent 
Moran would have had authority to collect as premium on the policy applied for by 
the plaintiff, under his agency contract. 

“It is further agreed that this cause may be heard before Honorable Frank A. 
Daniels, Resident Judge of the 4th Judicial District, either in or out of the Dis- 
trict.” 


Upon the foregoing statement of facts agreed, judgment was rendered as 
follows: 

“This cause coming on to be heard before Hon. F. A. Daniels, Resident Judge 
of the Fourth Judicial District, by consent of the parties, and upon an agreed 
statement of facts; and the Court finding that Agent O. A. Moran collected of the 
plaintiff the sum of $521.00, of which $105 was the first premium on the policy 
applied to said Agent for by the plaintiff, and the Court being of the opinion that 
the Agent could legally collect only the amount of the first premium under the 
agency contract set out in the case agreed: 

“Now therefore it is ordered and adjudged that the plaintiff recover of the 
defendant the sum of $105, which was tendered to the plaintiff by the defendant, 
and he'ng the amount of the first premium, and that the plaintiff pay the costs of 
this action. 


“F. A. Daniels, Judge, etc. 
“This lst day of February, 1930.” 
From this judgment, plaintiff appealed to the Supreme Court. 
Clifford & Williams, of Dunn, for appellant. 


S. Prown Shepherd, of Raleigh, for appellee. 
Connor, J. 


[1] At the trial of this action in the superior court, it was agreed by the parties 
that O. A. Moran, as the agent of the defendant, was duly authorized to solicit ap- 
plications, to be submitted by him to the defendant, for policies of insurance on the 
lives of the applicants, and also for “Retirement Annuity Policies.” It is not cor 
tended that he had authority to issue policies in the name of the defendant, or to 
bind the defendant by contracts with respect to. the same. He was required to 
submit all applications for policies procured by him to the defendant at its home 
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office in the city of New York, for acceptance or rejection by the duly authorized 
officers of the defendant. He was therefore not a general agent of the defendant; 
he was merely a soliciting agent, with such powers as are ordinarily incident to 
such an agency. He had no authority to receive money in payment of premiums 
for policies which had been issued by the defendant. He was authorized to re- 
ceive and remit to the defendant money in payment only of the first annual pre- 
mium on a policy applied for. 


In 32 C. J., at page 1067, it is said: “A soliciting agent is merely a special 
agent, and as a general rule, has authority only to solicit insurance, submit ap- 
plications therefor to the company, and perform such acts as are incident to that 
power. He may bind the company by agreements and representations properly 
made in connection with the application for the insurance, but ordinarily has no 
authority to bind it by attempted acts or contracts in its behalf, relating, not to 
the taking of the application, but to the subsequent contract of insurance, or to 
other matters not connected with the application and not within the real or ap- 
parent scope of his authority.” In the instant case, it is agreed that the agent of 
the defendant, to whom the plaintiff paid the sum of $521 as premiums for the 
policy applied for, had no actual or real authority to receive for the defendant any 
money except for the first annual premium, it is agreed that the first annual pre- 
mium was $105. All the money paid by the plaintiff to defendant’s agent in excess 
of this sum was received by such agent without actual or real authority from the 
defendant. Defendant is therefore not liable for such excess, and was not bound 
by any act of its agent with respect thereto, unless its agent had apparent authority 


to receive such sum, and to bind the defendant by a contract with respect to said 
sum. 


(2, 3] When plaintiff was solicited by O. A. Moran for an application to the 
defendant for a policy of insurance, she knew that the said O. A. Moran was 
merely a soliciting agent of the defendant; that is, an agent with limited authority 
from his principal. It is well settled as a principle of the law of principal and 
agent that an agent with limited authority cannot bind his principal by an act 
which is beyond the scope, actual or apparent, of the authority conferred upon him 
by his principal. In Robinson v. Brotherhood of Locomotive Firemen & En- 
gineers, 170 N. C. 545, 87 S. E. 537, 539, it is said: “We see no reason why, in a 
case of limited or restricted agency, the general doctrine applicable should not pre- 
vail to the effect that one who deals with an agent of that kind, having notice of 
restrictions put upon his power, is bound by such limitations, and may not insist 
on a contract which he knows is in excess of the power conferred.” The principal 
is not bound by or liable for the act of his agent which is beyond the actual, and 
not within the apparent, scope of the agent’s authority. It is therefore held that a 
person who deals with an agent, whose authority is known by him to be limited, 
must inquire as to the extent of the agent’s authority, if he would hold the principal 
liable for the act of the agent. Swindell v. Latham, 145 N. C. 144, 58 S. E. 1010, 
122 Am. St. Rep. 430. Where the act of the agent, although beyond the actual 
scope of his authority, is within its apparent scope, and the person dealing with 
the agent acts in good faith, and with reasonable prudence, the principal is bound. 
“The apparent authority, so far as third persons are concerned, is the real authority, 
and when a third person has ascertained the apparent authority with which the 
principal has clothed the agent, he is under no further obligation to inquire into 
the agent’s actual authority. The authority must, however, have been actually 
apparent to the third person who, in order to avail himself of rights thereunder, 
must have dealt with the agent in reliance thereon, in good faith, and in the exer- 
cise of reasonable prudence, in which case the principal will be bound by acts of 
the agent performed in the usual and customary mode of doing such business, al- 
though he may have acted in violation of private instructions, for such acts are 
within the apparent scope of his authority. An agent cannot, however, enlarge 
the actual authority by his own acts without some measure of assent or acquies- 
cence on the part of his principal, whose rights and liabilities as to third persons 
are not affected by any apparent authority which his agent has conferred upon him- 
self simply by his own representations, express or implied. Although these rules 
are firmly established, their application to particular cases is extremely difficult. 
The liability of the principal is determined in any particular case, however, not 





986 The Insurance Law Journal, Vol. 75 [Nov., 1930 


merely by what was the apparent authority of the agent, but by what authority the 
third person, exercising reasonable care and prudence, was justified in believing 
that the principal had under the circumstances conferred upon his agent.” Nor- 
folk Southern R. Co. v. Smitherman, 178 N. C. 595, 101 S. E. 208, 210. In Graham 
v. Insurance Co., 176 N. C. 313, 97 S. E. 6, 8, the plaintiff having failed to show any 
authority from the company to its soliciting agent, to whom she had given her ap- 
plication for the policy issued by the company, to bind the company by her act, a 
judgment of nonsuit was affirmed. Brown, J., in his opinion in that case, quotes 
with approval the principal stated by Ruffin, J., in Biggs v. Insurance Co., 88 N. C. 
141, as follows: “When one deals with an agent it behooves him to ascertain cor- 
rectly the extent of his authority and power to contract. Under any other rule, 
every principal would be at the mercy of his agent, however careful he might limit 
his authority.” It is true the power and authority of an agent may always be 
safely judged of by the nature of his business, and will be deemed to be at least 
equal to the scope of his duties. See Foscue v. Insurance Co., 196 N. C. 139, 144 
S. E. 689. 

In the instant case, at the time she signed the application for a policy of in- 
surance, upon the solicitation of defendant’s agent, and paid to said agent the sum 
of $521, upon his representation that he had authority to receive the said sum, and 
to bind the defendant to return the same if the policy was not issued, plaintiff 
knew that the annual premium for said policy was $105, and that the sum paid by 
her to the said agent was in excess of the said sum; the official receipt for the sum 
paid by her to said agent recites that said sum of $521 was “the first annual pre- 
mium on the proposed Retirement Annuity policy” on her life and that said re- 
ceipt should not be detached “unless the first premium is collected.” Plaintiff was 
thus put on notice that the agent had authority to receive only the first annual pre- 
mium, which she knew was $105. Had she exercised reasonable prudence and due 
care, she would have ascertained that the agent had no authority to receive money 
from an applicant for a policy of insurance to be issued by the defendant in excess 
of the first annual premium. Upon the facts agreed in the instant case, the act of 
the agent was not only beyond the scope of his actual authority; it was not within 
its apparent scope. We are therefore of opinion that there was no error in the 
judgment that plaintiff recover of the defendant only the sum of $105, the sum 
which the agent had authority to receive from her at the time she delivered to 
him her application. 

While the instant case is differentiated in some respects, upon the facts, from 
Lauze v. New York Life Ins. Co., 74 N. H. 334, 68 A. 31, cited and relied upon 
by defendant, the judgment herein is in accord with the principles on which that 
case was decided. In that case, it was held that the apparent scope of the authority 
conferred by the company on the agent did not extend beyond soliciting, negotiating, 
and delivering the contract. It was held that the agent had no authority, actual 
or apparent, to receive from the insured money in payment of a premium which 
became due after the issuance of the policy, notwithstanding the provisions of 
a Statute in force in New Hampshire, identical with C. S. § 6304. The statute 
by its terms applies only to the agent who negotiates the contract, and is limited 
in its application to the first or initial premium. In the absence of express auth- 
ority from the company, the agent who solicited the application has no power 
to bind the company by the receipt of money in payment of premiums which 
become due after the issuance of the policy. Such agent has power, under the 
statute, to receive only the first premium which brings the policy into force, when 
the application is accepted by the duly authorized officers of the company. 

It is said that this is a hard case. So it is. The plaintiff cannot, we think 
upon the facts agreed, invoke the equitable principle that where one of two per- 
sons must suffer loss by fraud or misconduct of a third person, he who first 
reposes the confidence, or by his negligent conduct made it possible for the loss 
to occur, must bear the loss. In proper cases, this principle is often applied by 
the courts, but we find nothing in the facts agreed in this case which calls for 
its application. 

[4] We have not overlooked the fact in this case that plaintiff made the pay- 
ment to defendant’s agent partly in money and partly in Liberty bonds. It is 
well settled that an agent for an insurance company, authorized to receive money 
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in its behalf in payment of premiums, has no authority to receive anything except 
money, and that the company is not bound by a payment made otherwise than in 
money. This principle has no application in the instant case, however, as the 
judgment is that plaintiff recover of defendant a sum less than the money received 
by the agent. Plaintiff was denied recovery of any sum on account of the Liberty 
bonds. 

We find no error in the judgment. It is affirmed. 

Clarkson, J. (dissenting). 


This is not an action between a principal and agent where the scope of the 
agent’s authority is the authority actually conferred upon him by the principal, 
but this is an action by a third party and a different principle is applicable. Con- 


fusion has arisen in the decisions on the subject when the distinction is not kept 
in mind. 


The principles applicable to the facts in this action are set forth in Norfolk 
Southern R. Co. v. Smitherman, 178 N. C. at pages 598, 599, 101 S. E. 208, 210, 
as follows: “While as between the principal and the agent the scope of the latter’s 
authority ts that authority which is actually conferred upon him by his principal, 
which may be limited by secret instructions and restrictions, such instructions 
and restrictions do not affect third persons ignorant thereof, and as between the 
principal and third persons the mutual rights and liabilities are governed by the 
apparent scope of the agent’s authority, which is that authority which the principal 
has held the agent out as possessing, or which he has permitted the agent to repre- 
sent that he possesses, and which the principal is estopped to deny. The apparent 
authority, so far as third persons are concerned, is the real authority, and when 
a third person has ascertained the apparent authority with which the principal 
has clothed the agent, he is under no further obligation to inquire into the agent’s 
actual authority. The authority must, however, have been actually apparent to 
the third person who, in order to avail himself of rights thereunder, must have dealt 
with the agent in reliance thereon, in good faith, and in the exercise of reasonable 
prudence, in which case the principal will be bound by acts of the agent performed 
in the usual and customary mode of doing such business, although he may have 
acted in violation of private instructions, for such acts are within the apparent 
scope of his authority.” (Italics mine.) Bank v. Hay, 143 N. C. 326, 55 S. E. 
811; Trollinger v. Fleer, 157 N. C. 81, 72 S. E. 795; Powell v. Lumber Co., 
168 N. C. 632, 84 S. E. 1032; Ring Furniture Co. v. Bussell, 171 N. C. 474, 88 
S. E. 484; Cardwell v. Garrison, 179 N. C. 476, 103 S. E. 3; Howard-Bobbitt 
Co. v. Land Co., 191 N. C. 323, 131 S. E. 643; Sears, Roebuck & Co. v. Banking 
Co., 191 N. C. 500, 132 S. E. 468; Bank v. Sklut, 198 N. C. 589, 152 S. E. 697. 

Page, in his valuable work on Contracts, vol. 3 (2d Ed.) part § 1760, at page 
3018, states the matter thus: “Outside of the class of public agents the actual 
authority conferred by a principal upon his agent is practically inaccessible to the 
public at large. Accordingly, persons who do not know what the agent’s authority 
really is, are justified in dealing with him upon the assumption that he has the 
authority which the principal indicates by his conduct that the agent possesses. 
Thus dealing with the agent, such persons may hold the principal on contracts 
ae the real authority of the agent but inside his apparent authority.” (Italics 
mine. 

C. S. § 6304 is as follows: “An insurance agent or broker who acts for a 
person other than himself in negotiating a contract of insurance is, for the purpose 
of receiving the premium therefor, the company’s agent, whatever conditions or 
stipulations may be contained in the policy or contract. Such agent or broker 

nowingly procuring by fraudulent represertations payment, or the obligation for 
the payment, of a premium of insurance, shall be punished by a fine of not less 
than one hundred nor more than five hundred dollars, or be imprisoned for not 
more than one year.” This salutary statute says premium; it does not limit it to 
the first premium as defendant contends the secret contract with its agent does. 

The findings of fact by the court below, agreed upon by the parties, are to the 
effect: That one O. A. Moran was the duly authorized agent of defendant on 
March 8, 1928, and for some years prior and some time thereafter, and his terri- 
tory as such agent included the town of Goldsboro, Mount Olive, and other towns. 
Among the duties conferred by the defendant upon its said agent was to repre- 
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sent to the proposed applicants the kind of policies issued by the defendant com- 
pany, the expense of such policies to the proposed applicants, and the benefits 
to be derived by the assured with respect to each class of policies issued by the 
defendant society. That on the 8th day of March, 1928, the said O. A. Moran, 
as agent of the defendant society, solicited the plaintiff, who lived in the agent’s 
territory, to accept a policy of the defendant known as retirement-annuity policy, 
explaining to her the price and benefits ‘to be derived from said policy, and pro- 
cured an application from said plaintiff in writing for such policy and collected 
from the plaintiff simultaneously with the signing of said application, as premium 
on the policy to be issued, the sum of $121 in cash and four Liberty bonds of $100 
each, all of the value of $521. That said application was never turned in to the 
defendant, and the said defendant knew nothing of the transaction until informed 
by letter from the plaintiff dated March 7, 1929. 

The defendant company, the principal, and Moran, his agent, had a secret 
agreement, as above set forth, unknown to plaintiff, that the agent “is not under 
any circumstances authorized to receipt for deferred or renewal premiums.” At 
the time he had this secret agreement with defendant, he had been for years an 
agent for defendant selling insurance in Goldsboro, Mt. Olive, and other towns. 
He had authority to represent to the applicant for insurance the kind of policies 
issued, the expense of such policies, the benefit to be derived by the assured 
with respect to each class of policies issued by defendant company. He had an 
official receipt, the one in the present case, No. A-233429, furnished him by the 
defendant company. On this receipt, furnished him by the company, he receipted 
her for $521. 

Under all this indicia of apparent authority, he, as agent of defendant com- 
pany for long years in that locality, solicited the plaintiff to accept a policy known 
as a retirement annuity policy, and collected at the time as premium on the policy 
to be issued the sum of $121 in cash and four Liberty bonds of $100 each, all 
of the value of $521. The other representations made to plaintiff to obtain this 
money I need not repeat; they are set forth above. At the time he collected 
this $521, defendant had this secret agreement with its agent, unknown to plain- 
tiff, that its agent had authority only to collect the amount of the first premium, 
$105. These representations were made at the time to procure the contract, and 
it is unthinkable that defendant, having given his agent all the apparent authority, 
can now claim it is not liable for its agent’s representations by setting up a secret 
agreement. This court may rely on an opinion of the New Hampshire court, but, 
speaking for myself, such law is foreign to all sense of justice. With all the 
indicia of authority to obtain plaintiff's money, which she paid in good faith, 
and now defendant refuses to return it on a secret agreement unknown to plaintiff, 


is putting a premium on secret dealings, which is abhorred in business methods 
and frowned on by law. 


It is well settled in this jurisdiction: “Where one of two persons must suffer 
loss by the fraud or misconduct of a third person, he who first reposes the confi- 
dence, or by his negligent conduct made it possible for the loss to occur, must bear 
the loss.” Wilmington & W. R. Co. v. Kitchin, 91 N. C. at page 44; Virginia- 
Carolina Joint Stock Bank v. Liles, 197 N. C. at page 418, 149 S. E. 377. 

The defendant held this agent out for years with all the authority to solicit 
certain kinds of insurance for it, with the official receipt on forms furnished 
by the defendant, with official numbers on them. The receipt given shows no secret 
agreement between defendant and its agent. The agent made enticing and alluring 
representations of what his company was giving her, she relied on this agent’s 
apparent authority, in good faith, and defendant’s agent obtained from her five 
premiums on the policy that he had a right to solicit, amounting to $521. Now 
the defendant company contends that it had with its agent a secret agrcement, un- 
known to plaintiff, and refuses to either give her the insurance purchased or re- 
turn the $521. Such conduct on the part of defendant should not be upheld by 
this court. It puts the general public at the mercy of agents sent out to solicit 
insurance with all the paraphernalia of authority, but limited by a secret agree- 
ment, unknown to the unsuspecting public. The facts in this case disclose that 
plaintiff has been cheated and defrauded by an agent of the defendant company, 
for years in its service, who had the power to solicit insurance with all the indicia 
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of authority. The agent representing he had authority to take plaintiff’s no doubt 
hard earned money, part in Liberty bonds, saved no doubt by her for a “rainy 
day,” converting from the agent’s representations the Liberty bonds into a better 
insurance investment. The agent has gotten plaintiff’s money from her by his 
apparent authority, and a secret agreement between the principal and agent should 
not be allowed to defeat this recovery. Such secret conduct in a case of this kind 
should not be tolerated by this court, whatever the New Hampshire court may 
hold. That decision is only persuasive, if that, in this court. Such secret agree- 
ment between the principal and agent cannot prevail against’ the apparent authority 
of the agent which was relied on by plaintiff in good faith. The main opinion, 
to my mind, is contrary to the weight of authority in the nation and settled law 
in this jurisdiction. I can see no reason why defendant, an insurance company, 
is not bound by the settled law in cases of this kind that apply to others. It is a 
matter of common knowledge that companies like defendant require bonds from 
their agents, to protect them, when the agents are sent out to solicit insurance from 
the general public. 


In Bank v. Winder, 198 N. C. page 18, 150 S. E. 489, 491, the matter has 
recently been thoroughly discussed in reference to ownership of personal prop- 
erty, and by analogy is controlling. It is there said, page 21 of 198 N. C., 150 
S. E. 489, citing a wealth of authorities: “But an estoppel will arise against the 
real owner when he clothes the person assuming to dispose of the property with 
the apparent title to it, and the person setting up the estoppel, relying upon the 
fact, parts with something of value or extends credit on the faith of such apparent 
ownership. 10 R. C. L. 777, § 91. The controlling principle is this: Where the 
owner of personal property clothes another with the indicia of title, or allows him 
to appear as the owner, or as having the power of disposition, an innocent third 
party dealing with the apparent owner will be protected.” 


In Couch, Cyc. of Ins. Law, vol. 2 (1929) pp. 1479, 1480, and part of 
section 517, in full accord with the decisions of this and other courts on the 
subject, we find: “It is within the power of an insurance company, as between 
itself and its agent, to define and limit the powers of the latter, but it is equally 
well settled that the rights of innocent third parties dealing with an agent, within 
the apparent scope of his authority, cannot be affected by private instructions 
to such agent, of which they have no notice or knowledge, or by secret limita- 
tions upon his authority. In fact, it is clear that insurance companies are 
responsible for the acts of their agents within the general scope of their business 
intrusted to their care, and that no limitations of their authority will be binding 
on parties with whom they deal, which are not brought to the knowledge of those 
parties, especially where such persons rely in good faith upon his apparent auth- 
ority. Undoubtedly, if an officer of an insurance company assumes to possess 
certain powers, and the nature of his employment justifies the assumption of 
authority, and the party dealing with him has no notice of want of the claimed 
authority, and there is nothing to warrant an inference to the contrary, the 
company is bound, even though he had no such power as claimed. And it would 
seem to be especially true, as it has been held, that limitations upon the powers 
of, or secret instructions given to, a general agent, do not bind third persons 
dealing with him without notice thereof; also, that it is no defense that the 
general agent departed from private instructions when acting within the general 
scope of his authority, unless such instructions be made public, or the insured 
has notice. or unless the party dealing with the agent is, by reason of the 
attendant circumstances, or something in the nature of the business, or by custom, 
or by a course of dealing, or otherwise, put upon inquiry as to the exact limits 
of the agent’s authority. * * * (Page 1482.) With respect to private restrictions 
as affecting the powers or authority, express or implied, of subagents, it is held, 
in application of the principle, that neither corporations nor individuals can escape 
their honest liabilities by secret understandings between principals and agents; 
that if a person is employed as agent of a life insurance company, but, by a 
secret contract between him and the company’s general agent, he is to be simply 
a subagent, and he is held out as agent of the company, with power to collect 
and pay over premiums to its general agent, the company must answer for collec- 
tions made by him, but not turned over to it,” etc. 
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There is nothing to indicate in the findings of fact that plaintiff knew, or in 
the exercise of due care might have known, that defendant’s agent did not have 
authority to receipt her for $521. 

In fact, the twelfth finding shows to the contrary: “That the plaintiff had no 
knowledge of the contents of said written contract, nor of any specific limitation 
upon the agency of said O. A. Moran until after this answer filed by the defendant 
therein.” 

This finding is inadvertently overlooked in the main opinion. The agent of 
defendant took $121 in cash and four Liberty bonds, the equivalent about which 
no question is raised, and gave the receipt for $521 cash, and in the receipt called 
it “the first annual premium on proposed retirement annuity,” etc. Defendant's 
agent deceived plaintiff and by the receipt called it the first annual premium, 
and should be the loser. How did plaintiff know that defendant’s agent only 
had the right to take money—he took the equivalent as money and receipted her 
for $521. Then, again, the receipt says, “This receipt must not be detached 
unless first premium is collected.” ‘That is exactly what was done; the first premium 
and more was collected. 

I am authorized to say that the Chief Justice concurs in this dissent. 


MARSH v. DURHAM LIFE INS. CO. 
No. 375. 
Supreme Court of North Carolina. Aug. 20, 1930. 
154 Southeastern Reporter 313. 
1. INSURANCE. 


Knowledge, of agent procuring application for life insurance, of applicant's 
poor health, is imputed to insurer, precluding defense of false warranty. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Evidence showing knowledge of agent procuring application for life in- 
surance, regarding insured’s physical condition, held competent, where insurer 
interposed defense of false warranty. 

Executor of insured suing on life policy offered testimony showing 
that insurer’s agent procuring application knew of insured’s physical 
condition at time application was signed. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Superior Court, Surry County; Sink, Special Judge. 

Action by T. M. Marsh, executor of the estate of Esker Canter, deceased, 
against the Durham Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

No error. 

The plaintiff instituted an action for the recovery of $770, which he alleged 
was due to the estate of his intestate by virtue of a policy of life insurance 
issued by the defendant. 

The following issues were submitted to the jury: 

1. “Did the insured falsely and fraudulently represent that he was in good 
health and had not been afflicted as alleged in the answer?” 

2. “Did the defendant, with knowledge of insured’s condition and such 
affliction issue and deliver the policy sued on?” 

3. “What amount, if any, is defendant indebted to plaintiff?” 

The jury answered the first issue “No,” the second issue “Yes,” and the 
third issue, “$770.00, with interest.” 

The defendant offered evidence that plaintiff’s intestate had undergone an 
operation in which one of his kidneys had been removed several years prior 
to the application for the policy of insurance sued on. The application stated 
that plaintiff’s intestate had never been attended by a physician. The plain- 
tiff, however, offered testimony to the effect that the agent of defendant who 
took the application knew of the physical condition of plaintiff’s intestate at the 
time the application was signed. The agent testified that he talked with the 
superintendent about writing the policy because he had heard that the health 
of the insured was not good, and that the superintendent had instructed him 
to write the policy if he knew of no physical defects. 
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From judgment for plaintiff, defendant appealed. 

E. C. Bivens, of Mount Airy, for appellant. 

Folger & Folger, of Mount Airy, for appellee. 

Per Curiam. 

[1, 2] The knowledge of an insurance agent, who procures an application 
for insurance, that at the time the applicant is in ill health, is imputed to the 
company, and such knowledge will prevent the company from avoiding the 
contract on the ground of false warranty. Short v. Insurance Co., 194 N. C. 
649, 140 S. E. 302; National Life Insurance Co. v. Grady, 185 N. C. 348, 117 
S. E. 289. Therefore, evidence as to the knowledge of the agent writing the 
application as to the physical condition of applicant was competent. The per- 
tinent principle of law was thus declared in Follette v. Accident Ass’n, 107 
N. C. 240, 12 S. E. 370, 371, 12 L. R. A. 315, 22 Am. St. Rep. 878: “Actual 
knowledge of the plaintiff’s defective hearing on the part of the agent was 
constructive notice of it to his principal, and hence the latter is deemed to 
have waived the objection that the deafness of the former was a bodily in- 
firmity, notwithstanding the fact that it was provided in the policy that the 
agents of the company should have no power to waive its conditions.” 

Hence the answer of the jury to the second issue entitles the plaintiff to 
recover. 

No error. 


BURNS v. WESTERN & SOUTHERN LIFE INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. Dec. 9, 1929. 
172 Northeastern Reporter 418. 
1. INSURANCE. 


Facility of payment clause held to give insurer option of paying insurance 

to any one having qualifications named in clause. 2 ; 
Facility of payment clause reserved to insurer an option or stipulation 

under which it could make any payment of the proceeds to any blood 

relative of the insured of to any person appearing to the insurer to be 

equitably entitled to the proceeds by reason of having incurred expenses 

on behalf of the insured, or for his burial. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 
2. INSURANCE. F 

Party holding industrial policy and premium book could not enforce pay- 
ment, where such party did not come within class named in facility of payment 
clause. 

_ The evidence disclosed that nothing was said by insured to claimant at 
time of delivery of policy to her, but that he merely handed the policy 
and premium receipt book to her without any consideration or agreement 
being made, and in fact nothing was paid. After the first few premiums, 
claimant made the payments on premiums. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE. 
That party claiming to be beneficiary of industrial policy had possession 
thereof and paid premiums did not entitle her to recover. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Action by Anna Burns against the Western & Southern Life Insurance 


San Judgment for defendant, and plaintiff brings error—[By Editorial 
taft.]. 


Affirmed. 


Melville W. Vickery, of Cleveland, for plaintiff in error. 


Cannon, Spieth, Taggart, Spring & Annat, of Cleveland, for defendant in 
error. 


SHERICK, J. 


This cause had its beginning in the municipal court of the city of Cleveland 
wherein the plaintiff, Anna Burns, sought a judgment against the insurance com- 
pany. The judgment of that court was in favor of the insurance company, and 
error is prosecuted to this court by the claimant. 
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The petition is grounded upon the fact that the claimant, Anna Burns, 
is the beneficiary of a certain policy upon the life of one Albert Hipler; the 
amount of the policy being $918. To this petition the defendant company makes 
answer, and charges, first, that the policy was fraudulently procured, in that 
the insured was not in sound health at the time of the issuance and delivery 
of the policy, and, second, that the plaintiff had no insurable interest in the life 
of the insured, and that it was a wagering contract. For a third defense the 
insurance company relies upon the provision in the policy commonly known as a 
facility of payment clause. A reply was made to the answer, in effect a general 
denial. 

The issue in the case below and in this court is confined to the third defense. 

The evidence and testimony in this case disclose that the insured on the 22d 
day of November, 1926, obtained an industrial policy issued by the defendant 
company, and that within one month after its issue and delivery the insured 
delivered the same to the plaintiff in error, together with the premium receipt 
book, and that plaintiff in error thereafter paid the premiums on the insurance. 

Albert Hipler died in August 1927, and the claimant furnished proper proof 
of death to the agent of the company, and delivered the policy, together with 
the premium receipt book, to the company, who then refused to make payment 
to the plaintiff in error, and who offered to repay to her the premiums that she 
had paid on the life of the insured. 

The evidence discloses further that the insured did not reside with the plain- 
tiff in error, that they were not related, that she did not pay the funeral expenses 
of the insured, nor had she incurred any expense or obligation for or on behalf 
of the insured, and that Hipler has a sister and two brothers living in the city 
of Cleveland. 

The policy sued upon contains a facility of payment clause reserving to the 
company an option or stipulation under which it may make any payment of the 
proceeds to any blood relative of the insured, or to any person appearing to the 
company to be equitably entitled to the proceeds by reason of having incurred 
expenses on behalf of the insured, or for his burial. 

The policy further contains another clause providing against the assignment 
of this policy, and the plaintiff in error herein stands firmly on the proposition 
that she is not an assignee of this policy but a named beneficiary. 

An examination of the policy conclusively shows that she is not named therein, 
and, if she is the beneficiary as claimed, that fact must appear outside of the 
policy itself. 

The evidence is to the effect, and is positive, that nothing was said by the 
insured to the claimant at the time of the delivery of the policy to her, but 
that he merely handed the policy and the premium receipt book to her, without 
any consideration or agreement being made, and, in fact, nothing was said. 
From this alone the plaintiff in error contends that such is sufficient to make her 
the lawful beneficiary therein, and that her payment of the premiums, which, 
after the first few, claimant made, entitles her to a standing in this court and 
to a right of recovery on the policy as the beneficiary thereof. 

No evidence is offered in this case to bring the plaintiff within any of 
the designated classes to whom the company might have elected to pay, and the 
plaintiff in error attempts to make the point that, because the company had not 
exercised its option as to whom, if any one, it would pay, the bringing of this 
action by plaintiff estops the insurance company from making any such election. 


[1, 2] Exhaustive briefs have been furnished and our attention has been called 
to many authorities, and coming now to the law applicable to the question involved 
it seems quite well settled that, by the terms of the clause in the policy known 
as the facility of payment clause, the company is given the option to pay to any 
one of the persons having the qualifications named in the clause. This option 
of itself necessarily excludes any right on the part of the plaintiff to enforce pay- 
ment, for it is conclusively shown by the testimony of the plaintiff in error that 
she does not come within any given class named in the policy. 


The following cases are directly in point: Marzulli v. Metropolitan Life 
Ins. Co., 79 N. J. Law, 271, 75 A. 473; Lewis v. Metropolitan Life Ins. Co., 178 
Mass. 52, 59 N. E. 439, 86 Am. St. Rep. 463; Wokal v. Belsky, 53 App. Div. 





Life] American National Ins. Co. v. Melton 993 


167, 65 = Y. S. 817; Manning v. Prudential Ins. Co., 202 Mo. App. 124, 213 
S. W. 897. 

[3] The plaintiff in error holds the view that, because she paid certain premi- 
ums, that of itself entitles her to recovery on the policy. It is stated in the 
Lewis Case, supra, that payment of the premiums on the policy of another gives 
the person so paying them no interest in the policy, as the payments are presumed 
to have been made on behalf of the insured, and we believe this to be a correct 
statement of the law. 

We also note that the Judges of; the Fourth Appellate District, sitting by 
designation in this county, in the case of Coyne v. Metropolitan Life Insurance 
Co., considered a like question, and their finding is in harmony with the finding 
in this case. Should this court adopt such a rule as is claimed by the plaintiff 
in error, and carry it to its logical conclusion, situations might develop where 
one upon the death of an insured under one of these industrial policies might 
secure possession of the policy, and there might then ensue a race between distant 
relations, neighbors, or strangers to secure and turn into the company the policy 
and premium books and proof of loss, and thereby in many instances fraudu- 
lently seek to obtain that which rightfully should belong to another. 

We hold the view that the plaintiff in error is not entitled to recovery on 
the policy in question, and that the trial court rightfully found in favor of the 
defendant company. 

It is therefore the judgment of this court that this cause be affirmed. 

Judgment affirmed. 

Lemert, P. J., concurs. 

Sherick and Lemert, JJ., of the Fifth Appellate District, sitting by designation 
in the Eighth Appellate District. 


AMERICAN NAT. INS. CO. v. MELTON et al. No. 9328. 
Court of Civil Appeals of Texas. Galveston. Oct. 17, 1929. 
29 Southwestern Reporter (2d) 795. 
2. INSURANCE. 

Term “in sound health” as used in insurance policy refers to then existing 
infirmity thereafter constituting at least contributing cause should death ensue 
during contract. 

“Sound health” means a state of health free from-any disease or 
ailment that affects the general soundness and healthfulness of the 
system seriously, not a mere temporary indisposition, which does not 
tend to weaken or undermine the constitution of insured, but rather 
means freedom from serious disease or grave, important, weighty trouble. 
(For other cases, see Insurance, Dec. Dig. § 291[5].) 

3. INSURANCE. 

Finding that insured at date of policy was in sound health held against weight 
of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. 

Stipulation requiring insured to be in sound health at date of policy is valid 
and enforceable regardless of insured’s knowledge in respect to health. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

} een from County Court at Law No. 2, Harris County; Ray Scruggs, 
udge. 

Action by Mrs. Ada Melton and husband against the American National 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded for a new trial. 

Frank §. Anderson, of Galveston, and Kennerly, Williams, Lee, Hill & Sears 
and W. H. Blades, all of Houston, for appellant. 

Geo. W. Dixon, of Houston, for appellees. 

Graves, J. 

This appeal by the insurance company is from a judgment against it in 
favor of appellee, Mrs. Melton, for $500, with 6 per cent. interest and a 12 per 
cent. penalty for non-payment, upon a policy issued by it under date of March 
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22, 1926, upon the life of Mrs. Maggie Wiggins, in which Mrs. Melton was 
named as beneficiary. The policy, issued upon an application which omitted the 
warranty usually contained therein, embraced the entire agreement between 
the company and the insured, and contained this provision: “Provided, how- 
ever, that no obligation is assumed by the Company prior to the date hereof, 
nor unless on said date the Insured is alive and in sound health.” 

The judgment followed the submission of the cause to a jury and its affirma- 
tive answer to the special issue, “Was the deceased, Maggie Wiggins, in sound 
health on March 22, 1926?” to which there was appended this definition: 

“In this connection you are charged that: 

“*Sound health’ means a state of health free from any disease or ailment 
that affects the general soundness and healthfulness of the system seriously, 
not a mere temporary indisposition, which does not tend to weaken or undermine 
the constitution of the assured. Sound health means freedom from serious 
disease, or grave, important, weighty trouble.” 

No objection was made by either party to the quoted definition, but the 
appellant challenges in this court the adverse recovery upon the ground, among 
others, that the verdict of the jury answering the special issue, “She was,” is 
so against the great weight and preponderance of the evidence as to be clearly 
wrong. 

[1] This contention must be sustained. The appellees declared upon the 
policy so dated, basing their action solely upon the contract of insurance thereby 
evidenced, although they sought to contend that the policy had been delivered 
to the deceased on the 15th day of March, 1926, rather than upon its date, March 
22, 1926. This, however, was shown to be an immaterial matter, since the written 
receipt from the company of the initial payment of the premium on the policy 
of date March 8, 1926, covered advanced premiums thereon for the two weeks 
intervening between that date and March 22d following, with provision that the 
policy itself might be thereafter issued and delivered to the applicant, provided 
she was then alive and in sound health, at any time within four weeks thereafter. 
Thus the appellees were bound by their declarations upon the policy as issued 
and dated, and by the trial court’s fixing that as the time of the inquiry sub- 
mitted to the jury, especially as they did not object to the special issue on that 
ground 

The question of whether or not the insured, Maggie Wiggins, was in sound 
health is therefore referable solely to the date of the policy, March 22, 1926. If 
at that particular time she had any such serious condition as the trial court’s 
so acquiesced in definition comprehends, with which this court, subject to its 
own hereinafter stated interpretation of it, finds no fault, the policy never 
became effective as a contract of insurance, under its express terms. While the 
evidence on the issue was in conflict, the weight of that against the finding 
made by the jury seems to this court so strong that, in the exercise of its peculiar 
province, it is unable to affirm the judgment based thereon. 

[2] As applied to contracts of life insurance, we think there should also, in 
addition to the elements so defined by the trial court, be read into the terms 
“in sound health” at the time of the delivery of the policy a mutual contempla- 
tion of something material to what the parties are contracting about, or to the 
risk thereby being assumed; that is, such a then existing infirmity as does there- 


after constitute at least a contributing cause thereof, should death ensue during 
the life of the contract. 


[3] So construing the scope of the quoted stipulation, the state of the evi- 
dence, in view of a reversal, will be only briefly outlined. 

These facts undisputedly appeared: Mrs. Wiggins, accompanied by Mrs. 
Melton, the appellee, who was her sister and beneficiary under the policy in 
suit, went to the office of Dr. Barnes in Houston about March 14, 1926. He 
examined her at that time, finding a tumor which he testified on this trial “filled 
the vagina, was bleeding, and causing her considerable pain.” He called Mrs. 
Melton into the room to look at it, and she testified about the matter: “When 
I went in there I saw a little tumor; I saw an object between the size of a nickel 
and a quarter, I suppose, and it was a gray object. I do not know what a 
fibroid tumor is. I do not know what a tumor of the vagina is.” 
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About March 17, 1926, Mrs. Wiggins quit work at the laundry where she had 
uninterruptedly been serving for more than two years, complaining to her em- 
ployer that she was sick, and on the next day, March 18, 1926, was operated on 
at a hospital, Dr. Barnes removing the tumor already found from the vaginal 
tract. After remaining in the hospital under treatment for several days, she 
was dicharged on his orders on March 21, 1926, and returned with Mrs. Melton 
to the latter’s home, where she lived. She never thereafter returned to work at 
the laundry, but did attend to her household duties around her sister’s home. 
Dr. Barnes never saw her any more. 

She died at Beaumont, Tex., August 27, 1926, under medical attendance 
of Dr. Sherrill, who issued certificates to that effect, therein reciting the im- 
mediate cause of her death to have been “cancer uterus,” and the duration 
of her illness from it to have been “since July 15, 1926 (from personal knowl- 
edge). Several months (from history of the case).” 

Both Drs. Barnes and Sherrill pointedly testified that they had at the 
time of their several services to the insured positively diagnosed her trouble 
as cancer. Dr. Barnes’ conclusion is summed up in these excerpts: 

“Prior to the operation we did not know what the nature of this tumor 
was; it could have been one of several things, but upon the removal of it, 
we decided from the appearance of it that it was cancerous, and after sub- 
mitting it to a microscopic examination by the pathologist of the hospital, 
we got a report in a few days that it was cancerous. Before she was operated 
on there was nothing that could be observed as to diseased organs; looking 
into the vaginal tract, a small portion only was to be seen, but just ordinarily 
there was nothing observable as to diseased organs. I will say I do not think 
she was in sound health any time during the month of March, 1926. * * * 
This was a cancerous tumor I took from Maggie Wiggins. * * * I am 
swearing that she had a cancer from the microscopic examination; I would 
hate to think I could not swear she had a cancer from my own knowledge, I 
am asked, unless I performed this pathological examination and passed upon 
it; just from the standpoint of medical science, I would be willing to swear that 
she had cancer, and I will say I don’t think it necessary for me to swear on 
a microscopic examination, however, one was made, but so far as my opinion 
goes, she had a cancer. So far as I am concerned I know she had a cancer, 
because she had all the appearances of a cancer; we know a lot of these growths 
by their appearance. This microscopic work is done as an informatory measure; 
a cancer is usually diagnosed long before there is a microscopic examination 
made, so far as the opinion of the operating surgeon is concerned. I first came 
to the conclusion that this was a cancer during the removal of it. It is cus- 
tomary to operate on a cancer and cut it out, that is the best treatment for 
cancer in medical practice and science. 

“We knew after this operation was done that she could not recover. Prior 
to the operation we thought it might be a fibroid tumor in the process of 
being extruded, we thought that an operation would cure her, but after we 
found that it was malignant and found the extent of the inflammation of the 
surrounding tissues, we knew it could not be successful. I never told her 
that.” 

Dr. Sherrill, being ‘at the moment under the recollection from memory 

alone - he began his treatment of her only about ten days before her death, 
testified: 
_ “I diagnosed her case as inoperable cancer. I came to that conclusion 
just by looking at her and frequent examinations; I had no laboratory examina- 
tion. I did not have any pathological test or anything of that sort at all. She 
was greatly emaciated, in a very serious condition, the first time I saw her. 
Of course it is my opinion—that is all I can say—that it was a cancer. Of 
course sometimes a pathological test won’t show, I have had it fail; I have 
had cases that pathologists said was not cancer that went ahead and died with 
cancer in a very few weeks.” 

After having his memory refreshed from a written statement he had made 
at the time, he added, first saying that the death certificate and accompanying 
affidavit he had then made were correct: 

“I prescribed for her the first time morphine, July 15th to August, that is 
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right, just about six weeks. I had no idea it was that long. And in that I 
said the previous duration, from the history of the case, was several months. 
That is right. The certified copy of the death certificate shows the duration 
as eleven months. I would not say that is not true. I testified just now I 
thought I saw her several times during the last week or ten days. Her case 
was hopeless the first time I saw her. I said just now she had an inoperable 
cancer. When they come to a certain stage they cannot be operated, and 
we consider them inoperable. That is the reason I did not operate, in fact she 
was in no condition to stand any kind of an operation. * * * 

“If she was operated on in March for cancer I don’t see how she could have 
been in good health, or sound health, any time during the month of March, 
1926. * * * 

“At that time she had a cancer, as I diagnosed it, of her female organs, 
which had destroyed the vagina and was protruding; I looked at it; I didn’t 
feel any more than I could feel the mass in her abdomen, and it protruded out 
of her vulva, that is, there was some growth there; well, it looked raw, a can- 
cerous looking growth to me—ulcerated. A cancer is a tumor. I don’t know 
just what else it could have been. Fibroid tumors do dot act like that.” 

These two were the only physicians ever shown to have either examined 
or treated the deceased, promessionally. It is true that Dr. White, of equally 
high repute, was called to testify only as an expert, after having heard Dr. 
Barnes’ testimony detailed from the witness stand. He had never seen the 
deceased, nor before known anything of her case. After outlining as prevail- 
ing some differences in the profession as to the treatment of known cases of 
cancer, and saying that the occurrence of cancer in a woman twenty-six years 
of age (that of the deceased) is very rare, he answered hypothetical questions 
by saying that, in his opinion, a person of such age who had recovered sufficiently 
from an operation for the removal of a growth—whether cancerous or not— 
to resume her normal duties, or travel around the state of Texas, apparently 
in comparative comfort, and died while so moving about, could not be said 
to have died from cancer, or from the effects of an operation for it. 

This detracts little from the force of the quoted testimony from the other 
two doctors, it seems to us, because it was not only purely hypothetical but 
also based on an assumed state of facts that went far afield of those obtaining 
here. 

He further expressed his opinions to be that “the only sudden termination 
or fatal termination of a cancer case would be from hemorrhage,” and cancer can- 
not be diagnosed without a pathological and microscopic examination. “You 
cannot tell whether or not it is cancer just by looking at it,” but later qualified 
the latter by adding, “I mean by that statement, with scientific certainty.” 

On further development of his views, he also disclosed that he would, under 
actual care, treatment, and constant observation of a case, have his profes- 
sional opinion as to whether or not it was cancer, without the aid of a patho- 
logical examination, which greatly reduced the real differences between him- 
self and the other physicians. 

Moreover, his quoted view that hemorrhage invariably attended a sudden 
or fatal termination of a cancer case sustained no readily perceptible relation 
to this woman’s state of health at the time Dr. Barnes operated on her only 
two days prior to the date of the policy issued to her, but was elicted upon 
questions bearing on conditions existing at the time of her death five months 
later. 

The other testimony tending toward any contradiction of that given by 
the attending physicians embodied statements of several nonprofessional per- 
sons as to the habits, activities, and appearance to them of the insured both 
before and after the date of the policy, but no one of them testified that she 
was in sound health at that time, nor was any one of them in position to 
know of the particular infirmity Dr. Barnes operated on her for. 

This leaves only Mrs. Fargue, the nurse, who did give it as her opinion 
that Mrs. Wiggins could not have had cancer, eifher at the time of the opera- 
tion by Dr. Barnes or at the time of her death when attended by Dr. Sherrill. 
She, however, had never made any physical examination of the insured, nor 
been present at one. She described herselt as a practical nurse, saying in that 
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connection: “I have never had any training in a hospital or medical school of 
any kind; I just do what the doctors tell me to do.” 

“ While she expressed the conclusion that a small fibroid tumor was not a 
serious ailment, she conceded that Mrs. Wiggins could not have been in really 
sound health on March 22d if even one of that sort had been removed from 
her on March 18th, explaining herself in this way: “When saying that she 
would not be sound, I mean by that she would not be in a state of perfection 
for awhile. It would be temporary, from which she would have a reasonable 
chance to recover.” ae aha 

[4] It is true the proof here seems to reasonably indicate that Mrs. Wiggins 
did not know she was not in sound health as therein specified on the date of 
her policy, if it be a fact that she was not, but that is immaterial, since the 
. stipulation is valid and enforceable anyway, if such was the fact. Wright v. 
Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 326; Metropolitan Life Ins. 
Co. v. Howle, 62 Ohio St. 204, 56 N. E. 908; Id. 68 Ohio St. 614, 68 N. E. 4; 
Murphy v. Metropolitan Life Ins. Co., 106 Minn. 112, 118 N. W. 355. : 

Further discussion is deemed unnecessary, because the evidence, in our 
opinion, so strongly preponderates against the verdict as to make the recovery 
based thereon clearly wrong. The judgment will be reversed and the cause 
remanded for another trial. 

Reversed and remanded. 


MILAM COUNTY MUTUAL LIFE & ACCIDENT 
ASS’N v. WATSON. No. 7458. 
Court of Civil Appeals of Texas. Austin. June 18, 1930. 
Rehearing Denied July 9, 1930. 
29 Southwestern Reporter (2d) 813. 
1. INSURANCE. 

Mailing of notice of assessment to delinquent insured without knowledge of 
insured’s death held not waiver by insurance association of previous forfeiture 
for nonpayment of premium. 

Insured was delinquent in payment of dues on October 1, and, under 
terms of policy, it automatically lapsed in 15 days. Insured died December 

25, and three days later secretary of insurance association, without knowl- 

edge of his death, mailed notice of assessments for deaths occurring prior 

to December 20, but nothing was done prior to death of insured indicating 

intention on part of association to waive forfeiture. 

(For othe? cases, see Insurance, Dec. Dig. § 392[8].) 

5. INSURANCE. 

Where forfeiture of policy was absolute at insured’s death, acceptance by 
bank of assessments from beneficiary for insurer could not revive insurance. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

6. INSURANCE. 


Right to revive insurance is personal to insured and does not survive to bene- 
ficiaries. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from District Court, Travis County; George Calhoun, Judge. 

Action by Mrs. Edward Watson against the Milam County Mutual Life and 
Accident Association. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

FE. A. Wallace, of Cameron, for appellant. 


Cofer & Cofer & Cofer, of Austin, for appellee. 
BaucH, J. 


Watson held a certificate for $1,000 insurance, issued to him by appellant, a 
mutual aid assessment association, in which his wife, appellee, was named bene- 
ficiary. He failed to pay his semiannual dues, which accrued on October 1, 1928, 
and fifteen days thereafter, under the terms of his policy, it automatically lapsed. 
He died on December 25, 1928. On December 28, 1928, the secretary of appellant, 
without knowledge of his death, mailed at Rockdale, Tex., a notice addressed to 
Watson at Austin, Tex., of assessments for two deaths occurring prior 
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‘-¢ December 20, 1928. The records of the association then showed 
that Watson was delinquent. On December 29, 1928, Mrs. Watson, who 
was then in Rockdale, personally notified the president of the association of the 
death of her husband, inquired about his policy, was informed that Mr. Watson’s 
policy had lapsed for nonpayment of dues, and that the association denied liability. 
Mrs. Watson thereafter returned to Austin and there found the notice of assess- 
ment sent out by the secretary to her husband on December 28th. She took same 
to her attorneys, and they sent for her on January 4, 1929, the $2.20 called for in 
said notice to the Rockdale State Bank, one of the depositories of appellant desig- 
nated in said notice. Contrary to instructions to it by appellant, said bank accepted 
the check sent by the attorneys for Mrs. Watson, passed same to the credit of the 
association, and said money was thereafter paid out by appellant on claims against 
it. When served with citation in March, 1929, reciting that said assessments had 
been paid to and retained by appellant association, it immediately returned said 
amount to Mrs. Watson by registered mail, which tender she refused to receive. 
Tender was also made in the pleadings and into court. Under the facts above re- 
cited, the trial court concluded that appellant, “* * * by sending the notice of the 
assessments for the prior deaths and the acceptance of the money on said assess- 
ments and the retaining of such money and the use of such money in the payment 
of said claims did unequivocal acts inconsistent with the forfeiture of deceased’s 
certificate, which recognized the existence of such certificate in full force, and that 
said acts waived the forfeiture and showed an intention upon the part of the de- 
fendant association not to rely upon such forfeiture.” 


It is admitted that because of Watson’s failure to pay his dues, which accrued 
October 1, 1928, forfeiture of his policy became absolute on October 16, 1928. It 
likewise appears that nothing had been done by the association prior to the death 
of Watson on December 25th, which would in any manner constitute a waiver, or 
indicate any intention on the part of the association to waive such forfeiture. At 
the time of his death, therefore, the beneficiary had no right of recovery whatever 
against the association based upon her husband’s policy or upon any prior acts or 
conduct of the association. These facts and circumstances distinguish this case 
from each and all of those cited and relied upon by appellee to fix liability on ap- 
pellant association. In each of those cases either the insured was living at the 
time of the acts relied upon as constituting a waiver occurred, or the insured had 
done some specific act or pursued a course of conduct prior to the death of the 
insured, which the courts have held constituted a waiver of forfeiture. 


{1] In this case liability must depend entirely upon what transpired after 
Watson’s death in connection with a policy or certificate which, up to the time of 
his death, imposed no liability. Two acts are relied upon. First, the mailing out 
on December 28th of notices of assessment to Watson, when appellant’s records 
showed that he was delinquent. This was done, however, without any knowledge 
by appellant that Watson, the insured, was then dead. Without this knowledge 
such acts by the association did not constitute a waiver of the previous forfeiture. 
Kansas City Life Ins. Co. v. Elmore (Tex. Civ. App.) 226 S. W. 709; Horstmann 
v. Life Ins. Co., 194 Mo. App. 434, 184 S. W. 1164; Hawkins v. Lone Star Ins. 
Union (Tex. Civ. App.) 146 S. W. 1041, 45 C. J. 138; 19 R. C. L. 1243-1246. 


[2] Appellee especially relies on the cases of Equitable Life v. Ellis, 105 Tex. 
526, 147 S. W. 1152, 1153, 152 S. W. 625, a leading case by our Supreme Court; 
Calhoun v. Maccabees (Tex. Com. App.) 241 S. W. 101; and Bailey v. W. O. W., 
116 Tex. 160, 286 S. W. 456, 288 S. W. 115, 47 A. L. R. 876. We had the same 
issue before us in Stone v. Brady Mutual Life Ins. Ass’n. 2 S. W. (2d) 538. In all 
of those cases, as above stated, some act or course of conduct of the insurer prior 
to the death of the insured was involved. The essential element of waiver is the 
voluntary relinquishment of a known right. We cannot agree with appellee that, 
because appellant association knew that Watson’s policy had lapsed on October 
16th, knowledge as to whether he was dead or living on December 28th became 
wholly immaterial. On December 25th the deceased had no policy with appellant 
and no rights against it. The notice of December 28th was mailed on the assump- 
tion that Watson was alive. The rights of the association were very materially 
affected by his death. Had he then been alive the association was not required to 
reinstate him, even after sending said notice. And even if he had been alive at 
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that time, and had, instead of being killed on December 25th, on that date become 
totally disabled, a contingency also insured against in his lapsed policy, and, had 
thereafter been reinstated, he could not have recovered anything for such injuries 
as he received during the time he was delinquent. 45 C. J. 131. 

[3.4] The second act relied upon to constitute a waiver of forfeiture was the 
retention and use by appellant of the assessments paid on January 4, 1929, until af- 
ter suit was filed. The trial court found that the association knew at the time that 
said assessments had been paid to the Rockdale State Bank and credited to its ac- 
count; and that it thereafter retained and used same to pay death claims against 
it. The trial court obviously made this finding on the ground that the association, 
having designated said bank as a depository to which payment of such assessments 
could be made, was charged with knowledge of its acts. That is, that knowledge 
of the agent is imputed to his principal. The undisputed testimony shows, however, 
that on December 29, 1928, the secretary of the association went to the Rockdale 
State Bank, informed it that Watson was dead, that his insurance had lapsed, and 
instructed the bank not to accept payment from any one on Watson’s behalf. The 
bank officials at the time made a written memorandum to that effect. The accept- 
ance by the bank of the assessments sent by appellee’s attorneys was contrary to 
the instructions given, and due to the admitted negligence of the bank. Both the 
president and the secretary of appellant association denied having any knowledge of 
such payment until after citation was served upon them, and their testimony is not 
contradicted. Obviously the act of the bank in the matter was a mistake, and con- 
trary to the express instructions of its principal. Under such circumstances the 
association would not be bound by its act in so doing. It cannot be said, under 
such undisputed facts, that the association thus knowingly accepted and used the 
money so paid. Nor is appellee in any position to complain. After notice of the 
assessments had been sent out to Watson, and before Mrs. Watson received same, 
she had been advised that her husband’s insurance had lapsed, and that appellant 
refused to make payment for that reason, hence no issue of bad faith arises. The 
bank had no authority to bind the association further than merely to accept pay- 
ment of assessments as a depository of its funds; and its acceptance for deposit 
only of money which was not due, or which might thereafter be refused or re- 
turned by the association for causes with which the bank had nothing to do, could 
not estop the association from asserting any legal rights or defenses which might 
otherwise be available to it. 

[5, 6] Not having waived forfeiture by sending out the notice of December 
28th, without knowledge of Watson’s death prior thereto, and the forfeiture having 
been absolute at the time of his death, even if said bank had not been forbidden 
to accept payment on behalf of Watson, their act in doing so would not be binding 
on the association and could not serve to reinstate Watson’s membership in ap- 
pellant association after his death, and retroactively revive his insurance. Such a 
right is personal to the member himself, and does not survive to his beneficiaries. 
Bennett v. W. O. W. (Tex. Civ. App.) 168 S. W. 1023 (writ refused) ; McCann v. 
Supreme Tribe of Ben Hur, 171 Ark. 614, 285 S. W. 361; 45 C. J. 126; 19 R. C. L. 
1245. 

Under the foregoing conclusions we have no alternative but to reverse the 
judgment of the trial court and here render judgment for appellant. 

Reversed and rendered. 


SHOEMAKER v. HARRINGTON et al. 
No. 12340. 


Court of Civil Appeals of Texas. Fort Worth. June 21, 1930. 
Rehearing Denied July 19, 1930. 


30 Southwestern Reporter (2d) 539. 
1. INSURANCE. 


Insurable interest is necessary to support recovery of proceeds of life in- 
surance policy. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
3. INSURANCE. 


Insurer’s matured obligation to pay matured value of life insurance policy 





1000 The Insurance Law Journal, Vol. 75 [Nov., 1930 


is “property”; hence assignable by husband to wife who, notwithstanding sub- 
sequent loss of insurable interest by divorce, could recover proceeds. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

5. INSURANCE. 

Although wife by divorce lost insurable interest in husband’s life. her exe- 
cutor could recover proceeds of husband’s policy which, premiums being paid, 
was assigned to wife before divorce. 

Evidence showed that in June, 1927, policy involved was assigned to 
wife, and in July, 1928, parties executed property settlement in con- 
templation of divorce, which was granted on same day, whereby policy 
was treated as matured obligation or as property subject to division. 
Policy matured in December, 1928, and gave insured his option of taking 
either paid up policy or cash surrender value. It was contended that 
after her divorce wife could not assert any interest in policy either as 
beneficiary or assignee. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

6. INSURANCE. : 

Husband who failed to do equity or restore consideration received under 
property settlement preceding divorce, whereby he transferred policy to wife, 
could not prevent wife’s executor from recovering insurance. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 


Appeal from District Court, Tarrant County; Frank P. Culver, Jr., Judge. 

Suit by the American National Insurance Company, interpleading Hardy 
Shoemaker and E. L. Harrington, independent executor of the estate of Mrs. 
Carrie A. Shoemaker, deceased. From a judgment in favor of defendant last 
named, the first-named defendant appeals. 

Affirmed. 

Simpson, Collins & Moore and Leo Brewster, all of Fort Worth, for ap- 
pellant. 

Lee, Lomax & Wren and C. H. Milliken, all of Fort Worth, for appellees. 

Conner, C. J. 

This suit was instituted by the American National Insurance Company, 
seeking a determination of which of two rival claimants was entitled to bene- 
fits provided for in a life insurance policy issued by the company to appellant 
Hardy Shoemaker, in which his wife, Carrie A. Shoemaker, was made the bene- 
ficiary. Appellant and appellee E. L. Harrington, independent executor of the 
last will and testament of Mrs. Carrie A. Shoemaker, were duly interpleaded 
and made parties, and this appeal is from the judgment of the court disposing 
of the contlicting claims of the interpleaded parties. 

We will not incumber our opinion with the detailed statement of the rather 
voluminous pleadings of the parties. We think it sufficient to say that they 
present the following facts, which are undisputed, to wit: On December 26, 
1908, the appellee insurance company issued to the appellant a twenty-year 
pay life insurance policy in which the appellant’s wife, Carrie A. Shoemaker, 
was named as beneficiary. This policy provided that, if the insured was living 
at the end of the twentieth year from the date of the contract, and if the 
payment of premiums was continued to that time, the insured should have his 
option of one of the following accumulated benefits: (1) A participating paid- 
up policy in the sum of $2,000, $130 cash, and the policy’s share of the accumu- 
lated profits then apportioned; or (2) a cash surrender value of $1,262 and 
the policy’s share of the accumulated profits then apportioned, in cash. The 
appellant lived, and the premiums were paid for the entire time provided for 
in the policy. On June 25, 1927, the appellant executed an assignment of the 
policy to his wife, Carrie A. Shoemaker. On July 6, 1928, the appellant and 
Carrie A. Shoemaker entered into a property settlement contract in contem- 
plation of a divorce, which contract contained the following provisions: 

“Whereas, Carrie Lowe Shoemaker, plaintiff, filed a suit in the 17th District 
Court of Tarrant County, Texas, which suit is for divorce against H. Shoemaker, 
which said cause is now pending in the District Court of Tarrant County, Texas, 
17th Judicial District before the Honorable Frank Culver, and 
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“Whereas, the parties to the said suit are the owners of certain property 
and owe certain debts, all of which are hereinafter described and referred to, 
and whereas, it is the desire of the parties to settle and dispose of their 
respective rights as to the said property, real, personal and mixed, by an ami- 
cable agreement and understanding without the necessity of a judicial determina- 
tion of their property rights in the suit above referred to. That the following 
property is owned by the parties hereto: 

“S. One certain insurance policy in the sum of $2,000.00 in the American 
National Insurance Company which said policy is in force and the defendant, 
H. Shoemaker, agrees that the beneficiary shall remain as Carrie Lowe Shoe- 
maker and that he will not change the same as to the beneficiary, and the 
proceeds thereof are to be paid to her. , 

“That in addition to the above the said Carrie Lowe Shoemaker agrees 
to pay to H. Shoemaker the sum of One Thousand ($1000.00) Dollars in cash, 
which amount is paid to him for all his right, title and interest in and to all 
of the community property real, personal and mixed, belonging to the said 
Carrie Lowe Shoemaker and H. Shoemaker and Carrie Lowe Shoemaker as 
her separate property.” 

On July 6, 1928, the said Carrie A. Shoemaker obtained a divorce from 
the appellant in the Seventeenth district court of Tarrant county, Tex. This 
decree only dissolved the bonds of matrimony between the parties and did not 
adjudicate any of the property rights. Carrie A. Shoemaker died on the 14th 
of November, 1928, leaving a will in which E. L. Harrington was appointed 
independent executor. It was admitted that the appellee insurance company 
was bound to deliver to the appellant or to the appellee E. L. Harrington, in- 
dependent executor, one of the accumulated benefits provided for in the policy. 

The case was tried by the court without a jury, and on July 22d the court 
entered a judgment in favor of the appellee E. L. Harrington, independent 
executor of the estate of Carrie A. Shoemaker, deceased, for the sum of 
$1,520.97, less the sum of $150 allowed the appellee American National Insur- 
ance Company as attorney’s fees. The judgment denied the appellant any relief 
on his cross-action, and adjudged the costs, including the $150 attorney’s fees, 
against him. It further provided that the appellee insurance company recover 
$150 as attorney’s fees to be taxed as costs. 


The appellant has duly perfected his appeal by filing his bond on August 
20, 1929, and by filing his record in this court within the proper time; and the 
case is now before this court for determination. 


Appellant thus states the question presented by his assignments: “There 
is really only one question in this case: Could Carrie A. Shoemaker, after 
her divorce from the appellant, assert any interest in the policy, either as 
beneficiary or as assignee by virtue of the assignment of June 25, 1927, and 
the property settlement contract of July 6, 1928?” 


In support of appellant’s contention, the following authorities are cited: 
37 C. J. 397; Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 
107; Hatch v. Hatch, 35 Tex. Civ. App. 373, 80 S. W. 411; Price v. Supreme 
Lodge, Knights of Honor, 68 Tex. 361, 4 S. W. 633; Schonfield v. Turner, 75 Tex. 
324, 12 S. W. 626, 7 L. R. A. 189; Northwestern Mut. Life Ins. Co. v. Whiteselle 
(Tex. Civ. App.) 188 S. W. 22; Id. (Tex. Com. App.) 221 S. W. 575. We will 
not review these authorities separately. We think it sufficient to say that the 
conclusion to be gathered therefrom is that a divorced wife has no insurable 
interest in the life of her husband, and hence is not entitled to the benefits 
of a policy of insurance covering his life either by inheritance or by assign- 
ment. 

Appellee, however, contends, first, that the cash surrender value of a policy 
of insurance wherein the company agrees to pay a fixed sum of money on a 
certain date provided the conditions of the policy contract are performed by 
the insured, becomes, after performance of the required conditions by the in- 
sured, a chose in action or a debt against the insurance company, and the in- 
sured may assign it for a valuable consideration and pass title thereto and 
confer upon the assignee the right to collect the debt at its maturity, although 
such assignee has no insurable interest in the life of the insured; and second, 
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that one who has accepted the benefits of a contract is estopped to dispute 
its validity. 

[1] We find ourselves in accord with the contentions of appellee. The 
courts have uniformly held that an insurable interest is necessary to support 
a recovery of the proceeds of a policy of life insurance. The English courts 
base their holding upon the proposition that without such insurable interest 
a life insurance policy is a mere wager and thus opposed to public policy. Many 
American courts follow the English rule, but others, including those of Texas, 
place their holding upon the higher ground that it is against public policy to 
permit an inducement to be offered to one person to take the life of another. 
This is the basis of all of the Texas decisions on the question of insurable 
interest. The insurable interest rule had its inception many years ago, at a 
time when life insurance was intended for protection only. Within the past 
fifty years the investment feature has been added to life insurance, and to-day 
the leading companies of the United States are constantly adding new and at- 
tractive features to their policies, mostly of an investment character. It must 
be conceded that under the Texas decisions a divorced wife has no insurable 
interest in the life of her husband, but we have concluded that an insurable 
interest waS unnecessary to sustain the right of Mrs. Shoemaker to the sur- 
render value of the insurance in question. 

The undisputed facts are that the policy in question was issued to appellant 
on December 26, 1908, his wife, Carrie Shoemaker, being named therein as 
beneficiary; that the policy, among other things, provided for an optional sur- 
render value; that Mr. and Mrs. Shoemaker continued their martial relation 
until July 6, 1928, when Mrs. Shoemaker obtained a divorce from appellant. 
This decree only dissolved the bonds of matrimony, not adjudicating any oi 
the property rights of the parties. However, it appears that on June 25, 1927, 
appellant and his wife, in a form prescribed by the policy, joined in an assign- 
ment, which reads as follows: “We hereby assign, transfer and set over unto 
Caroline A. Shoemaker of Fort Worth, Tarrant County, Texas, the policy oi 
insurance numbered 8649 issued by the American National Insurance Com- 
pany of Galveston. Texas, upon the life of Hardy Shoemaker of Fort Worth, 
Texas, together with all dividends, benefits and advantages to be had or de- 
rived from said policy, this assignment being subject to all of the conditions 
of the said policy and the rules and regulations of the company in connection 
therewith.” 

This instrument was duly signed and acknowledged before a notary pub- 
lic by both Mr. and Mrs. Shoemaker. Moreover, on the day of the divorce 
decree, to wit, on July 6, 1928, the following instrument was entered into by 
Mr. and Mrs. Shoemaker, viz.: 

“The State of Texas, County of Tarrant. 

“Know all men by these presents: 

“Whereas, Carrie Lowe Shoemaker, plaintiff, filed a suit in the 17th District 
Court of Tarrant County, Texas, which suit is for divorce against H. Shoemaker, 
which said cause is now pending in the district court of Tarrant County, Texas, 
17th Judicial District before the Honorable Frank Culver, and 

“Whereas, the parties to the said suit are the owners of certain property 
and owe certain debts, all of which are hereinafter described and referred to, 
and whereas it is the desire of the parties to settle and dispose of their respec- 
tive rights as to the said property, real, personal and mixed, by an amicable 
agreement and understanding without the necessity of a judicial determination 
of their property rights in the sum above referred to. That the following prop- 
erty is owned by the parties hereto: 

“1. The homestead situated in 1000 N. W. 15th Street, being Lot 6 in Block 
108, North Fort Worth, Tarrant County, Texas, it being the contention of 
plaintiff that the greater part of the purchase price of this homestead was 
paid by her out of her separate funds, and that said home is paid for, and 
that while the defendant contributed to the payment of some of the obligations 
said home at the time it was being acquired and paid for, yet he would own 
only a small portion of said home by reason of the fact that the greater part 
of the purchase price was paid by plaintiff, Carrie Lowe Shoemaker, out of 
her separate funds. 
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“2. The household and kitchen furniture situated in said above described 
home located on said above described lot. 

“3. One note in the sum of $3,500.00, signed by Mr. A. R. Brumlow, being 
secured by house and lot in J. W. Shirley Addition, Fort Worth, Texas, in 
North Fort Worth. 

“4. Certain sums of money which are now on deposit in the Fort Worth 
National Bank being $81.85, and all money now in the possession of Carrie 
Lowe Shoemaker which belongs to her either as her separate estate or com- 
munity estate. 

“5. One certain insurance policy in the sum of $2,000.00 in the American 
National Insurance Company, which said policy is in force and the defendant 
H. Shoemaker agrees that the beneficiary shall remain as Carrie Lowe Shoe- 
maker and that he will not change the same as to the beneficiary, and the 
proceeds thereof are to be paid to her. 

“And whereas, the said parties owe certain debts, which the defendant 
herein is liable thereon, which said debts are as follows: 

All Saints Hospital, Fort Worth, Texas . .$1,295.10 

Dr. Will and Dr. W. C. Duringer, physicians in charge of case, Bill 250.00 

To amount due on the homestead hereinabove mentioned, the same 

being a paving lien for paying improvements on the streets adjacent 

to said home ke Saat ee 


$2,045.10 
“It is understood and agreed that the said H. Shoemaker is now in posses- 


sion of the premises described herein as the homestead and is living there, and 
he here and now agrees to give full and complete possession of said premises, 
together with all household and kitchen furniture to the said Carrie Lowe Shoe- 
maker on demand by her for the possession of said premises. 

“Now, therefore, it is agreed by and between the parties hereto that the 
defendant in said suit, H. Shoemaker, will convey to the plaintiff in said suit, 
Carrie Lowe Shoemaker, all of his right, title and interest in and to the home- 
stead hereinabove described and will make a bill of sale to the said Carrie 
Lowe Shoemaker to all his right, title and interest in and to the household and 
kitchen furniture located and situated in said house, it being understood that 
the said Carrie Lowe Shoemaker shall assume and agrees fo pay all of the 
paving lien against said home, and the defendant in said suit, H. Shoemaker, 
is not to be called upon or be liable for any part of the paving lien against 
said home. 


, 


“It is further understood and agreed between the parties hereto that the 
plaintiff in said suit, Carrie Lowe Shoemaker, will pay the bills above referred 
to owing to All Saints Hospital and the doctors’ bills and all other bills of 
every kind against the said Carrie Lowe Shoemaker and her said husband, H. 
Shoemaker, will be paid by the defendant, H. Shoemaker, and these bills amount 
to the following: Whatever the grocery bill may be due and owing to Cross 
Grocer Company, Fort Worth, Texas, and the bills for the electric lights, gas 
and phone and water are to be paid by plaintiff in said suit, Carrie Lowe Shoe- 
maker, from and after the first day of July, 1928. 

“That in addition to the above the said Carrie Lowe Shoemaker agrees to 
pay to H. Shoemaker the sum of One Thousand ($1000.00) Dollars in cash, 
which amount is paid to him for all his right, title and interest in and to all of 
the community property, real, personal and mixed, belonging to the said Carrie 
Lowe Shoemaker and H. Shoemaker and Carrie Lowe Shoemaker as her sep- 
arate property. 

“Witness our hands this 6th day of July, A. D. 1928. 

“[Signed] H. Shoemaker 
“(Signed] Carrie Lowe Shoemaker 
“The State of Texas, County of Tarrant. 


“Before me, the undersigned authority a notary public in and for Tarrant 
County, Texas, on this day personally appeared H. Shoemaker, known to me 
to be the person whose name is subscribed to the foregoing instrument, and 
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acknowledged to me that he executed the same for the purposes and considera- 
tion therein expressed. 

“Given under my hand and seal of office this 6th day of July, A. D. 1928. 

“TSeal] [Signed] V. Harvey, 
“Notary Public, Tarrant County, Texas.” 

It was admitted on the trial that there was due by the plaintiff, American 
National Insurance Company, under the policy in question, the cash surrender 
value of $1,262 and, in addition thereto, $258.97; said sum being the accumulated 
profits proportioned to said policy. All premium payments due and payable 
under said policy had been paid, and the policy of insurance matured accord- 
ing to its terms on the 26th day of December, 1928. 

With an exception not shown to exist, it was also admitted that all the 
terms and provisions of the property settlement contract by the defendant Hardy 
Shoemaker and Caroline Lowe Shoemaker, deceased, dated July 6, 1928, were fully 
performed by each of the parties thereto except the provisions thereof re- 
lating to the insurance policy involved in this suit; and it is admitted that 
such provisions were performed. 

([2] Without undertaking to discuss them at length, we think the cases 
cited by appellant are to be distinguished from the case before us. Here the 
surrender value of the policy had substantially matured in full and became 
a liquidated demand at the time of its transfer to Mrs. Shoemaker. It was 
recognized and treated by both husband and wife at the time of the divorce 
as joint property, subject to lawful disposition in the settlement of their prop- 
erty rights. By agreement solemnly entered into, their property was volun- 
tarily divided, Mrs. Shoemaker being awarded the surrender value of the policy. 
It is common knowledge of which we may take judicial notice that trial courts 
in divorce cases constantly recognize such agreements, when fairly made, and 
enforce them when called upon to do so, and we know of no good reason why 
we should not do so in the present case. 


In Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 59, 56 L. Ed. 133, 36 L. R. A. 
(N. S.) 642, Ann. Cas. 1913B, 863, by the Supreme Court of United States. Mr. 
Justice Holmes, who delivered the opinion, among other things had this to 
say: 

_ “Life insurance has become in our days one of the best recognized forms 
of investment and self-compelled saving. So far as reasonable safety permits, 
it is desirable to give to life policies the ordinary characteristics of property. 
This is recognized by the bankruptcy law, § 70, which provides that unless the 
cash surrender value of a policy like the one before us is secured to the trustee 
within thirty days after it has been stated, the policy shall pass to the trustee 
as assets. Of course the trustee may have no interest in the bankrupt’s life. 
To deny the right to sell except to persons having such an interest is to 
diminish appreciably the value of the contract in the owner’s hands. The col- 
lateral difficulty that arose from regarding life insurance as a contract of in- 
demnity only (Godsall v. Boldero, 9 East, 72), long has disappeared (Phoenix 
Mut. L. Ins. Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501). And cases in which 
a person having an interest lends himself to one without any, as a cloak to 


what is, in its inception, a wager, have no similarity to those where an honest 
contract is sold in good faith. 


“Coming to the authorities in this court, it is true that there are intimations 
in favor of the result come to by the circuit court of appeals. But the case 
in which the strongest of them occur was one of the type just referred to, the 
policy having been taken out for the purpose of allowing a stranger associa- 
tion to pay the premiums and receive the greater part of the benefit, and 
having been assigned to it at once. Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924. 
On the other hand it has been decided that a valid policy is not avoided by the 
cessation of the insurable interest, even as against the insurer, unless so 
provided by the policy itself. Connecticut Mut. L. Ins. Co. v. Schaefer, 94 
U. S. 457, 24 L. Ed. 251. And expressions more or less in favor of the doctrine 
that we adopt are to be found also in AStna L. Ins. Co. v. France, 94 U. S. 
561, 24 L. Ed. 287; Mutual L. Ins. Co. v. Armstrong, 117 U. S. 591, 29 L. Ed. 
997, 6 S. Ct. 877.” 
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In Rylander vy. Allen, 125 Ga. 206, 53 S. E. 1032, 6 L. R. A. (N. S.) 128, 5 
Ann. Cas. 355, by the Georgia Supreme Court, it was held, quoting from the 
headnotes, that: “One has the right to procure insurance on his own life and 
assign the policy to another, who has no insurable interest in the life insured, 
provided it be not done by way of cover for a wager policy.” 

In a note to this case (6 L. R. A. [N. S.] 128) it is said that: “While the 
authorities are in conflict the decision in Rylander v. Allen, sustaining such 
an assignment, is upheld in the majority of jurisdictions.” 

[3] The quotation is followed by a long list of cases both for and against 
the proposition, including the case of Wilton v. New York Life Ins. Co., 34 
Tex. Civ. App. 156, 78 S. W. 403, by the Galveston Court of Civil Appeals, which 
holds that there can be no recovery on a life insurance policy by one having 
no insurable interest on the life of the insured. That case was a suit against 
the life insurance company to enforce a policy after the death of the insured. 
Here the suit is not to enforce the contract of the life insurance company. 
The life insurance company is nonresisting. It acknowledges a matured in- 
debtedness, and the suit is by the legal representative of the assignee to en- 
force a contract obligation of the appellant. We think the matured obligation 
of the insurance company to pay the matured value of the policy is property 
as truly so as any other species of obligation, and we are unable to see any 
valid reason why its transfer by appellant was not effective. 

[4, 5] In Schonfield v. Turner, 75 Tex. 324, 12 S. W. 626, 7 L. R. A. 189, 
and other cases, it is held that a creditor may lawfully have the life of his 
debtor insured and enforce the terms of the policy to cover the indebtedness 
and premiums paid to keep the policy in force. If this can be done without 
violating the principle of public policy held to be controlling in Hatch vy. Hatch, 
35 Tex. Civ. App. 373, 80 S. W. 411, it is difficult to see why Mrs. Shoemaker 
should be denied the benefit of her settlement and assignment in so far as 
now sought to be enforced. All persons are presumed to know the law. Mr. 
and Mrs. Shoemaker therefore presumptively knew that the policy could not 
legally be kept alive by Mrs. Shoemaker until the death of Mr. Shoemaker and 
then be enforced for the full amount by Mrs. Shoemaker. In such case 
Mrs. Shoemaker would be interested in the death of her husband and hence 
denied full recovery on the ground of public policy. But in the case before 
us the subject of settlhement was evidently a matured obligation of the insurance 
company in contemplation of the parties and treated by the husband and wife, 
both before and after the divorce, as property subject to division. As to such 
obligation of the insurance company, the right thereto was vested in Mrs. Shoe- 
maker at the time of the division and the death of Mr. Shoemaker would 
neither add to nor take from such right. She therefore was not interested in 
the death of her husband, certainly not more so than an ordinary debtor. 
Of course a different view might be taken if the insured was seeking to con- 
tinue the policy for the benefit of another beneficiary. But such is not the 
case here. The insured is making claim to the matured obligation of the in- 
surance company only. His assignment to his wife testifies that he abandoned 
a purpose to continue the policy until his death, and we feel unwilling to ex- 
tend the doctrine invoked by appellant to the circumstances of the case now 
before us. 

[6] There is yet another view of the circumstances which renders ap- 
pellant’s claim to the amount due under the terms of the policy inequitable. 
The formal written assignment executed by appellant imports a valuable con- 
sideration received by him from Mrs. Shoemaker, and, as we understand the 
record, it is undisputed that in compliance with the terms of the property set- 
tlement Mrs. Shoemaker paid appellant $1,000 in cash and assumed and paid 
$2,045.10 of the community debts, for which she was not otherwise liable. Ap- 
pellant makes no offer to restore what he received or to otherwise do equity. 
and he should hence be denied the recovery he now seeks. See Simkins on 
Equity, 671; Mayer v. Ramsey, 46 Tex. 371; Hess v. Dean, 66 Tex. 667, 2 S. W. 
727; Guest v. Guest, 74 Tex. 664, 12 S. W. 831; Leather Mfrs. Nat. Bank v. 
Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811; Mutual Life Ins. Co. v. 
Tuemler, 251 S. W. 727; Sage v. Finney, 156 Mo. App. 30, 135 S. W. 996. 

We accordingly conclude that the judgment below should in all things 
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be affirmed, to wit, that appellant Hardy Shoemaker take nothing by reason 
of his answer and cross-bill against the plaintiff American National Life In- 
surance Company, and the defendant E. L. Harrington; that the appellee E. L. 
‘Harrington, as independent executor, recover of and from the plaintiff American 
National Life Insurance Company the sum of $1,520.97, the matured value of the 
policy in question, with interest thereon from the 22d day of July, 1929, until 
paid at the rate of 6 per cent. per annum, less the sum of $150 allowed the 
plaintiff company as attorneys’ fees, to be taxed as part of the costs of this 
suit, for all which said executor may have his execution against the plaintiff 
insurance company, and further that the plaintiff company recover from the 
defendant its costs and that the executor recover of appellant Hardy Shoe- 
maker all costs of suit, including the $150 allowed the insurance company as 
attorneys’ fees, for all of which execution may issue. 
On Motion for Rehearing. 

The questions presented in this case have not been free of difficulty, and in 
behalf of appellant his able counsel have presented a forceful motion for re- 
hearing. While we think the conclusion reached in our original opinion meets 
at least the equities of the case and that the motion for rehearing should be 
overruled, yet we will call attention to the effect, as we construe it, of the assign- 
ment of the policy in question made by appellant to his wife on June 25, 1927, 
and which was passed without any emphasis in our original discussion. It 
is clear that at this time appellant’s wife had an insurable inerest in the policy, 
and the record suggests that the assignment was made to secure funds ad- 
vanced by the wife to which she had right of control, and we know of no 
reason why the assignment did not vest in the wife a right to the benefits 
of the policy. The record discloses that this condition of affairs continued 
until the decree of divorce. The assignment executed on that day, it is fair 
to assume, was executed prior to the decree, at a time when the wife’s insur- 
able interest existed. At that time too, as we think the record shows, all pre- 
miums for the 20-year period had been paid, and, as it seems to us, the wife 
became vested with the right to the then existing obligations that were enforce- 
able to have the surrender value paid to her, and we do not think that the 
mere fact that by the divorce her insurable interest terminated ought to be 
given the effect of divesting a right fixed in the wife prior to the decree. It 
is true that a divorce would prevent any right on the part of the wife to en- 
force other provisions of the policy, but not, as we think, destroy a right already 
vested in her. 

The motion for rehearing is overruled. 


STEMPEL v. OREGON LIFE INS. CO. et al. No. 22355. 
Supreme Court of Washington. July 17, 1930. 
1, INSURANCE. 
Denial of plaintiff's motion, four days before trial by court alone, to have 
setting vacated and cause reset for jury trial, held not abuse of discretion. 

A note for trial was prepared and filed by defendant putting the case 
on the calendar for setting. On the day for setting, the case was set for 
trial. There was a dispute of fact as to whether plaintiff's counsel had 
notice of the note for trial and the setting until thereafter. However, after 
being advised of the setting by the clerk, he did not move to have the 
setting vacated or make demand for jury trial until four days before the 
day set for trial. 

(For other cases, see Insurance, Dec. Dig. § 667.) 
2. INSURANCE. 

_ Motions to vacate setting of cause for trial by court alone and direct jury 
trial are peculiarly within discretion of trial court, especially where facts as to no- 
tice are disputed. 

(For other cases, see Insurance, Dec. Dig. § 667.) 
3. APPEAL AND ERROR. 
Where trial court denied motion to vacate order setting case for trial by 
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court alone, appellate court can grant relief only in case of manifest abuse of dis- 
cretion. 


(For other cases, see Appeal and Error, Dec. Dig. § 982[2].) 
4. INSURANCE. 


Presumption is against suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Department 1. 
Appeal from Superior Court, King County; Malcolm Douglas, Judge. 


Action by Marija Stempel against the Oregon Life Insurance Company and 
another. From a judgment denying any recovery to plaintiff above the amount 
paid into court, plaintiff appeals. 

Affirmed. 

Bert D. Richards, of Renton, for appellant. 

Kerr, McCord & Ivey, of Seattle, for respondent. 

To_.MAN, J. 

This is an action upon a policy of life insurance brought by the beneficiary 
named in the policy. The defendant Oregon Life Insurance Company defended 
upon the ground that the insured committed suicide within one year from the date 
of the issuance of the policy and that under the terms of the policy in such an 
event, the company was liable only for premiums actually paid. The premiums 
paid were tendered into court. 

The cause was tried to the court sitting without a jury, resulting in findings 
and conclusions favorable to the defendant and a judgment based thereon denying 
any recovery to the plaintiff above the amount tendered, and directing that the de- 
fendant’s costs be paid from the money tendered into court and that the remainder 
be paid to the plaintiff. From this judgment the plaintiff has appealed. 


[1-3] The first assignment of error is addressed to those proceedings in the 
court below which resulted in a denial of a jury trial. A note of issue, or a note 
for trial as it is called, was prepared and filed by the respondent putting the case 
upon the calendar for setting. On June 29, 1929, the day for setting the calendar, 
the case was by the presiding judge set for trial on September 25, 1929. There is 
a dispute of fact as to whether appellant’s attorney had due notice, or any notice, 
of the making and filing of the note for trial or that the case would on June 29, 
be called for setting. There is also a dispute of fact as to whether or not appellant’s 
attorney was present in the courtroom when the case was so set and then knew 
of the date fixed for the trial. It is admitted, however, that appellant’s attorney 
received a notice from the clerk of the court about July 5, 1929, advising him 
that the case had been so set, yet, notwithstanding that notice, he did not move 
to have the setting vacated or make any demand for a jury trial until four days 
before the day set for trial, when apparently witnesses had been subpcenaed, the 
defendant was prepared for trial, and the vacation and resetting of the cause for 
trial to a jury would have caused hardship, delay, and expense. While, perhaps, 
the trial court might have granted the motion on terms, and, if the motion had been 
timely made, should have done so, perhaps without terms, yet, in view of the 
situation created by the long delay in bringing the matter to the attention of oppos- 
ing counsel and the court, we cannot say that the trial court abused his discretion 
in denying the motion. Such matters are peculiarly within the discretion of the 
trial court, especially where the facts are disputed, and we can grant relief only 
where there is manifest abuse of discretion. There being no such manifest abuse 
here shown, we cannot interfere. 

[4] The only other question raised is one of fact as to whether the insured 
met an accidental death or intentionally ended his own life. The trial court found: 
“That the said John Lozar committed suicide on the said 17th day of August, 
1928, in the following manner, to-wit: He did on said date, at approximately the 
hour of two o’clock in the afternoon, voluntarily and intentionally prostrate him- 
self and place his head upon the railroad track of the Northern Pacific Railway 
Company at a point on the railroad track of the said company between the City 
of Seattle and the City of Auburn directly in front of an oncoming train of the 
said Northern Pacific Railway Company, with the intention and voluntary purpose 
of being struck, run over and killed by said train, and that the said John Lozar 
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was in fact at said time and place struck, run over and killed by said train as a 
result of his voluntary action and intention.” 

We have examined and weighed all of the evidence, and, making due allowance 
for the presumption against suicide, bearing fully in mind the lack of any apparent 
motive, and not forgetting the inconsistencies and conflicts in the evidence, still we 
are unable to say that the trial court, who heard and saw all of the witnesses, was 
in error in believing, in the main, the testimony of the only eyewitness of the death 
and of the actions of the deceased which immediately preceded his death. 

Under the record we cannot say that the trial court reached an incorrect con- 
clusion upon the facts. 

The judgment is affirmed. 

Mitchell, C. J., and Parker, Beals, and Millard, JJ., concur. 


JONES v. NEW YORK LIFE INS. CO. No. 22329. 
Supreme Court of Washington. July 22, 1930. 
290 Pacific Reporter 333. 
2. INSURANCE. 


Evidence held to show that insured did not claim or present proofs of total 
permanent disability until after expiration of about two years. 

Insured made claim shortly after becoming ill, but, under the evidence, 
it did appear that she regarded herself as permanently and totally disabled 
until some time thereafter. She was paid,the benefits under the policy after 
the filing of proofs of disability and brought action to recover for dis- 
ability preceding the filing of proofs. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
3. INSURANCE. 

Under policy terms, insured held not entitled to total permanent disability bene- 
fits for any period preceding presentation of proof to insurer. 

The terms of the policy were that, commencing on the anniversary of 
the policy after receipt of proof, and on each anniversary thereafter, the 
company will pay one-tenth of the face of the policy. Insured attempted 
to recover for a period preceding the filing of proof. 

(For other cases, see Insurance, Dec. Dig. § 536.) 
Department 1. 


Appeal from Superior Court, King County; John A. Frater, Judge. 

Action by Sadie L. Jones against the New York Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Reversed, and action dismissed. 

Wright & Catlett, of Seattle, for appellant. 

George F. Hannan, of Seattle, for respondent. 

ParKER, J. 


The plaintiff, Miss Jones, seeks recovery of total permanent disability benefits 
under a policy of insurance issued to her by the defendant insurance company. The 
cause proceeded to trial in the superior court for King county, sitting with a jury. 
At the conclusion of the trial, counsel for the company challenged the sufficiency 
of the evidence to entitle Miss Jones to any recovery, and moved for judgment of 
dismissal accordingly. The court denied the motion and submitted to the jury a 
single question by a special interrogatory, as the only question of fact to be de- 
cided in the case, which, with the jury’s answer thereto, reads as follows: “At 
what time in the years 1926, 1927, if at all, or 1928, did the plaintiff become totally 
and permanently disabled under the terms of the policy? Answer: March, 1926.” 
Following the rendering of this special finding by the jury, no general verdict being 
rendered, counsel for the company again moved the court for judgment of dis- 
missal, contending that the special finding of the jury did not establish Miss Jones’ 
right to the recovery she seeks, and also that the evidence fails to support any 
right of recovery, because of her failure to present to the company proof of her 
total permanent disability until after the time for which she seeks such benefits by 
this action. This motion was also denied, and final judgment rendered awarding to 
Miss Jones recovery as prayed for by her, from which the company has appealed 
to this court. 
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On February 11, 1921, there became effective a $2,000 life endowment and total 
permanent disability benefit policy issued by the company to Miss Jones, containing 
total permanent disability benefit provisions, reading, in so far as we need here 
notice, as follows: 

“Whenever the Company receives due proof, before default in the payment 
of premium, that the Insured, * * * has become wholly disabled by bodily injury 
or disease, so that he is and will be presumably, thereby permanently and con- 
tinuously prevented from engaging in any occupation whatsoever for remuneration 
or profit, and that such disability has then existed for not less than sixty days— 
* * * then * * * commencing with the anniversary of the Policy next succeeding 
the receipt of such proof, the company will on each anniversary waive payment 
of the premium for the ensuing insurance year * * * One year after the anniversary 
of the Policy next succeeding the receipt of such proof, the Company will pay the 
Insured a sum equal to one-tenth of the face of the Policy, and a like sum on 
each anniversary thereafter during the continued disability of the Insured within 
the endowment period. Such income payments shall terminate on the anniversary 
of the Policy preceding the maturity of the Endowment or the prior death of the 
Insured, and shall not reduce the sum payable in any settlement of the Policy.” 

[1] The company conceded that Miss Jones became totally permanently dis- 
abled in the spring of 1928. It paid to her, before the commencement of this action, 
the amount of the total permanent disability benefits accruing to her since the 
spring of 1928; due proof thereof being presented to the company,in June, 1928. 
Miss Jones sued for and was awarded by the judgment recovery for total per- 
manent disability benefits as accruing to her during the period from March, 1926, 
to June, 1928. In March, 1926, Miss Jones became totally permanently disabled 
according to the special finding of the jury, which finding is supported by the evi- 
dence, and therefore binding upon us in so far as that fact is material in our pres- 
ent inquiry. But the evidence does not support a conclusion that Miss Jones then 
or thereafter, up until 1928, regarded herself as totally permanently disabled, or 
that she presented proof thereof to the company. ’ 

[2] Miss Jones testified, on direct examination, as to her illness, in 1926 and 
later to her notifying the company of her illness, as follows: 

“Q. Miss Jones, you allege in your complaint that in March, 1926, you became 
ill? A. Yes, sir. 

“Q. Will you just tell the jury what are the facts about that? A. In March 
I became ill. On the 15th day of March I entered the Laurel Beach Sanitarium. 

“Q. What year? A. 1926. March 15, 1926, I entered the Laurel Beach 
Sanitarium. I was there until around the latter part of May, and then I came out 
of the Sanitarium, and * * * between the lst and 10th of June, 1926, I notified the 
New York Life Insurance Company of my illness, with no response whatsoever. 
tk x 

“Q. Miss Jones, have you a copy of the letter which you wrote to the New 
York Life Insurance Company in June, 1926, notifying them of your illness? A. 
No, sir, because the letter was written in longhand and I kept no copy. 

“Q. At that time did you know that you were going to be totally and per- 
manently disabled? A. I did not. I was in hopes the physicians would be able to 
get me back on my feet. * * * 


* “Q. And was that your situation for a year or more after that time? A. 
es, sir. 


This letter was not produced, and an officer of the company testified that its 


files failed to show that it ever received such a letter. However, she does not say 
that her letter contained any claim of total permanent disability. She further tes- 
tified to calling at the local office in Seattle several times and orally claiming dis- 
ability benefits, but not to her there claiming to be totally permanently disabled. 
On January 31, 1927, Miss Jones wrote her next letter to the company in reference 
to her illness, which, in so far as need be here noticed, reads: 

“I have policy No. 6671569 dated February 11, 1921, for $2,000.00 with your 
Company. This policy also contains a sick benefit clause. 


“I was sick and physically unable to do any work whatever for eight months 
of 1926. Unfortunately, I did not discover how valuable my policy was until 
about thirty days ago. I happened to be reading it over and a very good friend of 
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mine, and another policy holder in your company pointed out to me that I was 
entitled to six months sick benefit and rebate on premium payments under the 
terms of my policy. I immediately took the matter up with your local office, 
but was informed that there was nothing they could do about the matter because 
I had failed to properly notify them within the sixty day period. Of course, 
this was quite a shock to me and it is unfortunate that I overlooked the 60 day 
notification clause and the whole sick benefit clause as a whole. * * * 

“Of course, I fully realize that there is nothing more that can be done about 
the matter unless you are kind enough to consider my application at this late date, 
but you must agree that it does not seem just, that I should lose the benefits un- 
der my policy just because I failed to read my policy or realize the benefits under 
its terms.” 

On February 15, 1927, the company answered that letter, which, in so far as 
need be here noticed, reads: ‘ 

“We have received your letter of January 31st. * * * 

“After reading your letter, we feel sure that you are under a misapprehension 
as to the meaning of the disability clause contained in your policy. Under the 
terms of this contract, disability benefits become effective on receipt of proof that 
the Insured is totally and permanently disabled. As you have recovered, it is quite 
apparent that your disability was not of a permanent nature and the Company 
could not, therefore, approve your claim under the terms of the policy contract. 

“We might mention that our action in disallowing the claim is not a penalty 
for the delay in filing notice. The sixty-day provision contained in the policy 
does not specify that claim must be submitted within sixty days of the inception 
of the disability, but that disability must have existed for sixty days prior to the 
first anniversary on which premiums became subject to waiver. This sixty-day 
provision is entirely disregarded at this time by the Company.” 

On March 12, 1928, Miss Jones wrote another letter to the company. reading 
as follows: 

“Seattle, March 12, ’28. 
“New York Life Ins. Co., Seattle, Wash. 

‘Gentlemen: I have a policy with your company number 6671569, and wish 
to state that I have been totally disabled the past sixty days, and am unable to 
work, and I wish to file claim for total disability as stated in my policy. 

“Thanking you for an early reply, I am, 

“Yours truly, 
“Sadie L. Jones.” 

On March 21, 1928, the company wrote a letter to Miss Jones, enclosing blanks 
for proof of claim of disability benefits under the policy, as follows: 

“We have received for attention from the Company’s Branch Office in Seattle, 
Washington, your letter of March 12th, 1928. 

“As explained in a previous communication, under the terms of your policy, 
disability benefits become effective upon receipt of due proof at the Company’s 
Home Office, that the insured has become wholly disabled by bodily injury or dis- 
ease, so that she is and will be presumably, thereby permanently and continuously 
prevented from engaging in any occupation whatsoever for remuneration or profit. 


“From the particulars contained in your letter, we are unable to determine 
whether you are totally and permanently disabled, within the meaning of the dis- 
ability-benefit provision contained in the policy, but if you will have the enclosed 
forms duly completed, we shall be pleased to advise you further in respect to the 
matter. Form No. 1, application, for disability benefits, is to be completed by 
yourself, and form No. 2 is for completion by your attending physician.” 


Miss Jones caused these blank proofs of claim of disability benefits to be filled 
out, one of which was signed by a physician who had examined her on March 31, 
1928, wherein he stated: “I do not feel that she will be disabled more than a few 
months.” On April 5, 1928, this proof was received by the company. The company 
being dissatisfied with this proof, asked for further proof and thereafter on May 29, 
1928, and June 1, 1928, two physicians who had examined Miss Jones, each cer- 
tified that in his opinion she had become totally permanently disabled. On June 
6, 1928, these proofs were received by the company. Soon thereafter the company 
recognized the sufficiency of the proofs of Miss Jones’ total permanent disability 
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and advised her accordingly. On June 28, 1928, in accordance with the premium 
waiver provision of the policy above quoted, the company sent to Miss Jones a 
written waiver of premium for the year beginning February 11, 1928. On Jan- 
uary 25, 1929, the company sent to Miss Jones a like written waiver of premium for 
the year beginning February 11, 1929. On February 11, 1929, that being the first 
anniversary date of the policy following presentation to it of her proofs of dis- 
ability, the company paid to Miss Jones one-tenth of the face of the policy, to wit, 
$200, as the first total permanent disability benefit due her under the policy. While 
Miss Jones sought disability benefits from the company, both by correspondence 
and orally, as above noticed, the evidence, as we read it, wholly fails to show that 
she at any time sought disability benefits under the policy as total permanent dis- 
ability benefits until she presented her proofs to the company in April and June, 
1928. A critical reading of all of the evidence renders it plain to us that there is 
no further showing therein of Miss Jones’ claim of permanent total disability than 
the facts above summarized. It seems clear to us that it must be decided as a mat- 
ter of law that Miss Jones did not claim or present proof of her total permanent 
disability until April and June 1928. 

[3] Our real problem is, Has Miss Jones any right of recovery as for her 
total permanent disability for any period prior to her presentation of proof thereof 
to the company in April and June, 1928? The trial judge manifestly was of the 
opinion, and counsel for Miss Jones contended, that she is entitled to recovery of 
total permanent disability benefits for the whole period following the commence- 
ment of her total permanent disability in March, 1926, regardless of when she pre- 
sented proof thereof to the company. We are not able to agree with this view. 
The terms of the policy are that, commencing on the anniversary of the policy, 
after receipt of proof and on each anniversary thereafter, the company will pay 
one-tenth of the face of the policy. This plain provision of the policy, it seems 
to us, leaves no sound basis for holding that Miss Jones is entitled to recovery 
of any total permanent disability benefits for any period preceding presentation 
of proof thereof to the company. Counsel for Miss Jones rely upon our decision in 
Storwick v. Reliance Life Ins. Co., 151 Wash. 153, 275 P. 550, as apparently the 
trial judge did. That policy provided that: 

“During the period of total and permanent disability, and at any time one 
year after the premium anniversary date first following the date of such disability, 
the Company will, at the request of the Insured and beneficiary or assignee, if any, 
pay a monthly income amounting to 1% of the face value of the policy, if there 
be no existing indebtedness, or if there be such indebtedness, 1% of the face value 
of the policy less such indebtedness; such payments to continue until the 
total amount of payments made shall equal the face of the policy, less all in- 
debtedness, if any at which time the Company’s liability under this contract shall 
cease.” 

Following our rule of liberal construction of policies favorable to the insured, 
we held that provision to entitle Storwick to the monthly benefits during the whole 
period of his disability, though proof thereof was not made until some time after 
commencement thereof. We think that decision is not controlling here. 

We conclude that the judgment must be reversed and the action dismissed. 
It is so ordered. 


Mitchell, C. J., and Tolman, Beals, and Millard, JJ., concur. 


SHAW v. PRUDENTIAL INS. CO. OF AMERICA. 
No. 22423. 
Supreme Court of Washington. July 29, 1930. 
290 Pacific Reporter 694. 
1. INSURANCE. 


Presumption of death arising from seven years’ unexplained absence is 
rebuttable. 
(For other cases, see Insurance, Dec. Dig. § 440.) 
2. INSURANCE. 
Estrangement between absentee and wife or his commission of crime may 


be considered in determining whether presumption of death arising from ab- 
sence has been overcome. 
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The court erroneously charged that the presumption of death aris- 
ing from seven years’ unexplained absence does not obtain where a 
husband and father, by reason of immoral character or mistreatment of 
his wife, on any ground, to such an extent that there is an estrange- 
ment between him and his wife and family, and where he is charged 
with a crime and expects to be indicted or arrested therefor, leaves his 
home, or where the circumstances show he has ample and _ sufficient 
reason for leaving his family and disappearing from and not communi- 


cating with them, and that in such case there must be actual proof of 
death. 


(For other cases, see Insurance, Dec. Dig. § 440.) 
3. INSURANCE. 
Whether evidence is sufficient to explain absence so as to overcome presump- 
tion of death arising from seven years’ unexplained absence is jury question. 
(For other cases, see Insurance, Dec. Dig. § 440.) 
Department 1. 


Appeal from Superior Court, ‘caer County; J. T. Ronald, Judge. 


Action by Bridget E. Shaw against the Prudential Insurance Company 
of America. Verdict for defendant, new trial granted, and defendant appeals. 

Affirmed 

S. A. Keenan, of Seattle, for appellant. 

John F. Dore, of Seattle, for respondent. 

TOLMAN, J. 

We have here an action based upon two life insurance policies, seeking 
recovery on behalf of the beneficiary because of the presumption of the death 
of the insured arising from seven years’ unexplained absence. 

The case was tried to a jury, resulting in a verdict in favor of the defendant. 
A motion for a new trial was interposed, and the trial court, concluding that 
the jury had been erroneously instructed, set aside the verdict and granted a 
new trial. The defendant has appealed. 

The order granting a new trial is based upon the specific ground that a 
certain part of a certain instruction was erroneous, and therefore we have here 
but one clear-cut question to decide. 

The whole of the instruction which was, in part, held to be erroneous 
we quote, italicizing that portion to which we will devote our attention: 

“If you find from the preponderance, that is, from the greater weight, of 
the evidence in this case, that Shaw left his residence and home and has been 
continuously absent therefrom for a period of over seven years, without any 
intelligence being received of his whereabouts by the members of his family, 
relations, neighbors and acquaintances, within said period or at any time there- 
after, then such continued absence, together with such lack of intelligence, 
raises the presumption of death of the said Shaw, and the jury on such proof 
have a right to presume his death, unless such presumptions have been over- 
come by the establishments of facts by the defendant which rebut and lead you 
to believe in the improbability of his death. 

“But where a husband and father, by reason of immoral character or mis- 
treatment of his wife, on any ground, to such an extent that there is an estrange- 
ment between husband and wife and family, and where he is charged with a 
crime and expects to be indicted or arrested therefor, leaves his home, or 
where the circumstances show he has ample and sufficient reason for leaving 
his family and disappearing from and not communicating with them, and remains 
away for seven years, without communicating with his family or former asso- 
ciates, the presumption of death referred to in the preceding paragraph does not 
obtain. Such a person may, in fact, be dead, but where the circumstances are such 
as herein outlined, death is not presumed without proof of actual death.” 

Concededly, the first paragraph of the instruction correctly states the law 
and the vice of the second paragraph lies in that, instead of advising the jury 
that all such facts and circumstances as are therein referred to are to be con- 
sidered and weighed against the presumption arising from the otherwise un- 
explained absence, it, in plain and unmistakable language, told the jury that, 
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such facts or any of them being shown, the presumption of death at once dis- 
appeared, and nothing less than proof of actual death would suffice. 

{1, 2] The presumption of death arising from seven years’ unexplained 
absence is always rebuttable. In some states, where the matter is regulated 
by statute, it has been held that only proof that the absentee is still alive will 
be sufficient to overcome the presumption, but, where the common law pre- 
vails upon the subject, as it does in this state, the rule seems to be practically 
universal that such facts as are mentioned in the quoted instruction may be 
taken into consideration by the trier of the fact, and from all such facts it 
must be determined whether or not the presumption of death has been over- 
come. Butler v. Supreme Court of Foresters, 53 Wash. 118, 101 P. 481, 26 
L. R. A. (N. S.) 293; Peterson v. Northwestern Mutual Life Insurance Co., 134 
Wash. 172, 235 P. 15. 

[3] In other words, and more accurately speaking, such evidence is an at- 
tack upon the very foundation upon which the presumption rests, rather than 
upon the presumption itself. If the evidence be sufficient to explain the absence 
to the satisfaction of the jury, then the absence is no longer unexplained, and 
the presumption no longer obtains, because its fundamental basis has been 
removed. But in all cases of this kind the question is necessarily for the jury, 
because the facts and circumstances are of such a nature as to call for the 
drawing of inferences, and one might draw the inference that the absentee, for 
sufficient reason, absented himself and willfully refused to communicate with 
his family, friends, and associates, while another might conclude that the cir- 
cumstances shown were insufficient to account for so long an absence and 
abstinence from communication with family and friends, and that death alone 
would fairly account for the absence. 

We conclude that the trial court was right in granting a new trial, and the 
judgment appealed from is therefore affirmed. 

Mitchell, C. J., and Parker, Beals, and Millard, JJ., concur. 
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FIRE 


LAWSON, Auditor and Ex Officio Insurance Commissioner of West 
Virginia, v. AZTNA INS. CO. et al. 
No. 2960. 


Circuit Court of Appeals, Fourth Circuit. 
June 10, 1930. 
41 Federal Reporter (2d) 316. 

1. INSURANCE. 

Foreign insurance companies securing license to do business submit themselves, 
not only to state statutes, but to interpretation thereof by state courts. 

(For other cases, see Insurance, Dec. Dig. § 17.) 
2. INJUNCTION. 


District Court erred in restraining state insurance commissioner from bring- 

ing injunction suit under statute to enforce his order (Code W. Va. c. 34, §§ 3, 4). 
Code W. Va. c. 34, § 3, authorizes insurance commissioner to examine 

methods of business of insurance companies and to order discontinuance 

of illegal or improper method of doing business. Section 4 provides for 

enforcement of orders by suit for injunction or for a receiver. The com- 

missioner had prohibited use of certain contracts, and proposed to bring 

suit in the state courts to test the matter. 

(For other cases, see Injunction, Dec. Dig. § 26[1].) 


Appeal from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Charleston; George W. McClintic, Judge. 


Suit by the A&tna Insurance Company and others against Edgar C. Lawson, 
Auditor and Ex Officio Insurance Commissioner of West Virginia, and another. 
From a final decree in favor of plaintiff's, the defendant named appeals. 

Modified. 


W. Elliott Nefflen, Asst. Atty. Gen., of West Virginia, and David C. Howard, 
of Charleston, W. Va. (Howard B. Lee, Atty. Gen. of West Virginia, Jackson 
D. Altizer, of Charleston, W. Va., and William B. Hogg, of Williamson, W. Va., 
on the brief), for appellant. 

James M. Guiher, of Clarksburg, W. Va. (Louis A. Johnson and Steptoe 
& Johnson, all of Clarksburg, W. Va., on the brief), for appellees. 

Before Northcott, Circuit Judge, and Baker and Soper, District Judges. 

Nortucort, Circuit Judge. 

This is an appeal by Edgar C. Lawson, hereinafter referred to as the defendant, 
auditor and ex-officio insurance commissioner of the state of West Virginia, from 
a final decree of the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Charleston, entered on the 4th day of September, 
1929, which enjoined said insurance commissioner from prohibiting or interfering 
with the execution and performance of three certain agency commission con- 
tracts between Atna Insurance Company and one hundred and twenty-two other 
foreign fire insurance companies licensed to do business in West Virginia (here- 
inafter referred to as “plaintiffs”), and their respective local agents in West Vir- 
ginia. The decree further provided: 

“That the said defendant Edgar C. Lawson, Auditor and Ex-officio Insurance 
Commissioner of the State of West Virginia, and his deputies, assistants, repre- 
sentatives, agents, employees, and attorneys be and they are hereby restrained 
and enjoined, until the further order of this court, from further interfering 
with or attempting to interfere with in any manner whatever, and from enforcing 
or attempting to enforce, by injunction suit or otherwise, any official order or 
ruling prohibiting, modifying or affecting the submission, use, execution, or per- 
formance of the three agency commission contracts set forth and described in 
the bill of complaint and exhibits filed in this cause or any or either of said 
contracts.” 

The proceedings had in this cause in the District Court may be very briefly 
narrated. The suit was instituted in the District Court on April 13, 1929, by A&tna 
Insurance Company and one hundred and twenty-two other foreign fire insurance 
companies against Edgar C. Lawson, auditor and ex-officio insurance commissioner 
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of the state of West Virginia, and Howard B. Lee, Attorney General of the state 
of West Virginia, as defendants, for the purpose of enjoining the said insurance 
commissioner and Attorney General from interfering with or attempting to pro- 
hibit the use, execution, or performance of three optional contracts theretofore 
submitted by the plaintiff companies to their respective West Virginia agents, 
providing for the amount of commissions to be paid to said agents. All of the 
plaintiff companies being foreign corporations, and the amount in controversy 
as to each of the plaintiffs being in excess of $3,000, the District Court had juris- 
diction on the ground of diversity of citizenship. The bill of complaint included 
a prayer for a temporary injunction. 

On April 27, 1929, the two defendants moved to dismiss the bill of complaint 
upon various grounds assigned in the written motion. On the same day, the 
defendant Howard B. Lee, Attorney General of West Virginia, filed his separate 
answer, in which he averred that he had not been consulted by Insurance Com- 
missioner Lawson regarding the latter’s objections to the legality of the three 
contracts in question, and that he had no intention of instituting any suit or pro- 
ceeding of any kind against the plaintiff companies. On May 4, 1929, a separate 
answer was filed by Insurance Commissioner Lawson, in which he admitted 
that he had adjudged the three commission contracts to be illegal and improper, 
and that he had prohibited the use thereof and had ordered their withdrawal, 
his objections to said contracts being, in substance, that they were being used to 
enforce what is known in the insurance world as a policy of “separation,” the 
ultimate purpose and effect of which would be, in the opinion of the insurance 
commissioner, to enable the plaintiff companies to secure the control and monopoly 
of the fire insurance business in West Virginia. On May 15, 1929, after having 
heard arguments by counsel, the District Court overruled the motion to dismiss 
the bill, and awarded the temporary injunction prayed for against the defendant 
Lawson. No injunction was granted against Attorney General Lee. 

No evidence was taken, and the matter was submitted upon the bill and answer, 
and on September 24, 1929, a final decree was entered, making the injunction 
permanent. 

Sections 3 and 4 of chapter 34 of the Code of West Virginia, entitled “In- 
surance Companies,” are as follows: 

“§ 3. Examination of Business Methods of Insurance Companies—The insur- 
ance commissioner may from time to time examine the methods of business of 
any company, corporation, association, partnership, or combination of persons doing 
any kind or form of insurance business in this state, and may require them to 
answer such questions as he may think necessary for the purpose of such inquiry; 
and if in his opinion, any such company, corporation, association, partnership or 
combination of persons is doing business in an illegal, improper or unjust man- 
ner, or failing to adjust and pay losses and obligations when they become due, 
excepting claims to which there is a substantial defense, he may order it to dis- 
continue such illegal or improper method of doing business and may order it to 
adjust and pay its losses and obligations as they become due. 

“§ 4. Enforcement of Orders of Commissioner—If any such company, cor- 
poration, association, partnership, or combination of persons shall fail within ten 
days to obey any such order of the commissioner, he may apply to a court or judge 
having jurisdiction for an injunction or for the appointment of a receiver, or for 
both, and such court or judge may enforce such order of the commissioner by 
injunction, or by appointing a receiver to take charge of the property and affairs 
of such company, corporation, association, partnership or combination of persons, 
or both; and may make all such further orders as may be necessary or proper to 

carry into effect such an injunction and receivership.” 


[1] Foreign insurance companies entering the state of West Virginia and 
securing license to do business therein submit themselves, not only to the statutes 
of the state, but to such interpretation of those statutes as may be made by the 
State courts. This court in Massachusetts Bonding & Insurance Co. v. Concrete 
Steel Bridge Co., 37 F. (2d) 695 held to this effect, and cited authorities sustain- 
ing the holding. 

[2] This being true, it seems clear that, in restraining the insurance commis- 
sioner from bringing a suit in the state court to test the validity of his order to 
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the insurance companies, with respect to the contracts in question, the court below 
went too far. The court may well restrain the insurance commissioner from arbi- 
trarily interfering between the companies and their agents when the companies 
decline to obey his orders, until the state court, under the provisions of the West 
Virginia Code above cited, shall have decided that his orders are proper; but to 
restrain an administrative officer from testing the question under an admittedly 
valid statute is error. 

The insurance commissioner was not seeking to cancel the license of the plain- 
tiffs, or any of them, to do business in the state, nor was he threatening to take 
any official action that would result in any immediate loss to the plaintiffs, or any 
of them. The commissioner only proposed by suit to test the matter in the courts, 
and this, under the statutes above quoted, he had the right to do. Having reached 
the conclusion that the contracts in question were improper, it was his duty to 
bring the suit contemplated in the statute. 

‘The proposed action of the insurance commissioner was clearly of an executive 
character, and in 2 High on Injunctions (4th Ed.) § 1326, the rule is stated as 
follows: “If the act it is sought to enjoin is executive instead of ministerial in 
its character, or if it involves the exercise of judgment and discretion upon the 
part of the officer, as distinguished from merely ministerial, its performance will 
not be prohibited by injunction.” Marbury v. Madison, 1 Cranch, 137, 2 L. Ed. 
60; Gaines v. Thompson, 7 Wall. 347, 19 L. Ed. 62; Board of Liquidation v. Mc- 
Comb, 92 U. S. 531, 23 L. Ed. 623; Noble v. Union River Logging R. R. Co., 
147 U. S. 165, 13 S. Ct. 271, 37 L. Ed. 123; Louisiana v. McAdoo, 234 U. S. 
627, 34 S. Ct. 938, 58 L. Ed. 1506; City of New Orleans v. Paine, 147 U. S. 261, 

37S: Ct 903,30 ©, Edo tee. 

{[3] A court of equity will not grant an injunction for the purpose of pre- 
venting a_ defendant from bringing a suit for injunction against the plaintiff, 
on the ground that the latter will suffer irreparable injury from erroneous and 
improper judicial action. 

_ In 1 High on Injunctions (4th Ed.) § 64, it is said: “It is to be observed, how- 
ever, that mere apprehensions or fears on the part of the person asking relief 
that the defendant may institute actions against him in the future will not war- 
rant a court of equity in enjoining the bringing of such actions, nor will a court 
of eqttity have powers to grant an injunction for the purpose ‘of preventing de- 
fendant in the injunction suit from bringing an action for an injunction against 
complainant in that suit, since equity will not entertain jurisdiction upon the ground 
that another court of competent jurisdiction may decide improperly.” 

The legality or propriety of the contracts in question was not in any way 
properly before the court below. The only question was whether the insurance 
commissioner could test the propriety or legality of his order concerning the 
contracts in a proceeding in the state courts that was authorized by the state 
statute. In the event that the rights of the plaintiffs were in any way infringed 
upon in the state courts, proper remedy would be given them by appeal to the 
Supreme Court of the United States, but only after prior local questions had been 
wre with in the state courts. Gilchrist v. Interborough Rapid Transit Co., 279 
.b8 159, 49 S. Ct. 282, 73 L. Ed. 652. 


"The attorneys for the plaintiff rely upon the following cases to sustain their 
contention : 

In Work v. -Louisiana, 269 U. S. 250, 46 S. Ct. 92, 70 L. Ed. 259, it was held 
that the officer was exceeding the authority conferred upon him by the law and 


doing an illegal act under cover of his office. In such a case the officer certainly 
may be enjoined from such illegal act. 


In Olsness v. Home Insurance Co., 14 F. (2d) 907; Insurance Companies v. 
Clunie (C. C.) 88 F. 160; Firemen’s Insurance Co. v. Beha (D. C.) 30 F. (2d) 
539; Mutual Life Insurance Co. v. Boyle (C. C.) 82 F. 705, the officer was either 
acting without the limitation of his authority or in disregard of the established 
rule of law, or was threatening to do some official act that would have caused 
irreparable injury to the complaining parties, and such cases are easily distinguished 
from the instant case, where the defendant was only threatening to bring a suit 
to enforce his order. 


The appellant announced at the argument that he objected only to that part 
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of the injunction which prohibited the commissioner from bringing the injunction 
suit to enforce his order. The injunction will be so modified as to in no way 
interfere with the defendant, his deputies, assistants, representatives, agents, em- 
ployees, and attorneys from taking any steps they may conclude to take or may 
be advised to take looking to bringing suit in the state courts under the statute. 
Costs will be awarded against the appellee. 

Modified. 


GREAT AMERICAN INS. CO. OF NEW YORK v. RONEY & BERGER CO. 
NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. 
RONEY & BERGER CO., and six other cases. 
No. 5296—4303. 
Circuit Court of Appeals, Third Circuit. 
June 3, 1930. 
41 Federal Reporter (2d) 640. 

1. INSURANCE. 

Refusal of points in action on fire policy, as to concealment or attempt to 
conceal material information, held not error when court charged substance. 

Defendant presented points for charge that, if plaintiff concealed or 
attempted to conceal from defendant material information as to cause of 
fire or value of insured property, verdict must be for defendant. The trial 
judge charged substance of points and also charged on fraud and mis- 
representation, and submitted real question as to whether plaintiff’s claim 
was honestly made or fraudulent because of false statement willfully made, 
supported by false swearing. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

2. INSURANCE. 

Instruction as to cessation of operation of plant. necessitating employment 
of watchmen, in effect prayer for directed verdict, held properly refused. 

Policies provided that, if operation ceased for 60 days, one or more 
watchmen should be continuously on duty. Insured’s business was seasonal, 
and most of the working force had been laid off, but factory was open 
every day, and foremen and officers were engaged in making up designs 
and developing a new line of samples, and machinery was being cleaned 
and overhauled, etc. There was evidence for defendant that practically 
the whole working force had been laid off without instructions to return. 
The court left it to the jury to determine whether insured had ceased oper- 
ating the plant, and gave instructions as to what would constitute operation. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Actions by Roney & Berger Company against the Great American Insurance 
Company of New York, the National Fire Insurance Company of Hartford, Con- 
necticut, and others. From judgments for plaintiff, defendants appeal. 

Affirmed. 

Horace M. Schell, of Philadelphia, Pa., for appellants. 

Robert T. McCracken, of Philadelphia, Pa., Butz & Rupp, of Allentown, Pa., 
and Roberts & Montgomery, of Philadelphia, Pa., for appellees. 

Before Buffington and Woolley, Circuit Judges, and Schoonmaker, Dis- 
trict Judge. 

Woo.tey, Circuit Judge. 

The Roney & Berger Company owned and operated a shoe factory in Allen- 
town, Pa. It had placed insurance on buildings, equipment, tools, and stock with 
nine insurance companies for different sums, which together amounted to $205,000. 
A fire occurred, resulting in a total loss of all property insured. When the 
companies refused to pay the insurance money, the Roney & Berger Company 
sued them in the state court in Lehigh county. For lack of diversity of citizenship 
one suit was tried there. The remaining eight were removed to the District 
Court of the United States for the Eastern District of Pennsylvania where, by 
Stipulation, they were tried as one case. The plaintiff had a verdict for a total 
sum, which was divided by counsel between the several defendant companies, 
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and judgments were entered against them for their allocated amounts respectively. 
The eight companies appealed and, as the assignments of error are identical, 
the cases were heard together and treated as one case, of which we shall continue 
to speak in the singular number. 

The factory consisted of a central building—an old structure—with a wing, 
relatively new, at each end. The entire factory was equipped, as required by 
the policies, with a sprinkler system, which was operated through the medium 
of a main supply valve, and at the highest point in the building had a test valve 
which, when open, permitted the circulation of water in an apparatus on the 
front of the building, causing a fire alarm bell to ring when the system was in 
operation. In addition, there was a drain valve. 

The story of the fire is, briefly, that on Saturday, January 15, 1927, the factory 
had, as customary, closed at noon, and every one had left. Early in the evening 
the engineer returned and banked the fires for the night. He then departed, lock- 
ing the door behind him and leaving no one in the building. Early in the morning 
of January 16, a person not connected with the plant saw that the door of the 
boiler room in the basement was open and observed a small flame not larger than 
a candle flame. Seeing that it was spreading, he hastened to send in a fire alarm. 
Although the fire department responded promptly, the fire grew so rapidly that 
within thirty minutes the roof had fallen in and some of the walls were down. 
It appears that when the fire was discovered it was burning in the two separate 
wings of the building, and after it had been extinguished, the main supply valve 
of the sprinkler system was found closed and the drain valve open, which con- 
dition not only prevented the sounding of the alarm bell at the front of the build- 
ing, but drained the sprinkler system of water and prevented an inflow through 
the supply valve. The questions involved, as stated by the defendants do not 
relate to any assignments of error, in respect to failure by the plaintiff to maintain 
the sprinkler system in working order, as required by the sprinkler clause, and 
in respect generally to the cause of the fire. We shall therefore assume that, 
under the court’s charge on those issues, which we have voluntarily examined, 
yet, without discovering error, the jury found that the plaintiff had kept the 
system in operative condition and that the fire was of incendiary origin. 

There are three questions in the case. The first is: 

“Was the charge of the court with reference to fraud and false swearing as 
to the values of the property intended to be insured legally adequate in this re- 
gard?” 

This question is based on the fraud and misrepresentation clause, identical in 
all policies, which provides that a policy “shall be void if the insured has concealed 
or misrepresented any material fact or circumstance concerning this insurance 
or the subject thereof; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof. * * *” 

[1] At the trial the defendants introduced evidence to prove that the plain- 
tiff had concealed or attempted to conceal the sound values of the property by 
misrepresenting them, and had committed fraud by swearing falsely in regard 
to them. They did not question the accuracy of the plaintiff’s list of insured 
properties destroyed. Thereupon they presented to the court, as its fifth point 
for charge, the following: 

“If the jury believe that the plaintiff through its duly authorized officers 
and representatives concealed or attempted to conceal from the defendant ma- 
terial information as to the cause or origin of the fire or as to the value of the 
insured property upon which claim is made, then your verdict must be for the 
defendant.” 


The court, feeling that it had covered the matter in the general charge, refused 
the point. The defendants assign error in the court’s refusal to charge as prayed, 
and as to the adequacy of the charge as made. 


As all the plaintiff's current books had been burned in the fire, the extent 
of the properties destroyed and their value as shown by the books were impossible 
of ascertainment. Therefore both parties were driven to other sources for infor- 
mation with which, the plaintiff, to make a schedule for its statement of claim 
and to prove loss at the trial and, the defendants, to resist the plaintiff's proofs. 
Each party had a plan of its own. The plaintiff relied on testimony of its officers, 
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supposedly familiar with the values, and re-enforced and checked their knowledge 
by duplicate invoices obtained from supply houses; also, on experts and witnesses 
from machinery manufacturers, manufacturers of lasts, and makers of other sup- 
plies, who testified to the sound value of various types of equipment and of the 
inventory at the date of the fire. 

The defendants relied generally on cross-examination of the plaintiff’s wit- 
nesses, and particularly on a constructive inventory built up by a public accountant 
on data obtained from various sources, which included, in some instances, the 
plaintiff’s figures of values at earlier dates. There was, in consequence, a run- 
ning fight on the value of the plant, machinery, lasts, and stock on hand. Ali 
this resulted in a mass of evidence greatly confused and sharply conflicting, which 
disclosed a spread between the plaintiff’s total value claim of $239,585.04 and the 
defendants’ proofs of $108,302.39, through which the jury entered with a verdict 
for $204,416.00, the total of the policies, indicating a loss of true values equal 
to or more than the amount of the verdict. 

Was the charge adequate? We assume, as we must, that it would have 
been adequate had it included the defendants’ point. It did include the sub- 
stance of it in the instruction on a fraudulent claim, and was to that extent ade- 
quate. There was little in the case directly or specifically in respect to violation 
by the plaintiff of the fraud and misrepresentation clause of the policies by 
“concealing” values—the only matter to which the defendants’ point is now ad- 
dressed. There was much in the case in respect to the fraud and false swearing 
provision of the clause—matters not mentioned in the point, though now the 
main subject discussed in their brief. Yet the learned trial judge not only charged 
the substance of the point, but went beyond it and charged on the fraud and mis- 
representation issue raised by the evidence. In doing so he charged the law properly 
and submitted to the jury on the divergent evidence of values the real question— 
whether the plaintiff's claim was, even if contradicted as to many items, honestly 
made, or was it fraudulent because of false statements willfully made, supported 
by false swearing. Insurance Companies v. Weide, 81 U. S. (14 Wall.) 375, 
383, 20 L. Ed. 894; 14 R. C. L. 1343. The judge charged all that was required, 
and could have done nothing more, unless, as we understand the defendants’ 
present position, he should have instructed the jury that, in view of the testimony 
of the officers of the plaintiff company and of the testimony contradicting them, 
it was their duty to find that there had been fraud and false swearing as to the 
values of the property destroyed and that therefore the policies were void. Hold- 
ing that the issue was not determinable as matter of law and hence not the subject 
of a directed verdict, there was no error in submitting it to the jury. Camden 
Fire Ins. Ass’n v. Penick (C. C. A.) 2 F. (2d) 964, 965; Atlas Assurance Co. 
v. Hurst (C. C. A.) 11 F. (2d) 250; National Fire Ins. Co. v. Renier (C. C. A.) 
22 F. (2d) 671. 

The one case on which the defendants rely is Claflin v. Insurance Co., 110 
U.S. 81, 3 S. Ct. 507, 28 L. Ed. 76. That decision does not rule this case because 
it is distinguishable on the issue, which was not whether the insured had made 
a false claim or merely an incorrect claim, but whether the matter with respect 
to which he made an alleged false statement was material under the forfeiture 
clause of the policy, and distinguishable on the fact, proved or admitted, that 


the insured did make a statement with respect to a material matter which was 
false. 


[2] The second question is: 


“Whether under the evidence there was any question of fact for the jury of 
the cessation of the operation of the plant in question; or should the court have 
passed upon this feature of the case as a matter of law?” 


; The policies contained a standard clause, entitled “Privileges” clause, per- 
mitting the insured “to cease operations for a period of sixty (60) consecutive 
days” on condition, however, that during that period “one or more watchmen shall 
be continuously on duty, day and night. * * *” There was no watchman on duty 
before or at the time of the fire. Immediately there arose the question, vital to 
the plaintiff’s recovery, whether, at the time of the fire, the insured had “ceased 
operations” in its plant. This became a sharply controverted issue of fact, the 
defendants maintaining that operations had ceased and the plant was shut down; 
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the plaintiff, that the plant was still in operation. The facts on which the court 
submitted the question were briefly these: 

The plaintiff’s business was seasonal. Twice in every year, according to 
custom, the factory suspended quantitative operations for a short time for the 
purpose of making designs and samples for the next season, and for other pur- 
poses, among them, the taking of an inventory. This was usually done around 
the fourth of July and during the Christmas holidays. In this instance, most of 
the working force had been laid off, some early in December, others about the 
middle of December, and still others when the inventory was completed on De- 
cember 23. Throughout the period officers of the company, themselves experienced 
workmen, and foremen of departments were engaged in making up designs and 
developing a complete new line of samples for the spring trade. The factory 
was open all day of every day except Saturday afternoon and Sunday up to the 
date of the fire. The officers of the company, the office force, foremen of depart- 
ments, the engineer, and the shipping clerk were there every day; the cutter 
and a few workmen were there with more or less regularity. Beside making 
samples, they were doing work on the factory in the way of repairing, painting, 
and “furbishing up,” cleaning and overhauling machinery and shafting, and 
getting everything ready for the spring season. Making a new line of samples 
involved operating some machines from time to time. Fire was maintained in 
the furnace. None of this testimony was contradicted. The defendants, however, 
produced workmen who testified that practically the whole working force had 
been laid off without instructions to return. 

In view of this evidence, the court, affirming the plaintiff’s sixth point for 
charge, instructed the jury that it was for them to determine as matter of fact 
whether, under all the circumstances, the plaintiff had ceased operating the plant, 
saying, by affirming the point: 

“And I further instruct you that the word ‘operation’ does not necessarily 
mean the running of machinery, but may include any of the other details of factory 
activity, such as making of samples, shipping of goods, receiving of orders, and 
posting books, cleaning of machinery and the various many other items which 
go into the continuity of a going business.” 

Continuing, it said: 

“Now, the evidence in the case is that no watchman was employed, so that you 
see the pinch of that feature of this defense rests upon this simple question of 
fact which you must find under all the evidence in this case, whether or not 
this plant had ceased operations at the time of that fire. Now, when you speak 
of a plant being in operation, you must take a common sense view of it. It does 
not mean that the business, manufacturing business carried on there is maintained 
at the utmost limit of the capacity of the plant. A plant may be in operation 
without being in full operation. It may be in operation when parts only of what 
is ordinarily done are done at the time. There may be machines that are not 
running, but that does not mean that the plant is not in operation, so you have 
had your attention directed at considerable length to that feature of the case, 
plaintiff maintaining that that plant was in operation, that work was going on 
there, that samples were being made up, and that things were being done which 
kept that plant in operation. Now, you determine that fact.” 

The defendants charge that the court erred in so affirming plaintiff’s point, 
and in so instructing the jury, and particularly in refusing their own fourth 
point for charge which, after quoting the cessation of operation provision of the 
“Privileges” clause, reads as follows: 

“As the uncontradicted evidence in this case discloses that from the 23rd of 
December, 1926, to January 17, 1927, the plant had ceased to operate and the 
plaintiff failed to have one or more watchmen continuously on duty day and 
night * * * there can be no recovery in this case, as a material warranty of the 
policy contract has been avoided.” 


This was, in effect, a prayer for a directed verdict based on a finding by the 
court as matter of law that the plant had ceased operations. 

The law on the subject is clear, and we assume from the absence of an 
assignment of error on the law that it was properly and satisfactorily charged. 
The clause covers a contractual undertaking by the insured, based on a valid 
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consideration, which, should the occasion arise, it must perform in order to recover. 
The question is whether an occasion for performance had arisen, and that ques- 
tion, in turn, depends on whether operations had ceased. If they had not ceased, 
the risk had not changed, the clause was inoperative, and the law governing 
it had not been invoked. If they had ceased, the risk had changed, and the 
clause became operative and was breached. Thus the question became purely 
one of fact. Of course, on the uncontradicted facts of some cases of this kind, 
where no two inferences are possible, courts have, as on other issues, directed 
verdicts, but when in such cases the facts are open to opposite inferences courts 
have left the fact inference to be found by the jury. So the question is whether 
the fixed law applies to the peculiar facts of this case. To aid this court in 
reaching their respective views counsel for both parties have made encyclopedic 
citations of cases under the same or like clauses, dealing with all kinds of situa- 
tions. These decisions are authoritative on their own facts, but not on other 
facts. Hence, we are constrained to say that no certainty of a correct decision 
can be had by matching the facts of these many cases with the facts of the case 
in hand, for they all differ in some particulars which, in the minds of reasonable 
men, might amount to essential differences. Therefore, looking straight at the 
facts of this case, we are of opinion that the inferences properly to be drawn 
from them on the critical question of cessation of operations are peculiarly such 
as can only be found by a jury, a fact-finding tribunal. The trial court fell into 
no error when it refused to rule on the facts as matter of law. 

[3] The third question is: 

“Should a new trial have been granted by reason of the fact that the jury did 
not have a copy of the defendants’ calculation as to the extent of the loss?” 

This question arose from an unfortunate occurrence at the end of the case 
which was discovered only after verdict, and first came to the attention of the 
court on motion for a new trial. The best statement of what occurred and how 
it affected the jury is that of the trial judge in refusing a new trial, to which we 
refer the litigants, who alone are interested. Briefly, what happened was this: As 
the case involved many figures concerning the sound value of properties of differ- 
ent kinds, on which the parties had produced widely different testimony, the court 
suggested and counsel agreed to hand the jury, on retiring, statements of their re- 
spective claims as to the loss sustained. The plaintiff submitted its statement, but 
through a clear mistake of somebody—there is no suggestion of improper conduct— 
the statement of the defendants, though produced in court, was not given to the 
jury. Thus the jury had, visually, the figures of the plaintiff and, mentally, those 
= - defendants. As all group figures were large, odd dollars and cents counted 
ittle. 

This matter is not here on a valid assignment of error for there is no excep- 
tion to any action of the judge at the trial, and no appeal from his purely dis- 
cretionary action on a motion for a new trial will lie. Nevertheless we have, on 
the defendants’ insistence of prejudice, considered the question of our own motion. 
Yet, in doing this, we realize that we are not in so favorable a position to pass 
upon the question as was the trial judge who, having heard the case, could 
sense its effect upon the jury. We are also aware that it is because of that very 
advantage that the law submits matters such as this to the trial judge to be disposed 
of entirely within his discretion, and provides that his action shall not be disturbed 
by any appellate court except when he has abused his discretion. The defendants 
here on appeal do not, as we understand them, maintain that the trial judge in this 
instance abused his discretion in refusing a new trial, but urge that, because of 
prejudice resulting from the absence of their statement from the jury room, this 
court should in justice set aside the judgments. 


The statement is before us. Admittedly it would help the jury to refresh or 
confirm their recollection of figures. Certainly it contains no figures that were not 
given the jury by the witnesses. In other words, the paper is not evidence. It is, 
at most, a brief memorandum of the defendants’ minimum values on building, ma- 
chinery, lasts, etc., reduced finally to six classified figures, totaling the amount of 
the defendants’ calculation, which was stated and restated throughout the trial 
and repeated by the court to the jury in the last few words of its charge. While 
the lack of the defendants’ statement might, conceivably, have delayed the jury in 
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their deliberations—and of this there is serious doubt—we have not been convinced 
that it disturbed or prejudiced them in considering and deciding the case. Though 
regrettable, we cannot find the incident prejudicial. 

The judgments are affirmed. 


BUFFALO INS. CO. OF CITY OF BUFFALO, N. Y., v. 
BOMMARITO. No. 8729. 
Circuit Court of Appeals, Eighth Circuit. June 9, 1930. 
42 Federal Reporter (2d) 53 
2. INSURANCE. 


Provisions in agreement for extension of lease that certain rents and taxes 
had been paid, and that lessee would pay all taxes and rentals when due, were 
covenants and not conditions precedent, as regards question of lessee’s insur- 
able interest in building. 

The first clause of the agreement expressly provided that “the within 
lease is hereby extended,” and construction of agreement to pay taxes and 
rents as condition precedent would prevent the extension agreement from 
ever becoming effective. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

3. INSURANCE. 

Agreement for extension of lease containing covenants for payment of rents 
and taxes was self-operative, as regards question whether lessee had insurable 
interest in building. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

4. INSURANCE. ‘ 

Evidence that insured owned building and was in possession by tenants was 
proof of insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

5. INSURANCE. . ; 

Building permanently affixed to ground, which could not be removed without 
lessor’s consent, though owned by lessee as insured, constituted real estate 
within valued policy statute (Rev. St. Mo. 1919, § 6229). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

6. INSURANCE. ; 

Penalty should not be inflicted on insurance company for “vexatious refusal 
to pay” unless refusal was willful and without reasonable cause, as facts ap- 
peared before trial (Rev. St. Mo. 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

Insurance company’s refusal to pay policy is vexatious, where founded 
merely on possibility that later investigation may develop facts justifying re- 
fusal to pay (Rev. St. Mo. 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8. INSURANCE. 
_. Facts developed at trial and result of trial are immaterial in determining 
liability of insurance company for penalty (Rev. St. Mo. 1919, § 6337). 
(For other cases, see Insurance, Dec. Dig. § 602.) 
9. INSURANCE. 

Issue of penalty for insurance company’s vexatious refusal to pay held for 
jury, where testimony failed to show company at time payment was refused was 
aware of facts supporting defenses (Rev. St. Mo. 1919, § 6337). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of Missouri; Charles B. Faris, Judge. 
Action by Anna Bommarito against the Buffalo Insurance Company of the 
City of Buffalo, N. Y. Judgment for plaintiff, and defendant appeals. 
firmed. 
Thomas B. Harlan, of St. Louis, Mo., for appellant. 
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Thomas T. Fauntleroy, of St. Louis, Mo. (Abbott, Fauntleroy, Cullen & 
Edwards, of St. Louis, Mo., on the brief), for appellee. 

Before Stone and Van Valkenburgh, Circuit Judges, and Otis, District Judge. 

Otis, District Judge. 

Appellee owned a building on ground belonging to another. Appellant issued 
a policy of fire insurance on this building for a period of three years, beginning 
February 14, 1925, and extending to February 14, 1928. When the policy was 
issued appellant knew the building was on leased ground and there was recogni- 
tion of that fact in the policy itself. The building was totally destroyed by fire 
June 20, 1927. This action was brought to recover on the policy. 

One of the defenses set up by the appellant was stated in its answer thus: 

“And defendant further states that the building described in said policy and 
mentioned in said petition was upon ground leased by plaintiff by an indenture 
dated June 17, 1915, wherein and whereby Louis Biddle, and others, owners of 
the fee simple title to the lot on which said insured building stood, did let and 
demise unto the plaintiff said lot for a term of twelve years commencing April 
1, 1915, and ending April 1, 1927; that at the time of the explosion aforesaid said 
leasehold estate of plaintiff had terminated and all her right, title and interest 
in and to said building had ceased and at the time of said explosion plaintiff 
had no right, title or interest to said building or any part thereof or any insurable 
interest therein and said policy had become and was void.” 

It is admitted by appellant that before April 1, 1927, the date of the expira- 
tion of the original lease, there was executed a written agreement for the ex- 
tension of the lease. That agreement was as follows: 

“The within lease is hereby extended for a further period of five (5) years, 
from February 28th, 1927, expiring Feb. 28th, 1932, upon the following conditions 
and covenants: 

“First: That the lessee hereby states that all the rents have been paid up 
to the first of June, 1925, and that all the taxes, both general and special of every 
kind, have been paid for the year 1924, and the preceding years, up to December 
3st, 1924. 

“Second: That the lessee herein will pay when due all taxes, both general 
and special, that are now due, or may be hereafter assessed against said pro- 
perty, such taxes to include all and any bills for opening, widening or improving 
streets, alleys, etc. 

“Third: That said lessee herein agrees to pay the rental, as hereinbefore in 
this lease set forth, when same is due. 

, “Which covenants and agreements the lessee hereby agrees for herself, her 
heirs and assigns to faithfully perform.” 

In the original lease there was no provision for an extension. After the 
expiration of the original lease and until the time of the fire, tenants of the 
appellee continued in occupancy of the building covered by the policy. 

[1-3] 1. The first contention of the appellant is that the extension agreement 
was not self-operative; that it contained conditions precedent, compliance with 
which as consideration for the extension was essential to the effectiveness of the 
extension; that the burden was upon the appellee to show there had been such 
compliance; that the appellee made no such showing at the trial; that the ap- 
pellee had no title to the building unless the extension agreement was in effect; 
and that having failed to prove title, the appellee proved no insurable interest 
and a verdict should have been directed for appellant. 

If the extension agreement was self-operative, then it is conceded by appel- 
lant that its first contention must be resolved against it. It was self-operative 
unless it contained conditions precedent. If what are said to be conditions pre- 
cedent in reality are merely covenants or even conditions subsequent, then the 
extension agreement was self-operative. 


__A general rule of construction is that in case of doubt as to whether a pro- 
vision in a lease or an agreement to extend a lease is a covenant or a condition, 
It is to be construed as a covenant. 18 Corpus Juris, 362; Columbia, Ry., Gas & 
Electric Co. v. South Carolina, 261 U. S. 236, 248, 43 S. Ct. 306, 67 L. Ed. 629. 

In the light of this rule we examine the extension agreement for the purpose 
of discovering from all its terms whether it was the intention of the parties 
that it should not be effective when entered into, but only when the lessee had 
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first complied with the conditions stated. So examining the agreement, we 
conclude that the parties intended it should be effective on execution. The first 
clause of the agreement is that “the within lease is hereby extended.” The in- 
ference arises that the extension is immediately accomplished, not that it is to be 
deferred until conditions have been complied with. That conclusion is strength- 
ened by consideration of the language used in connection with the so-called first 
condition. It is, not that the lessee will pay all rents to the first of June, 1925, 
not that she will pay taxes for the year 1924 and preceding years, but that she 
states they have been paid. And she does state it, which is a compliance with 
the condition even if it is a condition precedent. 

The second of the so-called conditions, that the lessee “will pay when due all 
taxes, both general and special that are now due or may be hereafter assessed 
against said property,” cannot possibly, so far as it relates to taxes later to be 
assessed througout the term of the lease as extended, be construed as a condi- 
tion precedent. To so construe it would be to say that the extension agreement 
could never become effective until after the term provided in it had expired. 
And so far as it relates to taxes “that are now due” the parties agreed in the 
language used in the first of the so-called conditions that such taxes had been 
paid. Such, at least, we think is the reasonable significance of the language used. 

The third of the so-called conditions, that the lessee “agrees to pay the 
rental when the same is due,” is clearly not a condition precedent. If it is a 
condition precedent, then, as we have said in connection with the second so- 
called condition, the agreement never would become effective, since the duty to 
pay rental necessarily would continue throughout the term of the lease as ex- 
tended. 

From the whole extension agreement we conclude that it contains no condi- 
tions precedent. What are said to be conditions precedent are but covenants. 
That that was the understanding of the parties is emphasized by their own 
characterization of them in the concluding paragraph of the extension agreement 
as “covenants and agreements.” 

[4] But if it be conceded that the extension agreement does contain condi- 
tions precedent, still there was no error in the refusal of the court below to direct 
a verdict for appellant. There was testimony that when the fire occurred the 
appellee owned the building and by her tenants was in possession of it. That was 
enough to show an insurable interest in appellee. Travis v. Insurance Co., 32 Mo. 
App. 198, 206; Prichard v. Insurance Co. (Mo. App.) 203 S. W. 223, 225. It did 
more than raise a vanishing presumption. It was proof of insurable interest. It 
was not destroyed by appellant’s introduction in evidence of the original lease 
and the showing thereby made that that particular lease expired before the fire. 
Appellee had proved an insurable interest. It was for the appellant to overcome 
that proof by showing that appellee did not hold under any lease or effective 
extension of a lease. 

There was no error in the denial of the motion for a directed verdict nor in 
those portions of the charge to the jury which had to do with the effect of the 
extension agreement. 

[5] 2. A second contention of the appellant is that the trial court erred in 
the charge to the jury as to the measure of damages. The theory of the charge 
was that the Missouri valued policy statute, section 6229, Rev. St. Mo. 1919, ap- 
plied. It is urged by the appellant that a building belonging to one upon leased 
ground belonging to another is not real estate, that section 6229 applies only 
to insurance on buildings which are real estate, and therefore that it has no 
application to insurance on property of the kind appellee in this case had. 

It is true that a building on leased ground, separately owned, is not always 
real property. It may be personal property. To such property section 6229, as 
construed by the Missouri courts, does not apply. Millis v. Insurance Co., 95 
Mo. App. 211, 218, 68 S. W. 1066; Sharp v. Insurance Co., 164 Mo. App. 475, 486, 
147 S. W. 154. 

But the decisions so holding clearly differentiate a building such as the one 
here, obviously erected as a structure permanently to be affixed to the ground, 
which could not be removed without first being wrecked, and which under the 
lease the lessee could under no circumstances remove without the lessor’s consent 
unless at the expiration of the term, and then only if all rents and taxes had been 
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paid, and a building erected by a lessee as a mere trade fixture and never intended 
to be permanently affixed to the soil. Such a building as that here is real pro- 
perty. Mississippi Fire Ins. Co. v. Bank, 138 Miss. 275, 103 So. 84, 85; Orient 
Insurance Co. v. Parlin Co., 14 Tex. Civ. App. 512, 38 S. W. 60. 

The Missouri valued property statute applied in this case, and the charge of 
the trial court as to the measure of damages was therefore right. ; 

[6-9] 3. It is insisted finally by the appellant that the trial court erred in 
submitting to the jury the issue of vexatious refusal to pay which resulted 
in a verdict on that issue in favor of appellee awarding damages in the amount 
of $500 and as an incident of that award the further amount of $750 as an at- 
torney’s fee. , 

The pertinent Missouri statute, section 6337, Rev. St. Mo. 1919, provides 
that: 

“In any action against any insurance company to recover the amount of 
any loss under a policy of fire, cyclone, lightning, life, health, accident, em- 
ployers’ liability, burglary, theft, embezzlement, fidelity, indemnity, marine or 
other insurance, if it appear from the evidence that such company has vex- 
atiously refused to pay such loss, the court or jury may, in addition to the 
amount thereof and interest, allow the plaintiff damages not to exceed ten 
per cent. on the amount of the loss and a reasonable attorney’s fee; and the 
court shall enter judgment for the aggregate sum found in the verdict.” 

The fire involved in this case occurred June 20, 1927. It appears that 
proofs of loss were delivered to the appellant August 13, 1927. By the terms 
of the policy the loss was not payable for sixty days after the last-mentioned 
date. The loss should have been paid, unless the appellant was justified in 
refusing payment, on or before October 13, 1927. The appellant refused to pay 
and appellee instituted suit March 1, 1928. There had been, therefore, when 
appellee sued, a delay in payment of approximately five months beyond the 
time fixed for payment in the contract. 

The issue of vexatious refusal to pay should not have been submitted to 
the jury unless there was some evidence that the refusal to pay was vexatious. 
The term “vexatious,” as used in this connection, has not heen clearly defined 
by the Missouri appellate courts. The nearest approach to definition is in 
Non-Royalty Shoe Co. vy. Assurance Co., 277 Mo. 399, 422, 210 S. W. 37, 42, 
where it is said: 

“We are convinced that a vexatious refusal to pay an insurance loss is 
not to be deduced from the mere fact that upon suit the verdict is adverse 
to the defendant. Patterson v. Insurance Co., 174 Mo. App. 44, 160 S. W. 59; 
Keller v. Insurance Co., 198 Mo. 440, 95 S. W. 90. If the fact of an adverse 
decision is to constitute the sole and decisive test, it would be fairly plain that 
this court was in error when it held the statute to be constitutional; for it is 
only upon the fundamental ground of a vexatious refusal to pay that the 
penalty inflicted by the statute can be upheld. The defendant is to be allowed 
to entertain an honest difference of opinion as to its liability, or as to the 
extent of such liability under the contract of insurance, and to litigate that 
difference; otherwise the provision of the statute is obviously so shot through 
with duress as to be invalid upon any view. It is from the very nature of the 
case, and from the protean form which the facts of the case assume, difficult, 
if not impossible, to frame any general rule for use in determining when a 
refusal to pay is vexatious and when it is not. Judge Trimble, of the Kansas 
City Court of Appeals, has announced a rule, which commends itself to us so 
far as it goes, and it goes as far as it is wise or safe to go in announcing a 
rule to govern cases wherein the facts are as variant as we find them in 
insurance cases upon this question. This rule reads thus: 

“‘And while affirmative proof is not required to show vexatious refusal, 
yet the penalty should not be inflicted unless the evidence and circumstances 
show that such refusal was willful and without reasonable cause as the facts 
appeared to a reasonable and prudent man before the trial; and merely because 
the judgment, after trial, is adverse to defendant’s contention, is no reason 
for inflicting the penalty.’ Patterson v. American Ins. Co., 174 Mo. App. loc. 
cit. 44, 160 S. W. 62.” 

Was the refusal of this appellant to pay “wilful and without reasonable 
cause as the facts appeared to a reasonable and prudent man before the trial”? 
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Was there any evidence supporting the conclusion that the refusal to pay was 
willful and without reasonable cause? 

The appellant refused to pay, so we are justified in concluding from the 
defenses which it pleaded, because, as it contended, the loss was caused by an 
explosion not itself caused by fire and because, as it also contended, appellee 
had no insurable interest in the property when the loss occurred. Did the 
appellant have knowledge of facts supporting these or either of these defenses 
at the time it should have paid but did not pay the loss or at any time before 
appellee instituted suit? What facts were developed at the trial does not 
affect the matter, either for appellant or against it. A refusal to pay when 
payment is due is not a vexatious refusal if founded on what at the time ap- 
peared to be facts justifying the refusal even though at the trial it may be 
shown that the true facts were exactly the opposite of what at first they ap- 
peared. Conversely a refusal to pay is vexatious if founded not upon what 
appear to be facts but only on a possibility that later investigation may develop 
facts justifying refusal to pay, even if such further investigation does develop 
such facts. The facts as developed may defeat recovery altogether, and if 
so, of course, they will incidentally defeat recovery of damages for vexatious 
refusal to pay; but if an insurance company desires to defeat recovery of 
damages for vexatious refusal to pay even although it may fail to defeat re- 
covery on the contract of insurance, it must show that at the time it should 
have paid under the contracts the facts as they then appeared justified that 
refusal. 

Now in this case at the trial on April 24, 1929, the appellant produced some 
testimony from which an inference might have been drawn that the loss was 
caused by an explosion not preceded by fire but there was not a particle of 
evidence that on October 13, 1927, or at any time before suit was instituted 
on March 1, 1928, the appellant was in possession of this testimony. Also at 
the trial the appellant produced some testimony from which, if it stood alone, 
an inference might have been drawn that at the time of the fire appellee had 
no insurable interest in the property destroyed; but here again there was no 
showing as to when this testimony was first known to appellant. So there was 
no proof that when payment was refused that refusal was justified by any facts 
then appearing to appellant. Hence it was proper to submit the issue of vexa- 
tious refusal to the jury. 

[10] Moreover, another and quite sufficient reason appears for affirming 
the judgment below so far as this matter is concerned. That reason is this: 
After the trial court charged the jury on the issue of vexatious refusal no 
exception was saved either to that part of the charge nor to the submission 
of that issue. That part of the charge is not criticized even on appeal by ap- 
pellant, although in one particular it does not appear to us to have been pre- 
cisely correct, At no time was the error now alleged called sharply to the 
attention of the court below. No exception in any way involving or including it 
was saved, except as it may be said to have been included in the exception to 
the court’s refusal to direct a verdict for the defendant as to the whole case. 
Did that exception include this alleged error? 

We think it did not. The motion for a directed verdict as to the whole 
case only presented the question as to whether there was any substantial evi- 
dence supporting appellee’s claim on the contract of insurance. Appellee’s 
claim for damages for vexatious refusal was not based on the contract. It 
came into existence by virtue of the statute and only after her claim on the 
contract was established. Overruling the motion for a directed verdict cer- 
tainly was not a ruling that there was not only some substantial evidence sup- 
porting appellee’s claim on the contract, but also that there was some sub- 
stantial evidence of vexatious refusal to pay under the statute. Therefore, an 
exception to that ruling did not save this point. 


(11) In any event, the alleged error was not sharply called to the court’s 
attention as the law requires. Wear v. Imperial Window Glass Co. (8 C. C. A.) 
224 F. 60, 63. And if in legal theory it was called to the court’s attention as 


1The statute provides that damages for vexatious refusal shall not “exceed ten per cent. 


on the amount of the loss.” ‘The charge here was that the amount of damages, if any, should 
be 10 per cent. 
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something involved, although hidden, in the motion for a directed verdict it 
was abandoned by the failure to except to the submission of the issue in the 
charge. Compare Cochran et al. v. United States (8 C. C. A.) 41 F.(2d) 193, 
at page 207, decided May 5, 1930. 

4. Beyond the matters we have discussed others incidentally are suggested. 
We have considered them but find no prejudicial error. 
The judgment is affirmed. 
Van Valkenburgh, Circuit Judge, concurs in the result. 


AMERICAN INS. CO. v. SCHOOL DIST. NO. 23 
OF FAULKNER COUNTY. No. 109 
Supreme Court of Arkansas. July 14, 1930. 
30 Southwestern Reporter (2d) 217. 





INSURANCE. 
Insurer held not liable for loss after policies expired, notwithstanding re- 
newal application and premium given to soliciting agent four months earlier. 
Application in question provided that it should not be construed as 
contract of insurance until approved by officers of insurance company; ap- 
proval being evidenced by issuance and delivery of policy. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Appeal from Circuit Court, Faulkner County; W. J. Waggoner, Judge. 

Suit by School District No. 23 of Faulkner County against the American In- 
surance Company. From a judgment for plaintiff, defendant appeals. 

Judgment rendered for plaintiff for a lesser amount, and in all other respects 
reversed and dismissed. 

R. W. Robins, of Conway, for appellant. 

C. A. Holland and Geo. W. Clark, both of Conway, for appellee. 

McHanty, J. 

Prior to July 14, 1923, appellee applied to appellant for a policy for fire and 
tornado insurance in the sum of $1,000, through appellant’s soliciting agent, W. O. 
Kemper. The policies were issued effective July 14, 1923, for a term of three years, 
expiring July 14, 1926. Before the expiration of the policies Kemper solicited and 
obtained from appellee an application for renewal of same, and a warrant was 
issued to him covering the amount of the premium thereon. Renewal policies were 
never issued by appellant. On Thanksgiving night in Novembér following the 
property covered by the old policies was destroyed by tornado. Appellee demanded 
payment of its loss, which was refused, and this suit followed. There was a ver- 
dict and judgment for appellee. 

Kemper was a mere soliciting agent. He had no authority to write policies of 
insurance for appellant or to make oral contracts for insurance on behalf of ap- t 
pellee. His authority was limited to taking applications for insurance, forwarding 
them to appellant, countersigning them and delivering the policies when issued and 
sent to him by appellant and collecting the premium therefor. The application 
which he took from appellee for the second policies contained this clause: “It is 
understood and agreed that this application shall not be construed as a contract of 
insurance against said company until the same shall be approved by the said offi- 
cers of said company, which approval shall be evidenced by the issuance and de- 
livery of its policy.” The form of receipt furnished by appellant to Kemper to be 
issued and delivered by him to applicants for insurance at the time of taking the 
application contained this concluding sentence: “If you should not receive a policy 
within ten days, please notify R. M. Henry, Manager, Memphis, Tenn.” More than 
four months intervened between the taking of the application and the loss, but no 
inquiry was ever made to the company or its manager at Memphis regarding the 
policy. Kemper testified that he forwarded the application and appellant’s share 
of the premium to it, but never heard any more from it. Appellant’s testimony was 
to the effect that it never received either the application or the money and had no 
information regarding same. For the purposes of this case we will assume as a 
fact, which the jury has evidently found by its verdict, that Kemper did send the 
application and the money to appellant. 


_ Under an almost identical state of facts, this court held in National Union 
Fire Ins. Co. v. School District No. 55, 122 Ark. 179, 182 S. W. 547, 548, L. R. A. 
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1916D, 238, that there was no liability on the part of the insurance company until 
the policy was actually issued. The application for the policy in that case con- 
tained the identical clause above quoted, and with reference thereto the court said: 
“Under the express terms of this proposal on the part of appellee for insurance it 
is stipulated that there shall be no contract of insurance until the company shall ap- 
prove the application and evidence its approval by the issuance of a policy.” In 
that case the application and the money covering the premium were not forwarded 
by the agent to the company, which was done in this case and constitutes the only 
difference in the facts in the two cases. With reference to this, the court said: 

“Under this stipulation of appellee, even if the soliciting agent had promptly 
forwarded the application to the company, the latter was under no legal obligation 
to issue the policy to appellee. The authority of the soliciting agent to receive and 
forward the application if strictly followed did not impose upon the appellant any 
legal duty. 

“If the application had been promptly transmitted and received, appellant 
would not have been liable until the policy was actually issued. Cooksey v. Mu- 
tual Life Ins. Co., 73 Ark. 117, 83 S. W. 317, 108 Am. St. Rep. 26; People’s Mut. 
Life, Accident & Health Ins. Co. v. Powell, 98 Ark. 166, 135 S. W. 823.” Again 
it said in the same case: “The better reason and the decided weight of authority 
supports the doctrine that mere delay in passing upon an application for insurance 
cannot be construed as accepting such application and consenting to be bound for 
the insurance sought by it, nor can a cause of action for negligence be grounded 
upon such delay.” 

We are therefore of the opinion that this case is ruled by that, and that in- 
struction No. 2 given by the court over appellant’s objections is directly contrary 
to the holding in the case. To the same effect is Interstate Business Men’s Accident 
Ass’n v. Nichols, 143 Ark. 374, 220 S. W. 477, citing and following the National 
Union Fire Ins. Co. Case, supra. 

Appellant requested a peremptory instruction in its favor, which, as we have 
already shown, should have been given in so far as any liability for the destruction 
of the school property is concerned. The undisputed proof shows, however, that on 
July 5, 1926 appellant’s agent collected from appellee $53.75, for which no policy 
was issued. Appellant is liable to the district for this sum of money, with interest 
from said date at 6 per cent. 

Judgment will therefore be entered here for said sum, together with all costs. 
In all other respects the case is reversed and dismissed. 


ESTRADA v. QUEEN INS. CO. OF AMERICA. Civ. 108. 
District Court of Appeal, Fourth District, California. July 30, 1930. 
Rehearing Denied Aug. 19, 1930. 
290 Pacific Reporter 525. 
1. INSURANCE. 
Preliminary proof of loss requirement in fire policy is unenforceable, when 
waived by acts of insurer or agent; waiver being alleged and proved. 
(For other cases, see Insurance, Dec. Dig. § 558[1].) 
2. INSURANCE. 
Whether preliminary proof of loss requirement in fire policy has been waived 
held question of fact. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. INSURANCE. 
Complaint on fire policy need not allege waiver of preliminary proof of loss 
requirement by name, statement of facts constituting waiver being sufficient. 
(For other cases, see Insurance, Dec. Dig. § 639.) 
4. INSURANCE. Y 
Waiver of preliminary proof of loss requirement in fire policy held sufficiently 
alleged. 

The complaint alleged that the insurer’s adjuster requested insured to 
submit and furnish to him, as such adjuster, evidence of his title to the 
property and informed plaintiff at that time that except for such evidence 
of title nothing further would be required of insured; that insured relied 
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upon these statements; and that the delay was caused by the acts of the 

adjuster. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

5. INSURANCE. 

Proof of title to destroyed property held not part of preliminary proof of loss, 
as regards waiver of requirement by insurer. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

6. INSURANCE. 

Insurer held to have waived preliminary proof of loss requirement in fire 
policy by failing to object on account of absence of proof and going on to matter 
concerned with payment of claim. 

By making no objection on account of the absence of notice and pre- 
liminary proof, and going on to a matter that was concerned with the pay- 
ment of the claim and had no connection with complying with the provision 
calling for preliminary proof of loss within 60 days, the company, through 
its agent, waived this provision, and the insured had a right to rely upon 
this manifestation of intention to dispense with the preliminary formalities. 
(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from Superior Court, Imperial County; V. N. Thompson, Judge. 

Action by F. N. Estrada against the Queen Insurance Company of America. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Utley & Nuffer, of El Centro, for appellant. 

Frank Birkhauser, of El Centro, for respondent. 

BARNARD, J. 


This is an action on a contract of insurance. On or about June 10, 1927, at 
Brawley, Cal., the defendant insurance company, through its agent, issued a policy 
of fire insurance to F. N. Estrada, covering certain pool fixtures and equipment. 
The property covered was destroyed by fire early in the morning of July 5, 1927. 
There is evidence that on that day Estrada notified the agents of the insurance 
company that the property had been destroyed by fire during the previous night. 
On July 7, 1927, one E. L. Thomas, an adjuster for said insurance company, ar- 
rived at Brawley, and was introduced to Estrada by the insurance agent, who 
handed to the adjuster a list of the fixtures and equipment insured, which list had 
been furnished the agent by the insured when the insurance was applied for. 
Thomas and Estrada went to the scene of the fire and, with the list of fixtures and 
equipment before them, checked over the debris. Estrada pointed out where each 
article had stood, and Thomas was able to check and locate all articles that had had 
metal connected with them, including the billiard tables, which were identified by 
their slate beds. Thomas testified that on the morning of July 7, 1920, he re- 
quested Estrada to furnish evidence by affidavit showing ownership of the prop- 
erty, and from whom it was purchased. Estrada testified that this request was 
made on or about August 10, 1927, and the court has so found. The evidence fur- 
ther shows that Estrada secured such an affidavit on August 13, 1927, but the 
same was not presented to Thomas, or to the company, until the second week in 
September, 1927, and more than sixty days after the date of the fire. At that time 
Thomas refused to accept said affidavit, for the reason that the sixty-day period 
within which plaintiff must present his preliminary proof of loss had expired. 
On September 26, 1927, a formal proof of loss was mailed to the insurance com- 
pany. The insurance policy in question provides as follows: 

“Within sixty days after the commencement of the fire the insured shall 
render to the company at its main office in California named herein preliminary 
proof of loss consisting of a written statement signed and sworn to by him setting 
forth: (a) his knowledge and belief as to the origin of the fire; (b) the interest 
of the insured and of all others in the property; (c) the cash value of the differ- 
ent articles or properties and the amount of loss thereon; (d) all encumbrances 
thereon; (e) all other insurance, whether valid or not, covering any of said 
articles or properties; (f) a copy of the descriptions and schedules in all other 
Policies unless similar to this policy, and in that event, a statement as to the 
amounts for which the different articles or properties are insured in each of 
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the other policies; (g) any change of title, use, occupation, location or pos- 
session of said property since the issuance of this policy; (h) by whom and 
for what purpose any building described, and the several parts thereof, were 
occupied at the time of the fire.” 

[1] This action was brought, resulting in a judgment for the plaintiff, from 
which judgment the defendant has appealed. All of the questions raised on this 
appeal center about the question as to whether the failure of the plaintiff to make 
such preliminary proof of loss within sixty days from the date of the fire was 
caused by the acts of the agents of the company; in other words, as to whether 
strict compliance with such provision of the policy has been waived. Appellant 
relies on such cases as White v. Home Mutual Ins. Co., 128 Cal. 131, 60 P. 666, 
which hold that such a provision must be complied with when no waiver of the 
same is alleged or proved. In the case just mentioned, the court said: “It will be 
borne in mind that no attempt is made by the pleader to set out facts constituting 
a waiver.” But the rule is to the contrary when such a waiver is alleged or proved. 
In 14 Cal. Jur. page 576, the rule is thus stated: 

“Any conduct on the part of the insurer which tends to create a belief in the 
mind of the claimant under the policy that notice need not be given or that proofs 
of loss will be unnecessary, operates as a waiver of a policy provision requiring 
such notice or proofs. * * * Thus proof of loss is waived by denial of liability, or 
by a statement by the adjuster that proofs are unnecessary and that the loss will be 
adjusted without them, or by a statement by the insurer’s agent, after loss, that he 
would attend to giving notice, followed by the appearance of an adjuster.” 

That rule is followed in McCollough v. Home Insurance Co., 155 Cal. 659, 102 
P. 814, 815, 18 Ann. Cas. 862. In that case, the court said: 

“The policy contained the usual clause requiring the insured to furnish sworn 
proofs of loss within 60 days after the fire. This condition was not complied with, 
but the court found, following plaintiff's averment, that oral notice and proof were 
given by plaintiff within four days after the fire, and that the defendant then and 
there waived written notice and proof. There was evidence to the effect that within 
the 60 days allowed for proofs the plaintiff had an interview with one Layng, an 
adjuster for the company; that at this interview Layng and he went over the items 
of loss claimed in an effort to arrive at the value of the property destroyed; and 
that at this time Layng stated to plaintiff that the proof ‘ought to be sworn to, 
but it was not necessary. * * * He said it didn’t make any difference; he would go 
ahead and settle just the same.’ The plaintiff testified that he failed to make formal 
proofs because of these statements. At various times thereafter McCollough and 
Layng had discussions regarding the amount of loss, but no denial of liability 
was made by the company until more than 60 days had elapsed from the time of 
the fire.” 

[2-4] Whether such a provision of an insurance policy has been waived is a 
question of fact. Wheaton v. Insurance Company, 76 Cal. 415, 18 P. 758, 9 Am. 
St. Rep. 216; Benninger v. Phoenix Ins. Co., 57 Cal. 644. It is not necessary that 
the complaint shall allege a waiver by that name, it being only necessary that the 
complaint set forth facts which constitute a waiver. White v. Home Mutual Ins. 


Co., supra. We think such a waiver is sufficiently alleged by the complaint herein, 
as follows: 


“That thereupon said E. L. Thomas requested plaintiff to submit and furnish 
to him as such adjuster, agent and representative of said defendant, evidence of 
his title to said property, and informed plaintiff at said time and place aforesaid 
that except for such evidence of title aforesaid, nothing further would be re- 
quired of him the said plaintiff; that plaintiff relied upon the statements of said 
E. L. Thomas. * * * That the delay in the presentation to said defendant of such 
written formal notice and proof of loss under date of September 26, 1927, was due 
to and caused by the act of said E. L. Thomas, the agent, adjuster and representative 
of said defendant.” 


The court found those allegations to be true, and it remains only to see if those 
findings are supported by the evidence. The record shows evidence of the follow- 
ing facts: The respondent reported the fire to the agent who had written the policy, 
on the morning of the 5th, and asked him what it was his duty to do; the agent 
said he would wire for an adjuster to come; when the adjuster came two days la- 
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ter, the agent told the plaintiff that “Mr. Thomas was the company representative 
and that he would attend to such matters as were necessary from the company’s 
standpoint, to adjust this loss”; that Thomas, taking the list of the articles which 
had been furnished to the agent by respondent, went to the scene of the fire with 
the respondent and checked over the list of articles with the debris. At the re- 
quest of Thomas, the respondent pointed out where each article had stood in the 
building. In regard to what Thomas said on that occasion, the respondent testified: 
“After we got through with going over the ruins of the fire, I asked him if there 
was anything else for me to do and he told me there was nothing else to do, I had 
done all that was required for me to do and he would see that everything went 
through nice.” He further testified: “I saw him the following week in the Bar- 
bara Worth Hotel in El Centro and asked him abot the insurance money and he 
patted me on the back and said ‘Never mind, you will get your money all right, I 
will see that you get your money; it takes a little time, you know.’” He then tes- 
tified that he saw Thomas again the following week, when he said: “‘You will 
get your money, Estrada, don’t worry, I will see that you get your money, that is 
my business, I am paid to do that.” He further testified the next 
time that he saw Thomas he asked him to procure some evidence of his 
title to the property, something to show that the property belonged to 
him at the time. He procured an affidavit from his brother, who was the 
former owner of the property, and tried to see Thomas every week, including 
one trip to San Diego for the purpose. Not finding him, he placed the affidavit in 
the hands of his attorney. His attorney was unable to locate Thomas until Sep- 
tember 10, at which time the adjuster refused to receive the proof of title, stating 
that the respondent had failed to furnish a proof of loss in time. 


[5] In this connection, appellant argues as follows: “It is both alleged in the 
amended complaint and testified to by the plaintiff himself, that Thomas did de- 
mand proof of title to the property, and if he asked for such proof it certainly 
was not waived, although the testimony of the plaintiff, if believed, is to the effect 
that Thomas waived proof of loss in other respects, but there is no testimony 
whatsoever that he waived proof of loss in so far as the title to the property was 
concerned, * * * There is no allegation of waiver particularly as to the proof of 
title, neither is there a finding to such an effect.” It is thus argued that the ‘evi- 
dence of title was a part of the proof of loss. It is obvious that the proof of 
title was no part of the preliminary proof of loss, and that appellants had no 
right to demand such proof as a part of the preliminary proof of loss. As above 
quoted, the policy fixed what the preliminary proof of loss should contain. While 
it was to contain a statement as to what interest the insured had in the property, it 
did not require that it should be accompanied with formal evidence of such title. 
While the company, without doubt, could satisfy itself in that respect before pay- 
ing the claim, it was no part of the preliminary proof of loss. It related to some- 
thing else which would come later. And appellants admit, in the portion of the 
above quotation from their brief which we have italicized, that the testimony of 
the plaintiff is sufficient, if believed, to show that proof of loss was waived, except 
for demanding evidence of title. 


[6] By making no objection on account of the absence of notice and preliminary 
proof, and going on to a matter that was concerned with the payment of the claim 
and had no connection with complying with the provision calling for preliminary 
proof of loss within sixty days, we think the company, through its authorized 
agent, waived this provision and that the insured had a right to rely upon this 
manifestation of intention to dispense with the preliminary formalities. Carroll v. 
Girard F. Ins. Co., 72 Cal. 297, 13 P. 863. We may add that one of the witnesses 
testified that when Thomas refused to receive the evidence of title, on the ground 
that preliminary proof of loss had not been made on time, the following occurred: 


“I asked him if he was not supposed to be looking after the matter, as both 
the agent for the company and the insured, and he said he was supposed to look 
after it only for the company, that it was up to the insured to take care of his 
own affairs. I called his attention to the fact that Estrada had told me that he 
had informed Estrada that there was nothing more for Estrada to do until the 
last time, when he told me he wanted this proof of title to the property, and he 
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said, ‘Well, he may have understood it that way, but we 
look after the matters for the company.’” 

This comes very close to being an admission as to what he had told the 
respondent. 

The court has found that the allegations in the complaint which have here- 
tofore been quoted were true. There is sufficient evidence to sustain this finding, 
and we think the facts constituted a waiver of the provision in question. The ap- 
pellant company made no denial of liability until it was considered too late to file 
a preliminary proof of loss, and liability was then denied only on that ground. 

The judgment appealed from is affirmed. 

We concur: Cary, P. J.; Marks, J. 


PRICE v. SOUTHERN HOME INS. CO. OF THE CAROLINAS. 
Supreme Court of Florida, Division A. July 28, 1930. 
129 Southern Reporter 748. 
1. INSURANCE. 


Valuation clause in fire insurance policy constitutes warranty by assured 
and is accepted by insurer on delivery of policy. 
Syllabus by the Court. 

A valuation clause in the policy of fire insurance constitutes a war- 
ranty by the assured and is accepted by the insurer on delivery of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 281.) 
2. EVIDENCE. 
Insurer is presumed to know character of building insured against damage 


by fire. 
Syllabus by the Court. 


An insurer is presumed to know the character of building which he 
insures against damage by fire. 


(For other cases, see Evidence, Dec. Dig. § 66.) 
3. INSURANCE. ; . 
Proof, in action on fire policy, that garage building was not “two-story 
garage, held not at variance with declaration based on description in policy. 
Syllabus by the Court. 
_ Where a policy of fire insurance describes a building which is 
insured by the insurer as “a frame building with approved roof and 
its additions, situate on above described premises, including founda- 
tions and occupied as a Servant’s House,” and later, when for an addi- 
tional premium the valuation of the building is increased and insured 
for a larger amount, the building is described as the “two story, frame, 
approved roof Garage Building on premises described in Policy,” and in 
the valuation clause the building is described as “Servants’ House,” held 
that, in an action on the policy for damages resulting from fire to the 
building, proof that the garage was not a “two-story” garage con- 
stitutes no variance between the declaration and proof. 
(For other cases, see Insurance, Dec. Dig. § 645[5].) 
4. INSURANCE. 
In determining what are “additions,” within fire insurance policy insuring 
building and “additions,” intention of parties is controlling. 
Syllabus by the Court. 

When a building and its additions are insured against damage by 
fire, in determining what are “additions” the intention of the parties is 
the real question. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 
5. INSURANCE. 
Fire policy should be interpreted so as to give effect to intention of 
parties ascertained from language used in policy as whole. 
Syllabus by the Court. 
An insurance policy, like other contracts, is interpreted to give ef- 
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fect to the intention of the parties ascertained from the language used 
in the instrument as a whole aided by extrinsic evidence of the situation 
of the parties at the time of executing the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE. __ ; ; ; 

“Addition,” within fire policy insuring building and “addition,” includes 
any building reasonably answering descripton, if not inconsistent with other 
provisions of policy or clearly opposed to existing facts. 

In determining whether a building is an “addition” within the 
terms and meaning of an insurance policy purporting to insure a build- 

ing and additions, the word will not be treated as mere surplusage, but 

effect will be given to it by applying the term to any building reasonably 

answering the description, if such application is not inconsistent with 
other provisions of the policy or clearly opposed to the surrounding 
facts existing at the time of the execution of the contract. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 

7. INSURANCE. ' a : ad a 

Rule that parol evidence of existing facts is admissible to apply descriptive 
part of contract to subject-matter applies to contracts of insurance. 

Syllabus by the Court. 


The rule that parol evidence of extrinsic facts is admissible to en- 
able a court or jury to apply the descriptive portion of a contract to 
the subject-matter applies to contracts of insurance. 

(For other cases, see Insurance, Dec. Dig. § 648[2].) 
8. INSURANCE. ; ; 
Insured suing upon fire policy for loss sustained should offer evidence of 
damages. 
Syllabus by the Court. 

In an action for damages upon a fire insurance policy for the destruc- 
tion by fire of insured buildings, the plaintiff should offer evidence of 
the damage sustained. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
9. INSURANCE. 


Insured having offered no evidence of loss sustained under fire policy sued 
on is not entitled to verdict for substantial damages; directing finding and 
entering judgment for insurer on insured’s failure to prove amount of loss 
under fire policy was error, if insured was otherwise entitled to recover, being 
entitled to nominal damages. 

Syllabus by the Court. 


Where the plaintiff in an action on a fire insurance policy for dam- 
ages resulting to property covered by the policy which was injured by 
fire offers no evidence of the damage sustained the plaintiff is en- 
titled to no verdict for substantial damages but to direct a finding for 
the defendant and to enter a judgment for the defendant on such find- 
ing is error as the plaintiff is entitled to nominal damages if he is 
otherwise entitled to recover. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
10. INSURANCE. 
Insured’s sworn statement of loss required by clause in fire policy becomes 
unnecessary when insurer denies all liability. 
Syllabus by the Court. 


When the insurer denies all liability under the policy of insurance, 
a sworn statement of the loss by the assured required by a clause in 
the policy becomes unnecessary. 
(For other cases, ‘see Insurance, Dec. Dig. § 559[1].) 


Error to Circuit Court, Pinellas County; O. L. Dayton, Judge. 
Action by Mary A. Price, a widow, against the Southern Home Insurance 
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Company of the Carolinas, a foreign corporation. Judgment for defendant, and 
plaintiff brings error. 

Reversed. 

Charles J. Schuh and Van Fleet, Collins & Miller, all of St. Petersburg, for 
plaintiff in error. 

Sutton, Tillman & Reeves, of Tampa, for defendant in error. 

Euus, J. 

H. T. Nelson owned lot No. 98, on the north side of Thirty-Fifth Street 
North in Belvediere subdivision, St. Petersburg, Fla. The size of the lot was 
40 feet front by 135 feet deep. There were located on the lot one five-room 
bungalow on the south end and a three-room bungalow and garage on the 
north end. The garage was connected with the three-room bungalow by a 
narrow lattice in the form of an arch. The distance which separated the small 
building from the garage was only about 2 feet. All the buildings were one- 
story structures. On the 10th day of December, 1925, Nelson took out a three- 
year fire insurance policy in the Southern Home Insurance Company in the 
sum of $5,000 distributed as follows: $3,500 on the story frame building oc- 
cupied by the owner as a dwelling house and $1,500 on the “frame building 
with approved roof and its additions, situate on above described premises, in- 
cluding foundations and occupied as a Servants’ House.” Later the amount 
of insurance secured by this policy was in consideration of an additional pre- 
mium of $23.65 increased $2,000 as follows: ‘$5,000.00 on the frame, one-story 
approved roof Dwelling. On Premises described in Policy,” and “$2,000.00 on 
the two story frame, approved roof Garage Building on premises described in 
Policy.” 

The building located on the rear of the lot and described in the policy 
as a “Frame building, with approved roof, and its additions, situate on above 
described premises, including foundations, and occupied as a Servants’ House,” 
was the three-room cottage with garage attached. It does not appear to 
have been used as a “Servants’ House” at all and may just as accurately have 
been described as the “approved roof Garage Building.” It was not, however, 
a two-story building, which fact may be assumed to have been known to both 
insurer, through its agent, and the assured. 

The valuation clause of the policy provided that the “insurable values of 
the buildings herein described are fixed at the following amounts: Dwelling, 
$4000.00; Servants’ House. $2000.00; Barn, $———.” 

The valuation clause constituted one of the conditions upon which the in- 
surance was effected and constituted a warranty “by the assured” and was 
“accepted as part of this contract,” presumably by the insurer. 

About six months after the policy was issued, Nelson and wife conveyed 
the property to Mary A. Price, the plaintiff in error here. Seventeen days after 
the conveyance of the property by Nelson to Mrs. Price, the insurance com- 
pany agreed to the assignment of the policy to Mrs. Price in the following 
words: “The Southern Home Insurance Company of the Carolinas, hereby con- 
sents that the interest of H. T. Nelson as owner of the property covered by 
this Policy be assigned to Mary A. Price.” 

On the 6th day of August, 1928, the three-room cottage with garage at- 
tached was injured by fire. The garage was totally destroyed and the west 
end of the cottage to which the garage was attached was damaged. The fire 
occurred about four months prior to the expiration of the policy. The insur- 
ance company disclaimed any liability and Mrs. Price brought her action 
against the company on the policy of insurance. 

At the conclusion of the testimony for the plaintiff, counsel for the insur- 
ance company moved the court for a directed verdict in its behalf on the 
grounds: First, that the plaintiff had failed to produce any evidence to entitle 
her to recover; second, that the evidence showed a material variance between 
the allegations of the declaration and the evidence adduced; and, third, that 
the plaintiff had failed to make out a prima facie case against the defendant. 
The motion was granted. and the jury was directed to.return a verdict for 
the defendant, which it did. 


A motion for a new trial was made and overruled, and the plaintiff took 
a writ of error. 
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Whatever variance existed between the declaration and the evidence con- 
sisted in the fact that the “frame building with approved roof and its additions, 
situate on above described premises, including foundations and occupied as a 
Servant’s House” as originally described in the policy, the “two story, frame, 
approved roof Garage Building, on premises described in Policy,” as referred 
to in the increased value clause, was not a “two story garage.” In the valua- 
tion clause the cottage and garage was referred to as “Servants’ House.” 

There was no material variance between the declaration and the evidence. 

[1-3] The property insured was the small cottage with garage attached 
described in the policy as a frame building and its additions as first written: 
as a “two story, frame, approved roof Garage Building” in the increased in- 
surance indemnity clause, and as “Servants’ House’ House” in the valuation clause. 
It is apparent from the words of the policy, which was attached to the declara- 
tion and made a part of it, that the mind of the insurer and that of the assured 
met upon the proposition that the three-room cottage and garage attached 
as a two unit structure; the cottage and garage addition should be insured against 
damage by fire. It was in the insurer’s own language variously referred to 
and described as a “frame building, with approved roof, and its additions,” 
a building occupied as a “Servants’ House,” a “two story, frame, approved roof 
Garage building,” and as ‘Servants’ House.” 

The insurer is presumed to know the character of buildings which he in- 
sures. He is concerned not so much with their architecture or design as with 
their value. It is upon the estimated value of the building and the material 
of which it is constructed that the insurance rate is agreed upon. Whether 
the building is a one-story or two-story structure, whether a one-unit or 
two-unit building, a “Garage Building” or “Frame building and its additions,” ° 
is a matter of description or identification of the structure covered by the policy. 
The insurer chose his own words to describe the building which he agreed to 
insure against damage by fire, and now seeks to avoid liability because he 
described the structure as a two-story building instead of a one-story build- 
ing. He agreed that the value of that “Garage Building’ for purposes of in- 
surance was $2,000 and wrote a policy of insurance upon that basis and ac- 
cepted the applicable premium of his own fixing therefor. 

[4] In the policy as originally written the building was referred to and 

described as a “frame building, with approved roof, and its additions.” As 
thus written there could be no question that the building destroyed, as well as 
the one injured, were covered by the policy. In fire policies on buildings it 
is customary to describe the subject of the insurance as a “building and addi- 
tions.” In determining what are additions, the intention of the parties is the 
real question. The word “additions” has been construed to cover a structure 
physically, or by use, connected with the main building insured, especially if 
there is no other building to which the term “addition” can be applied. Bick- 
ford y. Aetna Ins. Co. 101 Me. 124, 63 A. 552, 8 Ann. Cas. 92; Shepard v. 
Germania Fire Ins. Co., 165 Mich. 172, 130 N. W. 626, 33 L. R. A. (N. 5S.) 156, 
note. 
_ [5] In the instant case the garage was physically connected with the build- 
ing covered by the policy and there was no other structure to which the 
term “additions” could apply. Physical connection with the building insured, 
however, is not necessary to bring within the meaning of the word a structure 
used in connection with the building insured. An insurance policy, like other 
contracts, is interpreted to give effect to the intention of the parties ascer- 
tained from the language used in the instrument as a whole aided by extrinsic 
evidence of the situation of the parties at the time of executing the contract. 
Bickford v. Aetna Ins. Co., supra; Cargill v. Millers’ & Manufacturers’ Mutual 
Ins. Co., 33 Minn. 90, 22 N. W. 6; Tate v. Jasper County Farmers’ Mut. Ins, 
Co., 133 Mo. App. 584, 113 S. W. 659; Phoenix Ins. Co. v. Martin (Miss.) 16 So. 
417; Marsh v. Concord Mut. F. Ins. Co., 71 N. H. 253, 51 A. 898; Arlington 
Co. v. Colonial Assurance Co., 180 N. Y. 337, 73 N. E. 34. 

[6] In determining whether a building is an “addition” within the terms 
and meaning of an insurance policy purporting to insure a building and addi- 
tions, the word will not be treated as mere surplusage, but effect will be given 
to it by applying the term to any building reasonably answering the descrip- 
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tion if such application is not inconsistent with other provisions of the policy 
or clearly opposed to the surrounding facts and circumstances existing at the 
time of the execution of the contract. 

[7] The rule that parol evidence of extrinsic facts is admissible to enable 
a court or jury to apply the descriptive portion of a contract to the subject- 
matter applies to contracts of insurance. Evidence of the situation of the 
property and the parties, as well as other surrounding facts and circumstances 
at the time of the issuance of the policy, is admissible to aid the court in con- 
struing the word “additions.” The authorities cited above and many others 
support the principles as announced. 

The building insured was the “frame building and its additions.” Originally 
the valuation was agreed upon by insurer and assured at $1,500. Later that 
valuation was increased $500. No new or different building was insured. The 
subject covered by the original insurance of $1,500 remained the same when 
the value was increased only $500. The description was different in words, 
but the language of the policy, the circumstances existing when the policy 
was issued, the character of buildings, and the knowledge of the parties all 
show conclusively that the “one story garage” existing on the property con- 
stituting an “addition” to the “frame building” and the whole valued at $1,500 
originally was the identical “addition” referred to in the new valuation clause 
as “the two story frame approved roof Garage Building.” 

There is no pretense that there was any purpose to shift the insurance 
from the “frame building and its additions” to a new or different structure 
called a “two story, frame, approved roof Garage Puilding” in the new or 
additional insurance value clause. The identical property as referred to in the 
policy as originally written was increased in insurance value by agreement be- 
tween the parties from $1,500 to $2,000, as the basis on which the additional 
or increased rate was charged. 

[8] The second ground of the motion for a directed verdict was without 
merit. In view of the manner in which the bill of exceptions was made up, 
its indefiniteness, lack of certainty as to what actually occurred at the trial, 
it is difficult to ascertain on what ground the trial judge directed a verdict for 
the defendant. There is a strong inference derived from certain statements 
contained in the bill of exceptions that the trial judge considered that the 
defendant was entitled to a verdict on account of the variance which the de- 
fendant claimed and which was made the basis of the second ground of the 
motion. When the plaintiff finished her testimony as to her ownership of 
the policy of insurance, the property insured and destruction by fire of the 
garage and injury to the building to which it formed an addition, it appears 
from a statement made by counsel for the plaintiff that the court had “in- 
dicated he would direct a verdict” at the conclusion of the plaintiff’s evidence. 
If that statement is intended to be accepted as part of the bill of exceptions 
and that this court should infer therefrom that the court intended to direct 
a verdict for the defendant, it may very easily be understood that plaintiff's 
attorney deemed it unnecessary to offer evidence of the loss sustained by the 
fire; that the court thought that a variance existed between the declaration 
and evidence as to the building covered by the policy and that no evidence 
of the amount of loss was necessary to be offered. 

Plaintiff however, should have offered to prove the loss or damage sus- 
tained and required the trial judge to state definitely that the verdict was 
directed on the theory that a variance such as mentioned had occurred. 

[9] As plaintiff offered no proof of loss and rested her case without such 
evidence, she was, of course, entitled to no verdict for substantial damages; 
but we are constrained to believe from the record of the proceedings that 
to uphold the directed verdict for defendant would be a palpable miscarriage ot 
justice, as it appears that the verdict was not directed on the ground of failure 
to prove damages and the court’s premature announcement of its intention 
probably misled the plaintiff to the belief that under the circumstances proof 
of loss was unnecessary. 


It may be said nevertheless and with some show of reason that this court 


should affirm the court’s action, because a directed verdict for defendant was 
correct in view of the fact that the plaintiff offered no evidence whatsoever 
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of substantial damages sustained, but the rule applicable in this case is that 
the plaintiff, in view of the declaration and evidence adduced, was at least 
entitled to nominal damages. Having declared on the policy and shown the 
destruction in part by fire of the building insured she was entitled to nominal 
damages, so the directed verdict was error. See Tedder v. Riggin, 65 Fla. 
153, 61 So. 244; Blevins v. Smith, 104 Mo. 583, 16 S. W. 213, 13 L. R. A. 441; 
$ R.. 6... 4803 7G eee 

The conclusion is inescapable therefore that the trial judge deemed that 
a material variance existed from the case made by the declaration. 

[10] The fourth and sixth pleas merely tendered the issue that the garage 
which was destroyed was not covered by the policy of insurance. The evi- 
dence clearly shows the contrary. The third plea, which denied the plaintiff's 
ownership of the property, was not sutained, and the ninth plea, which denied 
plaintiff’s right of action on the ground that she had failed to supply the de- 
fendant corporation with a sworn statement of loss, was met by the showing 
that the defendant denied all liability under the policy. 

The judgment for the defendant in this case should be reversed. 

Judgment reversed. 

Terrell, C. J., and Brown, J., concur. ; rw 

Whitfield, P. J., and Strum and Buford, JJ., concur in the opinion and 
judgment. 


In re PEOPLE by BEHA, State Superintendent of Insurance. 

In re CONSOLIDATED ASSUR. CO., LIMITED, OF LONDON, ENGLAND. 
Supreme Court, Appellate Division, First Department. June 23, 1930. 
243 New York Supplement 480. 

INSURANCE. 


Judgment on Russian fire policy issued in 1914 by unlicensed company held 
not entitled to classification as “domestic claim” in liquidation of alleged foreign 
reinsurer licensed in state in 1920. 


In 1914 claimant’s assignor obligated insurance in Russian corpora- 
tion unlicensed to transact business in New York. In subsequent action 
for fire losses, execution on judgment was issued and returned unsat- 
isfied, and thereafter assured’s assignee filed claim in proceeding for 
liquidation of branch of British insurance company on theory that 
latter company had reinsured the risk in 1914. Claimant contended that 
his claim was a “domestic claim,” in that insured property was in 
United States, where policies were issued to his assignor, and that 
reinsurance was likewise effected in New York before British company 
had become licensed to transact business in New York. 

(For other cases, see Insurance, Dec. Dig. § 21.) 
Appeal from Supreme Court, New York County. 


Application of the People by James A. Beha, Superintendent of Insurance, 
for an order to take possession of the property and conserve the assets of 
the creditors of the Consolidated Assurance Company Limited, of London, Eng- 
land. From so much of an order as denies motion to confirm the first re- 
port, audit, and petition of the superintendent of insurance as liquidator of 
the domesticated United States branch of Consolidated Assurance Company, 
Limited, of London, England, in so far as the claim of Joseph P. Grabfield, 
assignee of Morris & Co., insured by the Russian Transport & Insurance Com- 
pany, is classified and disallowed as a third-class foreign claim, and amends 
said report, audit, and petition so as to include and allow said claim as an 
allowed domestic claim in the sum of $17,603.79, and directs that said claim be 
ommitted as a disallowed third-class foreign claim, and that said claim be 
paid as a local domestic claim, with interest, the superintendent of insurance, 
as liquidator of the domesticated United States branch of the Consolidated 
Assurance Company, Limited, of London, England, and Henry A. Van de Linde, 
British liquidator for the Consolidated Assurance Company, Limited, of London, 
England, appeal. 


Order so far as appealed from reversed, and motion of Superintendent of 
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insurance to confirm his report, disallowing said claim as a domestic claim, 
granted. 

Argued before Finch, Merrell, McAvoy, Martin, and Sherman, JJ. 

Clarence C. Fowler, of New York City (John M. Downes, of New York 
City, of counsel), for appellant Superintendent of Insurance. 

Bonynge & Barker, of New York City (Robert J. Sykes, of New York City, 
of counsel), for appellant Henry A. Van de Linde. 

William Otis Badger, Jr.. of New York City (Alfred L. Pitts, of New York 
City, on the brief), for respondent. 

SHERMAN, J. 

In 1914, Morris & Co., claimant’s assignor, was insured in New York by 
Russian Transport & Insurance Company, a foreign corporation unlicensed 
to transact business here. Fire losses occurred, and Morris & Co. in an action 
obtained judgment for $17,603.79, in which execution was issued and returned 
unsatisfied. 

The Consolidated Assurance Company, Limited, of London, England (a 
British corporation), was admitted to do business in this state in 1920, and 
continued to issue policies here until 1926, when an order was made directing 
liquidation of the branch of that company located within this state. Public 
notice was then given to file claims. Grabfield filed a claim as assignee of 
Morris & Co., on the ground that the Russian Transport & Insurance Com- 
pany, the insurer of Morris & Co., had reinsured the'risk in 1914 with that 
corporation. Grabfield claims that’ his is a domestic claim, in that the insured 
property was in the United States, where policies were issued to his assignor, 
and argues that the reinsurance was likewise effected here before the Con- 
solidated Assurance Company had become licensed to transact business here. 

However, it appears that neither of the said insurance companies was ad- 
mitted to transact business in this state in 1914. Furthermore, there is no 
evidence in the record to prove Grabfield’s claim that the reinsurance was 
taken here by a branch of the Consolidated Assurance Company, Limited. 
This branch had nothing to do with transactions which took place six years 
prior to 1920, at which time it was established here. In fact, the record dis- 
closes no convincing proof of the alleged reinsurance. Even if it were proven, 
this claim could be asserted only against the home office of the British cor- 
poration. The reinsurance must have been effected, if at all, under an agrce- 
ment between the Russian and British insurance companies, the terms and 
scope of which are not set forth in the record. This cannot be held to be a 
domestic claim entitled to share in the funds deposited with and held by the 
superintendent of insurance to secure payment of insurance losses to be sus- 
tained by holders of policies issued by the branch of the British corpora- 
tion located here under the license to do business in this state, granted in 
1920. 

The facts in Palmetto Insurance Co. v. Conn. 272 U. S. 295, 47 S. Ct. 88, 
71 L. Ed. 248, relied on by claimants, are so dissimilar from those in the case 
here that clearly it has no application. The superintendent of insurance was 
correct in disallowing the claim. The order of the Special Term in so far 
as appealed from should be reversed, with costs, and the motion of the super- 
intendent of insurance to confirm his report, disallowing the claim of Joseph 
P. Grabfield as a domestic claim, must be granted. 

Order so far as appealed from reversed, with costs, and motion of superin- 
tendent of insurance to confirm his report, disallowing the claim of Joseph P. 
Grabfield as a domestic claim, granted. Settle order on notice. All concur. 


LANDRETH v. AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK. 
No. 401. 


Supreme Court of North Carolina. July 2, 1930. 
154 Southeastern Reporter 9. 
2. INSURANCE. 


Insured settling with mortgagee immediately on discovering advertisement 
oe of property could recover for fire loss, notwithstanding provision of 
policy. 
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The policy provided that the entire policy should be void if with 
the knowledge of the insured foreclosure proceedings should be com- 
menced or notice given of sale of any property insured under policy by 
reason of any mortgage or trust deed. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Appeal from Superior Court, Guilford County; Lyon, Emergency Judge. 
Action by J. Robert Landreth against the American Equitable Assurance 

Company of New York. Judgment for defendant, and plaintiff appeals. 
Reversed. 


This is an action brought by plaintiff to recover on a $3,000 policy issued 
by defendant to plaintiff on a dwelling house that was destroyed by fire. 

The policy No. 192184 was issued by defendant to plaintiff on February 
24, 1928, and was for the term of one year. The premium, $27.90, was duly 
paid by plaintiff to defendant. The plaintiff alleged that the policy was in 
full force and effect at the time the property insured was burned, and all the 
terms, provisions, and conditions contained in the policy were duly complied with 
on his part; that the loss suffered was $3,000, demand for payment made, and 
refusal by defendant. 


The defendant in answer sets up as a defense that the policy was a standard 
form, and that certin of its provisions were violated, as follows: 


“This entire policy shall be void. unless otherwise provided by agreement, 
in writing, hereto, (ownership) etc.: (a) if the interest of the insured be other 
than unconditional and sole ownership: or (b) if the subject of insurance be 
a building on ground not owned by the insured in fee simple; or (c) if, with 
the knowledge of the insured, foreclosure proceedings be commenced or notice 
given of sale of any property insured hereunder by reason of any mortgage 
or trust-deed; or (d) if any change, other than by the death of an insured take 
place in the interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard); or (e) if this policy be as- 
signed before a loss. 

“There was no agreement in writing or otherwise waiving or changing or 
in any way referring to the foregoing provisions (a), (b), (c), (d) and (e); nor 
was there any reference in the policy, by endorsement or otherwise, to any 
mortgage or deed of trust or other encumbrance upon the insured property 
nor to the ownership thereof by the insured and his wife by the entireties.” 

The plaintiff introduced evidence of estoppel in pais and waiver of the 
policy provisions. Upon the close of plaintiff's evidence, and at the close of 
all the evidence, defendant made motions as in case of nonsuit. At the close 
of all the evidence the court below granted defendant’s motion as in case of 
nonsuit. C. S. § 567. 

é The plaintiff duly excepted, assigned error, and appealed to the Supreme 
ourt. 

Harry R. Stanley, of Greensboro, for appellant. 

Frank P. Hobgood, of Greensboro, for appellee. 

CLARKSON, J. 


sy (1] “It is the well settled rule of practice and the accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes for the 
plaintiff's claim and which tends to support his cause of action, whether offered 
by the plaintiff or elicited from the defendant’s witnesses, will be taken and 
considered in its most favorable light for the plaintiff, and he is entitled to 
the benefit of every reasonable intendment upon the evidence, and every rea- 
sonable inference to be drawn therefrom.” Morris v. Y. & B. Corp., 198 N. C. 
at page 708, 153 S. E. 327, 329. 


The defendant in its brief frankly says: “As to whether the foregoing facts 
were made known to defendant’s local agent, an incorporated insurance agency 
which issued the policy, is for the purpose of this review of a judgment of non- 
Suit precluded by the testimony of plaintiff who swore that he gave the agent 
the information. The circumstance that the agent denied that the information 
Was given is upon this review immaterial.” Defendant, appellee, contends that 
its argument “May be compressed within a narrow compass. The policy pro- 
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vides that it ‘shall be void,’ ‘if the knowledge of the insured * * * notice 
(be) given of sale of any property insured hereunder by reason of any mort- 
gage or trust deed.’” 

This presents the lone question on this appeal. The defendant’s argu- 
ment on this aspect was interesting and persuasive, but not convincing. Only 
one aspect of law we will consider. The !and was advertised for sale under the 
mortgage. The testimony of plaintiff in regard to this was as follows: 

“Q. Well, you knew on June 18, 1928. that W. W. Hobbs and wife, began 
to advertise all of this property for sale under the power of sale in the mortgage 
from Mr. and Mrs. Lowdermilk to them? A.I was told one day about this, 
and I settled with Mr. Hobbs, I was told about it, but I had no notice of it. 

“Q. You knew it was advertised for sale, A.I found it out, and then 
settled with him the day I found it out. I settled with him on another piece 
of property and I paid the cost of the advertisement. I never did see the ad- 
vertisement which appeared in the Greensboro Patriot on June 25, 1928. My 
father-in-law told me it was running one morning, and I settled it that very 
day. 

(2] The language of the policy: “The entire policy shall be void * * * 
if with ‘the knowledge of the insured foreclosure proceedings be commenced 
or notice given of sale of any property insured hereunder by reason of any 
mortgage or trust deed.” The question arises, if planitiff’s testimony is found 
to be true by the jury, is the policy void? We think not. The record dis- 
closes that the advertisement was started June 15, 1928. and the sale to take 
place July 21, 1928; that the property was destroyed by fire on August 24, 
1928. Before any sale of the property, plaintiff, when informed by his father- 
in-law, immediately settled with the mortgagees, and the advertisement of 
sale was discontinued. The provision in the policy has relation to the fact 
that. when a sale is commenced with the knowledge of the insured, the risk 
is thereby increased, as the temptation arises to burn the property to procure 
the insurance money, so as to discharge the lien. The plaintiff immediately 
on getting outside information, other than certain and direct information from 
the mortgagees or their attorneys that the land would be advertised, which a 
reasonable construction of the policy seemed to require. settled the matter. 
A forfeiture under the facts and circumstances of this case would be too nar- 
row and technical and cntrary to the spirit of the provisions of the insurance 
policy. 

We think this case is governed by Horton v. Ins. Co., 122 N. C. at page 
502, 503, 29 S. E. 944, 945, 65 Am. St. Rep. 717. It is there said: “This brings 
before us a pure question of law, founded upon the charge of the court, in 
which we see no error. Admitting the validity of a provision rendering the 
policy void upon a contingency beyond the control of the assured, the only 
reasonable construction we can give to it is that it was intended to compel the 
assured to give notice to the company of any such proceedings or advertise- 
ment, so that the company could exercise its right to declare the policy void, 
and return the unearned premium, which it was required to do by the very 
terms of the policy. But the assured could not be required to give informa- 
tion which she did net possess, and which came to her only in the same man- 
ner and through the same means that it came to the agent of the defendant, 
whose knowledge is in law that of the defendant. It is probable that, as the 
agent lived in the same town where the newspaper was published, he saw 
the advertisement before the plaintiff, who lived in a different town. In any 
event. she has violated no provision of the contract of insurance either in 
letter or in substance, as the notice of sale was aiven without her knowledge. 
If the defendant stands upon the letter of the contract, ignoring the equities 
of the plaintiff, he must be satisfied with what is given him by a literal in- 
terpretation. If he demands his full pound of flesh, he must take that and 
nothing more.” 

The cases, pro and con, are annotated in 50 A. L. R. page 1122 et seq. 
The case of Hayes v. Insurance Co., 132 N. C. 702, 44 S. E. 404, may be dis- 
tinguished on the ground that the mortgagee under the terms of the policy 
gave notice of the sale to the insured as contemplated by the policy. The 
fire in that case occurred during the period that the property was being ad- 





Fire] Schmitz v. Olsness 1041 


vertised for sale. The sale took place December 3, 1900, and the fire occurred 
December 1, 1900. In the present case, the loss by fire occurred some two 
months after. We think the Horton Case is the logic of the situation and 
authority in this case. 

In Cottingham v. Ins. Co., 168 N. C. at page 260, 84 S. E. 274, L. R. A. 
1915D, 344, Ann. Cas. 1917B, 1237, we find: “The loss occurred as above stated, 
after the deed of trust was paid off and canceled. 2 Cooley, Ins. 1780, citing 
many cases, says: “The general rule that a breach of the condition against 
incumbrance is ground for forfeiture must be modified where the incumbrance 
is merely temporary, and is not in existence at the time of the loss. It may 
be regarded as settled by the weight of authority that the effect of the in- 
cumbrance is merely to suspend the risk, and on cancellation or discharge jf 
the incumbrance the policy is revived.’ Elliott, Ins. § 205, collating the authdri- 
ties also says: ‘The weight of authority seems to support the view that a 
violation of a condition that works a forfeiture of the policy merely suspends 
the insurance during the violation, and if the violation is discontinued during 
the life of the policy, and does not exist at the time of the loss, the policy 
revives, and the company is liable, although it had never consented to the wiola- 
tion of the policy, and the violation was such that the company could, had it 
known of it at the time, have declared a forfeiture therefor. To same pur- 
port Phillips on Insurance, § 975, and 1 May, Insurance (3d Ed.) § 101; 2 
A. & E. 288, and note. A case almost exactly in point is Strause v. Ins.. Co., 
128 N. C. 64, 38 S. E. 256, where the defendant set up a defense that the mill 
was operated at night, contrary to the provisions of the policy, and this court 
said: ‘The fire occurred more than three months thereafter, and was in no 
wise traceable, so far as the evidence shows, to the working at night, which 
had long ceased.’” 

We think perhaps there was sufficient evidence of knowledge on the part 
of defendant’s agent as to the advertisement and the fyct that no steps were 
taken to cancel the policy and some time elapsed befole the fire, but this is 
immaterial. This matter has been recently written about, in Smith v. Ins. Co., 
198 N. C. 578, 152 S. E. 688. 

The judgment of the court below is reversed. 


SCHMITZ v. OLSNESS, State Commissioner of Insurance. No. 5795. 
Supreme Court of North Dakota. June 28, 193('.” 
Rehearing Denied July 30, 1930. 
231 Northwestern Reporter 722. 
1. INSURANCE. 

Interest is allowable on hail insurance claims only in accordance with hail in- 
surance law; claimant pursuing remedy of mandamus to recover on hai‘ insurance 
claim may recover interest only for period warrant would have drawn (interest; 
if promptly issued (Comp. Laws Supp. 1925, § 189b21). SP re 

Syllabus by the Court. _ 
In answer to two certified questions, it is held: . 
Interest is allowable upon hail insurance claims only in accordance with 

the Hail Insurance Act, and, where the act provides, section 189b21, 1925 

Supplement to the Compiled Laws of 1913, that warrants shall draw in- 

terest from the lst day of December until payable, and it is made the duty 

of the state treasurer to call warrants each month to the amount of 

collections remitted, a claimant pursuing the remedy of mandamus may re- 

cover interest only for the period the warrant would have drawn interest 
had it been promptly issued. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

2. MANDAMUS. 

District court, while mandamus proceeding is pending therein, may in exercise 

of discretion before issuing writ entertain application for modification. 
Syllabus by the Court. 
While a mandamus proceeding remains pending in the district court, 

the court may, in the exercise of a proper discretion, before issuing the 

writ, entertain an application for modification based upon an issue not 
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previously submitted or decided, but which goes to the basis of the petition- 

er’s claim. 

(For other cases, see Mandamus, Dec. Dig. § 173.) 

Certified Question of Law from District Court, Burleigh County; Fred Jan- 
sonius, Judge. 

Action by B. L. Schmitz against S. A. Olsness, Commissioner of Insurance. 
On petition by defendant for modification of writ of mandamus theretofore issued 
out of office of the clerk of district court, wherein certain questions were certified 
by the trial court for determination. 

Questions answered, and cause remanded. 

Jacobsen & Murray, of Mott, for petitioner. 

James Morris, Atty. Gen., and Charles Simon, Asst. Atty. Gen., for respondent. 

Brrpzew, J. 

Subsequent to the decision of the above-entitled matter on appeal, reported in 
58 N. D. 604, 226 N. W. 629, a writ of mandamus issued out of the office of the 
clerk of the district court of Burleigh county directing the issuance of certain’ war- 
rants in payment of claims for hail insurance. To this writ there was a return, 
an answer to the return, and, subsequently, a petition by the defendant for modi- 
fication of the writ. The petition for modification presented two questions of law 
for decision by the trial court, and these two questions, being decided by the 
court and considered determinative of the cause, are certified to this court under 
sections 7849b1 to 7849b3, inclusive, 1925 Supplement to the 1913 Compiled Laws. 
The questions are: (1) Is the defendant, under the Hail Insurance Act, authorized 
to pay interest at the rate of 6 per cent per annum on claims wherein a loss was 
sustained during the farming season of 1926 and which were litigated in the dis- 
trict and the Supreme Courts, the final determination of the Supreme Court being 
that the claims should be paid, no reference to interest being made in the decision? 
(2) Can the defendant in this action lawfully pay: the claimants where a with- 
drawal was filed during: the farming season of 1926, assuming such withdrawal to 
have been filed prior to the time the loss by hail was sustained? The district 
court decided that interest was payable from December 1, 1926, and that the de- 
fendant should not be required to issue warrants for claims where withdrawal from 
the protection of the hail insurance fund had been regularly filed. 

As we understand the contentions of the plaintiff concerning these questions, 
they are, substantially, that there is a judgment entered in the court below which 
was allowed to becctne final, and which decreed that the plaintiff was entitled to 
a writ of mandamus directing the payment of claims with interest, and that con- 
sequently neither the question of interest nor of the withdrawal of cropped lands 
from the protection of the hail insurance fund is any longer open to question; 
that the defendant, in answering the original petition and upon appeal, neglected 
% taige any issue concerning either interest or withdrawals, and should now be 
preclu&, from doing so. The plaintiff also contends that interest was properly 
allowed Yh the first instance. Against these contentions, the defendant asserts 
that there 15% such final judgment as is claimed by the plaintiff; that the entire 
proceedifig’ is still pending; that the parties had originally chosen to litigate the 
claims in so far as they were dependent upon the filing of crop listing affidavits 
and had neglected to submit proof respecting withdrawals; that there has been 
no adjudication of any question save that of the time for filing crop listing aff- 
davits; that the remedy sought, being in a measure discretionary, should not be 
made finally effective by awarding the writ where facts are brought to the atten- 
tion of the court showing that a miscarriage of justice would result. 

We have carefully searched the record, and we are unablet to find any final 
judgment awarding to the plaintiff the writ of mandamus. It is true that prior 
to the original appeal to this court the district court had entered a judgment in 
favor of the plaintiff as to two claims, one of the William H. Brown Company and 
George Schwartz for $322.40 and the other of F. H. Miller for $382.20. This 
judgment directed the issuance of a writ of mandamus requiring the payment of 
these claims “with interest thereon at the rate of six per cent per annum from 
the 30th day of July, 1926.” It also directed a dismissal of the petition as to the 
other claims. The plaintiff appealed from that portion) of the judgment which 
dismissed the petition, and the defendant from that portion which directed the 
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issuance of the writ on the two claims above mentioned. In the presentation of 
those appeals in this court no question was attempted to be raised by either party 
concerning either interest or withdrawals. The sole question that was presented 
and decided was as‘to the limit of time for filing crop listing affidavits. (See de- 
cision on appeal, supra.) 

The record does not show the entry of any judgment in favor of the plaintiff 
under which he would be entitled, as a matter of right, to the issuance of a writ 
of mandamus in any particular form or requiring the issuance of warrants in any 
stated or adjudicated amount. The proceeding is still pending in the district 
court, and it can only be terminated without the consent of the defendant by the 
issuance and execution of a writ of mandamus which will conform to the clear 
right of the plaintiff in light of the showing made by him and the determination 
of the law applicable. While the cause was thus pending, the trial court enter- 
tained, at the instance of the defendant, an application or petition for modification 
of the writ alleging facts which, if supported by proof, would show that, though 
steps had been taken in the first instance to effect insurance, the policies were not 
in force at the time of the loss by reason of the voluntary withdrawal of the 
insured. In short, the facts which the defendant desires to bring to the attention 
of the court would show that the plaintiff has no such clear legal right as to be 
entitled to a writ embracing the full amount claimed. Since the proceeding is still 
pending, and since there is no judgment adjudicating the right of the plaintiff as 
against such a claim of the defendant, no reason is apparent why the court may not 
entertain a motion or application bearing upon the fundamental rights and obliga- 
tions of the parties. It must be remembered that, though mandamus has taken on 
much the aspect of an ordinary civil action or remedy, nevertheless the issuance 
of the writ is an exercise of a measure of discretion. State ex rel. Johnson v. Ely, 
23 N. D. 619, 137 N. W. 834; State ex rel. Minehan v. Thompson, 24 N. D. 273, 
139 N. W. 960; 2 Spelling, Injunctions and Other Extraordinary Remedies (2d 
Ed.) § 1371; 2 Bailey on Habeas Corpus, §§ 808 to 812. If the allegations of fact 
in the petition for modification of the writ be substantiated, the writ should not in- 
clude a direction for the payment of the claims based upon insurance protection 
which had been voluntarily withdrawn before the loss. We see no reason why the 
court before granting the writ might not look behind the prima facie case made 
by the pleadings and proof and inquire further whether the legal right is as clear 
as it appears to be. This would be a proper exercise of discretion. 


[1] Turning now to the questions submitted, (1) is the plaintiff entitled to 
interest? We are of the opinion that this question must be answered in the nega- 
tive. The Hail Insurance Act contemplates the adjustment of all losses prior to 
the Ist day of December of each year, and requires the commissioner of insurance 


to furnish to the auditor a certified list of claimants as a basis for the drawing of 
warrants upon the state treasurer. 


The act specifies, section 189b21, 1925 Supplement to the Compiled Laws of 
1913: “All such warrants shall be paid from the state hail insurance fund and 
shall draw interest from the Ist day of December at the rate of six per cent per 
annum until due and payable. Such warrants shall become due and payable on 
the call of the state treasurer. It shall be the duty of the state treasurer at least 
once each month to call such warrants to the amount of the collections remitted to 
him by the various county treasurers during the preceding month.” This statute 
clearly contemplates that interest shall not be allowed prior to the Ist day of De- 
cember and that the warrant shall draw interest only from the Ist dav of De- 
cember until they become due and payable. A claimant whose lawful claim is not 
certified has a speedy remedy in mandamus. The plaintiff in the instant case em- 
ployed such remedy, but not until after considerable delay. The claimant is not 
entitled to occupy a stronger position against the hail insurance fund than he 
would have occupied had he promptly resorted to his remedy and secured a hail 
insurance warrant or warrants drawing interest from the Ist day of December, 
1926. There is nothing in this record to indicate that, had such a warrant been 
issued, it would not have been promptly called by the state treasurer. There is uu 
provision of the statute under which a claimant against the hail insurance fund 
may voluntarily withhold the pursuit of his claim and augment the amount of it 
by an interest charge. Neither does there appear to be any statutory authority for 
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the officers charged with the duty of levying for the indemnity fund to anticipate 
interest claims to any greater extent than an amount sufficient to pay interest 
from the lst day of December each year until the call of the warrants by the 
state treasurer. 

This is not a case where the plaintiff is suing the state upon a given demand 
under a statutory permission where the state might be held to the same measure 
of liability as an individual. In this proceeding the plaintiff has no right other 
than as claimant against the special fund. The rights of the plaintiff and of all 
other claimants are necessarily limited by the legislative authority conferred to 
levy and disburse the particular fund. There being no authority to levy for the 
purpose of meeting interest charges on deferred claims and no authority to dis- 
burse the fund for that purpose, the warrants should not include interest charges. 

[2] (2) Answering question No. 2, no question touching the withdrawal had 
been submitted or decided upon the previous appeal, and, as above pointed out, 
the record fails to show any adjudication of this matter which would remove it 
from the jurisdiction of the trial court so long as the cause was there pending. 
3efore the writ issues, it is within the realm of the trial court’s discretion to in- 
quire whether the insurance which was originally effected upon the crops remained 
in force until the loss or whether it had been voluntarily withdrawn by the bene- 
ficiaries. Our answer to the second question, therefore, instead of being categorical, 
is that the district court has jurisdiction to entertain the application of the de- 
fendant for a modification of the writ based upon the issue of the withdrawal of 
lands which was not submitted or decided upon the previous appeal. 

Counsel for the petitioner insist that in the instant case the certified questions 
should not be entertained in this court and answered, for the reason that they, 
particularly the second one, are not finally determinative within the statute author- 
izing such procedure. See Clark v. School District, 45 N. D. 497, 178 N. W. 
730; Guilford School District No. 3 v. Dakota Trust Co., 46 N. D. 307, 178 N. W. 
727; Harrington v. Eggen, 50 N. D. 569, 197 N. W. 136; Malherek v. City of Fargo, 
48 N. D. 1109, 189 N. W. 245; Stutsman County v. Dakota Trust Co., 45 N. D. 
451, 178 N. W. 725; Union Insurance Agency of Minot v. Insurance Co. of North 
America, 50 N. D. 606, 197 N. W. 225. 

There is merit in this contention as applied to the second question; but, in view 
of the fact that the uncertainty arising.in the mind of the trial court may be due 
largely to difficulty in understanding the scope of the prior decision of this court, 
we think we may with propriety clear up the underlying jurisdictional doubt. 

The cause is remanded for further proceeding. 

Burke, C. J., and Nuessle, Burr, and Christianson, JJ., concur. 


FEDAS v. INSURANCE CO. OF STATE OF PENNSYLVANIA. 
Supreme Court of Pennsylvania. May 27, 1930. 
151 Atlantic Reporter 285. 
1. INSURANCE. 


If insurer having knowledge of loss throws insured off his guard as to 
necessity for filing proof of loss, insurer cannot take advantage of failure to 
file such proof. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

2. INSURANCE. 
Insurer may waive filing of technical proof of loss. 
(For other cases, see Insurance, Dec. Dig. § 555.) 

3. INSURANCE. 

Insurer’s waiver of filing proof of loss may be inferred from act evidencing 
recognition of liability or from denial of liability on other grounds than failure 
to file proof of loss. 

(For other cases, see Insurance, Dec. Dig. §§ 558[6], 559[1].) 

4. INSURANCE. 

Waiver of filing proof of loss may be shown by parol in express language 

or by necessary implication. 


(For other cases, see Insurance, Dec. Dig. §§ 557, 558[1].) 
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5. INSURANCE. s sts 

As respects waiver of proof of loss by denying liability, policyholder may 
not be prejudiced for failure to observe technicality, performance of which 
would be useless. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
8. INSURANCE. 

Where insurer waives requirement of proof of loss and insured thereafter 
furnishes it, he does not lose his rights under original waiver. 

(For other cases, see Insurance, Dec. Dig. § 555.) 
9. INSURANCE. : 

An insurance policy should be interpreted so that it covers intention of 
parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
10. INSURANCE. 

In ascertaining loss from partial burning of insured building, result is reached 
by taking cost of reconstruction as of date of fire. 

(For other cases, see Insurance, Dec. Dig. § 494.) 
12. INSURANCE. 

“Actual cash value” within fire policy means what it would cost to replace 
building or chattel as of date of fire. 

(For other cases, see Insurance, Dec. Dig. § 499.) 
13. INSURANCE. 

Difficulty in arriving at actual cash value in determining loss under fire 
policy cannot defeat insured’s right to compensation. 

(For other cases, see Insurance. Dec. Dig. § 499.) 
14. INSURANCE. ; 

In action on fire policy, objection that estimate as to cost in reconstructing 
partially destroyed building was based on cost price of new material, without 
depreciation, held without merit. 

(For other cases, see Insurance, Dec. Dig. § 494.) 


Appeal from Court of Common Pleas, Columbia County; Charles C. Evans. 
President Judge. 


Action by Mary Fedas, now Richiy, against the Insurance Company of the 
State of Pennsylvania. Judgment for defendant, and plaintiff appeals. 

Reversed, and venire facias de novo awarded. 

Argued before Moschzisker, C. J., and Frazer. Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 


E. J. Mullen and G. W. Moon, both of Bloomsburg, for appellant. 


Horace Michener Schell, of Philadelphia, and R. S. Hemingway, of Bloonis- 
burg, for appellee. 


KEPHART, J. 


This was an action on an insurance policy for the partial destruction of 
a dwelling and household goods. Recovery was denied in the court below be- 


cause the proof of loss had not been filed within the time limited by the con- 
tract. 


The company was duly notified of the fire, and, through its agent, the 
owner met the adjuster, who stated to her that the company would not pay 
the loss because she was criminally responsible for the fire. Action to establish 
that liability was taken by the authorities but later dropped for want of proof. 
In the action to recover damages for the loss, the court below held that, by 
filing the proof of loss several months after the time required by the policy, 
appellant was estopped from setting up the company’s waiver of the require- 
ment to file proof of loss in 60 days. The insured appeals. 


[1, 2] The utmost fair dealing should characterize the transactions between 
an insurance company and the insured. If the insurer, having knowledge of a 
loss, by any act throws the insured off his guard as to the necessity of per- 
forming some duty enjoined by the policy, the insurer should not be permitted 
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to take advantage of the failure to act. It has been held many times that an 
insurance company may waive filing a technical proof of loss. 

[3, 4] Waiver may be inferred from any act evidencing a recognition of 
liability, or from a denial of liability on other grounds than failure to file proof 
of loss. Pennsylvania Fire Ins. Co. v. Dougherty, 102 Pa. 568; Simons v. Safety 
Mutual Fire Ins. Co., 277 Pa. 200, 203, 204, 120 A. 822; Roe v. Dwelling-House 
Ins. Co., 149 Pa. 94, 23 A. 718, 34 Am. St. Rep. 595; First Nat. Bank of Mildred 
v. Home Ins. Co., 274 Pa. 129, 118 A. 17. Waiver may be shown by parol in 
express language, or, as in this case, it may appear by necessary implication. 
Bush v. Hartford Fire Ins. Co., 222 Pa. 419, 71 A. 916. 

[5] Appellee had prompt notice of the loss, as its agent visited the place 
where the fire occurred. It had through its adjuster refused payment on other 
ground than failure to file the proof of loss. Of what avail was it thereafter? 
A “proof of loss” is to acquaint the insurance carriers with the amount of loss 
from the insured’s viewpoint. If its representative adopts another method of 
ascertaining the loss, or states that it will not pay any loss, what would be the 
use of filing a proof of loss? A policyholder need not do a vain thing; nor is he 
to be prejudiced for failure to observe a technicality, the performance of which 
would be useless. The court below, however, acted on the authority of two Su- 
perior Court cases (Edelson v. Norwich Union Fire Ins. Co., 59 Pa. Super. Ct. 
379, and Ulysses Elgin Butter Co., Ltd., v. Hartford Fire Ins. Co., 20 Pa. Super. 
Ct. 384) to sustain an estoppel to assert the waiver. 

[6,7] An estoppel exists where one by his words or conduct causes another to 
believe in the existence of a state of facts, inducing reliance thereon in some 
act of mutual concern, and the inducing person wishes to assert, prejudically 
facts in opposition to those first held out to be true, on which action was taken. 
This cannot be done; the one making the inducement is estopped. But one is 
not estopped unless the contemplated action would prejudicially injure another. 
Wherein was the insurance company injured, or in what respect did it alter its 
position after the waiver, by receiving the proof of loss, or in what aspect 
could the receipt be a “waiver of a waiver,” as suggested? It declined to pay 
for a reason that afterward turned out to be without foundation. The rights of 
the parties were fixed. The company had contracted to pay the loss; must suit 
be instituted, or should the insured ask for payment and submit his bill? The idea 
of a waiver of the waiver would dispel all ideas of amicable settlement; and if a 
later presentation of proofs operates to bar the remedy, then logically the state- 
ment of claim filed in the action at law. containing the same information, would 
have the same effect. The policyholder is not to be punished for voluntarily 
taking a step which tends to avoid litigation. 

[8] Where a company waives the requirement of a technical proof of loss, 
and the insured thereafter furnishes it, he does not lose his rights under the 
original waiver. 26 C. J. 393; Warshawky v. Insurance Co., 98 Iowa, 221, 67 N. W. 
237. See, also, Jenkins v. Insurance Co., 282 Pa. 380, 127 A. 836. The court 
below was in error in so holding, and, if the two Superior Court cases conflict 
with this view, they are overruled. 

{9,10} Because of our conclusion on this subject, it is necessary to pass on 
another question as to the measure of damages where there has been a partial 
destruction. The policy reads: “Actual cash value (ascertained with proper de- 
ductions for depreciation) on the property at the time of loss or damage, but not 
exceeding the amount which it would cost to repair or replace the same with 
materials of like kind and quality within a reasonable time after such loss or 
damage.” We stated in Penna. Co. vy. Contributionship, 201 Pa. 497, 51 A. 351, 57 
L. R. A. 510, that in ascertaining the loss resulting from the partial burning of 
a building, the true result is to be reached by taking the cost of reconstruction 
according to the conditions existing and lawfully imposed at the time when the 
fire occurred. And where a manufacturer of machinery insured machinery 
under a similar policy, we held that the measure of damages was not the market 
value of the property destroyed, but what it would cost the insured as a manu- 
facturer to replace it. Standard Sewing Machine Co. vy. Insurance Co., 201 Pa. 
645, 51 A. 354. But this rule is not invariable. A policy should be interpreted so 
that it may cover the intention of the parties (Humphreys v. National Benefit 
Ass’n, 139 Pa. 214, 20 A. 1047, 11 L. R. A. 564); and where properity is of a pecu- 
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liar character and the intent of the policy is to protect the insured against its 
loss, the policy should be construed to effect that purpose. Thus, where the 
subject-matter insured is a machine, a house, a manufacturing establishment, or 
property of that character, the rule above stated “the cost of repairing or re- 


placing such property as of the date on which it is injured or destroyed,” applies, ~ 


because the proof is readily accessible; but where property is peculiar, such as 
whisky, the market price may control, since whisky, from circumstances of make 
and age, by the widest stretch of imagination could not be susceptible of a proof 
such as required for a building. Frick v. United Firemen’s Insurance Co., 218 Pa. 
417, 67 A. 743, 746. “Whisky has a distinctive character and quality of its own,” at 
least this court said so years ago. 

Appellee contends for market value. The policy provides for indemnity to the 
extent of the actual cash value, with allowance for proper depreciation of the 
property at the time of loss, not exceeding cost of repair or replacement. 

[11,12] Generally speaking, “actual cash value” does not mean market value, 
as the term is understood. “Market value,” as here urged, embodies what a 
purchaser willing to buy feels justified in paying for property which one is 
willing but not required to sell. “Market value” includes factors of time, place, 
circumstance, use, and benefit; depreciation is included, but one figure is the 
result of these considerations, the price to be paid. Ordinarily actual cash value 
has no relation to any of these factors; it is value under all times, such as the 
cost of manufacturing or building or book value. The policy intended something 
different from market value; the latter includes “depreciation,” while the “actual 
cash value” of the policy is to be diminished by “depreciation.” Actual cash 
value in a policy of insurance means what it would cost to replace a building or 
a chattel as of the date of the fire. 

[13] Where a building is entirely destroyed the application of the rule is 
simple; where a building is partially destroyed, it may be difficult to arrive at 
actual cash value, less deprecation if it is to be considered; but difficulties cannot 
prevent the right to compensation. There enters into actual cash value of the 
part destroyed the fact that it was a part of an entire property and the use 
made of it. It is summed up in the idea “the cost of replacing in as nearly as 
possible the condition as it existed at the date of the fire.” 

The actual cost of new material, with deduction for depreciation, which is 
nct sufficient to replace the building as nearly as it could be as of the date of the 
fire, does not comply with the policy, which was to insure against loss at ex- 
ceeding the amount named in the insurance. 

If the new material is to be depreciated to reach the actual cash value con- 
templated by the policy, the timber or part destroyed must be considered in 
connection with the whole structure and valued accordingly, and should re- 
flect the use in place. The result reached is that called for in the policy—re- 
placement as nearly as possible, or its cost. If part of the building destroyed can- 
not be replaced with material of like kind and quality, then it should be sub- 
stantially duplicated within the meaning of the policy. 

_ [14] Complaint is made that the estimate in evidence was based on the cost 
price of new material, without depreciation, for the restoration of a frame 
building at least four or five years old. This technical objection to the offer, 
because it was new material undepreciated, is without merit, since the estimate 
had value as evidence bearing on the ultimate question. Cummins vy. Insurance 
Co., 192 Pa. 359, 43 A. 1016. To sum up, “actual cash value” means the actual 
value expressed in terms of money of the thing for the purpose for which it was 
used; in other words, the real value to replace. The rule established by our de- 
cisions seeks a result which will enable the parties to restore the property to as 
near the same condition as it was at the time of the fire, or pay for it in cash; 
that was the loss insured against. Furniture in use in a home destroyed must be 
valued at what it was worth in cash, considering the use to which it had been 
put. What its value might have been to another as secondhand furniture furn- 
ishes no aid: but age with use may enter into the calculation. 

[15] The character of the evidence necessary to establish loss has been 
before the court. The testimony of any one reasonably experienced in values 
would be sufficient to enable the jury to fix in money the loss on real as well 
as personal property. It is not a rule of thumb but of common sense. Property 
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should be appraised at what the witnesses believe it was worth, or what it would 
cost to replace it with the same or similar property. 


Judgment of the court below is reversed, and a venire facias de novo 
awarded. 


DAY v. NORTHWEST GERMAN — MUT. LIFE INS. CO. 
No. 6530. 
Supreme Court of South Dakota. 
Aug. 12, 1930. 
231 Northwestern Reporter 900. 
2. INSURANCE. , 
Proof of mere change of occupancy of insured premises, without showing 
that change increased fire hazard, held not to avoid policy. 
(For other cases, see Insurance, Dec. Dig. § 322.) 
3. INSURANCE. 
Burden of proof is upon insurer to show that change in occupancy increased 
fire hazard. 

The fire policy provided that the policy shall be void if any change, 
other than by death of insured, takes place in the interest, title, or posses- 
sion of the subject of insurance (except change of occupancy without in- 
creased hazard), whether by legal process or judgment or by voluntary 
act of an insured or otherwise, unless otherwise agreed and indorsed on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 
4. INSURANCE. 

In action on fire policy, where evidence whether deed to insured premises 
had been delivered in escrow was conflicting, question was for jury. 

(For other cases, see ae, Dec. Dig. § 668[5].) 
8. INSURANCE. 

Placing deed in escrow held not to violate conditions in fire policy against 
change of title or interest. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 
Burcu, J., dissenting. 
Appeal from Circuit Court, McPherson County; John F. Hughes, Judge. 
Action by Ira O. Day against the Northwest German Farmers’ Mutual In- 


surance Company. From a judgment in favor of plaintiff and an order denying 
a new trial, defendant appeals. 

Affirmed. 

Theo. J. P. Giedt, of Eureka, and J. M. Berry, of Ipswich, for appellant. 

W. M. Potts, of Mobridge, and Thomas Ringsrud of Eureka, for respondent. 

SHERWoOop, J. 

This is an action on a policy of fire insurance. The jury returned a verdict in 
favor of the plaintiff for $1,816.41. From a judgment entered on this verdict and 
an order denying a new trial, defendant appeals. 

[1] Only five of the thirteen assignments of error were argued. They are: 
Nos. 7, 10, 11, 12 and 13. The assignments not argued are deemed abandoned. 
Steensland v. Noel, 28 S. D. 522, 134 N. W. 207. 

Assignments Nos. 7, 10 and 11 were argued together. No. 7 predicates error 
on the refusal to direct a verdict for defendant at the close of plaintiff's testimony ; 
No. 10, on the refusal to direct a verdict at the close of the case; and No. 11 speci- 
fied the particulars in which the evidence is insuffigient to support the verdict. The 
particular point presented by each of these assignments was that the title and pos- 
session of the subject of insurance had been changed without the consent of de- 
fendant. Assignments Nos. 12 and 13 were argued together and relate to denying 
defendant’s motion for a new trial. 

The insurance policy contained the following clause: 


“This entire policy, unless otherwise provided by agreement, endorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership * * * or if any change other than by death 
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of an insured take place in the interest, title or possession of the subject of 
insurance (except change of occupancy without increased hazard) whether by 
legal process or judgment or by voluntary act of an insured or otherwise. * * *” 

The facts necessary to determine the question presented are as follows: 
When Day obtained this policy of insurance on June 26, 1923, he was the sole 
owner and, with his family, in exclusive possession of the land and buildings 
covered by this insurance. 

About the month of February or March, 1925, Day agreed to sell the land to 
one Schnabel, and on April 1, 1925, delivered possession of the land and buildings 
to him. Schnabel and his family have been in the sole and exclusive possession 
of the premises covered by the insurance ever since said time. It is the conten- 
tion of appellant that this was a sale and delivery of the land to Schnabel and 
rendered the contract of insurance void. 

It is the contention of respondent that the deed and mortgage were not deliv- 
ered, but were left in escrow with one Anderson, who was acting as attorney for 
both parties in making the transfer, and were not to be delivered until a policy 
of insurance for $2,000 upon said buildings, in favor of Day, was obtained. 

By the terms of the policy the change of occupancy only avoided the policy 
when it increased the hazard or risk of the insurance company. 

It seems to be established by the great weight of authority that where the 
question is properly raised, the burden of proof is upon the insurance company to 
show that the change in occupancy increased the fire hazard. 

“It is generally held, without regard to whether the breach complained of is 
that of a condition precedent or a promissory warranty or conditions subsequent, 
that defendant has the burden of proving the facts alleged by it as constituting 
such a breach * * * accordingly where defendant relies on such facts as a ground 
for avoiding the policy * * * the burden is on it to prove * * * that the risk or 
ae was increased in violation of the terms of the policy.” 26 C. J. p. 516, 

In note 42 on the same page is given a large list of authorities from many 
different states sustaining this text. 

(2, 3] There is no proof in this record showing whether the change of occu- 
pancy did or did not increase the fire hazard. That being the case, proof of 
the mere change of occupancy from Day to Schnabel, without any showing that 
such change increased the fire hazard, did not avoid the policy of insurance. 
We are not unmindful of the decisions of this court in Smith v. Sec. Mut. Fire 
Ins. Co., 37 S. D. 418, 158 N. W. 991; Smith, Trustee v. Retail Merchants’ Fire 
Ins. Co., 29 S. D. 332, 137 N. W. 47, 42 L. R. A. (N. S) 173; and Russell v. 
Elliott, 45 S. D. 184, 186 N. W. 824, 22 A. L. R. 556. But in none of these 
cases was the question of who had the burden of proving whether or not the 
fire hazard was increased by the change of occupancy presented or decided. 

Here the question of who must advance the proof as to the increase of such 
risk is presented, and we hold that the burden of making such proof is upon the 
defendant company, and proof merely of a change of occupancy of the property 
insured without proving also that such change of occupancy increases the fire 
hazard does not avoid the policy of insurance. 

Upon the question of the delivery of the deed and mortgage both Day and 
Schnabel testified that both the deed and mortgage were left with one Anderson 
and were to be held by him until an insurance policy on the buildings for $2,000 


payable in case of loss to Day was obtained. In addition to that, Day testified as 
follows: 


“I have heard the testimony with reference to this deed and mortgage executed 
and delivered to Mr. Anderson’s office at Burnstad. I executed the deed and left 
it there. Mr. Schnabel was present at the time. Mr. Schnabel was the grantee 
in the deed. The deed was to be left there until a $2,000 insurance was taken out, 
payable to me, then it should be put on record. That insurance has not been sur- 
rendered to me. I did not pay for recording the deed. * * * I never told Anderson 


to record them. I did not send any deed or mortgage to the Register of Deeds to 
be recorded.” 


In opposition to this evidence it was shown that this deed and mortgage were 
dated on the 20th day of February, 1925, and filed on the 16th day of March, 
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1925, in the office of the register of deeds of the proper county. That while 
the mortgage was not in possession of Day at the time of trial,.it presumably 
had been in his possession before that time. That while the deed between Day 
and Schnabel was made in February and possession was given by Day to Schnabel 
on the Ist day of April, neither Day nor Schnabel had made any inquiry con- 
cerning the papers deposited with Anderson or made any effort or inquiry to 
obtain insurance, except that Day sent his policy of insurance to the insurance 
company about five months after he had delivered the possession of the property 
to Schnabel. In Day’s letter transmitting the policy of insurance he merely re- 
quested the company to issue a new policy to Schnabel. The insurance company 
neither complied with his request, answered his letter, nor canceled the policy 
of insurance. 

[4-8] While this evidence with regard to the escrow might not be convincing 
to us, it presented questions of fact and of the credibility of witness which were 
properly submitted to the jury; and the verdict of the jury is final upon the ques- 
tion of the delivery of the deed. Where a deed is placed in escrow to be de- 
livered only on the happening of a condition subsequent, its delivery before the 
performance of the condition and contrary to the directions of the grantor will 
not pass title. 18 C. J. p. 206, § 105. Recording, if not at grantor’s direction, 
is not conclusive proof of delivery. 18 C. J. p. 207, § 110. Such incomplete con- 
veyance does not violate the conditions in a policy of insurance against. change 
of title or interest. 26 C. J. p. 232, § 282. 

[9, 10] For the reasons heretofore given, the motion for new trial based 
on the insufficiency of the evidence to sustain the verdict and errors of law occur- 
ring at the trial must be denied. The motion based on newly discovered evidence 
rests largely on the affidavits of Hocholter and Giedt. Hocholter was a witness 
at the former trial. All he would testify to appeared in the records and files of 
his office when he was called as a witness before. This is not newly discovered 
evidence and no sufficient reason is shown why it was not produced at the former 
trial. Giedt’s affidavit is denied by Anderson, who swears he would not deny the 
testimony of Day and Schnabel. The other matters in the affidavits and other 
papers merely relate to cumulative evidence. The motion for a new trial on the 
ground of newly discovered evidence was properly denied. 

There being no other errors pointed out in the record, the judgment and order 
of the trial court are affirmed. 

Brown, P. J., and Polley, J., concur. 

Campbell, J., concurs in result. 

Burch, J., dissents. 


AMERICAN CENTRAL INS. CO. v. HULEN. 
No. 12198. 


Court of Civil Appeals of Texas. Fort Worth. 
May 17, 1930. 
Rehearing Denied July 5, 1930. 
30 Southwestern Reporter (2d) 563. 
1. INSURANCE. 

Where insurance under special contract covering locomotive did not begin 
until. several hours after locomotive burned, insured cannot claim insurance under 
general provisions of policy covering railroad’s rolling stock. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

2. INSURANCE. 

Binding contract for fire insurance on property already destroyed cannot be 
made. 

Such a contract cannot be made, since there is nothing after destruction 

to which policy can attach. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by John A. Hulen, as receiver for the Trinity & Brazos Valley Rail- 
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way Company, against the American Central Insurance Company. Judgment for 
plaintiff, and the defendant appeals. 

Reversed and rendered. 

Thompson, Knight, Baker & Harris and George S. Wright, all of Dallas, for 
appellant. 

Thompson & Barwise, of Fort Worth, for appellee. 

DuNKLIN, J. 

The American Central Insurance Company has appealed from a judgment in 
favor of J. A. Hulen, receiver for the Trinity & Brazos Valley Railway Company, 
on a fire insurance policy issued to that company. 


The trial was before the court without a jury on an agreed statement of facts 
which was in the record; and the only question involved on this appeal is whether 
or not the fire loss for which a recovery was awarded was a risk covered by the 
provisions of the policy issued by the appellant to the appellee. The recovery was 
for damage to an engine that had been leased by plaintiff from the Fort Worth & 
Denver City Railway Company for the sum of $1,524.56, which sum it was agreed 
on the trial was the actual fair and reasonable cost of repairing the engine and 
replacing parts thereof, which had been destroyed by fire. 

The policy sued on was dated March 1, 1923, and the term for which the 
insurance therein granted was for one year from and after that date. The total 
amount of insurance stipulated in the policy was $1,757,462 and the premiums paid 
therefor were $17,825.86. Attached to the policy and as a part thereof were 
separate schedules of the items insured. Schedules Nos. 1 to 7, inclusive, covered 
depots, section houses, bridges, platforms, and numerous other structures. The 
items so covered were listed separately with the value and insurance on each. 
In schedule No. 10 there was listed locomotives and tenders, passenger coaches, 
baggage and mail cars, freight cars, working equipment, all of which was owned 
by the insured, and also 26 Mather stock cars which had been leased by the 
assured, all of which was itemized with the amount of insurance stated for each 
item. Following those lists of property, schedule No. 10 contains these provisions: 

“Schedule No. 10—Owned Rolling Stock. 

“$924,260.—On Rolling Stock, Owned by the assured, as hereinafter described 
and numbered, which is to be covered wherever it may be, whether in any Engine 
or Car House, or Repair Shop, or other Building of the Assured, or otherwise, 
upon the Line of the Road hereby insured, and its Branches, Spurs, Side Tracks 
and Yards, owned, leased or operated by the Assured at the date of this policy, 
and upon such extensions or branches, as may be constructed by or for the Assured 
during the term of this policy, but this insurance shall not apply on the Line of 
any Road leased or operated by the Assured, unless the name of such Road is 


specified as being insured in part under this Policy, or its name given in this 
Schedule. * * * 


“The insurance as above described shall also apply to the Liability of the As- 
sured for Rolling Stock (not being Rolling Stock leased by the Assured) which is 
the property of other Railroads (but shall not attach on Rolling Stock owned by 
Private Individuals or by Firms or Corporations other than Railway Corpora- 
tions), while the same is temporarily on the Line of the Road hereby insured, 
its Branches, Spurs, Side Tracks and Yards, as described above, in the usual 
and necessary interchange of traffic and of cars, the classes and limits to be con- 
fined solely to the classes insured and particularly described above. It being 
understood ad agreed that all claims on foreign cars are to be limited to the 
amounts specified above on cars of similar capacity, but if no car of identical 
capacity be insured above, then the liability hereunder shall be limited to the 
amount specified on car of next capacity; but nothing herein contained shall be 
construed as covering cars of classes other than those specified and insured 
above. * * * 

“It is understood by this Company that the above specification No. 10 cor- 
rectly represents the full number of the Locomotives and Tenders and Cars of 
their respective classes, owned by the Assured at the date of this policy, accord- 
ing to the records of the assured; and it is agreed by the Assured, that any 
Rolling Stock acquired during the currency of this policy (other than Rolling 
Stock being acquired under the terms of Car Trust agreements and insured else- 
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where) shall be reported to this company within thirty days after its acquirement, 
and the appropriate pro rata premiums paid therefor, from date of its acquire- 
ment, failing in which, this Company: shall not be liable for such additional Roll- 
ing Stock. It is further understood and agreed that should any Car Trust agree- 
ment be satisfied and the insurance on such Rolling Stock expire during the 
term of this Policy, such Rolling Stock shall be added hereto at the expiration 
of the insurance, and the proper pro rata premium paid on it. * * * 

“To avoid misunderstanding, it is agreed that Leased Rolling stock described 
in Schedule No. 10 shall be covered wherever it may be in like manner as Owned 
Rolling Stock under Schedule No. 10 is covered.” 

The following are the facts agreed upon by the parties in the suit on the 
trial of the case: 

“It is agreed: 

“1. That John A. Hulen, plaintiff, is the duly and legally appointed and quali- 
fied receiver for the Trinity & Brazos Valley Railway Company and of all its 
properties of every kind and character and as such receiver is entitled and author- 
ized to bring this suit; that defendant is a foreign corporation doing business 
in the State of Texas and engaged in the general business of insurance against 
loss and damage of property by fire. 

“2. That on or about the Ist day of March, 1923, plaintiff, as Receiver, was 
the owner and possessor of all the real and personal property of the Trinity & 
Brazos Valley Railway Company of every kind and character in the State of 
Texas; that on a certain date, to wit: March 1st, 1923, defendant executed, issued 
and delivered to plaintiff its certain written contract or policy of insurance known 
as Texas Standard Fire Policy No. 7003, whereby, in consideration of the pay- 
ment by plaintiff to defendant of the premium of Seventeen Thousand Eight 
Hundred Twenty-five Dollars Eighty-Six Cents ($17,825.86), the defendant in- 
sured the plaintiff from the lst of March, 1923, at noon to the lst day of March, 
1924, at noon, against loss and damage by fire to the amount of One Million, 
Seven Hundred Fifty-Seven Thousand, Four Hundred Sixty-Two Dollars ($1,- 
757,462.00) upon certain property described in said policy of insurance and in the 
schedules belonging to and made a part of said policy, as is more fully shown 
by said policy of insurance and the printed schedules, binders and endorsements 
belonging to and made a part of said policy; said policy, schedules and endorse- 
ments being hereto attached, marked ‘Exhibit A’ and made a part hereof. 

“3. That during the latter part of October, 1923, and the early part of No- 
vember, 1923, on the dates hereinafter specifically set out, plaintiff herein leased 
from the Fort Worth and Denver City Railway Company and the Missouri, 
Kansas & Texas Railroad Company fourteen (14) locomotives or engines, all 
of which entered the service of the receiver on the dates shown in ‘Exhibit B’; 
that at noon on November 16, 1923, plaintiff reported the acquirement of said 
equipment to defendant herein and asked for insurance on said equipment in the 
sum of One Hundred and Twelve Thousand Dollars ($112,000.00), all of which is 
fully shown by a true and correct copy of said report attached hereto and made 
a part hereof and marked ‘Exhibit B’; that the defendant duly acknowledged 
receipt of plaintiff’s report of November 16, 1923, as shown by a true and correct 
copy of said acknowledgment hereto attached and made a part hereof and 
marked ‘Exhibit B’, and thereupon delivered to plaintiff its duly- executed en- 
dorsement No. 5, which said endorsement is attached to and forms a part of said 
original policy No. 7003 and covers the locomotives therein set out. 

“That after said endorsement No. 5 had been attached to and made a part of 
said policy, defendant rendered plaintiff a bill in the amount of Two Hundred 
thirty-Seven Dollars and Fifty-Five Cents ($237.55) additional premium, (which 
premium was promptly paid by plaintiff to defendant). 

“3-A. That the $237.55 additional premium covered the property described in 
endorsement No. 5 from noon November 16, 1923, to noon, March 1, 1924, and 
was the only premium that the defendant ever sent bill to the plaintiff for. That 
the plaintiff is now, and has been at all times material herein ready, willing and 
able to pay any premiums proper on said leased locomotives from the dates 
of their acquirement, and plaintiffs now offer to pay such premiums and defen- 
dant does not question the sufficiency of the plaintiff’s tender. 

“3-B. That the defendant insurance company refused to comply with the 
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request contained in the letter, exhibit B, to bind insurance by endorsement on 
the locomotive described in said letters to be effective from the date of the entry 
of such locomotive in the service of the plaintiff, and sent endorsement No. 5 
attaching from noon November 16, 1923, and a bill for premium $237.55. 

“4. That on the 16th day of November, 1923, at one o’clock A. M. Fort 
Worth and Denver City Railway Company engine No. 307 was damaged and 
partially destroyed by fire at Mildred, Navarro County, Texas; that said engine 
at the time of said fire was leased, controlled and operated by the plaintiff upon 
the line of the road operated by plaintiff. 

“5. Plaintiff in due time after the fire gave to defendant due notice and proof 
of the fire and loss and demanded payment of the loss in the sum of One 
Thousand Five Hundred Twenty-four dollars and Fifty-six cents ($1,524.56) 
which sum was the actual, fair and reasonable cost of repairing said engine and 
replacing the parts thereof which were destroyed with parts of like kind and 
quality, but defendant has failed and refused, and still fails and refuses to pay 
said sum.” 

Appellee relies for a recovery upon the following provision of the policy: 
“Any rolling stock acquired during the currency of this policy (other than rolling 
stock being acquired under the terms of Car Trust agreements and insured else- 
where) shall be reported to this Company within thirty days after its acquire- 
ment, and the appropriate pro rata premiums paid therefor, from date of its 
acquirement” in connection with the further provision that “leased rolling stock 
described in Schedule 10 shall be covered wherever it may be in like manner 
as owned rolling stock under Schedule 19 is covered.” It is insisted in effect 
that by virtue of those provisions, payment of the premium and giving of the 
notice on November 16, 1923, had the effect to insure the locomotive from the 
date it was acquired, to wit, October 30, 1923. According to appellant’s conten- 
tion, none of the quoted provisions from the policy could have that legal effect. 

The determination of that issue is unnecessary in view of this stipulation 
in the agreed statement of facts: 


“That the $237.55 additional premium covered the property described in en- 
dorsement No. 5 from noon November 16, 1923, to noon, March 1, 1924, and was 
the only premium that the defendant ever sent bill to the plaintiff for.” 

[1] And the binder issue by the appellant on November 30, 1923, acknowl- 
edging receipt of that premium, expressly recites that the insurance on the 
car in question then granted would be from November 16, 1923. It thus appears 
that by special contract the insurance on the locomotive in question did not 
begin until noon, November 16, 1923, several hours after the car in question 
had been burned. Such being the special contract of insurance on that loco- 
motive, appellee is in no position to claim that the locomotive was insured under 
the general provisions of the policy above quoted, and therefore whether, in 
the absence of the specific contract noted, that claim could have been sustained, 
becomes a moot question, and we shall not attempt to determine it. 

_ [2] It is a well-settled rule that there can be no binding contract for fire 
insurance on property which has already been destroyed, since there is then 
nothing to which the policy can attach. Alliance Ins. Co. v. Continental Gin Co., 
285 S. W. 257, by the Supreme Court; United States Casualty Co. v. Rodriguez 
(Tex. Civ. App.) 288 S. W. 487; Fowler v. Preferred Accident Ins. Co., 100 Ga. 
330, 28 S. E. 398. 

_ It thus conclusively appears that appellee had no enforceable contract of 
insurance on the locomotive when it was burned; and therefore the judgment 


of the trial court is reversed, and judgment is here rendered in favor of the 
appellant. 


VEAL et al. v. FIRE ASS’N OF PHILADELPHIA. No. 12322. 
Court of Civil Appeals of Texas. Fort Worth. April 26, 1930. 
Rehearing Granted June 21, 1930. 
30 Southwestern Reporter (2d) 715. 
1. INSURANCE. 
Anti-technicality statute Aeld inapplicable to iron-safe and record warranty 

clause in fire policy (Vernon’s Ann. Civ. St. art. 4930). 

Rev. St. 1925, art. 4930, as amended by Acts 40th Leg. (1927) c. 33, § 
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1 (Vernon’s Ann. Civ. St. art. 4930), provides that no branch or violation 

of the warranties, conditions or provisions of any fire policy, upon per- 

sonal property, by the insured, shall render the policy void or constitute 

a defense unless such breach or violation contributed to bring about the 

destruction of the property. This statute is inapplicable to a warranty 

by the insured to keep certain records and books and, when the premises 

are closed, to put them into a fireproof safe or some secure place not 

exposed to fire. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

2. INSURANCE. 
Iron-safe and record warranty clause in fire policy may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 

5. INSURANCE. 

Expressed intention of insured to breach warranty in policy is not waived 
by insurer without insurer’s affirmative consent. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

6. INSURANCE. 

Notice by insured of intention to violate policy does not, without more, con- 
stitute waiver by insurer. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

7. INSURANCE. 

Insurer’s failure to tender back unearned premium held no bar to defense of 
breach of warranty by insured. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

8. INSURANCE. 

Agent’s knowledge, prior to issuance of policy, that insured had no iron safe, 
held no bar to defense of breach of iron safe and record warranty clause in fire 
policy. 

The policy provided, in substance, that insured must make a certain 
inventory, keep a complete record of business transacted, keep his books in 

a fireproof safe at night, or, failing in this, in some secure place not exposed 

to fire which would destroy the building, and, finally, in event of loss or 

damage to deliver the books to the company for examination; otherwise, 

the policy to be void. The agent, prior to the issuance of the policy, had 

knowledge that insured did not have a fireproof safe, but the record did 

not disclose any knowledge by the agent that insured did not have some 

place, outside of his store, to keep the records in accordance with the terms 

of the policy. Moreover, insured did not keep the required records and 

inventory. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Parker County Court; Geo. A. McCall, Judge. 

Action by J. H. Veal and another against the Fire Association of Philadelphia. 
From a judgment in favor of defendant, plaintiffs appeal. 

Affirmed. 

Preston Martin, of Weatherford, for appellants. 

Thomson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
appellee. 

Buck, J. 

We heretofore awarded a judgment and wrote an opinion in this case, in which 
opinion we reversed the judgment of the trial court and rendered judgment for 
appellants, giving $339.23 to C. D. Hartnett Company and’ $160.67 to J. H. Veal. 
Upon motion for rehearing, we have concluded that we erred in rendering judg- 
ment for appellant, and we therefore withdraw the opinion handed down April 
26, 1930, and render this opinion in lieu thereof. 

Plaintiff J. H. Veal kept a grocery store and some dry goods and hardware 
at Lacasa. His store was the only one at Lacasa. He alleged, and the evidence 
showed that defendant, through its duly authorized agent, M. D. Paschall, of M. D. 
Paschall & Sons of Cisco, called upon plaintiff at his store and asked him to take 
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out a policy of insurance with the defendant company on his store of merchandise. 
M. D. Paschall inspected said store of merchandise and urged plaintiff to take out 
$800 of insurance. Paschall found that the store of merchandise was of the rea- 
sonable value of $1,250. Veal did not at first want to take out any insurance, but 
Paschall urged him to do so, and, at last, on August 13, 1928, Veal agreed to take 
$500 of insurance, and at the time a premium of $3.50 for each $100, amounting to 
$17.50, was paid by Veal. Said policy of insurance was prepared at the home office 
at Dallas and later delivered to Veal, who placed it in his coat pocket, where it 
remained. On January 26, 1929, at about 7:30 o’clock p. m., and while Veal and 
his wife were absent at Ranger, scme ten miles distant, for the purpose of buying 
some bread to be sold from his store, the store burned and was totally destroyed. 
Veal, who was only 24 years old, had never had a policy of insurance before, and 
Paschall undertook to tell him what he must do to comply with the terms of the 
policy. Paschall told Veal that he would have to keep a record of his sales, cash 
and credit, and keep books of what he handled in the store. He did not tell him 
how the books must be kept, but Veal complied with what he understood to be 
the instructions and kept a record of the additional purchases of goods and his cash 
sales, and the sales made on credit. He did not have an iron safe, which fact was 
known to Paschall, as the agent of the defendant, from his examination of the 
stock of goods. Veal had never kept an iron safe and did not know that the in- 
surance policy required him to do so. He did not read the policy. 

The next day after the fire occurred, Veal telephoned Paschall & Sons, and 
Paschall came over to Lacasa on the following day, and about two weeks later 
the adjuster from the insurance company came over with M. D. Paschall. On 
the following day the three men met at Cisco, and Veal was required to make 
an affidavit as to the fire, and his loss. Veal was well acquainted with Paschall 
and had known him all his life. A demand was made upon the insurance 
company for the amount of the insurance, and the insurance company refused 
to pay the same, owing to an alleged noncompliance with the “record warranty” 
clause, which is as follows: 

“Section 1. The assured will take a complete itemized inventory of stock 
on hand at least once in each calendar year, and within twelve months of the 
last preceding inventory, if such has been taken. Unless such inventory has 
been taken within twelve calendar months prior to the date of this policy, and 
together with a set of books showing a complete record of business transacted 
since the taking of such inventory, is on hand at the date of this policy, one 
shall be taken within thirty days after the date of this policy, or in each case, 
this entire policy shall be null and void. 

“Sec. 2. The Assured will make and prepare, in the regular course of 
business, from and after the date of this policy, a set of books, which shall 
clearly and plainly present a complete record of business transacted, including 
all purchases, sales and shipments, both for cash and on credit, or this entire 
policy shall be null and void. 

“The term ‘Complete record of business transacted,’ as used above, is meant 
to include in said set of books a complete record of all the property which shall 
go into the premises and be added to the stock, and of all property taken from 
the stock, whether by the Assured or by others, even though not technically 
purchases or technically sales. 

_ “If the business of the Assured under this policy be that of manufacturing, 
this complete record of business transacted must, in addition, show all the raw 
material received and all products manufactured therefrom, including the cost 
of manufacture, and must show waste in process of manufacture, and must show 
all the raw material and manufactured property which is taken from the building 
described. 

“Sec. 3. The Assured will keep and preserve all inventories of stock taken 
during the current year and also all those taken during the preceding calendar 
year, which are on hand when this policy is issued, and will keep and preserve 
all books which are then on hand, showing a record of business transacted 
during the current calendar year and the preceding calendar year. 

_ “The Assured will also keep and preserve all inventories taken after the 
issuance of this policy, and all books made and prepared after the issuance 
hereof, showing a record of business transacted. 
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“The books and inventories, and each of the same, as called for above, shall 
be by the Assured kept securely locked in a fire-proof safe at night, and at 
all times when the building mentioned in the policy is not actually open for 
business, or, failing in this, the Assured shall keep such books and inventories, 
and each of them, in some secure place not exposed to a fire which would 
destroy said building; and, in event of a loss or damage insured against to the 
personal property mentioned herein, said books and inventories, and each of 
the same, must be by the Assured delivered to this Company for examina- 
tions; or this entire policy shall be null and void, and no suit or action shall 
be maintained hereon for any such loss. 

“It is understood and agreed that this clause and the requirements thereof 
is one of the inducing causes to the acceptance of the risk assumed and the 
issuance of this policy, and that the terms and requirements hereof are material 
to the risk, and to this insurance, and to any loss or damage happening to the 
property described in this policy. 

“It is further agreed that the receipt of such books and inventories, or the 
request of either of them, and the examination of the same, shall not be an 
admission of any liability under this policy, nor a waiver of any provision or 
condition of this policy, or of any defense to the same.” 

At the time of the fire, Veal owed the C. D. Hartnett Company $339.33 for 
groceries, and after the fire, in order to secure said Hartnett Company, assigned 
the policy, or so much of it as was necessary to pay the debt, to C. D. Hart- 
nett Company, and the Hartnett Company joined Veal as plaintiff. 

The cause was tried before the county court without the intervention of a 
jury, and judgment was rendered for the defendant, from which judgment this 
appeal is taken. The trial court filed findings of fact and conclusions of 
law as follows: 

“1. I find that the plaintiff J. H. Veal was the owner of a stock of groceries 
with some small stock of dry goods, and hardware, located in a country store 
house near Lacasa, Stephens County, on about August 12, 1928; that the agent 
of defendant company solicited said plaintiff to have some fire insurance writ- 
ten on his stock, or about that date; that such agent did on August 13, 1928, 
write in defendant company, a policy in defendant company, insuring said 
plaintiff's stock for a term of one year from that date against all direct loss 
or damage by fire except, as therein provided, to an amount not exceeding 
five hundred dollars. 

“2. That said policy was delivered to said plaintiff and that he paid the 
agent of defendant a premium of $17.50 therefor. 

“3. I further find, that on January 26, 1929, the plaintiffs’ store, including 
his stock of goods, was totally destroyed by fire, with the exception of about 
$12.00 worth of goods, the fire occurring after six o’clock in the evening of 
that day at a time when the store was not open for business and while the 
defendant and his wife were away in Ranger, but that they returned to the 
store location after the fire and the same night. I further find that the plaintiff 
was operating what is known as a country store, located in a wooden store 
house, and that plaintiff and his wife made their home in the rear part of the 
store house. 


“4. I find that the insurance policy issued by defendant to plaintiff J. H. 
Veal and the policy sued upon which was introduced in evidence contained the 
following stipulations and provisions, being what is commonly known as the 
Record Warranty Clause in words and figures as follows: (Here follows said 
clause.) 

“5. [-find that the plaintiff J. H. Veal did not have an inventory of his 
stock at the time of the issuance of the policy; that he did not take an in- 
ventory of his stock within 30 days after the policy was written, and that he 
never had taken any inventory during the little more than 12 months he was 
in business; and I find that there was no inventory on hand or taken when 
said plaintiff bought the stock. 

“6. I find that the plaintiff J. H. Veal did not keep his books or records 
that he had in an iron safe at night; that he did not have any iron safe at 
the time of the fire, and he did not have one thereafter. 

“7. I find that the plaintiff kept what business records he had in the same 
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building where his stock was, and that he did not keep such records as he 
had in a secure place not exposed to a fire which would destroy the building 
in which the stock was located. 

“8. I find that the plaintiff did not deliver to the defendant company any 
books or inventories for examination, upon the loss of the stock of goods by 
fire, the records he testified to having been burned in the fire. 

“9. I further find that the plaintiff did not make and prepare, from and after 
August 13, 1928, a set of books which clearly and plainly presented a com- 
plete record of business transacted, including all purchases, sales and shipments, 
and such a set of books as included all the property which went into the premises, 
and was added to the stock, and all the property taken from the stock, whether 
by the assured or others, even though not technically purchases or sales. 

“10. I find that the agent of the company knew that the plaintiff did not 
have an iron safe at the time the policy was written; I further find that neither 
the company’s agent, nor the company had any knowledge or notice of any 
of the other facts found herein in paragraphs numbered five to nine, inclusive, 
until after the time of the fire. I further find the agent of the company was 
not in the plaintiff Veal’s store at any time after the issuance of the policy, 
and that from and after the date of the issuance of the policy, the agent of 
the defendant M. D. Paschall did not take with or have any further dealings 
with the plaintiff concerning the matters contained in the Record Warranty 
clause, and that no other agent or representative of the defendant did. 

“11. I find that the policy was assigned to the other co-plaintiff, the C. D. 
Hartnett Co. March 6, 1929. 

“12. I find that the stock of goods destroyed by the fire was of the value 
of one thousand dollars. 

“Conclusions of Law. 

“1. I conclude that the policy became and was null and void, by reason 
of the failure of the plaintiff J. H. Veal, to do the things, which he undertook 
to do, as set out in the record warranty clause. 

“2. I conclude that the defendant has not waived the provisions of the record 
warranty clause, and that the defendant has not done anything to estop it from 
asserting the promissory warranties contained within the record warranty clause. 

“3. I conclude that the violations of the record warranty clause which I 
find plaintiff J. H. Veal committed, are not violations of the sort of warranties, 
conditions or provisions contemplated by article 4930 of Statutes of Texas of 
1925, as amended Acts 40th Legislature (1927), p. 48, c. 33, § 1 (Vernon’s Ann. 
Civ. St. art. 4930), and that said statute does not relieve plaintiff from the 
penalty contained in the policy, and that the plaintiffs should take nothing by 
this suit, and that the defendant should go hence without day and recover its 
costs and judgment is so ordered.” 

; Opinion. 

{1] Article 5056, Rev. Civ. Statutes, 1925, provides, in effect, that any per- 
son who solicits insurance on behalf of any insurance company is an agent 
of said company. Article 4930 contains what is usually designated as the “anti 
technical” statute, and is as follows: 

“No breach or violation of the insured of any of the warranties, conditions 
or provisions of any fire insurance company, contract of insurance or appli- 
cation therefor, upon personal property, shall render void the policy or contract, 
or constitute a defense to a suit for loss thereon, unless such breach or viola- 
tion contributed to bring about the destruction of property.” 

This act was passed in 1913, Acts of 1913, p. 194, c. 105. Section 2 of said 
act provides that the provisions hereof shall in no way affect or repeal the 
provisions of article 4874 of the Revised Civil Statutes of 1911 in so far as the 
same relates to fire insurance policies upon real or mixed property. Article 
4874, Rev. Civ. Statutes of 1911, provides: 


“A fire insurance policy, in case of a total loss by fire of property insured, 
shall be held and considered to be a liquidated demand against the company 
for the full amount of such policy; provided, that the provisions of this article 
shall not apply to personal property.” 

No part of the act of 1913 is included in the Code of 1925 save article 4930, 
heretofore quoted. 





1058 The Insurance Law Journal, Vol. 75 [Nov., 1930 


[2] In Detroit Fire & Marine Ins. Co. v. Wright, 273 S. W. 628, by the 
El Paso Court of Civil Appeals, writ of error refused, it is said: 

“The iron safe and record warranty clause, like any other provision of an 
insurance policy which is inserted for the protection of the insurer, may be 
waived by the insurer. Ins. Co. v. Starr-Mayfield Co. (Tex. Civ. App.) 135 S. W. 
252; Camden Fire Ins. Ass’n v. Yarborough (Tex. Civ. App.) 229 S. W. 336; 
Mitchell v. Ins. Co., 72 Miss. 53, 18 So. 86, 48 Am. St. Rep. 535; 3 Cooley Briefs 
on Ins. 2644; 3 Joyce on Ins. (2d Ed.) § 2064.” 

In Mitchell v. Ins. Co., supra, the Supreme Court of Mississippi said: 

“To ask us to hold that an insurance company shall ostensibly contract for 
keeping an inventory and books of account in an iron safe, or at some secure 
place apart from the premises on which the property insured is kept, and yet, 
with full knowledge that the insured had and intended to have no safe, and 
with full knowledge that such inventory and books of account had been kept 
and were to be continued to be kept at the store, to receive the insured’s pre- 
miums as for a valid policy, the company intending to deny its validity if loss 
should occur, is to ask us to sanction trickery and fraud. The insurer cannot 
be permitted to collect premiums, with full knowledge of the existence of facts 
which might avoid the policy, and with full knowledge of the insured’s pur- 
pose to. continue, in disregard of a provision working a forfeiture, to conduct 
the business as theretofore in such disregard. We cannot legalize, by our sanc- 
tion, such perfidy.” 

In St. Paul Fire & Marine Ins. Co. v. Stell, 20 S. W. (2d) 399, by the Waco 
Court of Civil Appeals, it was held that where insurer’s agent issuing original 
policy and contracting to renew same knew that insured had no iron safe and 
that insured kept his books and papers in a wooden desk which was destroyed 
by fire, insurer, by issuing the policy and contracting to renew same, thereby 
waived the iron-safe clause, and could not after loss for first time make com- 
plaint and assert failure to keep iron safe as a defense. 

In Camden Fire Ins. Ass’n vy. Yarborough, 299 S. W. 336, by the Beaumont 
Court of Civil Appeals, writ of error dismissed, in an action against a fire 
insurer of a stock of lumber on a railroad switch, which when plaintiff insured 
presented to its local agents the inventory required by the record warranty clause 
in the policy, did not, through such agents, object to the inventory as not a 
compliance with such clause, plaintiff insured believing he was meeting the 
requirements of the insurer, it was held to have waived the noncompliance with 
the record warranty clause, being estopped to set up the same as a defense to the 
suit after a loss, though the inventory was in part for the purpose of showing the 
value of the property to be insured. 

In Texas State Mut. Fire Ins. Co. v. Leverette, 289 S. W. 1032, by the 
Beaumont Court of Civil Appeals, writ of error refused, it was held, quoting 
from the headnotes, that: 

“Any action of insurer, through officers specified in policy as empowered 
to waive its provisions, which recognizes continued validity of policy after actual 
or imputed knowledge of breach of provision therein, will amount to waiver of 
right to forfeit policy for such breach. * * * Knowledge that insured in- 
tended to breach iron-safe clause in fire policy, acquired by insurer’s inspector 
when he visited insured to inspect risk, should be imputed to company, whether 
communicated to it or not. * * * Insurer waived breach of iron-safe clause 
in fire policy by failing to annul and allowing goods to be moved after notice.” 

In Law v. Texas State Mut. Fire Ins. Co., 12 S. W. (2d) 539, it was held 


by the Commission of Appeals, approved by the Supreme Court, that, quoting 
from the headnotes: 


_ “Knowledge of soliciting agent of insurance company, that applicant for 
insurance on certain premises had tenant occupying them, and for which reason 
agent refused to take application, held knowledge of insurance company. * * * 
Insurer, whose agent had knowledge of conditions which would have allowed 
election to cancel policy, but did not undertake duty of performing election 
until after fire, it having kept unearned premiums which belonged to policy 
owner if policy had become void, was estopped to deny liability in action on 


the policy. * * * The principal of estoppel operates despite or without re- 
gard for intention.” 





Fire] Veal v. Fire Association of Philadelphia 1059 


See, also, Mecca Fire Ins. Co. v. Smith, 135 S. W. 688, by the Dallas Court 
of Civil Appeals; Springfield Fire & Marine Ins. Co. v. Brown, 13 S.W.(2d) 
916, by the Waco Court of Civil Appeals; Southern Underwriters v. Jones, 13 
S.W.(2d) 435, by the Waco Court of Civil Appeals; St. Paul Fire & Marine 
Ins. Co. v. Kitchen, 271 S. W. 893, by the Commission of Appeals, approved by 
the Supreme Court; National Fire Ins. Co. y. Carter, 257 S. W. 531, by the 
Commission of Appeals, approved by the Supreme Court; Wood on Fire In- 
surance, vol. 2, p. 1161; May on Insurance, § 497, p. 1182. 

What is the distinction between “waiver” and “equitable estoppel?” Corpus 
Juris, vol. 26, p. 279, says: 

“There is a clear distinction between waiver and equitable estoppel. They are 
not convertible terms. A waiver is the voluntary or intentional abandonment or 
relinquishment of a known right. It is an election not to take advantage of a tech- 
nical defense in the nature of a forfeiture. The doctrine of estoppel, or estoppel 
in pais, is that a party may be precluded by his acts or conduct from asserting a 
right to the detriment or prejudice of another party who, entitled to rely on such 
conduct, has acted upon it. An estoppel forbids the assertion of the truth by one 
— has knowingly induced another to believe what is untrue and to act accord- 
ingly. 

[3, 4] Appellee urges that in the absence of an allegation of accident, fraud, or 
mistake, the plaintiff was bound by the policy which he alleges was issued to him 
and produced upon the trial, and that the evidence of what took place between the 
parties prior to the issuance of the policy, and discussions or any negotiations lead- 
ing up to the contract, are merged into the written instrument itself, and the evi- 
dence of those statements and negotiations will not be heard to vary the terms 
of the written contract. 

In Great Eastern Casualty Co. v. Thomas, 178 S. W. 603, 606, this court said: 

“Ordinarily, where a policy is delivered to the insured, and he accepts or re- 
tains the same, he is bound by its terms whether he reads it or not, if there are 
no facts shown which prevented him from doing so. Morrison v. Insurance Co., 
69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63; Goddard v. Insurance Co., 67 Tex. 
71, 1 S. W. 906, 60 Am. Rep. 1; * * * Insurance Co. v. Holcomb, 89 Tex. 404, 34 
S. W. 915. In the last cited cases our Supreme Court uses the following langauge: 

““The fact that the plaintiff did not know the contents of the policy will not 
relieve him from the binding force of the warranty contained in it. He could have 
read it if he had desired to do so.’ 

“In the absence of allegations of fraud or mistake, plaintiff, having accepted 
the policy, will be conclusively presumed to have had knowledge of its contents. 
Insurance Co. v. Holcomb, supra; Insurance Co. v. Post, 25 Tex. Civ. App. 428, 
62 S. W. 140.” 

In the further course of the opinion, the court said: 


“The facts, as testified to by plaintiff, show that he made a verbal agreement, or 
parol contract, with the agent Mastin to have issued to him a policy covering ac- 
cidental injury generally, but there is nothing to show that the insurance company 
had any knowledge of this alleged parol agreement between the plaintiff and the 
agent, or any information as to what kind of policy was desired or had been con- 
tracted for by plaintiff except as shown in said application. And where parol ne- 
gotiations have been had which are understood shall be reduced to writing in order 
to constitute a contract between the parties and later a written contract is executed 
and delivered, it would be conclusively presumed that all terms and provisions of 
the contract are included in the written instrument, and said written instrument 
could not be varied by reason of any parol agreement or negotiation had prior 
thereto. A parol agreement of insurance, if made prior to the execution 
of the policy, cannot be shown to vary or contradict its terms.” 

In the case of Mecca Fire Ins. Co. v. Moore, 128 S. W. 441, the Court of Civil 
Appeals held that where there was no written application for a fire insurance 
policy, a question whether the insured answered truthfully all questions asked him 
by the insurer’s local agent at the time the policy was written was irrelevant as not 
being competent to vary the terms of the policy in writing which was actually de- 
livered. In the case of Orient Ins. Co. v. Prather, 25 Tex. Civ. App. 446, 62 S. W. 
89, cited in Great Eastern Casualty Co. v. Thomas, supra, it was held that evidence 
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that the insured, before the policy was issued, gave notice of his intention to take 
out other insurance in violation of the policy, was inadmissible as varying the 
terms of the written contract. It was held in the early case of Union Central Life 
Ins. Co. v. Chowning, 8 Tex. Civ. App. 455, 28 S. W. 117, that all negotiations 
leading up to a written contract of insurance are merged in the contract, which, 
in the absence of fraud or mistake, cannot be controlled or varied by parol evidence 
of the understanding and intention of the parties. See Keller v. L. & G. Ins. Co., 
27 Tex. Civ. App. 102, 65 S. W. 695, writ of error denied. 

In Orient Ins. Co. v. Prather, 25 Tex. Civ. App. 446, 62 S. W. 89, 90, by the 
Galveston Court of Civil Appeals, an insurance policy was issued with the stip- 
ulation against other insurance. There was evidence in the record that the insured 
notified the insurer, before the issuance of the policy, of his intention to take out 
other insurance. It was held that this evidence was inadmissible as varying the 
terms of the written contract, and that the issuance of the policy with notice of 


insured’s intention to take out other insurance is not a waiver of such stipulation. 
The court said: 


“In the cases of Insurance Co. v. Mowry [96 U. S. 544, 24 L. Ed. 674], and 
Insurance Co. v. Bromwell [62 Ark. 43, 34 S. W. 83], supra, the court distinguishes 
between the acts of an agent waiving an existing forfeiture, or one that would 
exist by reason of the existence of certain facts, and the parol agreement of an 
agent that certain conditions in a written contract about to be executed would not 
be enforced. Upon this subject the court in the Bromwell Case say: ‘This doctrine 
of estoppel and waiver has no application when the declaration of the agent refers 
to rights pertaining to a contract yet to be made to which the person complaining 
is to be a party, for in such case he has it in his power to protect himself by proper 
stipulations in the contract when it is reduced to writing.’ We think the distinction 
is clear. If, at the time the policy of insurance sued on in this case was issued, 
appellees had additional insurance on the same property, and the agent of the com- 
pany knew such fact, the delivery of the policy under such circumstances would 
be held a waiver * * * existing at the time the policy was issued, because the exist- 
ence of such additional insurance would render the policy void in its inception if 
said provision was insisted upon, and to presume that such provision was not 
waived would be to impute to the company the fraudulent intent to deliver and re- 
ceive pay for an invalid policy. * * * The application of this doctrine cannot be 
made to the case at bar, as the policy, when delivered, was not void under any of 
its provisions by reason of any existing fact, and no waiver of its provisions can 
be presumed against appellant. We think the evidence objected to was clearly in- 
admissible for any purpose, and appellant’s objections to its introduction should 
have been sustained.” 

See Connecticut Fire Ins. Co. v. Buchanan (C. C. A.) 141 F. 877, 4 L. R. A. 
(N. S.) 758, opinion by Justice Van Devanter, now on the Supreme Court of the 
United States; Northern Assurance Co. v. Grand View Building Ass’n, 183 U. S. 
308;-22°'S: ‘Ct. 133, 461. Bd. 213: 

No allegations of fraud are made and no proof of fraud is shown, except that 
plaintiff below showed that M. D. Paschall came over to Lacasa and looked through 
his stock of goods, and he alleged that he saw and knew that plaintiff did not have 
an iron safe. That he asked Paschall what he must do to comply with the policy, 
and Paschall told him that he must keep an account of all goods bought and 
added to the stock and of all goods sold, which he attempted to do, The record 
does not disclose that there was any objection to the admission of this testimony, 
but it is urged by appellee that as the cause was tried before the court it was not 
necessary to object to inadmissible testimony as the court is deemed to have based 
his conclusions upon admissible testimony only. That, however, said testimony 
about the negotiations leading up to the contract was clearly inadmissible under 
the rule discussed. Therefore, this court is not authorized to base a judgment 
thereon. See Henry v. Phillips, 105 Tex. 459, 151 S. W. 533, 537, which says: 

“While the admission of this testimony was not objected to by counsel for de- 
fendants, that fact would be important only in the event its admission was after- 
wards complained of as violative of' a right reserved to defendants. Such in- 
competent testimony can never form the basis of a finding of facts in an appellate 
court, notwithstanding its presence in the record without objection. When the ap- 
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pellate court comes to apply the law to testimony constituting the facts of the 
case, it can only base its conclusion upon such testimony as is under the law com- 
petent. That which is not competent testimony should be given no probative force. 
The admission of such testimony is no talisman to give effect to that which is 
irrelevant and incompetent to sustain or deny a material issue in a case.” 


[5, 6] Appellee urges that the very strongest thing that can be said about this 
case is that Paschall had notice of intention on the part of Veal to violate the 
terms of the contract by not complying with the iron-safe clause. That such is not 
the case, as Veal did not tell him what he was going to do and nothing was said 
about what he was going to do. Paschall did not know that no inventory had been 
taken and he did not know that Veal was not going to take an inventory. Such 
matters were not discussed in any particular. It takes an affirmative consent to 
the expressed intention before the company is deemed to have waived the intended 
breach. The Supreme Court, in the case of New Orleans Ins. Ass’n v. Griffin & 
Shook, 66 Tex. 232, 18 S. W. 505, says that the condition in a policy of insurance 
requiring notice of other insurance afterward taken out upon the same property 
may not be complied with by notice of an intention to obtain other insurance, be- 
cause such notice does not give it the opportunity contracted for, which is to en- 
able the company to continue or cancel its contract. The court, however, says that 
if the insured gives notice of an intention to violate a contract and an agent ex- 
pressly consents thereto, then a waiver arises, but mere silence and the issuance of 
the policy in the face of such expressed intention does not constitute a waiver, 
and the reason for that rule is set forth very clearly by Justice Pleasants in the 
quotation from the Prather Case, supra. Notice of an intention to violate the 
contract does not constitute a waiver. See Texas State Mut. Fire Ins. Co. v. 
Leverette (Tex. Civ. App.) 289 S. W. 1033; International Indemnity Co. v, Dun- 
can (Tex. Civ. App.) 254 S. W. 233. 

Appellee urges that St. Paul Fire & Marine Co. v. Stell (Tex. Civ. App.) 20 
S.W.(2d) 399, does not come within the purview of the facts shown in this case; 
that Stell had a policy of insurance on his property containing an iron-safe clause; 
that he had the policy for almost a year, and the evidence shows that the agent 
knew he had not complied with the record warranty clause; that the agent knew 
this fact during the life of this existing policy. Such state of facts constitutes an 
entirely different situation from the one in the instant case. Paschall is not shown 
to have been at plaintiff's place of business subsequent to the time when he talked 
to him about taking the insurance. In Detroit F. & M. Ins. Co. v. Wright (Tex. 
Civ. App.) 273 S. W. 629, the evidence shows that the agent or inspector came to 
the insured’s place of business after the policy was issued and that he asked about 
the insurance, manner of bookkeeping and how he kept his books, and if he had 
an iron safe, and the agent told him how he kept his books and that he kept them 
in a wooden desk, and the agent asked him if he knew there was a clause in his 
policy that required him to keep an iron safe, and the insured told him he did 
not know such fact, and if there was such a clause he would have his policy can- 
celed. The policy was not canceled, and the El Paso court held that under such 
circumstances the company must be held to have waived the provisions of the 
iron-safe clause. In the Wright Case, the agent had knowledge of a then existing 
breach of a then existing policy. 

[7] Was the insurance company precluded from urging the failure of the 
insured to comply with the terms of the policy by failing to tender back the un- 
earned premium? In Law v. Texas State M. F. Ins. Co., 12 S.W.(2d) 539, Jus- 
tice Nickels, of the Commission of Appeals, presiding Justice Harvey dissenting, 
approved by the Supreme Court, refers to the fact that the insurance company 
kept the unearned premium and mentions this fact as one of the reasons for holding 
that the insurance company elected to hold the insurance contract not violated af- 
ter it was notified that the policy holder had not undertaken to comply with the 
terms of the policy. But in 16 $.W.(2d) 277, in a motion for rehearing, Justice 
Nickels seems to have abandoned this holding. 

In Phenix Ins. Co. v. Willis, 70 Tex. 12, 6 S. W. 825, 826, 8 Am. St. Rep. 566, 
the Supreme Court held that it was not necessary for the insurance company to 
return or offer to return any portion of the premium paid after discovering the 
fraud. This holding has been cited in Alsup v. Hawkeye Securities Fire Ins. 
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Co., 300 S. W. 223, with approval, by the Texarkana Court of Civil Appeals. 
See Phcenix Ins. Co. v. Stevenson, 78 Ky. 150, which holds that if the risk once 
attaches, the premium is not apportionable. See Hanover Fire Ins. Co. v. Wood, 
209 Ala. 380, 96 So. 250; AXtna Ins. Co. v. Mount, 90 Miss. 642, 44 So. 162, 45 So. 
e55, LL. RAs (N.S). 41. 

Moreover, under the paragraph containing the record warranty clause the 
policy issued contains this provision: 

“The books and inventories, and each of the same, as called for above, shall be 
by the Assured kept securely locked in a fire-proof safe at night, and at all times 
when the building mentioned in the policy is not actually open for business; or, 
failing in this, the Assured shall keep such books and inventories, and each of 
them, in some secure place not exposed to a fire which would destroy said build- 
ing; and, in event of a loss or damage insured against to the personal property 
mentioned herein, said books and inventories, and each of the same, must be by the 
Assured delivered to this company for examinations; or this entire policy shall be 
null and void, and no suit or action shall be maintained hereon for any such loss. 

“It is understood and agreed that this clause and the requirements thereof is 
one of the inducing causes to the acceptance of the risk herein assumed and the 
issuance of this policy, and that the terms and requirements hereof are material 
to the risk, and to this insurance, and to any loss or damage happening to the 
property described in this policy.” 

[8] It is not shown in the record that the insurer’s agent had knowledge, at the 
time he talked to Veal about issuing the policy, that Veal did not have some place 
outside of his store to keep his inventories and books, complying with the terms 
of the above stipulation in the policy. Paschall, the agent, did not know what Veal 
intended to do or what Veal was doing with reference to complying with this 
stipulation. We think for this reason, even though it may be said that the agent 
knew before the policy was issued that Veal did not have an iron safe, and that 
he did not intend to keep his books in an iron safe, and that therefore he waived 
for his company such provision and stipulation, yet it is not shown that he knew 


that at the time the policy was issued that Veal did not intend to keep his books 
in some safe place not exposed to a fire which would destroy his personal property 
insured. 

We conclude that the judgment of the trial court must be affirmed, and there- 
fore the judgment heretofore rendered is set aside and the opinion therein written 
is withdrawn, and the judgment is affirmed. 
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ACCIDENT 


OWENS v. NATIONAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Kentucky. June 17, 1930. 
29 Southwestern Reporter (2d) 557. 
2. INSURANCE. 


Written contract, such as insurance policy, can be reformed only on ground 
of fraud or mutual mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE. 

Waiver of policy provision can generally be invoked by insured only when 
insurer's conduct, inducing reliance thereon, would amount to fraud if subse- 
quently disavowed. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE. 

Unauthorized statement by insurer’s agent that insurer would pay following 
trial of policeman who intentionally killed insured was not waiver of accident 
policy provisions. 

It was alleged that insurer through its agent had promised to pay 
plaintiff, the beneficiary, if she would wait until after the trial of the 
police officer who had killed her husband, and that, acting upon this 
promise, plaintiff employed attorneys and paid out $450 to prosecute 
the policeman. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

5. INSURANCE. 

Alleged statements by insurer’s agent that insurer would pay following trial 
of policeman who intentionally shot insured did not estop insurer from denying 
liability on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

7. INSURANCE. 

Statement by insurer’s agent after delivery of policy that policy covers 
something not embraced by language thereof constitutes neither waiver nor 
estoppel. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

8. INSURANCE. 

_Court properly excluded testimony that insurer’s agent after delivery of 
policy, declared that policy covered certain injury not in fact included therein. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Circuit Court, Whitley County. 

Suit by Jessie Owens against the National Life & Accident Insurance Com- 
pany. From a judgment on a directed verdict for defendant, plaintiff appeals. 

Affirmed. 


T. B. Culton, of Corbin, C. B. Upton, of Williamsburg, and R. L. Pope, of 
Knoxville, Tenn., for appellant. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellee. 

Locan, J. 


The appellant, Jessie Owens, was the beneficiary in an insurance policy 
issued by appellee on the life of her husband. It was a policy providing in- 
demnity for loss of life by accidental means and for loss occasioned by nonfatal 
accidents as well as for loss of time caused by sickness. Sherman Owens, the 
husband of appellant, was intentionally shot and killed by a policeman in the 
town of Corbin. Appellant gave notice to the insurance company advising that 
her husband had been accidentally shot and killed by a pistol fired by another. 
Appellee made some investigation and deferred the payment of the amount 
called for by the terms of the policy, or any adjustment of the claim, until it 
should be determined, as the result of a trial in the prosecution of the case 
against the person who fired the shot, who was indicted on a criminal charge, 
whether the shooting was intentional or accidental. The trial resulted in the 
conviction of the defendant in that case, thus establishing that the shooting was 
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intentional, as the issues made by the proof were such as to require the jury 
to determine whether the shooting was intentionally done. When it had been 
determined that the shooting of Sherman Owens was intentional and not acci- 
dental, appellee declined to pay the claim. Suit was instituted on the policy 
contract, and, at the conclusion of the evidence, the court directed the jury te 
return a verdict in favor of appellee. 

The defense relied on by appellee was that, under the provisions of the 
policy, it was not responsible for injuries, fatal or nonfatal, or death intentionally 
inflicted upon the insured by himself, or by any other person except by burglars 
or robbers. Under a heading “Not Covered” the policy contained a provision 
against liability for injuries intentionally inflicted, along with other provisions 
exempting the company from liabilty in case of accidental injury. 

Appellant filed a reply in which there was an attempt to avoid the pro- 
vision in the policy relied on by the company as a complete defense because 
the company had directed appellant to make out and submit proofs of loss 
after having ascertained the facts in connection with the killing of the insured, 
and that she incurred an expense of 50 cents in making out the proofs of loss, 
and, having induced her to incur expenses in the preparation of the proofs of 
loss, it was estopped to deny her right of recovery on the policy. It was 
further alleged by way of avoidance that appellee, through its officers and agents, 
promised to pay her the principal sum mentioned in the policy if she would 
wait until after the trial of the man who killed her husband, and that, acting 
upon the agreement that appellee would pay after the trial, she employed at- 
torneys to prosecute the man who killed her husband and paid out $450 in 
connection with the prosecution which she would not have expended but for 
the promise of appellee that it would pay the principal sum mentioned in the 
policy if the slayer of her husband should be convicted. She alleged that the 
same promise was made by appellee more than once, and that by reason of 
its conduct it had waived its right to rely upon the defense of nonliability 
because of an intentional injury. 

Further she sought to have the policy reformed, and her ground, as alleged 
in her reply, is that, simultaneously with the delivery of the policy to her hus- 
band, there was also a letter written by appellee and signed by one of its 
officers calling special attention to the policy, and stating that it covered 
all injuries accidentally sustained; that, under the construction of such provisions 
in policies, this court had held that the intentional shooting of another without 
his fault constituted an accident as to him, and that the shooting of her insured 
was therefore an accident, and, when the company itself advised that the policy 
covered all injuries accidentally sustained (except injuries not material here), 
it had the effect of changing the provisions of the policy to the extent of making 
the company liable for injuries intentionally inflicted; that the fact of the 
writing of this letter, coupled with the promises and assurances of appellee 
through its agents and officers that the claim would be paid after the trial of 
the man who killed her husband and the advice of the company that she should 
employ counsel to aid in the prosecution, were sufficient to authorize a court 
of equity to adjudge a reformation of the provisions of the policy. 


{1, 2] There can be no reformation of a written contract such as an in- 
surance policy unless the evidence is clear and convincing, and it can be re- 
formed only on the ground of mutual mistake or fraud. Scott v. Spurr, 169 
Ky. 575, 184 S. W. 866; Atha v. Webster, 181 Ky. 581, 205 S. W. 598; Anderson 
v. Sandy Valley & Elkhorn Railway Co., 171 Ky. 740, 188 S. W. 772; National 
Union Fire Insurance Co. v. Light’s Adm’r, 163 Ky. 169, 173 S. W. 365; Lossie 
v. Central Trust Co., 219 Ky. 1, 292 S. W. aw Wood’s Guardian v. Inter- 
Southern Life Insurance Co., 224 Ky. 579, 6 S.W.(2d) 712. 


There was no effort by pleading or evidence to establish fraud or mistake. 
The proof was directed towards establishing that the insurance company trans- 
mitted a letter along with the policy which contained statements as to injuries 
insured against which was in contravention of the provision relied om as a 
defense in this case. The letter is before us. The insured received the letter 
and the policy at the same time. The letter iterated and_ reiterated that 
appellee would be bound strictly by the provisions of the policy, and 
that the insured would likewise be bound by its provisions. The letter 
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instructed the insured to read his policy, and, if there was anything about it 
that he did not understand, that he might obtain information by making 
inquiry of the company or of any of its officers. The letter does not establish 
that the contract between insurer and insured was different from that ex- 
pressed in the policy itself. The only other proof on this point was directed 
towards proving that appellee, through its agent, had admitted its liability and 
would pay the policy after the trial of the man who killed insured had been 
completed. This proof does not contradict the terms of the policy, but, if it 
tended to establish any fact, it was that appellee had promised to pay the 
amount called for in the policy independent of the contract itself. The evidence 
of appellant is not such as to show that there was either mistake or fraud in 
connection with the making of the contract, and the letters which were written 
to her by the company were such as to advise her that the company was stand- 
ing squarely on the provisions of the policy contract. These letters show that 
the position of the company was that, if it should be established that the killing 
of the insured was accidental, it would pay the amount called for in the policy, 
but, if it should be established that the injury resulting in his death was in- 
tentionally caused, it would not be bound on the policy. 

[3, 4] Neither can the contention that the provision of the policy was waived 
be upheld. It is the general rule that the doctrine of waiver can be invoked 
only when the conduct of the insurance company has been such as to induce 
action or reliance upon it, and where the conduct amounts to a fraud upon the 
rights of the insured if the company should thereafter be allowed to disavow 
its conduct and enforce the provisions of the policy. Globe Mutual Fire Insur- 
ance Co. v. Wolff, 95 U. S., 326, 24 L. Ed. 387. The only proof tending to 
‘establish a waiver is the statement attributed to the agent that he said that 
the company would pay the policy after the trial based on the indictment had been 
completed. If the statement was made by the agent, which is denied by him, and 
he is supported by other facts and circumstances, it was not a waiver of the 
provisions of the policy, but the making of a new agreement which was without 
any consideration to support it, and there is neither proof nor pleading estab- 
lishing, or tending to establish, that the agent had any authority to make any 
such contract. No waiver is established by the proof, and there is really no 
conflict in the evidence. Appellant, in her testimony, detailed at some length 
what was said to her from time to time by the agent, but, when it is all 
summed up, it amounts to a statement by her that the agent promised that 
the policy would be paid if, upon the trial of the slayer of her husband, he was 
convicted. The intimation is that appellee thereby induced her to aid in bring- 
ing about a conviction of the slayer, knowing at the time that such a result 
would remove any prospect of liability on appellee under the terms of the 
policy. The letters written by appellee refuted the statement, but, if it was 
made, there was nothing to show any authority on the part of the agent to 
make any such agreement, and there could be little merit in this contention, 
viewing it from any standpoint. 

[5, 6] Nether can appellant rely on estoppel by reason of the alleged state- 
ments of the agent. She was in no manner prejudiced by what he said accord- 
ing to her version of the statements that he made to her. She surrendered 
no right based upon such alleged statements. The policy contract was not 
changed in any particular. There is no estoppel, unless one party, by his con- 
duct, has misled the other party to his prejudice. Kenyon Realty Co. v. National 
Deposit Bank, 140 Ky. 133, 130 S. W. 965, 31 L. R. A. (N. S.) 169. 

Counsel for appellant rely on the case of Travelers’ Insurance Co. vy. Hender- 
son (C. C. A.) 69 F. 762, but that case is against their contention. It was there 
held that a policy contract cannot be reformed because some agent of the 
insurer erroneously represented that the policy covered risks which the policy 
itself showed were not covered. 

[7, 8] The statement of an agent after the delivery of the policy that it 
covers something not embraced by the language of the policy is neither a waiver 
nor an estoppel, and for that reason it was wholly immaterial that the court 
refused to allow appellant to testify that the agent stated after the delivery of 
the policy that it covered the injury sustained by her husband. 

[9] It is argued by counsel for appellant that, if there is any evidence tending 
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to support the contention of plaintiff, a motion for a peremptory instruction 
should be refused. It is the general rule in this state that, if there is any evi- 
dence to support the cause of acton alleged in the petition, the issue must be 
determined by a jury. Switchmen’s Union of North America v. Johnson, 105 
S. W. 1193, 32 Ky. Law Rep. 583; Union Light, Heat & Power Co. v. Young’s 
Adm’r, 141 Ky. 805, 133 S. W. 991; Hudson v. Nolen, 142 Ky. 824, 135 S. W. 414. 
There was no evidence to support the claim of appellant. What she at- 
tempted to prove neither established a new contract, an etoppel, or a waiver. 
The only question before the court, therefore, was whether the policy should be 
reformed, and there was no evidence that justified a reformation. The only 
other question was whether there could be a recovery on the policy as written, 
and it is not insisted that there could be a recovery if there could be no re- 
formation, or if there was no estoppel or no waiver. If there had been such 
contention, it would have to be denied under the authority of the case of Oak’s 
Adm’r y. Standard Accident Insurance Co. et al., 230 Ky. 793, 20 S.W.(2d) 978, 
where a right of recovery was denied where death of the insured resulted 
from the intentional shooting of him by another not for the purpose of burglary 
or robbery. The provision of policy there under consideration was substantially 
the same as the provision relied on as a defense in this action. 
Judgment affirmed. 


BUSINESS MEN’S ASSUR. CO. OF AMERICA, KANSAS CITY, MO., 
v. RICHARDSON’S ADM’X. 
Court of Appeals of Kentucky. June 17, 1930. 
29 Southwestern Reporter (2d) 563. 
3. INSURANCE. 


Petition stating delivery and terms of health and accident policy, acceptance of 
premiums, and insured’s accidental death, stated cause of action. 


(For other cases, see Insurance, Dec. Dig. § 629[1.) 
4. INSURANCE. 

Where insured’s check to reinstate lapsed accident policy was taken and cashed 
by insurer on condition uncommunicated to insured, insurer became liable on 
policy. 

The policy provided that in case of failure to pay premium, subse- 
quent acceptance of premium should reinstate policy, but only to cover 
accidental injuries thereafter sustained. After policy had lapsed for non- 
payment of premium, insured requested insurer’s agent to send a check 
for overdue premium. This check was mailed on May 7, accompanied by 
an agent’s letter stating that, “Should it be necessary to have a health cer- 
tificate I will forward one at your request signed by applicant.” The 
check was apparently not received until May 13, when it was indorsed and 
deposited to insurer’s credit. By letter dated May 20, not mailed until 
day following, insurer acknowledged receipt of check, but declared that 
before determining whether it could offer the insurance, it would be ne- 
cessary that insured furnish a health certificate; but this letter was not 
received until after insured’s accidental death. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURANCE. 

That insurer’s agent, at request and for benefit of insured, sent check to re- 
instate lapsed policy, was as effective as if insured’s check had been sent. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from Circuit Court, Hart County. 

Action by the administratrix of the estate of Less B. Richardson, deceased, 
against the Business Men’s Assurance Company of America, Kansas City, Mo. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Larimore & Nichols, of Munfordville, Solon T. Gilmore, of Kansas City, Mo., 
and Woodward, Hamilton & Hobson, of Louisville, for appellant. 

Stokes A. Baird, Jr., and C. B. Dowling, both of Munfordville, and Rodes & 
Harlin, of Bowling Green, for appellee. 

Cuay, J. 
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On January 7, 1927, the Business Men’s Assurance Company of America issued 
to Less B. Richardson a combination health and accident policy by the terms of 
which it contracted to pay his estate the sum of $3,000 in the event of his accidental 
death. The insured was accidentally killed on May 22, 1929. The company hav- 
ing denied liability, this action was brought by the administratrix to recover 
on the policy. The law and facts having been submitted to the court, judgment 
was rendered in favor of plaintiff. The company appeals. 


fi. 2] The motion for a new trial was not tendered in time and the court 
properly declined to permit it to be filed. There being no separation of the law 
and facts, and no motion for a new trial, the only questions that may be considered 
are whether the pleading is sufficient, and whether there is any evidence to support 
the judgment. Albin Co. v. Ellinger & Co., 103 Ky. 240, 44 S. W. 655, 19 Ky. 
Law Rep. 1886. , 

[3] The petition appropriately sets out the issuance, delivery, and terms of 
the policy, the payment and acceptance of the premiums, and the accidental death 
of the insured while the policy was in force. In the circumstances there can be 
no doubt that the petition states a cause of action. . 

[4] The facts are these: The first premium of $80 was paid by the insured, 
Thereafter the annual premium of $78 was payable on the Ist day of February 
in each year with a grace period of 15 days. The premium due in 1928 was paid. 
The premium due in 1929 was not paid, and the policy lapsed for nonpayment. 
On May 6, 1929, the insured met at Munfordville his brother-in-law, R. C. Rich- 
ardson, who was also the agent of the company, and told him that on looking 
through his desk he found that he had forgotten to send in check for his insurance 
premium. He then felt in his pocket for blank check, but did not have one. He 
then said, “You just send your check for it, and when you come to Hardyville I 
will pay you.” The next morning the agent wrote a check and sent it to the com- 
pany. The check gave the name of the insured, the number of the policy, and 
specified that it was for the payment of the premium due. Accompanying the 
check was a letter dated May 7, 1929, telling the company that through oversight 
of the insured he had failed to send in the premium, and adding, “should it be 
necessary to have a health certificate I will forward one at your request signed 
by applicant.” ‘The latter concludes with these words: “I trust that you will give 
this matter your very prompt attention, mailing the receipt to above address.” 
Though check was mailed on May 7th, witnesses for the company say it was not 
received until May 13th, when it was indorsed in the name of the company by its 
president and treasurer and deposited to the credit of the company in the Liberty 
National Bank in Kansas City. On May 20th the company wrote the insured 
that it had received the check for the premium and thanked him for it. In this 
letter the company stated that before it could determine whether or not it could 
offer the insurance it would be necessary that he furnish a medical health cer- 
tificate, and inclosed a blank form for that purpose. It would seem, however, that 
this letter was not mailed from Kansas City until May 21, 1929, at 7 p. m, and 
was not received at Munfordville until after the death and burial of the insured. 


_ In the recent case of Equitable Life Assur. Soc. of New York v. Brewer, 225 
Ky. 472, 9 S.W.(2d) 206, 207, we held that under a policy providing for re- 
instatement of lapsed policy, on production of evidence of insurability satisfactory 
to insurer and payment of overdue premiums, premium payment, tendered after 
expiration of period of grace, and retained by insurer on condition that insured 
sign certificate of good health, was binding on the company, where condition an- 
nexed to acceptance was not communicated to insured or expressly or impliedly 
assented to. In discussing the question we said: “The company could not receive 
and retain the premium, and repudiate liability under the policy. It should wait 
to accept the money until its conditions were communicated to the assured and 
complied with by him. If it accepted the money in anticipation of the health cer- 
tificate, it took the risk of liability accruing before notice of the desired conditions 
was brought home to the assured. When the company received the money, un- 
accompanied by a health certificate, it constituted an unconditional tender of the 
premium. The company might have held the check pending performance of the 
conditions, and no liability could have arisen; but acceptance of the money did not 
carry with it the conditions, until those conditions were assented to by the assured, 
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or until he was advised of them and given an opportunity to accept or reject them. 
It is clear in this case that the conditions were not communicated to or accepted 
by the assured. Indeed, it is not so claimed.” 

But the point is made that the above case is not applicable because the check 
itself was sent on condition that a health certificate should be furnished, and that 
the premium was accepted only on that condition. With this contention we cannot 
agree. In the first place, all that the insured told the agent was to send his check. 
He never authorized the agent to attach any conditions to the payment. More- 
over, no condition was attached to the payment of the check. The agent did not 
tell the company that the check was to be collected only in the event that the 
insured could furnish a health certificate if required. All that the latter contained 
was a suggestion on the part of the agent that should it be necessary to have a 
health certificate he would forward one signed by the applicant. Not only so, but 
the case is even stronger than the case of Equitable Life Assur. Society v. Brewer, 
supra. There the policy provided for reinstatment on production of evidence of 
insurability satisfactory to insurer. In the case at bar there is no such require- 
ment. The policy reads: “If default be made in the payment of the agreed pre- 
mium for this policy, the subsequent acceptance of the premium by the company, 
or by any of its duly authorized agents shal! reinstate the policy, but only to cover 
accidental injuries thereafter sustained, and such sickness as may begin more 
than ten days after the date of such acceptance.” 

[5] It plainly provides that the subsequent acceptance of the premium shall 
reinstate the policy, but only to cover accidental injuries thereafter sustained, and 
such sickness as may begin more than ten days after such acceptance. Whether, 
under the policy, the company may attach any conditions to its acceptance of the 
premium, except in so far as they relate to sickness, we need not inquire. Even if 
that be conceded, the admitted facts cannot be overlooked. Though the check was 
received on May 13th, the company did not retain the check and advise the insured 
that it was held subject to his furnishing a proper health certificate. On the con- 
trary, it accepted the check as payment and deposited it to its credit, and the check 
was actually paid several days before the death of the insured. As the check was 
sent by the agent at the instance, and on behalf, of the insured, the effect was the 
same as if the check of the insured had been sent and accepted. Not until seven 
or eight days after the acceptance of the premium did the company undertake to 
attach any condition to its acceptance. Before the condition was communicated to 
the insured he was accidentally killed. We are therefore constrained to hold, not 
only that there is some evidence tending to support the judgment, but that the 
evidence considered as a whole makes out a clear case of liability on the part of 
the company. 

Judgment affirmed. 


WELLS v. INTER-OCEAN CASUALTY CO. 
No. 12939. 
Supreme Court of South Carolina. June 24, 1930. 
154 Southeastern Reporter 98. 
1. INSURANCE. 


Evidence held to make question for jury as to whether beneficiary misrepre- 
sented insured’s age. 

It was claimed that beneficiary told insurance agent that insured, her 
mother was 56 years old, when she was in fact between 80 and 90 years 
old. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
2. INSURANCE. 

Evidence held to make question for jury as to whether insurance company 
waived age limit specified in policy. 

The policy provided that the insurance thereunder should not cover 
any person over the age of 65 years. It was claimed that insured was 
between 80 and 90 years old. There was evidence that beneficiary who 
negotiated with agent for the policy could not read or write and did not 
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sign the application and made no representation as to insured’s age, but told 

the agent she did not know insured’s age, and that the agent saw insured. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Evidence held to make question for jury as to fraud of insurer in procuring 
release from beneficiary after insured’s death. 

There was evidence that insured’s agent tendered back premiums paid 
and told beneficiary that if she didn’t take the amount tendered she would 

not get anything else, and that beneficiary, who could neither read nor 

write, then signed receipt by mark. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Cothran, J., dissenting. 

‘i Appeal from Common Pleas Circuit Court of Sumter County; John S. Wilson, 
udge. 

Action by Phyllis Wells against the Inter-Ocean Casualty Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Lee & Moise, of Sumter, for appellant. 

Epps & Levy, of Sumter, for respondent. 

CARTER, J 

This action by the plaintiff, Phyllis Wells, against the defendant, Inter-Ocean 
Casualty Company, was commenced in the court of common pleas for Sumter 
county, February 27, 1929, for recovery of the amount of an insurance policy, issued 
by the defendant upon the life of Mittie Green, mother of the plaintiff, under 
which policy the plaintiff was named as the beneficiary. Issues being joined, the 
case was tried before his honor, Judge John S. Wilson, and a jury at the July, 
1929, term of said court, and resulted in a verdict for the plaintiff for the sum 
of $514.55, the full amount of the policy with interest. From the entry of judg- 
ment on the verdict the defendant has appealed to this court. 

[1] Taking up the questions presented by appellant’s exceptions, we will first 
consider the allegation of error imputed to the trial judge in refusing to grant ~ 
defendant’s motion for direction of a verdict, based upon the ground that the 
plaintiff, as beneficiary under the policy, had made material and false representa- 
tions in the application for insurance on which the policy in question was issued, 
and in the refusal to grant defendant’s motion for a new trial based upon the 
ground that the plaintiff, as beneficiary under the policy, had made material and 
false representations in the application for insurance on which the policy in ques- 
tion was issued, and in the refusal to grant defendant’s motion for a new trial based 
oe same ground. The defendant relies on the following provision of its 
policy : 

“The insurance under this policy shall not cover any person under the age of 
one year nor over the age of sixty-five years. Any premium paid to the Com- 
pany for any period not covered by the policy will be returned upon request.” 

In this connection the defendant contends that the insured was between 
eighty and ninety years old and not an insurable risk, and that the plaintiff, as_ 
the beneficiary under the policy, by her material and false representations in the 
application for the insurance misled the defendant and in this way caused the 
defendant to issue the policy. In support of its position appellant lays emphasis 
upon the testimony of its agent, T. C. Robinson, who on direct examination, 
on this phase of the case, testified as follows: 

“T am the agent that wrote this policy on the life of Mittie Green. I first 
saw Phyllis Wells in Pinewood. We were working from place to place and hap- 
pened to hit on her up there at her mother’s home. She was outside of the house 
in the yard or on the steps. I asked her about some insurance. She said she 


had some but would like to have some on her mother. Mr. Payne was with 
me. 


“Q. Where was the mother sitting at that time? A. Sitting up in the house 
“Q. On the outside or on the inside? A. Inside. 

. Did you go up in the house? A. No, sir. 

“Q. You were on the ground? A. Yes, sir; on the ground. 


‘Q 
“Q 
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“Q. When you said Phillis said she would like to have insurance on her 
mother, could you see her sitting up in the house? A. Yes, sir. 

“Q. What did you tell Phillis? A. I told her she looked to be a little too 
old, and passed on. ' 
Q. Could you tell what age she was at that time? A. No, sir. 
Q. You judged that. she was too old? A. Yes, sir. 
‘Q. How long did you stay there? A. A minute or so. 

“Q. When you left there and went on off, did you see Phillis Wells any 
more that day? A. No, sir. 

“Q. When was the next time you saw her? A. About two weeks after thai 
“Q. Where did you see her? A. Down here at her home. 
Q. Where, what place? A. I don’t know; somewhere down here. 
Q. In Sumter? A. Yes, sir. 
“Q. Did you go to see her or happened to see her? A. Happened to see 


“ 
“ 
‘ 


‘ 


her. 

“Q. What happened? A. She was out in the yard at her home. I was on 
the outside on the sidewalk, and she stopped me, then I went in. 

“Q. What did she say? A. Said she wanted me to write this insurance 
for her on her mother. 

“Q. What did you say? A.I said, ‘Your mother is too old,’ and she said 
‘She is not but 56 years old.’ I told her if she was certain, I would write the 
insurance. 

“Q. If she had been over 65 years old—A.I told her anybody over 65 
I didn’t write. 

“The Court: When was this insurance written? 

“Mr. Moise: The 29th day of December, 1928. 

“The Court: Go ahead. 

“Mr. Moise: That is the date of the application. 

“The Court: Yes. 

“Q. Well, what did she say in reference to her mother’s age? A. She said 
she was 56 years old. 

“Q. What did she say with reference to her own age? A. Forty. 

“Q. At that time did you write it down on an application? A. Yes, sir.” 

The testimony of the agent, Mr. G. W. Payne, who was with Mr. Robinson, 
testified to the same effect. 

The application was not signed by the insured, neither was it signed by 
the plaintiff, the beneficiary, but the agent of the defendant who filled out the 
application signed the name of the insured to the application. The beneficiary, 
according to the testimony, could neither read nor write, and she denied that 
she told defendant’s agent that her mother was only fifty-six years old. The 
following testimony of the plaintiff, the beneficiary, is pertinent to this ques- 
tion : 

“I am the plaintiff in this case and am the daughter of Mittie Green. She 
lived at Pinewood, S. C., and had a policy of insurance with the Inter-Ocean 
Casualty Company. The agent first came to see my mother at Pinewood at 
her house. I was present. 

“Q. State what took place. A. He said, ‘Let me take a policy on you,’ and 
‘had already joined one and couldn’t take any more,’ and he said, ‘Let me take 
one on your mother,’ and I said, ‘All right,’ and he said, ‘Who would pay for 
it,’ and I said, ‘I would, but I would have to go to Sumter and get the money, 
and he said, ‘I will meet you in Sumter, Saturday,’ and he met me in Sumter 
at my daughters house on Cleveland Street. , 

“I paid premiums of $2.50 and he gave me the policy. After the policy was 
delivered my mother was killed by a train at Pinewood. The policy was paid 
up at the time she was killed on the 14th of January, 1929. The Company has 
never paid the $500.00. 

“Q. At the time of the taking out of the policy, you say you were present, 
the agent was present and your mother was present, the insured; is that cor- 
rect? A. Yes, sir. 

“QO. When the agent was present there in Pinewood, before he came to 
you to collect the $2.50 premiums, did he or not talk with your mother about 
the policy? <A. Yes, sir. 
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“Q. Did he talk to you? A. Yes, sir. 

“Q. Can you read or write? A. No, sir; neither read or write. 

“(). Ever been to school at all? A. No, sir.” 

On cross-examination of the plaintiff, she further testified in this connection 
as follows: 

“Mr. Robinson was the agent who came to see about taking out the insur- 
ance. He came to my mother’s house at Pinewood, where I was visiting. 

“Q. Your mother was inside the room? A. No, sir; she was on the steps, 
too. 

“Q. Sitting down there by you? A. Yes, sir. 

“Q. He came up there and asked you if you wanted to take out some in- 
surance? A. Yes, sir. 

“Q. You told him you didn’t want any, but you would take out some on 
your mother? A. Yes, sir. 

“Q. He asked you how old your mother was? A. Yes, sir. 

“Q. What did you tell him? A.I told him I didn’t know, to look at her 
for himself. 

“Q. Your mother, as a matter of fact, was between eighty and ninety years 
old, wasn’t she? A. I don’t know. 

“OQ. How old are you? A.I don’t know sir. 

. Are you married? A. Yes, sir. 

. Got any children? A. Yes, sir. 

. How many? A. I got six head. 

. All grown? A. Yes, sir; all about grown. 

. You are about fifty or sixty years old yourself, aren’t you? A. I don’t 
know sir; I might be; I don’t know my age.” 

The plaintiff further testified to the effect that her mother could get around 
pretty well and do lots of work; that she was not blind nor deaf, as contended 
»y defendant; that she was killed by train, about “dusk dark,” according to 
er information; that the agent told her at Pinewood. when the first conver- 
sation took place and when he saw the insured, that he did not know whether 
he would be able to get a policy for her or not on account of her age, but that 
he would try; that at the time there were two agents present “one said he believed 
he could get her in the policy; had different classes of policies, one for young 
people, some for old people, some for middle aged, some for young people, and 
he said he would look it up and see”; and that the agents went away and soon 
afterwards delivered the policy to her, at which time she paid the premium. 
Other inferences might be drawn from other parts of her testimony. 

This testimony, as well as additional testimony bearing on this phase of 
the case, clearly shows that a question for the jury was presented, and his honor, 
the trial judge, committed no error in refusing defendant’s motion for direction 
of a verdict upon the ground stated. For the same reason his honor cannot be 
charged with error in refusing defendant’s motion for a new trial. 


[2] A further allegation of error imputed to the trial judge is in submitting to 
the jury the question of waiver, it being the contention of the appellant that 
there was no inference to be drawn from the testimony that the defendant, or 
its agents, had waived any of the provisions of the policy, but that, on the 
contrary, it conclusively appeared that the defendants, in issuing the policy in 
question, had relied entirely upon the statements made by the plaintiff in the 
application for insurance. The testimony shows that the plaintiff did not sign 
the application for the insurance, and that she could not read or write. Further, 
if the testimony of the plaintiff is to be believed, and that was a matter entirely 
tor the jury, the plaintiff made no representation to the defendant’s agents as 
to the age of the insured, but told the agents that she did not know the age 
of the insured, and, further, that the agents of the defendant saw the insured 
at the time the agents had the first conversation with the plaintiff; that at the 
time of the said conversation with the agent the plaintiff and the insured were 
sitting on the steps together. According to this testimony the agents of the 
defendants had ample opportunity to observe the insured and determine for 
themselves her age. We think it was clearly the duty of the presiding judge 
to submit to the jury the issue of waiver. 

[3] The only other question raised by the exceptions is that the presiding 
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judge erred in refusing defendant’s motion “for a directed verdict on the ground 
that the plaintiff had, for valuable consideration, executed a valid and binding 
release, which was a complete bar and defense to the action, and that his Honor 
should not have submitted the question of fraud in procuring the release to 
the jury. * * *” It is the contention of the appellant that there was no 
testimony tending to prove that the release was procured by fraud. The ap- 
pellant also contends that it was error in refusing a motion te grant a new 
trial based on the same ground. 

In response to the allegations of the complaint, as to the defendant having 
procured from the plaintiff through fraud a release of her claim under the policy, 
the plaintiff testified as follows: 

“Q. After your mother’s death, did the agent of the company call to see 
you about the policy? A. How is that? 

“Q. After your mother was killed by the train, did the agent come to see 
you on Cleveland Street, to see you about the policy? . A. Yes, sir. 

“Q. What did he say to you? A. He say if I didn’t take the money what 
I paid to put her in the insurance, I wouldn’t get the other money. 

“Q. Did he ask you for the policy? A. Yes, sir; he asked me for the 
policy. 

“Q. Did you give it to him? A. Yes, sir. 

“Q. What did you sign for him, if anything? A. He said he wanted me to 
sign that. I don’t know what he wanted me to sign. 

“Q. How much money did he give you? A. $5.26. 

“Q. Did you give him a receipt for that? A. Yes, sir. 

“Q. When you gave him a receipt, what did he tell you? A. He said if 
I didn’t take that, I wouldn’t get no more, said my mother was not entitled to 
that, because she was deaf and blind, said if I didn’t take what I pay in, I 
wouldn’t get no more. 

“Q. On the representatigns made you by the agent of the company, did you 
give him back the policy? A. Yes sir; I give him back the policy when he 
came after it. 

“QO. Now, Auntie, this paper you signed for the insurance company, did 
you sign it by mark or how? A. I touched the pen; he wrote it. 

“Q. Did you know what was in the paper? A. No, sir; he asked me if | 
could read or write, I said no, and he said, ‘come touch the pen,’ and two more 
men come out of the car and witnessed it; I didn’t know who they were. 

“Q. Two more men witnessed your mark? A. Yes, sir.” 

The defendant offered testimony tending to show that the release was pro- 
cured in good faith; that the plaintiff was not imposed upon but understood 
what she was doing when she signed the release. The record shows that plain- 
tiff through her attorneys promptly sent to the defendant company and tendered 
to it the sum of $5.26 paid to the plaintiff by the agents of the defendant when 
the plaintiff signed the alleged release, which tender the defendant refused. As 
we view the record it is our opinion that, under the rule that in passing upon 
such question the testimony must be considered in the most favorable light 
for the plaintiff, the presiding judge properly submitted the question to the jury. 
Further the matter of granting a new trial based on the same ground was a 
matter for the determination of his honor, it appearing in the first instance that 
the question was one properly for the jury. Under our view of the case his 
ag the trial judge, committed no error in refusing a motion for a new 
trial. 

The exceptions are overruled, and the judgment affirmed. 

Watts, C. J., and Blease and Stabler, JJ., concur. 

CoTHRAN, J. (dissenting). 


This is an action upon a policy of insurance covering the death from acci- 
dent, in the amount of $500, on the life of Mittie Green. The plaintiff, Phyllis 
Wells, was the procurer of, and the beneficiary named in, the policy. The de- 
fendant company denied liability upon the grounds: (1) That the insured was 
not an insurable risk; (2) that the beneficiary had made false statements in 
answer to material questions in the application; and (3) that after the death 
of the insured the beneficiary had executed a full and complete release of all 
liability on the part of the company under the policy. 
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The undisputed facts of the case are these: 

1. The policy provides that the insurance shall not cover any person over 
the age of 65 years. 

2. The insured, mother of the plaintiff, was an aged colored woman, born 
in slavery, and during that period a maid at least 14 years of age, and neces- 
sarily at the time of the issuance of the policy, 1929, at least 80 years of age. 

3. The application for insurance stated that insured was 56 years of age. 

4. The insured was killed by being run over by a train, on a clear day and 
at a — from which an approaching train could be seen many yards away. 

. After the death of the insured, the beneficiary accepted payment of the 
ia which had been paid by her and executed a release for all liability 
of the company to her under the policy. 

If these facts appeared beyond controversy, and the natural inferences to 
be drawn from them unremoved, there could not be a question but that the 
defendant’s motion for a directed verdict should have been granted. 

Upon the face of the case it is conceded that insured was between 80 and 
90 years of age; and it must be conceded that under the express terms of the 
policy it did not cover the life of a person whose age exceeded 65 years. 

Prima facie, therefore, the policy was of no force in the particular case. 
What has made it of force under the circumstances? 

I cannot conceive of any other basis for the claim that is even debatable, than 
that the conduct of the agent who solicited the insurance, wrote the application, 
and delivered the policy amounted to evidence of a waiver, of the condition in 
the policy that the insured must have been of, or under the age of 65 years. 

The theory of counsel for the plaintiff, as I interpret their argument, is that 
the insured, at the time that the agent made his first visit to her home, was sitting 
on the front steps by the side of her daughter, the beneficiary, and that he had 
ample opportunity to confirm what he then declared, that she was too old; that he 
knew at that time that she was over 65 years, and later drew up the application 
which fixed her age at 56, in order to insure the passing of the application by the 
company and the issuance of the policy, that he might obtain the commissions to 
which he would ordinarily be entitled. 

If that be true, I think that it is clear that the action of the agent was a 
fraud upon the rights of the insurance company, for his own personal advantage, 
and cannot have the effect of changing the written contract which contained the 
disqualifying condition. 

The evidence shows that even if the beneficiary was innocent in the represen- 
tation in the application that the insured was only 56 years old, the agent was not; 
he stated that from his observation of the insured she was too old: yet notwith- 
standing this he inserted in the application the statement that she was only 56, an 
age which was within the terms of the policy and upon reading which he knew 
that the company would pass the application. He also knew that if he had inserted 
the correct age or his impressions that she was too old, the application would not 
be passed. 

The beneficiary testified that when the agent returned to her home for the 
purpose of completing the application, he asked her some questions, the answers 
to which he put down on a piece of paper (evidently the application form), and 
read them over to her; that they were just as she had told him. She is therefore 
connected directly with the fraud of the agent. 


The question in this case is not whether the policy has been forfeited by the 
misrepresentations of the insured or beneficiary, but whether under the facts it 
ever became effective, the insured being beyond the age limited by the policy. If 
as a matter of fact the insured was 80 years old when the policy was issued, it 
never became effective. There could not be a forfeiture of rights which never ex- 
isted, and it is impossible, in the nature of things, that the company may have 
waived itself into a contract. Waiver is the voluntary relinquishment of a known 
right; which naturally presumes the existence of a contract. 

In Layton v. Ins. Co., 55 Cal. App. 202, 202 P. 958, it was held that when one 
holds a life policy, referring in apt terms to the warranties and representations 
contained in the application annexed, for the reasonable time. he is conclusively 
Presumed to know the contents of the contract, and any untruthful answer, plainly 
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he application by the agent or medical examiner, through mistake, 


negligence, or fraud, and is estopped to assert that he had no knowledge of the 
untruthful answer. 

It has been decided in perhaps 100 cases that where the applicant makes a 
true representation of a fact which materially affects the contract and the agent 
in writing the application falsely represents the fact, the insurer cannot object 
upon the ground that there has been a misrepresentation and claim a forfeiture of 


the policy. 
age of her 


In this case, however, the applicant stated that she did not know the 
mother; that the agent saw her and could judge for himself. The 


beneficiary was a woman with six living children, the youngest of whom was of 
age; the oldest must have been at least 31; and if she had been only 16 when the 
first child was born she must have been nearly 50 when the policy was issued and 
her mother more than 65. It is conceded that she was between 80 and 90. 

In Ins. Co. v. Main, 140 Md. 220, 117 A. 5714 572, it was held that the insurer 


of an autom 


obile is not estopped to interpose assa defence to an action on the 


policy, a false statement that the automobile was not mortgaged, which statement 
was made out by an agent, when assured knew of the false statement, or could 


have known 


of it by reading the policy. 


In Ins. Co. v. Richbourg (Tex. Com. App.) 257 S. W. 1089, it was held that 
when false statements and representations, which are warranted to be true, were 


written into 


an application by the agent, and the applicant knew or had means of 


knowing that such statements were untrue, insurer is not precluded from avoiding 
policy conditioned on such false representations. 

In the case of Ryan v. Ins. Co., 41 Conn. 168, 19 Am. Rep. 490, certain answers 
to material questions in the application were falsely and fraudulently entered by 
the agent, although correct answers were suggested by the applicant. The court 
held that the company was not concluded by the false and fraudulent answers, 


saying : 


“Upon the trial the plaintiff offered to prove, not that the above answers were 
true, but that different answers were in fact given, both by herself and the in- 
sured, and that the answers were wrongfully written by the local agent of the 
defendants without the knowledge or consent of the plaintiff or her husband. 
Aside from the claim that the defendants are responsible for the conduct of their 
local agent, this is merely an attempt to substitute for a part of the written con- 
tract declared on, a different parol contract; for the representations and war- 
ranties of the plaintiff contained in the written agreement, oral representations 


and warrant 
show that th 


ies of an entirely different character. It requires no argument to 
is cannot be done. * * * In this case we are asked to go further 


than any case has yet gone, and clothe the agent with authority not given him in 
fact, and to hold the principal responsible for an act which could not by any pos- 
sibility have been contemplated as being within the scope of the agency. * * * 
But it cannot be supposed that these defendants intended to clothe this agent 
with authority to perpetrate a fraud upon themselves. That he deliberately in- 


tended to de 


fraud them is manifest. He well knew that if correct answers were 


given no policy would issue. Prompted by some motive he sought to obtain a 
policy by means of false answers. His duty required him not only to write the 
answers truly as given by the applicant, but also to communicate to his principal 
any other fact material to the risk which might come to his knowledge from any 


other source. 


His conduct, in this case, was a gross violation of duty, in fraud 


of his principal, and in the interest of the other party. To hold the principal re- 
sponsible for his acts, and assist in the consummation of the fraud, would be 
monstrous injustice. When an agent is apparently acting for his principal, but 
is really acting for himself, or third persons, and against his principal, there is 
no agency in respect to that transaction, at least as between the agent himself or 
the person for whom he is really acting and the principal.” 


The Ryan Case is extensively quoted from and approved by the Supreme 


Court of the 
Ct. 837, 841, 


United States in the case of Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. 
29 L. Ed. 924, involving a similar question. The facts appear from 


the following quotation from that case. 
“It is conceded that the statements and representations contained in the an- 


swers, aS written, of the assured to the questions propounded to him in his appli- 
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cation, respecting his past and present health, were material to the risk to be as- 
sumed by the company, and that the insurance was made upon the faith of them, 
and upon his agreement accompanying them that, if they were false in any respect, 
the policy to be issued upon them should be void. It is sought to meet and over- 
come the force of this conceded fact by proof that he never made the statements 
and representations to which his name is signed; that he truthfully answered those 
questions; that false answers, written by an agent of the company, were inserted 
in place of those actually given, and were forwarded with the application to the 
home office; and it is contended that, such proof being made, the plaintiff is not 
estopped from recovering. But on the assumption that the fact as to the answers 
was as stated, and that no further obligation rested upon the assured in connec- 
tion with the policy, it is not easy to perceive how the company can be precluded 
from setting up their falsity, or how any rights upon the policy ever accrued to 
him. It is, of course, not necessary to argue that the agent had no authority from 
‘ the company to falsify the answers, or that the assured could acquire no right 

by virtue of his falsfied answers. Both he and the company were deceived by the 
fraudulent conduct of the agent. The assured was placed in the position of making 
false representations in order to secure a valuable contract, which, upon a truthful 
report of his condition, could not have been obtained. By them the company was 
imposed upon and induced to enter into the contract. In such a case, assuming 
that both parties acted in good faith, justice would require ‘that the contract be 
canceled and the premiums returned. As the present action is not for such a 
cancellation, the only recovery which the plaintiff could properly have upon the 
facts he asserts, taken in connection with the limitation upon the powers of the 
agent, is for the amount of the premiums paid, and to that only would be entitled 
by virtue of the statute of Missouri. 

The court proceeds: 

“But the case as presented by the record is by no means as favorable to him 
as we have assumed. It was his duty to read the application he signed. He knew 
that upon it the policy would be issued, if issued at all. It would introduce great 
uncertainty in all business transactions if a party making written proposals for 
a contract, with representations to induce its execution, should be allowed to 
show, after it had been obtained, that he did not know the contents of his pro- 
posals, and to enforce it notwithstanding their falsity as to matters essential to 
its obligation and validity. Contracts could not be made, or business fairly con- 
ducted. if such a rule should prevail; and there is no reason why it should be 
applied merely to contracts of insurance. There is nothing in their nature which 
distinguishes them in this particular from others. But here the right is asserted 
to prove, not only that the assured did not make the statements contained in his 
answers, but that he never read the application, and to recover upon a contract 
obtained by representations admitted to be false, just as though they were true. 
* * * A curious result is the outcome of the instruction. If the agents com- 
mitted no fraud, the plaintiff cannot recover, for the answers reported are not true; 
but if they did commit the imputed fraud he may recover, although, upon the an- 
swers actually given, if truly reported, no policy would have issued. Such anomal- 
ous conclusions cannot be maintained.” 


: _ The application made a part of the policy contained also the following pro- 
vision: 


“That the agents and solicitors of the company are not authorized to extend 
credit or waive or modify any of the terms or conditions hereof.” 


In the case of Ins. Co. v. Main, supra, the court quoting an array of authorities 
observes : 


“Tf it be obiected that there is no contention in the case at bar that the erroneous 
answer in warranty No. 3 was fraudulently written by the agent of the company, 
but that only negligence is charged. it is sufficient to call attention to the fact 
that it nowhere appears in the record that the assured was ignorant of the answer 
written by the agent, and the presumption is that, even if he did not know it at 
the time it was written, he knew it after he accepted the policy. He does not even 
claim that he did not know of the erroneous answer. If he knew it then, it was 
a fraud upon his part not to disclose the error to the agent or to the company, and 
the cases cited are therefore applicable.” 
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Even if the false statement as to the age of the insured was a ground of 
forfeiture of the policy and not a ground for holding that the insured being over 
the age of 65 years was never covered by the policy at all, it seems clear from the 
case of Assurance Company y. Building Association, 183 U. S. 308, 22 S. Ct. 133, 
46 L. Ed. 213, that the company is not estopped from‘relying upon this defense. 
In that case the syllabus is as follows: 

“It is competent and reasonable for insurance companies to make it matter 
of condition in their policies that their agents shall not be deemed to have authority 
to alter or contradict the express terms of the policies as executed and delivered.” 

In the opinion in the case last referred to the court quotes at length from the 
case of Ins. Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387: 

“But, even if the agent knew the fact of residence within the excepted period, 
he could not waive the forfeiture thus incurred without authority from the com- 
pany. The policy declared that he was not authorized to waive forfeiture; and 
to that provision effect must be given, except so far as the subsequent acts of 
the company permitted it to be disregarded. There is no evidence that the com- 
pany in any way, directly or indirectly, sanctioned a disregard of the provision 
with respect to any forfeitures, except such as occurred from non-payment of pre- 
miums. 

The court in the Building Association Case quotes exensively from the case 
— Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934, in which it was 
eld: 

“The company, like any other principal, could limit the authority of its 
agents, and thus bind all parties dealing with them with knowledge of the limita- 
tion. It must be presumed that he read the application, and was cognizant of the 
limitations therein expressed.” 


The court concludes with a lengthy dissertation which fully sustains the ex- 
tract from the syllabus above quoted. 


In Norwich Co. v. Kobacker (C. C. A.).31 F.(2d) 411, quoting syllabus, it 
is held: 

__ “Insured must be charged with knowledge of provisions of burglary policy, 
without regard to whether it was read, or by whom answers to questions were 
supplied, where policy provided that statements and answers to such questions 
were warranted by assured to be true.” 


In Mutual Life Ins. Co. v. Lambert (D. C.) 34 F.(2d) 215, quoting syllabus, 
it is held: 

“Where application for life policy required that all questions be answered 
by insured, that insured ratify representations therein and statement to medical 
examiner, and that no agent had power to bind company by making promises or 
accepting representations or information not contained in application, and where 
insured signed statements and certificate as to their correctness, insurance com- 
pany had right to cancel policy for falsity of answers contained in application, 
though truthful answers were made to soliciting agent and medical examiner, and 
such agents had knowledge of falsity of answers contained in written application, 
since the provisions of the contract were competent and binding on the parties.” 

In Adler v. Ins. Co. (C. C. A.) 33 F.(2d) 827, quoting syllabus, it is held: 

“Insurance agent’s knowledge of facts omitted by insured from answers to 
questions in application for life policy is not knowledge of principal, when agent 
knows of and participates in actual fraud being perpetrated on principal.” 

In Maier v. Ins. Co. (C. C. A.) 78 F. 566, quoting syllabus, it was held: 


“The F. Ins. Co. issued a policy on the life of M., which was recited on its 
face to be issued in consideration of the application, which was made a part of 
the policy, and a copy of which was thereto attached, and to be subject to the 
conditions thereon indorsed, one of which was that, if any statement in the appli- 
cation was false, the policy should be null and void. The application concluded 
with a provision that all statements contained in it, by whomsoever written, were 
warranted to the true, and that no verbal statement, to whomsoever made, should 
modify the contract. Upon the trial of an action on the policy, it appeared that 
M. made the application at the solicitation of an agent of the insurance company; 
that such agent had a short conversation with him when he was in a hurry, and, 
after answering a few questions, he told the agent to finish the application him- 
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self, and he would sign it and leave it to the agent to finish, which the agent did; 
that the answers to questions in the application as to M.’s health and his habits 
of drinking were totally at variance with the facts, which were such as, if known, 
to make the acceptance of M.’s application very unlikely. Held, that the insurance 
company was not estopped to deny the validity of the policy, and a verdict in its 
favor was properly directed by the court.” 

In Forwood v. Ins., 117 Md. 254, 83 A. 169, quoting syllabus, it was held: 

“Where answers in an insurance application must have been known to the 
applicant to be false, and the application was annexed to and made a part of the 
policy, and contained a declaration that the statements and answers were true, 
theré could be no recovery, although true answers were given by the applicant 
and different answers copied in the application through the mistake or fraud of 
the agent, since he could have discovered this fact, and by failing to disclose it to 
the company he participated in the fraud or mistake.” 

See, also, Bostwick v. Ins. Co., 116 Wis. 392 89 N. W. 538, 92 N. W. 246, 67 
L. R. A. 705 and extensive note thereto. 

In the case of Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 
676, 680, 60 L. Ed. 1202, the court said: 

“The general rule which imputes an agent’s knowledge to the principal is 
well established. The underlying reason for it is that an innocent third party 
may properly presume the agent will perform his duty and report all facts which 
affect the principal’s interest. But this general rule does not apply when the third 
party knows there is no foundation for the ordinary presumption,—when he is 
acquainted with circumstances plainly indicating that the agent will not advise 
his principal. The rule is intended to protect those who exercise good faith, and 
not as a shield for unfair dealing. Distilled Spirits, 11 Wall. 356, 367, 20 L. Ed. 
167, 171; American Surety Co. v. Pauly, 170 U. S. 133, 156, 18 S. Ct. 552, 42 L. Ed. 
977, 985; American Nat. Bank v. Miller, 229 U. S. 517, 521, 522, 33 S. Ct. 833, 
57 L. Ed. 1310, 1312, 1313; Mechem, Agency, 2d Ed. § 1815. * * * 

“The assured at the least consciously permitted an application containing ma- 
terial misrepresentations to be presented by subordinate agents to officers of the 
insurance company under circumstances which he knew negatived any probability 
that the actual facts would be revealed; and later he accepted policies which he 
must have understood were issued in reliance upon statements both false and ma- 
terial. He could claim nothing because of such information in the keeping of 
unfaithful subordinates. Moreover, the false representations accompanied and were 
essential parts of the policies finally accepted. He did not repudiate ,and therefore 
adopted and approved, the representations upon which they were based. Beyond 
doubt an applicant for insurance should exercise toward the company the same 
good faith which may be rightly demanded of it. The relationship demands fair 
dealing by both parties. New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 529, 
533, 534, 6 S. Ct. 837, 29 L. Ed. 934, 939, 940: Assurance Co. v. Building Associa- 
tion, 183 U. S. 308, 361, 22 S. Ct. 133, 46 L. Ed. 213, 234; United States Life Ins. 
Co. v. Smith, 92 F. 503, 34 C. C. A. 506.” 

The evidence of fraud in obtaining the release from the beneficiary is exceed- 
ingly weak, but probably is sufficient to have required a submission of that issue 
to the jury. 

For these reasons I think the court below should have held that under the 
plain terms of the policy the insurance did not cover the life of a person between 
80 and 90 years of age, and that the company was not estopped from relying upon 
this defence notwithstanding the fraudulent conduct of the agent, and that the 
defendant’s motion for a directed verdict should have been granted. 
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UNITED FIDELITY LIFE INS. CO. v. ADAIR. 
No. 3119. 
Court of Civil Appeals of Texas. Amarillo. Nov. 21, 1928. 
Rehearing Denied Jan. 9, 1929. 
29 Southwestern Reporter (2d) 940. 
1. INSURANCE. 

In action on life policy, suicide was affirmative defense and burden was on 
defendant to prove it. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE. 

Where circumstances of insured’s death are such that it might have resulted 
from negligence, accident, or suicide, presumption is against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 

In action on life policy, where defense was suicide, jury could consider fact 
that love of life is strongest instinct of human beings. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4. INSURANCE. 

As regards motive of insured to commit suicide, “intent” in legal sense is 
purpose to use particular means to effect certain result; whereas, “motive” is reason 
which leads minds to desire that result. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

6. INSURANCE. 

In action on life policy, whether insured died by self-destruction held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

Action by Mrs. Cassie Adair against the United Fidelity Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 


Judgment affirmed in 29 S.W.(2d) 944. 

Bledsoe, Crenshaw & Dupree, of Lubbock, for appellant. 
Bean & Klett, of Lubbock, for appellee. 

Jackson, J. 


This suit was instituted in the district court of Lubbock county, Tex., by 
Mrs. Cassie Adair, the appellee, against the United Fidelity Life Insurance Com- 
pany, appellant, to recover $4,500, interest and penalty, on an insurance policy issued 
November 20, 1925, by appellant, to appellee’s husband, Eugene T. Adair, who 
died March 7, 1926. Recovery of reasonable attorney’s fees, alleged to be the 
sum of $1,500, was also sought. 


The appellant answered by general demurrer, general denial, admitted the 
execution and delivery of the policy, but pleaded that Eugene T. Adair died by 
self-destruction within less than a year after the issuance and delivery of the 
policy, which contained this provision: 


“If the insured, whether sane or insane, shall die by self destruction within 
one year from the date hereof or before the second annual premium becomes due, 
the amount payable hereunder shall be the amount of premium actually paid under 
this policy.” 

In response to special issues submitted by the court, the jury found that 
Eugene T. Adair did not intentionally kill himself, and that appellee was entitled 
to recover $1,000 as attorney’s fees. 


On this verdict the court rendered judgment in favor of appellee for $6,580, 
with interest from the date of the judgment at the rate of 6 per cent. per annum; 
from which judgment this appeal is prosecuted. 


The appellant challenges as error the failure of the trial court to direct a 
verdict in its behalf because the undisputed testimony shows that Eugene T. Adair, 
appellee’s husband, intentionally killed himself by shooting himself with a pistol, 
and thereby committed suicide, within less than one year after the issuance of 
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the policy sued upon. Appellant téndered the amount of the premium that had 
been paid, $68.99, to the appellee. 

The testimony discloses that Eugene T. Adair, the deceased husband of ap- 
pellee, had been for several years engaged as an automobile dealer in Lubbock, 
Tex. That in the operation of his business he sold automobiles and frequently 
took notes for a part of the consideration, secured by mortgages against such 
automobiles. That the notes and mortgages so taken were disposed of to the 
Commercial Credit Company of New Orleans, the First Mortgage Investment 
Company of Dallas, and other finance companies. That for some months prior 
to his death, the deceased had been giving duplicate and sometimes triplicate 
mortgages on automobiles which he had for sale. That he would sell the different 
mortgages on the same car to different finance companies. That he would usually 
sell a car to one of his employees, who would execute notes and a mortgage on 
the car, and said notes and mortgage be disposed of to some finance company; and 
when a bona fide purchaser was found for the car, notes and a mortgage of the 
bona fide purchaser would be taken and said notes also negotiated to some finance 
company. That these duplications had been discovered, and representatives of 
some of the finance companies had interviewed deceased and warned him that 
such a practice would likely get him into the penitentiary. That to one of the 
finance companies to whom he was indebted $13,000 or $14,000, he admitted that 
he had been doing wrong and asked that he be indulged a reasonable time in 
order to straighten up the duplications. That at the time he paid $3,000 and a few 
days later an additional $3,000. That the parties to whom he was indebted were 
pressing him for their money. That on Wednesday preceeding his death, he, in 
company with his partner, made a trip in an automobile to El Paso, Tex., to secure 
money with which to discharge the obligations that were pressing. That he 
returned from El Paso to Lubbock about 4 o’clock on the following Sunday morn- 
ing. That before leaving for the trip to El Paso he borrowed from Paul 
Harty, a motor cop on the police force of the city of Lubbock, a 45 Smith 
& Wesson double-action, Army model, automatic six-shooter, which he took 
with him on his trip to El Paso, advising the officer that he expected to be 
driving strange roads at night and desired to borrow the gun for that reason. 
That while he was on this trip, F. L. Hargin made a complaint against the de- 
ceased, charging him with the offense of swindling, based on the duplicate notes 
and mortgages that had been hypothecated. 

That at the time he reached home Sunday morning, he was tired from his 
all-night drive, and his wife asked him if he did not want to take a warm bath. 
He said he would, took the suitcase which he had carried with him on his trip 
into the bathroom, set it down, decided he was too tired to bathe, and went to 
bed and to sleep. That something like an hour thereafter a deputy sheriff of 
Lubbock county, Vernice Ford, in company with Mr. Settle, went to the deceased’s 
home with a warrant for his arrest. 

Mr. Ford, the deputy, testified that Mr. Settle was not an officer, but had 
stayed all night with him and accompanied him to the home of deceased. ‘That 
Mr. Settle had no gun, but when they arrived at the house, the deputy advised 
Settle to go to the back door, as the deceased might run out. That the deputy went 
and knocked, and Mrs. Adair came to the front door. He asked her to see her 
husband, was told that he had just gotten in, and asked to wait until later in the 
day. The deputy declined to do this, was invited in, and accompanied to the back 
room by Mrs. Adair, to where Mr. Adair was in bed. The officer told Mr. Adair 
he had a warrant for his arrest. Adair got up, went to the front room, read the 
warrant, and began dressing and talking to the officer. Adair completed dressing 
in the living room, putting on his hat and overcoat, and asked permission to kiss 
his wife and children good-bye and was allowed to do so. 

While Adair was gone to kiss his wife and children good-bye, the deputy was 
sitting in the front room. After Adair kissed the children and told them to be 
good, the deputy heard a sound in the neighborhood of the bathroom, as though 
a glass was taken off of a shelf and the water turned.on just a little. That he 
then heard a click like the glass was set down, and in a second he heard the report 
of a gun, apparently in that part of the house. That he went through the dining 
room, kitchen, and hall to the bathroom, the door of which was almost closed. 
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That he pushed it back and saw Adair, who was lying in the bathroom, resting 
on his right arm and elbow. That the officer found a 45-calibre six-shooter, the 
barrel of which was warm and smoking, close to Adair’s right hand. That Adair 
made no answer to the exclamation of the officer, “My God, what have you done?” 
The officer got a pillow, put it under Adair’s head, and straightened him out. The 
odor of gunpowder could be detected in the bathroom at that time. The six- 
shooter found had one chamber discharged and the other five loaded with lead bul- 
lets. The officer called a doctor, the sheriff, and undertaker, all of whom came in 
a few minutes. The bathroom was approximately 6% feet by 7 feet, the lavatory 
on the north, the bathtub on the east, the commode on the south, and the door was 
to the north of the center of the west side of the room, with the shutter hinged on 
the north. That there were two windows in the bathroom, one on the east side and 
one on the south, practically over the commode. 


“It was several minutes later before I made any examination of the window 
and window shade. At the time I made my examination the window shade was still 
down. ‘There was a bullet hole through the window shade. I examined the bullet 
hole to try and determine the range of the bullet. The bullet went through the 
window and shade practically on a level. There was also a hole through the window 
screen and the window also. The shattered glass was located between the window 
pane and the screen, on the outside of the window. The fabric of the curtain ex- 
tended towards the outside. I made an examination of the screen to determine how 
the wires of the screen were bent. The wires in the screen were bent outward. I 
wouldn’t say how long it was after I went back there to where Mr. Adair was that 


I made this examination of the window pane and screen, but it was several minutes 
afterwards.” 


That there were little blood stains on the inside of the window curtain near 
the bullet hole. That the deputy was more or less familiar with the use of 
guns, and a pistol could be accidentally discharged while unloading it or by 
dropping it on some object or striking the hammer against some object or by 
pulling the trigger. That all manner of accidents happen with firearms; men kill 
themselves accidentally with firearms; that men sometimes carry guns with 


the hammer on the shell; that a man standing up and examining a gun could 
accidentally drop it, grab for it, and the gun hit some object and be discharged 
and in that way shoot himself in the body. That Adair did not resist arrest 
and did not refuse to go with the officer. That the bullet hole was through the 


window situated on the south side of the bathroom. That the gun was a double- 
action gun. 


Mr. Settle, who was outside, testified substantially as did the witness Ford, 
but heard only portions of the conversation between Mr. Ford and Mr. Adair, 
heard Adair tell his wife good-bye, but did not hear him tell his children good- 
bye; saw Adair enter the bathroom, turn north to get a drink of water, heard 
the water running in the lavatory, saw Adair push the bathroom door partly 
closed to get the water; after he heard the water running, Adair turned around 
and pulled down the window shade on the south side of the bathroom, and in 
a very few seconds thereafter witness heard the report of a gun, the noise 
of the glass shattered by the shot, and as quickly as he could the witness went 
to the front docr and on into the bath. He saw no one outside of the build- 
ing and he himself was unarmed. 

The physician testified that when he arrived the body of Adair was warm; 
that his examination showed that the bullet entered the front, passed through 
the overcoat, dress coat, and the body, and went out to the left of the spinal 
column, with the point of exit possibly a little higher than the point of en- 
trance, put practically on a level. That there was an ashy deposit on the coat 
around the bullet hole that you got with white powder; that there were blood 
specks on the inside of the window shade; that the hole in the window shade, 
the glass, and the screen showed the bullet to have gone practically on a 
level. That “the wound was larger at the point of entrance than at the point 
of exit. That is the customary condition that we find.” That the bullet pierced 
the body. of the heart between the base and its apex. That a bullet was some- 
times deflected from its course in passing through the body. 

Mr. Higgins, the brother of appellee, testified that he was occupying the 
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adjoining apartment and went immediately, without dressing, to the bathroom 
where the deceased was when he heard the screams of Mrs. Adair and the 
children. That he saw Mr. Adair’s body, the bullet hole through his overcoat, 
coat, and vest, but saw nothing that resembled a burn about the clothing. 
That he rubbed the fiber of the overcoat around where the bullet entered, and 
it did not show to have been scorched or burned. That he saw the hole in 
the window shade, glass, and screen; there was some glass on the bathroom 
floor and some on the window facing; the wires in the screen were bent both 
toward the outside and the inside. That Mr. Adair was approximately 6 
feet 3 inches in height. That he was very devoted to his wife and children. 

Mrs. Adair, the appellee, testified that she was at home when her husband 
died; that Mr. Adair had told her that his business was getting in bad shape; 
that he got back home from El Paso about 4 o'clock Sunday morning, having 
wired her from El Paso about the time he would get home; that he arrived 
very tired, took the grip he had with him on his trip, and went te the bath- 
room to take a warm bath, but decided he was too tired and went to bed and 
went to sleep. About an hour after her husband came home, the deputy 
sheriff came; he refused to wait until later in the day, and she took him to 
the bedroom where Mr. Adair was, at the time sitting up in bed. That the 
deputy started to read the warrant, but her husband asked him not to do so; 
that he would go into the front room. That they went into the front room, 
and Mr. Adair told the officer he would go with him. That her husband dressed 
in the living room. That she went to the bedroom, and Mr. Adair asked if 
he could speak to her before he left, telling the officer he would be back in a 
minute. That he came back and told her not to worry, that he was going with 
the officer, and as soon as the Western Union office opened he would wire 
his brother in South Carolina for financial assistance, take care of the debts 
that were pressing, and everything would be all right. That his brother in 
Seuth Carolina was able to help him financially. That he told her good-bye 
as he always did when he left the house any time of day. That he had put 
on his hat and overcoat before he left the living room; had his hat on when 
he told her good-bye; that she did not remember that he went into the bath- 
room, but realized that he had; that she was under the impression that the 
toilet flushed; that she heard the report of a gun immediately afterwards; 
that she was under the impression that the report of the gun came from outside 
of the house; that she did not see her husband while on the floor; she ran and 
called for her brother, Mr. Higgins, who, with his family occupied the adjoin- 
ing apartment, and he came immediately. That Mr. Adair never indicated to 
her that he was going to do anything rash. She knew his plans and knew 
definitely what his intentions were, and they did not include anything like 
killing himself. That he kept a pistol around the home a great deal, but was 
very careful never to leave it around where the children could get it. That she 
did not know where he had the gun, as she never saw it at any time and he 
never spoke to her about it. That the hole in the window shade had one or 
two slits two or two and one-half inches long, the glass was shattered, and a 
good deal of it on the inside on the bathroom floor. The hole in the glass was 
about an inch in diameter, the glass was cracked, flaked off on the inside, and 
the hole in the screen was about three-fourths of an inch in diameter. 


The record discloses that the pistol found by the deputy in the bathroom 
was the pistol borrowed by Adair from the motorcycle cop; that it was not 
the ordinary type of automatic pistol and was adapted to the use only of lead 
bullets, but could be loaded with a clip which carried only steel or copper bul- 
lets; that the gun was called an automatic because of the rapidity with which 
it could be reloaded. 

Some of the witnesses estimated that the bullet hole through the window 
was about four feet above the floor and about the right height to have been 
made by the bullet passing through the body of Adair while he was standing 
up. The testimony tends to show that the screen was about three or four 
inches from the glass and the shade two or three inches from the glass. ‘The 
witnesses varied in their estimate of the size of the hole in the shade, the glass, 
and the screen of the window. The record tends to show that the bathroom 
had in it a commode, lavatory, bath tub, and the grip which the deceased had 
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with him on his trip to El Paso. The evidence does not disclose whether there 
was any medicine cabinet, towel rack, or other furniture in the bathroom, 
unless the testimony of Mr. Ford that he heard a sound as if the glass had 
been taken from a shelf is of sufficient probative force to show that there was 
a shelf in the bathroom; and the testimony fails to show that he awakened the 
children to tell them good-bye. 

The testimony as to how Adair got shot is entirely circumstantial. 

“The judgment must stand, unless the evidence establishes that the shooting 
was intentional to that degree of conclusiveness which precludes a reasonable 
doubt to the contrary.” Grand Fraternity v. Melton, 102 Tex. 399, 117 S. W. 
788, 789. 

[1] The defense relied on by appellant in this case is suicide or self-destruc- 
tion and is an affirmative one, and the burden of proof is on appellant to show 
that the deceased intentionally took his life. Cooley’s Briefs on Insurance, 
vol. 6, page 5460, and authorities cited. 

[2] “When the circumstances of death are such that it might have resulted 
from negligence, accident or suicide, the presumption is against death by su:- 
cide.” Cooley’s Briefs on Insurance, vol. 6, page 5454, and authorities cited. 

[3] “When the facts and circumstances appear, the presumption against 
suicide, as a presumption of law, disappears, but as a presumption of fact it 
is and must be everpresent with all reasonable men whose duty it is to pass 
on the ultimate fact of suicide or accident, where the evidence is all circum- 
stantial.” And it is proper “For the jury to consider in reaching their verdict, 
that the love of life is the strongest instinct of a human being.” Parker v. 
fEtna Life Insurance Co., 289 Mo. 42, 232 S. W. 708, 716. 

“Can it be said that no other inference can be drawn from the evidence 
than that the insured fired the pistol with suicidal intent, or that it precludes 
a reasonable doubt to the contrary? We think not. It is true that the evidence 
might be said to be conclusive that the pistol could only be fired by pulling 
the trigger; but this in our opinion is not sufficient to completely overcome 
either the presumption against self-destruction or the presumption. of accident. 
It is well settled that, in the absence of satisfactry evidence as to the death 
being accidental or suicidal, the presumption is in favor of death by accident.” 
Mutual Life Insurance Co. v. Ford, 61 Tex. Civ. App. 412, 130 S. W. 769, 777; 
Id., 103 Tex. 522, 131 S. W. 406. 

The appellant in this case introduced in evidence testimony tending very 
strongly to show a motive on the part of deceased to commit suicide, but no 
intent to do so is shown. ; 

[4] “Intent, in its legal sense, is quite distinct from motive. It is defined as 
the purpose to use a particular means to effect a certain result. Motive is 
the reason which leads the minds to desire that result.” Baker v. State, 120 
Wis. 135, 97 N. W. 566, 570. See also People ex rel. Hegeman v. Corrigan, 195 
N. Y. 1, 87 N. E. 792. 

[5] There is no testimony in the record tending to show that the deceased, 
preceding his death, was morbid, morose, melancholy, or despondent, but, on 
the contrary, tends to show that notwithstanding his financial embarrassment 
and his apprehension of criminal prosecution, he was actively endeavoring to 
secure funds with which to satisfy the creditors he had defrauded and protect 
himself against criminal prosecution. He failed to secure funds on his trip 
to El Paso, but when the officer came and he was arrested, he agreed to go 
with him without objection, dressing completely, even putting on his hat and 
overcoat and then advised his wife, less than two minutes before he was killed, 
not to worry, that he would be back in a little while; as soon as the Western 
Union telegraph office he would wire his brother for money with which 
to meet his pressing obligations. The evidence is uncontroverted that his 
brother was able to assist him financially. In determining whether or not evi- 
dence is sufficient to warrant a verdict of the jury, appellate courts consider 
only evidence sustaining the verdict, Fort Worth Mutual Benefit Association 
v. Jennings (Tex. Civ. App.) 283 S. W. 910; Buchanan v. Davis (Tex. Civ. App.) 
300 S. W. 985, and the testimony tends to show a lack of intention to commit 
suicide. 

“After a most painstaking review and consideration of the evidence, we 
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are unable to agree with appellant. It has with marked discrimination and 
ingenuity woven a most persuasive web of circumstantial evidence, and there- 
from deduced a most plausible conception of how the double tragedy was en- 
acted, but at most and best it is but a theory, something which, when applied 
to past events, can never be demonstrated, a creature of the mind. Likewise, 
and with no differences except, perhaps, in degree of probability, the appellees 
have from the same body of testimony erected their own structure of specu- 
lation upon how it occurred; and, in our opinion, the state of the entire evidence 
was such as to make it legitimately susceptible of the application of either 
theory, according to the individual viewpoint.” Georgia Casualty Co. v. Shaw 
(Tex. Civ. App.) 197 S. W. 316, 317. See also International Travelers’ Associa- 
tion v.»Bettis (Tex. Civ. App.) 3 S. W.(2d) 478. 

The possession of the pistol by the deceased is explained. It is uncontro- 
verted that the deceased was careful never to leave a gun around the place 
where his children could get it. If, as he bade his children good-bye, he thought 
of the pistol, he knew it would be a violation of the law to carry it with him, and 
he may have decided to unload the gun and leave it, but carry the cartridges 
with him so as to make sure that if his fifteen year old son got hold of the 
gun, he could not shoot himself or any one else with it. 

[6] In our opinion, the court was net authorized to peremptorily instruct 
the jury to find in favor of appellant, because the circumstantial evidence does 


not exclude every reasonable hypothesis other than that the deceased inten- 
tionally took his own life. 


The judgment is affirmed. 


UNITED FIDELITY LIFE INS. CO. v. ADAIR. 
No. 1325-5430. 
Commission of Appeals of Texas, Section A. June 25, 1900. 
29 Southwestern Reporter (2d) 944. 


1. INSURANCE. 
Where insured’s death resulted from violent and external means, presump- 


tion is in favor of theory of accident and against theory of suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 

Action by Mrs. Cassie Adair against the United Fidelity Life Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Civil Appeals 
[29 S.W.(2d) 940], and defendant brings error. 

Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, and Bledsoe, Crenshaw & 
Dupree, of Lubbock, for plaintiff in error. 

Bean & Klett, of Lubbock, for defendant in error. 

Critz, J. 

This suit was brought in the district court of Lubbock county, Tex., by 
Mrs. Cassie Adair, surviving wife of Eugene T. Adair, to recover $4,500 with 
interest, and the statutory penalty and $1,500 alleged to be a reasonable at- 
torney’s fee. The policy was issued November 20, 1925, and the insured died 
March 7, 1926. The insurance company filed its amended answer contesting the 
same on the ground of self-destruction or suicide on November 1, 1926. 

The policy contained the following provision: 

“If the insured whether sane or insane, shall die of self destruction within 
one year from the date hereof or before the second annual premium becomes 
due the amount payable hereunder shall be the -amount of premiums actually 
paid under the policy.” 

Trial was had in the district court before a jury, and at the close of the 
testimony the insurance company presented a motion for peremptory instruc- 
tion in its favor on the ground that the evidence showed, as a matter of law, 
that the insured intentionally killed himself within less than one year from the 
issuance of the policy. This motion was overruled by the court. The insurance 
company also requested two special charges which in effect amounted to per- 
emptory instructions, both of which were refused and exceptions duly reserved. 
_ The trial court then submitted the case to the jury on special issues, and 
In response to these issues the jury found: 
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That the insured did not intentionally kill himself, and that $1,000 was a 
reasonable attorney’s fee. 

On the above verdict the trial court entered judgment for Mrs. Adair for 
the face of the policy, plus 12 per cent. penalty, and $1,000 attorney’s fees and 
interest, aggregating $6,880. This judgment was affirmed by the Court of 
Civil Appeals for the Seventh District of Amarillo. The case is now before the 
Supreme Court on writ of error granted on application of the insurance com- 
pany. 

The case is presented in the Supreme Court under several assignments of 
error, but they all amount to one contention, which is that the undisputed evi- 
dence in the trial court establishes, as a matter of law, the fact that the insured 
committed suicide at such a time as to limit the right of recovery to the amount 
of premiums actually paid. In order to pass on this contention, we must of 
necessity make a very extended statement of the facts and circumstances lead- 
ing up to and surrounding the death of the insured. 

Insured had for several years been engaged as an automobile dealer at 
Lubbock, Tex. In the operation of his business he sold automobiles and fre- 
quently took notes as part consideration secured by mortgages against such 
automobiles. These notés and mortgages were disposed of to different parties, 
principally to finance companies engaged in the business of buying such paper. 
For some time prior to his death the insured had engaged in the practice of 
taking duplicate and sometimes triplicate mortgages on automobiles which he 
had for sale. He would sell these different mortgages on the same car to 
different parties and finance companies. In this connection he would usually 
sell a car to one of his employees, who would execute notes and a mortgage on 
the car, and said notes and mortgage be disposed of to some finance com- 
pany; and when a bona fide purchaser was found for the same car the notes 
and mortgage of this bona fide purchaser would be taken and these notes also 
negotiated, usually to some finance company. These dpulications and fraudu- 
lent transactions had been discovered shortly prior to the death of the insured, 
and representatives of the holders of these fraudulent notes had interviewed 
the deceased and threatened him with criminal prosecutions. Insured had ad- 
mitted to the representative of one of the finance corporations holding some 
thirteen or fourteen thousand dollars of these fraudulent papers that he had 
been doing wrong and asked that he be indulged a reasonable time to straighten 
up the matters. At this time several of the insured’s creditors were pressing 
him for their money. 

On Wednesday preceding his death insured, in company with his business 
partner, made a trip of several hundred miles by automobile from Lubbock, 
Tex., to El Paso, Tex., in an effort to secure money to discharge these pressing 
obligations. It seems that this trip was futile. Before leaving for the trip to 
El Paso, insured borrowed from a city policeman a 45 Smith & Wesson double- 
action Army model six-shoter, or pistol, which he took with him on his trip, 
advising the officer that he would be driving strange roads at night and wanted 
a pistol for that reason. Insured returned from El Paso to Lubbock about 
4 o'clock on the following Sunday morning. While he was on this trip, one 
of his creditors made a complaint against him, charging the offense of felony 
swindling based on one of the fraudulent mortgages above mentioned. When 
insured reached home he was tired from an all-night drive, and his wife asked 
him if he wanted to take a bath. He said he would and took his suitcase, 
which he had carried on the trip to El Paso, into the bathroom, set it down, 
and then decided that he was too tired to bathe and went to bed and to sleep. 
About an hour later a deputy sheriff of Lubbock county, Vernice Ford, in 
company with a Mr. Settle, went to the insured’s home with a warrant for 
his arrest on the complaint filed. When the officer and Mr. Settle arrived at 
the insured’s home, Mr. Settle went to the back door, and the deputy knocked 
at the front door, and when Mrs. Adair came in response to the knock the 
deputy asked to see her husband. Mrs. Adair asked him to wait until morn- 
ing, which the deputy declined to do. The officer was then admitted by Mrs. 
Adair and invited and accompanied to the room where insured was in bed. 
The insured was then informed that the officer had a warrant for his arrest. 
He immediately got up, went to the front room, read the warrant, and began 
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dressing and talking to the officer. He completed dressing in the living room, 
including his hat and overcoat, and then asked permission to kiss his wife and 
children good-bye, which was allowed. After Adair had kissed the children 
and told them to be good, the officer heard a sound in the neighborhood of 
the bathroom as though a glass was taken off a shelf, and the water turned 
on a little; the officer then heard a click like a glass was set down, and in a 
second he heard the report of a pistol coming from that part of the house. 
The officer went immediately to the bathroom door, which was almost closed, 
and on pushing it back saw the insured lying on the floor of the bathroom rest- 
ing on his right arm and elbow. The 45 six-shooter, the barrel of which was 
still warm and smoking, was lying close to insured’s right hand. The insured 
made no answer when accosted by the officer. The odor of gunpowder could 
be detected in the room at that time. The pistol had one chamber discharged 
and the other five loaded. A doctor was called, and the sheriff and undertaker 
also came in a few minutes. The bathroom was approximately 6% feet by 
7 feet, the lavatory on the north, the bathtub on the east, the commode on the 
south, and the door to the north of the center of the west side of the room, 
with the shutter hinged on the north. There were two windows in the bath- 
room, one on the east side and one on the south. An examination made a few 
minutes after the discovery of the insured’s body showed that the window shade 
was down. There was a bullet hole through the window shade. An examina- 
tion of the bullet hole, in an effort to determine the range of the bullet, showed 
that the bullet went through the window and shade practically on the level. 
There was also a hole through the window screen of the window also. The 
shattered glass was located between the window pane and the screen on the 
outside of the window. The fabric of the curtain extended towards the out- 
side. The wires in the screen were bent outward. There were little blood 
stains on the inside of the window curtain, near the bullet hole. 

It was also shown by the officer that he was familiar with the use of guns 
and pistols, and that a pistol could be accidentally discharged while loading 
it or dropping it on some object or striking the hammer against some object or 
by pulling the trigger. It was also shown by this officer that all manner of 
accidents happen with firearms; that men kill themselves accidentally with 
firearms; that men sometimes carry guns with the hammer on the shell; that 
a man standing up and examining a gun could accidentally drop it, grab for 
it, and the gun hit some object and be discharged, and in. that way shoot 
himself in the body. It was also shown by this officer that Adair did not resist 
arrest in any way and did not refuse to go with the officer. 

Mr. Settle, who stood just outside the window of the bathroom, testified 
among other things that he saw Adair enter the bathroom, turn north to get 
a drink of water, heard the water running in the lavatory, saw Adair push the 
bathroom door partly closed to get to the water. After he heard the water 
running, insured turned around and pulled down the window shade on the south 
side of the bathroom, and in a few seconds thereafter the witness heard the 
report of a pistol, and the noise of the glass shattered by the shot, and: as 
quickly as he could went to the front door, and on into the bathroom. This wit- 
ness said that he saw no one outside the building, and he himself was unarmed. 
The physician testified in substance that when he arrived shortly after the 
transaction insured’s body was warm, and that an examination showed that the 
bullet entered the front, passed through the overcoat, dress coat, and the body 
of insured, and went out to the left of the spinal column with the point of exit 
possibly a little lower than the point of entrance, but practically on the level. 
That there was an ashy deposit on the coat around the bullet hole that you 
got with white powder; that there were blood specks on the inside of the win- 
dow shade; that the hole in the window shade, the glass, and the screen showed 
the bullet to have gone practically on the level; and that the bullet pierced the 
body and the heart between the base and the apex. = 

Mrs. Adair, the defendant in error, testified that insured had told her before 
the day he died that his business was getting in bad shape on account of so 
many cars being returned; that the people could not make the payments; that 
he had to take it up with the finance people for a certain length of time; and 
that many people had bought cars on credit that had to be taken back. 
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Mrs. Adair then further testified that when Mr. Adair got back to Lubbock 
from El Paso he did not come directly home, but went to the business and 
called her from there (we presume over the telephone), telling her he would 
be out in a little while, and in a little while he came home. Mrs. Adair then 
testified to the happenings in regard to the arrival of her husband at home; 
his declining to bathe; going to bed; the coming of the officer; and other matters 
substantially as above related. She then testified, in substance, that she was 
in the living room when Mr. Adair got through dressing; that she went back 
to the back bed room; that Mr. Adair stated he wanted to speak to her and 
they both went back; that Mr. Adair told the officer that he wanted to speak 
to his wife just a minute and would be back in just a minute; that she and 
her husband went back to the sleeping porch; that her husband told her not 
to worry; “that he was going down town with Mr. Ford and that as soon as 
the Western Union was open that he would wire his brother in South Carolina; 
that he would be all right and would be home in a few minutes. He was going 
to wire his brother in South Carolina for financial assistance in order to straight- 
en out matters, and take care of the business that were pressing. His brother 
in South Carolina was well fixed. He was able to help him financially. He 
just insisted that I not worry, that he would be back in a short while after the 
Western Union opened. He then told me ‘Good-bye.’ He always did that when 
he left the house anytime a day.” 

Mrs. Adair further testified that her husband had taken a suitcase with 
him on the trip to El Paso; that he took the suitcase and started to the bath- 
room with it when he started to take a bath and set it down on the inside 
of the bathroom by the door; that it was a large hand bag; that Mr. Adair 
put on his overcoat and hat before he left the living room; that when he told 
her good-bye he had on his hat. Mrs. Adair further testified: “I knew his 
plan and knew definitely what his intentions were and they did not include 
anything like that. I did not see any gun at all. A great deal of the time we 
had a pistol in our home. He was very careful with the gun. He never let 
it lay around where the children could get it. I don’t know whether he had 
the gun in his overcoat pocket or in the handbag; I don’t know anything about 
it. I didn’t see anything about his overcoat when he had it on that would 
indicate that he had a gun in his coat or any of his pockets. He didn’t tell 
me anything about going into the bath room to put the gun away or anything 
of that kind. I don’t know whether he put the gun up when he came in or not, 
I didn’t see the gun.” 

It was also shown that Mr. and Mrs. Adair had two children, one a boy 
about 15 years of age, and the other a girl about 10 years of age. From the tes- 
timony it is seen that Mr. Adair must have been fully dressed, including his 
overcoat and hat, at the time of his death. 

We here refer to the opinion of the Court of Civil Appeals for further state- 
ment of the facts of this case, though we have attempted to make a full state- 
ment, and in the making of our statement we have depended largely on the state- 
ment of the Court of Civil Appeals, which we find correct in every detail. 

As already shown, the only question before the Supreme Court in the instant 
case is whether the above-recited facts establish the defense of voluntary self- 
destruction or suicide, as a matter of law. 

In passing on this question we have examined the many adjudicated cases 
on the question cited by both parties to this appeal in their very elaborate and 
able briefs and written arguments; but we find that it is practically impossible to 
locate any adjudicated case which can be absolutely applied to any other case. 
In cases of this character the facts are as different and varied as the cases them- 
selves. It must therefore be readily seen that a court in passing on this issue 
can only take the facts of each case, and view them as a whole, and from such 
facts as a whole determine the question in the light of certain well-established 
rules of law, which rules are: 

_ [1] (a) Where death results from violent and external means and not from 
disease, the presumption is in favor of the theory of accident, and against the 
theory of suicide. Mutual Life Insurance Co. v. Ford, 61 Tex. Civ. App. 412, 130 
S. W. 769, 777 (Writ of error ref.); Preferred Accident Insurance Co. v. Fielding, 
35 Colo. 19, 83 P. 1013, 9 Ann. Cas. 916; Standard Life & Accident Insurance Co. 





Acc. ] United Fidelity Lite Ins. Co. v. Adair 1087 


v. Thornton (C. C. A.) 100 F. 582,.49 L. R. A. 116; Bankers’ Health & Accident 
Ass'n v. Wilkes (Tex. Civ. App.) 209 S. W. 230 (Writ of error ref.). ; 

[2] (b) Where the trial jury has found that death did not result from suicide 
and the Court of Civil Appeals has refused to disturb such verdict, the verdict and 
judgment must stand, unless the evidence establishes intentional self-destruction, 
or stiicide to that degree of conclusiveness which precludes a reasonable doubt 
to the contrary, and there must be no room for fair and reasonable minds to 
reach different conclusions from the same evidence. Grand Fraternity v. Melton, 
102 Tex. 399, 117 S. W. 788. 

[3] (c) Where a jury passes on a question, they are the judges of the facts 
proved, and the weight to be given to the evidence, but they cannot lawfully 
deny proper weight to undisputed facts with no suspicion cast upon them. Grand 
Fraternity v. Melton, supra. 

[4] When we apply the evidence in this case to the foregoing rules, we are 
unable to say as a matter of law that Adair committed suicide. In other words, 
we are unable to say that the presumption in favor of the theory of accident, 
and against the theory of voluntary self-destruction, or suicide, has been re- 
butted to that degree of conclusiveness which precludes a reasonable doubt to the 
contrary, and that there is no room for fair and reasonable minds to reach differ- 
ent conclusions from all the testimony in the instant case. The evidence shows 
that Adair was in serious trouble and knew that his swindling transactions had 
been discovered when he took the trip to El Paso. He knew that he would, in 
all probability, be subjected to criminal prosecutions in the event he failed to get 
money to relieve his financial distress, yet he carried the pistol from Lubbock to 
El Paso and back, including his visit to his business, on the fatal night without 
taking his own life, though he had failed to get relief at El Paso. We there- 
fore must conclude in favor of the verdict that the jury found that he borrowed 
the pistol for the purpose stated by him, and that he had no intention of com- 
mitting suicide on the trip, and no intention of committing suicide up to the time 
he arrived at home. When the officer came and arrested him he readily con- 
sented to go, and fully dressed himself, including the putting on of his hat and 
overcoat. It is hardly to be presumed from the evidence that he would put on his 
hat and overcoat, if at that time he had formed the intent to end his own life in 
the bathroom a few minutes later. We therefore must conclude in favor of the 
verdict that the jury found that at the time he dressed himself and donned his hat 
and overcoat he had then formed no intent to take his own life.- After Mrs. Adair 
had gone to the back bedroom, insured asked permission to speak to his wife, stat- 
ing he would be back in just a minute. He got this permission; goes to his wife; he 
tells her not to worry; that he is going to send a telegram to his brother who is 
able to help him as soon as the Western Union opens; that everything would be 
all right and that he would be back in a short time, etc.; and then kisses his wife 
and children good-bye. He then went into the bathroom, and from the evidence 
the jury had the right to conclude that he drew a glass of water and drank it. In 
a few moments thereafter the pistol fired. From these circumstances we con- 
clude in favor of the verdict that the jury found that Adair had no intention of 
ending his own life when he kissed his wife and children good-bye and told his 
wife not to worry and about his plans to get help from his brother, etc. It is 
hardly to be presumed as a matter of law, from the facts of this record, that he 
would have been so solicitious at this time to comfort his wife, and attempt to 
relieve her fear and distress, when hé had already formed the deadly purpose of 
sinking his wife and children in the very deepest pit of sorrow and distress by 
ending his existence with a pistol bullet almost under his wife’s eyes, and within 
a few seconds, or at most a few minutes thereafter. From this we conclude in 
favor of the verdict, that the jury found that insured had formed no intent to kill 
himself at the time he told his wife good-bye and informed her of his plans to get 
relief. When he went into the bathroom, he drew and drank a glass of water; 
at least, the jury had the right to so conclude from evidence. A few moments 
later the pistol fired. It is hardly to be presumed, as a matter of law, that a man 
who had formed the purpose to then end his earthly existence would stop almost 
in the very article of death to draw and drink a glass of water. We presume in 
favor of the verdict that the jury found that he had then formed no intent to 
kill himself. It therefore follows that the jury must have found from the 
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evidence that up to the time Adair drank the water he had formed no intent 
to take his own life. If this be true and insured committed suicide, both the in- 
tention and the act of suicide were formed and executed in the few seconds which 
elapsed between the time he put the water glass down, and the time the pistol fired. 
We also here note that there is no evidence to combat the evidence with reference 
to deceased having a brother who was able to relieve his financial distress, whom 
he hoped to get help from. From what we have said it follows that we are not 
prepared to hold, in the face of the findings of the jury, and the Court of Civil 
Appeals, that the evidence in the instant case establishes suicide to that degree 
of conclusiveness that it is proven as a matter of law. 


[5] It is true that the facts and circumstances of this record lead us to a 
very strong belief that Adair committed willful self-destruction, but we cannot 
render a case on strong belief. The Court of. Civil Appeals had the right to 
pass on the sufficiency of the evidence and to have reversed and remanded for 
insufficiency thereof, but the Supreme Court has no such jurisdiction or power. 
It can only pass on questions of law, and unless we can say, as a matter of law, 


that the evidence conclusively establishes suicide, the judgment must stand. This 
we are unable to do. 


The insurance company cites the following authorities as supporting its con- 
tention that the Supreme Court should hold as a matter of law from the circum- 
stances of this case that insured committed suicide: Home Benefit Association v. 
Buro (Tex. Civ. App.) 10 S. W. (2d) 188; Texas Life Insurance Co. v. Childress 
(Tex. Civ. App.) 204 S. W. 1035; Mutual Life Insutance Co. v. Hayward, 12 Tex. 
Civ. App. 392, 34 S. W. 801; Grand Fraternity v. Melton, 102 Tex. 399, 117 S. W. 
788. The insurance company also insists that the opinion of the Court of Civil 
Appeals in the instant case is in conflict with the above-cited cases. We think 
none of these cases support the contention of the insurance company, or are in 
conflict with the holding of the court of Civil Appeals in the instant case. 

In the Buro Case, supra, the Court of Civil Appeals did not render the case, 
but reversed and remanded for a new trial. A careful reading of the opinion 
shows that the court exercised its jurisdiction to pass on the sufficiency of the 
evidence and did not attempt to render the judgment. Also the opinion shows 
that the Court of Civil Appeals was of the opinion from the record before it 
that the case had not been fully developed. 

In the Childress Case, supra, the deceased left four letters written on the 
day of his death and on the preceding day. These letters indicated beyond any 
reasonable doubt an intention to commit suicide. In one of the letters he 
gave instructions how he wanted to be buried and named the friends whom he 
desired to be his pall bearers. He also stated whom he wished to drive the hearse. 
In the absence of these letters and other statements made by the deceased shortly 
before his death, there would not have been proof which would have authorized an 
appellate court to render the judgment. 

In the Hayward Case, supra, the deceased left a note, admittedly genuine, 
which when read in the light of the other circumstances in the case constituted 
proof of the most convincing character of suicidal intent, and this note when con- 
sidered in conjunction with the other evidence showed that the deceased intended 
to commit suicide and was telling them who to notify when they found his body. 

The Melton Case, supra, is by the Supreme Court, but in that case the opinion 
shows declarations of the deceased just before his death to the effect that he 
had shot himself; that he shot himself because he was up against it and owed 


on his home; and that he had asked for the pistol and stated that he wanted it 
to blow his brains out. 


An examination of all of these above-cited cases will show that the Buro 
Case was not rendered, and in the others the deceased left some letters or made 


some statement which coupled with the other facts in the case proved suicide 
beyond any reasonable doubt. 


In the case at bar we have no statement, written or spoken, from the deceased 
which even in the remotest indicates an intention to commit suicide, but onthe 


other hand every statement made by him shows, if it shows anything, an op- 
posite intention. 





Acc. International Travelers Assn. v. Yates 1089 


We recommend that the judgment of the Court of Civil Appeals be in all 
things affirmed. 

Cureton, C. J. 

Judgment of the Court of Civil Appeals affirmed. 


INTERNATIONAL TRAVELERS’ ASS’N v. YATES. No. 1165—5474. 
Commission of Appeals of Texas, Section B. June 25, 1930. 
29 Southwestern Reporter (2d) 980. 
1. INSURANCE. 


Death from administration of nitrous oxide gas as anesthetic preparatory to 
operation held result of “accidental means” within accident policy. 

The accident policy covered death resulting from “bodily injuries 
effected directly, independently and exclusively of all other causes through 
accidental means.” Assured met his death as result of administration of 
nitrous oxide gas, which was given to him by his physician as an anes- 
thetic preparatory to an operation for an abscessed tonsil. 

(For other cases, see Insurance, Dec. Dig. § 455.) 
2. INSURANCE. 
Death from administration of anesthetic preparatory to operation held within 
exception of accident policy respecting “disease or medical or surgical treatment.” 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 
3. INSURANCE. 
Administration of anesthetic is necessary part of operation, which is “surgical 
treatment” within exception of accident policy. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 
5. INSURANCE. 


Administration of anesthetic preparatory to operation for abscessed tonsil held 
“medical treatment” within exception of accident policy. 

The physician was treating assured for a disease with which he was 
suffering, and character of treatment shown to have been required by pa- 
tient’s condition was such as would inevitably cause pain and suffering to 
patient, and use of means to deaden pain resulting from necessary sur- 
gical treatment of such disease in very nature of things constituted “med- 
ical treatment.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 
6. INSURANCE. 


Rule that insurance policy must be construed most favorably to assured does 
not operate to give words in policy meaning so restrictive as to deprive them of 
their ordinary signification. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by Catherine Yates against the International Travelers’ Association. 
Judgment for defendant was reversed and remanded for new trial by the Court of 
Civil Appeals [16 S.W.(2d) 301], and defendant brings error. 

. — of Court of Civil Appeals reversed, and judgment of trial court 
alirmed, 


Wynne & Wynne, of Kaufman, and Seay, Seay, Malone & Lipscomb, of Dallas, 
for plaintiff in error. 

J. A. Cooley, of Kaufman, and Thos. R. Bond, of Terrell, for defendant in 
error. 

Leppy, J. 


Defendant in error was the beneficiary under an accident policy, which insured 
her against loss from injuries to her husband, Lewis Frederick Yates, which re- 
sulted from “bodily injuries effected directly, independently and exclusively of all 
other causes through accidental means.” 

The policy contained a clause relieving the company from liability should death 
result “from disease or medical or surgical treatment therefor.” 

It was shown without dispute that the assured met his death on June 9, 1927, 
as the result of the administration of nitrous oxide gas, which was given to him 





1090 The Insurance Law Journal, Vol. 75 [Nov., 1930 


by his physician as an anesthetic preparatory to an operation for an abscessed ton- 
sil, 

Under a peremptory instruction given by the trial court the jury returned a 
verdict in favor of plaintiff in error. The honorable Court of Civil Appeals held 
that an issue of fact was presented which was properly determinable by the jury, 
and reversed and remanded the cause for another trial. 


Plaintiff in error obtained a writ of error upon an application presenting but 
two contentions: First, that the death of the assured did not result from accidental 
means; and second, that under the undisputed evidence such death resulted from 
medical or surgical treatment for disease. 

[1] Plaintiff in error cannot escape liability on the ground that the assured’s 
death did not result from accidental means, as this contention was decided ad- 
versely to it by our Supreme Court in the recent case of International Travelers 
Association v. Francis, 23 S.W.(2d) 282. 


[2] We conclude, however, that the peremptory instruction given by the trial 
court was justified, as the undisputed evidence shows the death of the assured was 
within the exception contained in the policy, in that it resulted from medical or 
surgical treatment for disease. 


[3, 4] An operation is, of course, surgical treatment. A necessary part of an 
operation is the administration of an anesthetic. It is a matter of common knowl- 
edge that an operation of any magnitude requires the administration of a local 
or general anesthetic and that it is usual and customary in such cases to administer 
the same. The stipulation in the policy by which the parties have agreed that the 
company shall be relieved from liability where death results to the assured from 
surgical treatment must be construed in the light of the knowledge on this subject 
possessed by the parties at the time the policy was issued. We think it true, as 
said by the Supreme Court of Kentucky, in Barrett’s Adm’r v. Brand, 179 Ky. 
740, 201 S. W. 331, 334:“Any ordinary layman would know that an operation in- 
cluded everything done from its commencement until it was completely finished. 


as act necessary to its performance is included within the known meaning of 
the term.” 


It is a well-known fact that in the case of surgical operations an anesthetic is 
administered for two purposes: First, to relieve the patient from suffering pain 
while the operation is in progress; and, second, to enable the physician to skillfully 
and effectively perform the operation without interference from the patient. Being 
used for such purposes the giving of the anesthetic is a necessary and important 
part of the surgical treatment received by the patient. Westmoreland v. Preferred 
Acc. Ins. Co. (C. C. A.) 75 F. 244, 246. 

No competent physician would attempt to perform an operation similar to the 
one upon the assured without the administration of an anesthetic, either local or 
general; hence the physician in giving the anesthetic to the assured was carrying 
out the usual and customary method of performing the surgical treatment re- 
quired by the patient’s condition. 

[5] Again, when we consider the object and purpose of the administration 
of the anesthetic in this case, the conclusion is compelled that it also constituted 
“medical treatment” within the exception contained in the policy. The physician 
was treating the assured for a disease with which he was suffering. The character 
of treatment shown to have been required by the patient’s condition would in- 
evitably cause pain and suffering to the patient and the use of means to deaden 
the pain resulting from necessary surgical treatment of such disease in the very 
nature of things constitutes medical treatment. If the patient in this case had been 
given an injection of morphine to ease pain caused by the disease from which he 
was suffering, this would undeniably constitute medical treatment. Flint v. 
Travelers Ins. Co. (Tex. Civ. App.) 43 S. W. 1079. We are unable to see any 
distinction between medical treatment to relieve pain caused by disease and the 
giving of an anesthetic to prevent pain resulting from treatment necessary to 
effect a cure of such disease. Undoubtedly, it would be as much the duty of a 
physician to use the means known to medical science to prevent the infliction of 
unnecessary pain upon his patient while engaged in performing an operation to 
effect a cure of disease with which the patient is suffering as it would be to relieve 
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him of pain necessarily incident to the disease itself. It would seem that one would 
be as much medical treatment as the other. ; 

[6] We are not unmindful of the rule that an insurance policy must be con- 
strued most favorably to the assured. This rule, however, does not operate to 
cause courts to give words and expressions contained in a policy a meaning so re- 
strictive aS to deprive them of their usual and ordinary signification. The average 
layman would refer to a death under an anesthetic preparatory to an operation as 
one where the patient died as the result of an operation. This would be because 
the administration of an anesthetic is commonly regarded as a proper and necessary 
part of a surgical operation. 

In the case of Westmoreland v. Preferred Acc. Ins. Co., before cited, the 
policy contained a similar provision with reference to nonliability where death re- 
sulted from medical or surgical treatment for disease. The proof disclosed that 
the assured died from the effects of chloroform administered as an anesthetic pre- 
liminary to the performing of a necessary operation. It was decided that the 
death of the assured came within the exception contained in the policy, and the 
insurance company was absolved from liability for his death under such circum- 
stances. In giving its reason for such holding the court said: “Another exception 
in the policy is as to ‘death * * * resulting, either directly or indirectly, wholly 
or in part, from any of the following causes or conditions, or while so engaged or 
affected: * * * Medical or surgical treatment.’ Now, this expression, ‘medical or 
surgical treatment,’ of course, must have such meaning as that it shall not be in- 
consistent with and defeat the general terms, scope, and purpose of the policy. It 
would not do, certainly, to say that if a man received a bodily injury which clearly 
came within the terms of the policy, and died while under medical or surgical 
treatment for the injury so received, he could not recover. Very clearly, it does 
not mean this; but it has some meaning, or it would not be in the policy. In this 
case the surgeon, desiring to alleviate pain while replacing the hemorrhoids, ad- 
ministered chloroform, and the patient—in part, at least, according to the plain- 
tiff’s petition—died from chloroform. How could there be a case that comes more 


clearly within the language of this exception, in the sense in which it must have been 


used? It need not necessarily, it seems to me, be malpractice or carelessness on 
the part of the physician or surgeon; but certainly, to come within this exception, 
the medical or surgical treatment must be the proximate cause of death. If this 
is not true of this case, it seems difficult to imagine a case to which the exception 
would apply. So that considering the right to recover of the company under the 
general terms of the policy, or under either of the exceptions just referred to, I am 
clear that there is no liability.” 

The case of Beile v. Travelers Protective Ass’n, 155 Mo. App. 629, 135 S. W. 
497, by the Supreme Court of Missouri, sustains defendant in error’s contention to 
the extent that it was there held that death from an anesthetic administered pre- 
paratory to a Surgical operation is not “surgical treatment.” We are not impressed, 
however, with the force of the reasoning in that case, nor with the soundness of 
the conclusion reached. 

We recommend that the judgment of the Court of Civil Appeals be reversed 
and that of the trial court affirmed. 

Cureton, C. J. 


Judgment of the Court of Civil Appeals reversed, and that of the trial court 
affirmed. 


BYERLY v. TRAVELERS’ INS. CO. 
No. 22476. 
Supreme Court of Washington. 
July 31, 1930. 
290 Pacific Reporter 425. 
INSURANCE. 
Insured totally disabled for over three months held entitled to benefits under 
policy requiring permanent total disability, or total disability for at least three 
months. 
The phrase in a life insurance policy, “from the commencement of 
such disability and during its continuance,” referring to time during which 
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benefits will be paid, means that monthly income will be paid during the 

disability of the insured, whether it be for life or a shorter period. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Beals, J., dissenting. 

Department 1. 

Appeal from Superior Court, Clark County; George B. Simpson, Judge. 

Action by Fred Stevens Byerly against the Travelers’ Insurance Company. 
Judgment of dismissal, and the plaintiff appeals. . 

Reversed and remanded with instructions. 

McMaster, Hall & Schaefer, of Vancouver, for appellant. 

Marvin K. Holland, of Portland, Or., John Wilkinson, of Vancouver, for 
respondent. ; 

MILLARD, J. 


A life insurance policy issued by the defendant upon the life of the plaintiff 
obligated the insurer to pay to the insured a stated monthly income for permancnt 
total disability and to waive payment of premiums during the continuance of 
disability. The plaintiff brought an action upon that contract to enforce payment 
for eleven months’ total disability and to compel the return of premiums paid 
during the period of disability. The cause was tried to the court, resulting in find- 
ings and conclusions in favor of the defendant. From judgment entered, dis- 
missing the action, the plaintiff appeals. 

While differing as to the interpretation of the disability indemnity provisions 
of the policy, the parties are in accord as to the facts, which are as follows: 

When appellant was totally disabled August 31, 1927, by the fracture of his 
skull and other injuries, he had a life insurance contract with the respondent pro- 
viding indemnity for death or permanent total disability of the insured. On April 
17, 1928, while still totally disabled and believing in good faith that his total dis- 
ability would be permanent, appellant submitted to a physical examination by 
respondent’s physician and filed with the respondent a claim for benefits under 
the terms of the policy. The respondent refused to make any payments or to remit 
any premiums. To protect his rights the appellant made premium payments dur- 
ing the period of his disability, which ceased to be total July 25, 1928. The parties 
stipulated that from August 31, 1927, the appellant was totally disabled and wholly 
prevented from engaging in any occupation or employment for wage or profit and 
that the disability continued in the same way from that time until July 25, 1928; 
that on July 25, 1928, the disability ceased to be total; and that on September 6, 
1929, when this cause was called for trial, the appellant had recovered from his 
injuries. 

The disability indemnity provisions of the insurance policy read as follows: 

“Permanent Total Disability Benefits. 

“Upon due proof that since the payment of the initial premium upon this con- 
tract, before a default in the payment of any subsequent premium, and_ before 
the anniversary of this contract nearest to the sixtieth anniversary of the date 
of birth, the Insured has become wholly disabled by bodily injuries or disease 
and will be continually and wholly prevented thereby for life from engaging in 
any occupation or employment for wage or profit, the Company will waive the pay- 
ment of any premiums which may fall due on this contract during such disability 
and will pay from the commencement of such disability and during its continuance 
the disability income stated on the first page of this contract. The premiums so 
waived and the disability income so paid will not be deducted in any settlement 
hereunder. 


“Upon proof of like disability occurring after the anniversary of this con- 
tract nearest to the sixtieth anniversary of the date of birth, the Company will 
allow all premiums falling due thereafter during such disability to accumulate 
without interest as an indebtedness hereunder. 


“Independently of all other causes the Company will consider as permanent 
total disability the entire and irrecoverable loss of the sight of both eyes, or of 
use of both hands or of both feet, or of one hand and one foot. 

_ “Pending due proof of a claim hereunder in behalf of the Insured that an 
existing total disability will be permanent and continue for life, when it shall 
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appear that the Insured has been wholly disabled by bodily injury or disease and 
has been prevented thereby from engaging in any occupation or employment for 
wage or profit for a period of not less than three consecutive months, the Com- 
pany will grant the aforesaid benefits from the commencement of such disability and 
during its continuance.” 

Though the policy does not in terms provide indemnity for a temporary 
disability, it is clear that some cases of actual temporary character, like the case 
at bar, will fall within the disability indemnity provisions and become entitled 
to benefits. The appellant was totally disabled. The total disability continued 
for a period of not less than three consecutive months. Claim was made in good 
faith of the permanency of the disability. Proof of the permanency of the dis- 
ability was pending. Under such a state of facts the insurer is obligated by the 
fourth paragraph, “Pending due proof of a claim * * * that an existing total 
disability will be permanent and continue for life, when it shall appear that the 
Insured has been wholly disabled * * * for a period of not less than three con- 
secutive months, the Company will grant the aforesaid benefits from the com- 
mencement of such disability and during its continuance,” which qualifies the first 
paragraph of the disability indemnity provisions requiring due proof of permanency 
of total disability, to begin the payments as of the date of the commencement of 
the total disability and to continue the payments until the disability ceases to be 
total or until the end of the life of the insured if the total disability proves to be 
permanent. 

To hold otherwise would be to hold that the language of the fourth paragraph 
is meaningless. The phrase “from the commencement of such disability and dur- 
ing its continuance”: means that the monthly income will be paid during the dis- 
ability of the insured, whether it be for life or for a shorter period. That language 
was incorporated in the policy so that in the event the disability ceased to be 
permanent, the insurer could discontinue the disability payments. Those who 
prepared the insurance contract contemplated just such a situation as is pre- 
sented by the facts in the case at bar. They anticipated there would be cases 
in which total disability had continued for some time, but in which it was an open 
question whether the total disability would be permanent or temporary. The 
disability indemnity provision is one of the attractive features of life insurance 
contracts. By the fourth paragraph of the disability provisions the policy was 
made more valuable. That was an added inducement to purchase the policy. The 
insured was promised that if he became totally disabled and the insurer was un- 
willing to pay him under the first paragraph of the policy, there would be no 
need of litigation; that if the total disability continued for a period of three con- 
secutive months, pending due proof of his claim in good faith of the permanency 
of the disability, the insurance company would pay the insured for the three months’ 
disability and would continue to pay the monthly disability indemnity until the 
question of total permanent disability was finally determined. 

The judgment is reversed, and the cause remanded with instructions to the 
superior court to enter judgment in favor of the appellant in accordance with his 
prayer. 

Mitchell, C. J., and Parker and Tolman, JJ., concur. 

Beals, J., dissents. 


GILL v. MASSACHUSETTS BONDING & INS. CO. 
No. 22442. 
Supreme Court of Washington. 
Aug. 25, 1930. 


290 Pacific Reporter 698. 
1. INSURANCE. 


_In action on accident policy, insurer’s affirmative pleading of lack of timely 
notice held not waiver of right to urge lapse of policy. 
In its answer, the insurer denied that the policy of insurance was in 
force at the time of the occurrence of the injury. After denying the other 
allegations of the complaint, insurer pleaded, as an affirmative defense, 
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that no written notice of the injury was given insurer within 20 days after 

the date of the accident. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. 

Under express denial that accident policy was in force, evidence was ad- 
missible that insured had allowed policy to lapse by nonpayment of premiums 
(Rem. Comp. Stat. § 288). 

The answer of the insurer expressly denied that the policy was in 
effect at the date of the accident causing the injury. Insured contended 
that, in order to permit insurer to introduce evidence of insured’s 
failure to keep the policy in force because of nonpayment of premiums, 
insured would have to plead the defense affirmatively. Insured did not 
move to strike the allegation upon the ground that it was for any reason 
improper. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE. 

Under accident policy, held, it was intention that insured should be pro- 
tected only for period for which premiums were paid. 

Under the terms of the policy, insurance was purchased for a definite 
period, to wit, from the date of the issuance of the policy to the first 
day of the month following. Insured had the privilege of continuing the 
the policy in force by paying a certain monthly premium, payments to 
be made within the period limited by the policy, the policy to remain in 
force only as paid for. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Department 1. 

Appeal from Superior Court, Spokane County; Fred H. Witt, Judge. 

Action by Gretchen V. Gill against the Massachusetts Bonding & Insur- 
ance Company. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

O. C. Moore, of Spokane, for appellant. 

Williams & Cornelius, of Spokane, for respondent. 

BEALS, J. 

Plaintiff, the holder of a policy of accident insurance written by defendant, 
brought sifit upon the policy alleging that she had suffered bodily injury which 
entitled her to receive from defendant certain payments under the policy, of 
which she was the owner. In her complaint plaintiff alleged the issuance by 
defendant of a policy of accident insurance in her favor under date June 21, 
1926, a copy of the policy being attached to the complaint as an exhibit. Para- 
graph III of plaintiff’s complaint reads as follows: 

“That on the 30th day of October, A. D. 1928, during the life of the afore- 
said policy, this plaintiff, exclusive of all other causes, sustained bodily injuries 
resulting directly and solely through external, violent and accidental means, in 
consequence and on account of which alone she was immediately and wholly 
disabled and incapacitated to perform and prevented from performing any and 
every duty pertaining to her occupation, and that she continuously ever since has 
been and still is so incapacitated.” 

After which plaintiff alleged due performance on her part of all things 
required under the policy to be by her done and performed, and that she was 
entitled to receive from defendant an indemnity of $100 per month from the 
date of the accident, which defendant had refused to pay. By its terms the 
policy issued to plaintiff covered the period from the date of its issuance to 
August 1, 1926, “and for such time thereafter as the premiums paid by the in- 
sured as herein agreed will maintain this policy in force’; the insured having 
the right to continue the policy in force upon payment of a monthly premium 
of $1.25 within periods limited by the policy. 

Answering paragraph II of plaintiff’s complaint, in which the issuance of 
the policy was alleged, defendant admitted the allegations therein contained, 
“but denies that the policy of insurance mentioned was in force on October 30 
1928.” After denying the other allegations of the complaint, defendant pleaded 
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as an affirmative defense, “that no written notice of the alleged injury of 
plaintiff was given this defendant within twenty days after the date of the said 
alleged accident which it is alleged caused said injury.” This affirmative defense 
was denied by plaintiff in her reply. 

The action was tried to the court sitting without a jury, the trial court mak- 
ing a finding of fact to the effect that plaintiff had failed and neglected to pay 
the premium under the terms of the policy for the months of September and 
October, 1928. The court, in addition, found that the provisions of the policy 
requiring plaintiff to give notice of any injury within twenty days after the 
occurrence of the accident had been waived by defendant. 

Concluding that the policy had lapsed by reason of nonpayment of the pre- 
miums, payment of which was required to keep the policy in effect, the court en- 
tered judgment in defendant’s favor, dismissing the action, from which judgment 
plaintiff appeals. 

Appellant argues that under the pleadings the only defense available to 
respondent (assuming that appellant’s injury was proven) was that which it 
pleaded affirmatively to the effect that appellant had failed to give notice of 
here injury within the time limited by the terms of the policy; appellant con- 
tending that no issue was raised by respondent’s answer upon the question as 
to whether or not the policy was in effect at the time of appellant’s injury. In 
support of her contention, appellant argues that because respondent pleaded 
affirmatively as a defense to the action that appellant had given no written no- 
tice of her injury within the time limited by the policy for the giving of such 
notice, respondent waived other defenses which may have existed in its favor, 
and which would, if pleaded and proven, have constituted a defense to the 
action. In support of her position on this quegtion appellant cites several 
authorities from this and other courts. 

In the case of Moore v. National Accident Society, 49 Wash. 312, 95 P. 268, 
this court quoted the following from its opinion upon prior appeal in the same 
case: 

“As the company denied its liability and refused to treat with the insured on the 
ground of want of timely notice, its action amounted to a waiver of any other 
objection, and it is not now at liberty to vary its ground, and insist that the 
appellant cannot recover because he failed to comply with some other condition 
of the policy.” 

This court refused to consider the question of whether or not the action 
had been commenced with the time limited -by the contract, holding that that 
question should have been raised at or prior to the first trial. In the opinion 
of this court on the first appeal, Moore v. National Accident Society, 38 Wash. 
31, 80 P. 171, this court held that the evidence introduced on, behalf of plaintiff 
showed that the defendant had rejected plaintiff's claim because of want of 
timely notice of the injury, the claim being based upon an accident policy, and 
that the defendant could not rely in its motion for a nonsuit upon some supposed 
failure of the plaintiff to furnish proofs of his injury within the time limited 
by the contract. 

In the case of Burbank v. Pioneer Mutual Insurance Association, 60 Wash. 
253, 110 P. 1005, Ann. Cas. 1912B, 762, it was held that in a suit upon a fire 
insurance policy defendant, having through its duly authorized agent denied all 
— to plaintiff, waived the making of proofs of loss as required by the 
policy. 

[1] Neither of these decisions of this court, nor the other cases and texts 
cited by appellant, under the pleadings herein, require a holding that either by 
its answer or by its conduct respondent waived its right to urge that appellant 
was not entitled to recover against it upon the policy sued upon, by reason of 
her failure to keep the policy in good standing. 


[2] Appellant next urges that respondent not having pleaded as an affirmative 
defense appellant’s failure to keep the policy in good standing, no issue as to 
the payment or nonpayment of premiums connected with the policy was presented 
and that the trial court erred in hearing evidence on that question. Appellant 
— her complaint pursuant to section 288, Rem. Comp. Stat., which reads as 
ollows: 


“In pleading the performance of conditions precedent in a contract, it shall 
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not be necessary to state the facts showing such performance, but it may be 
stated generally that the party duly performed all the conditions on his part; and 
if such allegation be controverted, the party pleading shall be bound to establish, 
on the trial, the facts showing such performance.” 

Appellant argues that, with the exception of the affirmative allegation that no 
written notice of injury was furnished by appellant within twenty days, the 
answer consists exclusively of general denials, and that, the execution and delivery 
of the policy being admitted, any failure by appellant to make the payments neces- 
sary to keep the policy in force must be affirmatively alleged, and that the answer 
raised no issue as to such payment. 

We do not agree with appellant in her construction of respondent’s answer. 
While it would have been proper, and probably the better practice, had respondent 
set forth in a separate and further affirmative defense allegations showing that 
it contended that the policy had lapsed by reason of appellant’s failure to make 
the payments necessary to keep the same in force, respondent did, as above indi- 
cated, expressly deny that the policy of insurance was in force on the date of 
appellant’s injury. Appellant did not move to strike this allegation upon the 
ground that the same was for any reason improper, and the cause went to trial 
upon the answer as originally filed. Under our liberal rules for the construction 
of pleadings, we hold that under this denial respondent could lawfully offer evi- 
dence to the effect that appellant’s policy of insurance was not in force on the 
date appellant was injured, because appellant had failed to pay the premiums 
required to keep the policy alive for the months of September and October, 1926. 
It does not appear from the record that appellant offered any testimony which 
tended to prove that respondent had waived any right to urge this defense, and 
which testimony the court rejected, nor did appellant request any continuance to 
enable her to procure other testimony which she was not prepared to present because 
of her belief that by the pleadings respondent had admitted that the policy was 
in full force and effect at the time of her injury. 

The case of Taylor v. Modern Woodmen of America, 42 Wash. 304, 84 
P. 867, 7 Ann. Cas. 607, cited by appellant in support of her argument that respond- 
ent’s answer raised no issue upon the question of the continuance of the policy 
in force, is not controlling. In that case it was held that plaintiff, having alleged 
generally the performance of all conditions required by the policy, as appellant 
did in her complaint herein, a general denial of the allegations of plaintiff’s com- 
plaint, coupled with certain affirmative allegations as to the failure of plaintiff's 
intestate to comply with the provisions of the by-laws of defendant, a fraternal 
insurance corporation, raised no issue as to whether or not the insured had been 
in sound health at the date of the delivery to him of the policy of insurance; 
the court holding that the general denial as pleaded was insufficient to raise an 
issue as to a breach of a condition precedent, it being necessary that a defendant 
who desired to rely upon a breach of any such condition should in his pleadings 
specifically point out the condition and breach upon which he relied. 


Appellant also cites the case of Port Blakely Mill Company v. Hartford 
Fire Insurance Company, 50 Wash. 657, 97 P. 781, in which in an action upon 
fire insurance policies this court held that as to conditions subsequent to the date 
of the issuance of the policies sued upon, such condition and the breach thereof 
should have been specially pleaded by the insurer, if relied upon as a defense in an 
action upon policies. 


The policy sued upon herein was issued June 21, 1926, in consideration of 
a “policy fee” and a small premium which continued the policy in effect to the 
first of August following; that being the original term of the policy for which 
payment was made at the date of issuance. The policy provided that it should 
continue in force as long as the monthly premiums should be paid, and contained 
provisions for reinstatement, subject to certain limitations, upon payment of 
premium after the expiration of the period of grace allowed by the policy for 
the payment of the sums necessary to maintain the same in effect. 

We conclude that the allegations contained in respondent’s answer above re- 
ferred to distinguish this case from the authorities relied upon by appellant, and 
that, upon the state of the pleadings, the trial court properly ruled that respond- 
ent could submit evidence to the effect that appellant had allowed her policy to 
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lapse prior to the date she was injured, and that on the date of the injury the 
policy was not in force. It does not appear in the decisions to which we have 
referred, and others cited by appellant, that the answers in those actions con- 
tained any such denial of the fact that the policy was in effect on the date of 
the loss as is contained in respondent’s answer herein. The cases are therefore 
not controlling, and we hold that the evidence of which appellant complains was 
properly admitted. 

[3] Finally, appellant contends that the testimony introduced by respondent 
was insufficient to establish the fact that appellant had failed to pay the premiums 
necessary to keep the policy in effect during the months of September and October, 
her injuries having been suffered during the latter month. It must be remem- 
bered that, according to the terms of the policy issued to appellant, she purchased 
insurance for a definite period, to wit, from the date of the issuance of the policy 
to the first of August following. Under the policy she then had the privilege 
of continuing the same in force by paying a certain monthly premium (the com- 
pany having, as shown by the form of application which is attached to the policy, 
accorded appellant the option of paying these premiums monthly, quarterly, semi- 
annually, or annually, and appellant having elected to pay the same monthly), 
payments to be made within the periods limited by the policy, the policy to remain 
in force only as paid for. By its contract respondent insured appellant until 12 
o'clock, noon, “of the first day of August, 1926, and for such time thereafter as 
the premiums paid by the insured as herein agreed will maintain this policy in 
force.” Another paragraph of the policy contains the following provision: 

“This policy will continue in force, subject to its provisions, as long as the 
premium shall be paid as agreed herein, unless it is sooner terminated in accord- 
ance with its terms.” 

It is evident that under this policy it was the intention of the parties that 
appellant should be protected thereby for such period as she should pay for such 
protection. These provisions of the insurance contract now before us differentiate 
this case from many in which contracts under which notice of forfeiture or ter- 
mination was required to release the insurer from liability thereon were considered. 
We have examined the record and are satisfied that competent evidence was 
introduced on behalf of respondent which supports the finding of the court to the 
effect that appellant failed to pay the premiums necessary to maintain the policy in 
force for the months of September and October, 1928. 

This finding of the court being supported by the testimony, it follows that 
the judgment of dismissal was correct, and the same is hereby affirmed. 

Mitchell, C. J., and Parker, Tolman, and Millard, JJ., concur. 
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AUTOMOBILE 


NATIONAL UNION FIRE INS. CO. v. KAPLAN et al. 
No. 4343. 
Circuit Court of Appeals, Seventh Circuit. June 13, 1930. 
Rehearing Denied Aug. 19, 1930. 
41 Federal Reporter (2d) 569. 
1. APPEAL AND ERROR. 

Withdrawal from jury of question whether plaintiffs burned insured premises 
held harmless, where jury found plaintiffs’ representation in proofs that fire re- 
sulted from unknown cause was not fraudulent. 

The insurance company raised defense of false answers in proofs 

of loss, and court instructed jury to find for defendant if plaintiffs for 
purpose of defrauding defendant represented in proof that fire originated 
from an unknown cause, when in fact they knew it resulted from incen- 
diary cause. The jury in finding for plaintiffs necessarily found that 
they did not know fire was of incendiary origin and did not themselves 
cause the burning. 

(For other cases, see Appeal and Error, Dec. Dig. § 1068[1].) 

2. APPEAL AND ERROR. 

Jury’s finding that there was no intentional attempt at evasion of monthly 
statement of property insured, nothwithstanding apparent undervaluation, held 
conclusive. 

(For other cases, see Appeal and Error, Dec. Dig. § 1008[1].) 

3. INSURANCE. 

Whether persons insured fraudulently overvalued automobiles destroyed by 
fire held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from the District Court of the United States for the Eastern Di- 
vision of the Northern District of Illinois. 

Action by Jacob Kaplan and Louis Kaplan against the National Union Fire 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Robert Branand, Jr., of Chicago, Ill, for appellant. 

Morris K. Levinson, of Chicago, IIll., for appellees. 

Before Alschuler and Evans, Circuit Judges, and Lindley, District Judge. 

ALSCHULER, Circuit Judge. 

Appellant company complains of a judgment for $30,000 rendered against 
it on a policy of fire insurance issued to appellees, copartners, whereunder ap- 
pellees were insured against loss on automobiles not exceeding $100,000 at 
3152-58 Ogden avenue, and not exceeding $50,000 at 2946-50 West Grand avenue, 
Chicago. 

For about ten years appellees had carried on an agency for new Nash cars 
at their Ogden avenue place. They gave but little of their time to the automo- 
bile business, being also in the trucking, moving, and ice business. One Green- 
man, at and before the times in question, was the manager of their automobile 
business, which primarily was an agency for dealing in new Nash cars, in the 
sale of which it was often necessary to take in exchange used cars of various 
makes. Their used car business consisted entirely in the handling of cars so 
taken in exchange. These were usually reconditioned for sale. They employed 
seven or eight salesmen, and had seven mechanics in their service station, which 
was maintained for service on new Nash cars sold, and for old cars taken in ex- 
change, but not as a public garage. Ordinarily the cars were kept at the Ogden 
avenue place, and when in the fall and winter new Nash cars were arriving in 
considerable numbers, those that could not be accommodated there were stored 
in warehouses. 

In the late fall of 1926 one Beers, who had formerly been one of their 
salesmen, and who ran a garage on Grand avenue, proposed storage of second- 
hand cars in his garage, where he would keep them in condition for driving and 
showing, and where customers might be brought to inspect and try them. Green- 
man, on behalf of appellees, agreed with him on a price of $8 a car per month 
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for such storage, and used cars were from time to time brought there, and were 
there shown and sold. 

On the night of January 8, 1927, while the policy was in force, the Grand 
avenue place burned, and forty-seven of appellees’ used cars became a total loss. 
Proofs of loss were supplied showing the loss to be about $27,000. 

Upon appellant’s denial of liability, suit was brought, and to the declaration 
therein appellant, on August 9, 1927, filed a plea of general issue, with its affidavit, 
stating: 

“That the defense of the defendant to said suit is as follows: 

“1—-That the policy upon which said suit is brought contains, among other 
things, the following provision: 

“6. Monthly Statements. On or before the fifteenth day of each month the 
Assured shall render to the Company a statement showing the actual cash value 
of all property at risk hereunder at the close of business on the last day of the 
preceding month. This Company, through its duly authorized agent and at all 
reasonable times, shall have access to the Assured’s books and records for the 
purpose of determining any facts relating to this insurance. Any evasion or 
attempted evasion by the Assured in connection with monthly statements or 
payments of premium hereunder shall void this policy and shall be an absolute 
defense to any suit or action brought under this policy.’ 

“2-Affiant further states that the plaintiffs did not comply with the above 
and foregoing provision of said policy in that it did not render statements showing 
the actual cash value of all property at risk as provided for, but, on the con- 
trary, rendered false and fictitious statements particularly for the months of 
September, October, November and December in the year 1926. That said state- 
ments so rendered greatly minimized the value of the property at risk and were 
so made for the purpose of evasion and to defraud the defendant out of the 
premiums due under said contract of insurance.” 

On October 2, 1929, a short time before the case was called for trial, appellant, 
by leave of court, filed an amended affidavit of the merits of its defense, wherein 
it stated its defense to be (1) and (2) the same as in the original statement of 
defense, and the following: 

“3—Affiant further states that the policy upon which said suit is brought 
contains among other things the following provision: 

“This entire policy shall be void if the assured has concealed or misrepre- 
sented any material fact or circumstance concerning this insurance or the subject 
thereof; or, in case of any fraud, attempted fraud or false swearing by the 
assured, touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss. 

“‘*Affant further states that on or about the 18th day of February, 1927, the 
plaintiffs did in a sworn statement or proof of loss allege that the fire causing 
the damage complained of in the plaintiff's declaration originated from an un- 
known cause when, in fact, said fire originated from incendiary causes, which fact 
was, at the time, well known to the plaintiffs.’ 

“4Affiant further states that the cash values of the property alleged to have 
been lost or damaged through or by said fire in said declaration set forth are 
not the actual cash values of said property but are grossly and fraudulently in- 
flated and constitute false swearing and an attempted fraud upon the defendant. 

_ “6—Affiant further states that the plaintiffs caused said fire in said declara- 
tion alleged to have been set for the purpose of defrauding the defendants, and 
that said fire was set early on the morning of January 8th, 1927, by a person 
known to and acting for the plaintiff and for the purpose of establishing a 
fraudulent loss under the policy set forth in plaintiffs’ declaration.” 

_ [1] At the close of appellant’s evidence the court, on motion of appellees, 
instructed the jury that defense No. 6, which alleges that appellees caused the 
premises at Grand avenue to be burned for the purpose of establishing a fraudu- 
oy claim under the policy, is withdrawn by the court from the consideration of 
the jury. 


lt is in this action of the court that appellant’s contention of reversible error 
mainly inheres. 


The record facts and circumstances relied on as evidence that appellees set 
the fire, or caused it to be set, are these: Two witnesses, a railroad engineer and 
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a foreman, testified that their attention was attracted to what was transpiring at 
the garage after midnight of January 8; that they saw a front window was 
broken out, and some one inside throw a lighted ball of paper or other substance 
which lit on top of an automobile but did not ignite the gasoline which they ob- 
served on the floor of the garage; that they saw another person come in the rear 
with a lighted torch in his hand and toss it forward onto the floor, whereupon 
there was an explosion which blew out the front of the place, and the fire en- 
sued; that they saw one or two persons leave the place in an automobile which 
had been stationed at the rear. They informed the police. They did not know 
Greenman or the Kaplans, and did not see them to know them until they were 
pointed out at the time of the trial, nearly three years afterward. They then 
testified that the Kaplans did not answer the description of the men they saw 
at the garage (one of whom was a negro), but that Greeman’s build resembled 
that of the man who threw the torch. This was all the evidence there was of 
identification. 

It further appeared that records were made of the used cars taken in ex- 
change, and that while there were present records for all of the cars claimed to 
have been destroyed in the fire, for some of the other cars taken in from time 
to time the records were missing, and it was testified that some of them were 
destroyed—how, when, or for what purpose was not developed. 

Then there is the fact that in the winter the sale of used cars fell off, with 
the inference that it was desirable to get rid of them. It is pointed out that this 
garage was at least two and one-half miles from the main place of business, in a 
part of the city near railroad yards, where comparatively few customers for 
cars would pass, and where a plan to burn them without danger of detection 
would be more feasible. Also it is pointed out, as bearing on this issue, that 
there was a fraudulent overvaluation of the cars in the proofs of loss, and that 
in the proofs it is stated that the cause of the fire was unknown, when, in truth, 
appellees knew it had been set afire. 

Some of these matters involve separate issues, to which reference will be 
made; but so far as they bear on the issue of appellees’ burning the cars or 
causing it to be done, it is at best extremely questionable whether, even ascribing 
a fraudulent and criminal motive to every act and circumstance appearing, the 
court was not justified in so instructing the jury upon this issue. 

In the recent case of Gunning v. Cooley (March 12, 1930) 50 S. Ct. 231, 233, 
74 L. Ed—, the Supreme Court said: 

“A mere scintilla of evidence is not enough to require the submission of an 
issue to the jury. The decisions establish a more reasonable rule ‘that in every 
case, before the evidence is left to the jury, there is a preliminary question for 
the judge, not whether there is literally no evidence, but whether there is any 
upon which a jury can properly proceed to find a verdict for the party produc- 
ing it, upon whom the onus of proof is imposed.’ ” 

Applying here the rule as stated, we would be slow indeed in concluding that 
the court erred in thus instructing the jury under these circumstances, where 
all evidence seems to fall short of establishing more than a suspicion that appellees 
burned, or caused to be burned, this property. 

But if we were inclined to hold that, however meager the evidence, this 
instruction should not have been given, the possible harm of it seems wholly 
neutralized under the peculiar circumstances here appearing. 


Defense No. 3 of appellant’s amended affidavit of defense is, in effect, that 
in the sworn proofs of loss the plaintiffs alleged that the fire originated from an 
unknown cause, when in fact they knew it to have originated from incendiary 
causes, which fact under the clause of the policy quoted in that defense, would 
have rendered the policy void. Upon this defense the court instructed the 
jury that if appellees, for the purpose of defrauding appellant, in the sworn proofs 
represented that the fire originated from unknown cause, when in fact they 
knew it resulted from incendiary cause, this would be a defense to the suit. If 
appellees had set the fire, or caused it to be done, they knew the fire was of in- 
cendiary origin, and their false statement of the origin would have voided the 
policy; and this, under the court’s definite charge, would have required a verdict 
for appellant. In finding for appellees the jury necessarily found that appellees 
did not know the fire was of incendiary origin, a finding which carries the in- 
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escapable inference that the jury found appellees did not commit the act with 
which defense No. 6 charged them. Thus the jury, in effect, passed upon the 
yery issue raised by defense No. 6, to all intents and purposes the same as if 
defense No. 6 had not been withdrawn by the court. 

It follows that, even though the court erred in withdrawing from the jury 
defense No. 6 as a separate issue, the error proved harmless through the sub- 
mission of the other issue, which involved, in effect, the same question and the 
same evidence thereon. 

Respecting the contention that the uncontradicted evidence shows appellees 
to have known that the fire was of incendiary origin, and that therefore in sub- 
mitting proofs of loss wherein the cause was stated to be unknown the policy 
became void, the only evidence is that when the fire was being investigated Green- 
man was told that some one else had told of seeing a torch or firebrand thrown 
on a gasoline-saturated floor, and that the fire followed. While Greenman denied 
this, nevertheless if he had admitted it, it did not thereby become his bounden 
duty to accept it as a fact; and, besides, it was not Greenman’s policy, nor Green- 
man’s property, but appellees’, which was destroyed. There is no pretense of any 
evidence that the Kaplans knew about it. In any event, the jury passed on the 
evidence which bears on this issue. 

[2] Respecting defense No. 1 it is contended that the policy became void 
because of certain apparent undervaluations of the property insured which appear 
to have been made for a number of months preceding the fire. The policy pro- 
vided for an initial premium payment of $100, and for reports monthly there- 
after of the property on hand, and for additional premiums to be regulated monthly 
by the value of property so reported. It appears that for two or three months 
next before the fire the number of used cars on hand was considerably understated, 
whereby, it is claimed, the premiums to be paid were lower than they would be 
if the actual facts had been stated, and that thereby the policy became void, in 
accordance with the provision that an attempted evasion by the assured with 
respect to the monthly statements shall void the policy. 


On behalf of appellees evidence was offered to rebut the presumption of an 
intended attempt at evasion, and to indicate error on the part of a more or less 
inexperienced lady who was the bookkeeper. This issue also went to the jury 
under a very clear charge thereon by the court, and we are not at liberty to disturb 
the conclusion of the jury thereon, favorable to appellees. 


In this connection it may be stated that this contention of substantial under- 
valuation of the property a short time before the fire, of necessity has crushing 
effect upon any contention that appellees deliberately caused the fire to be set in 
order fraudulently to obtain money on the policy. The very last thing one con- 
templating such an act would do would be to undervalue the property to the very 
concern which was designed to be defrauded. 


[3] The alleged errors predicated upon defense No. 4, to the effect that in 
the proofs of loss the appellees fraudulently and greatly overvalued the insured 
property destroyed, and that thus the policy became void, must share the fate of 
other contentions whereon the contradictory facts were laid before the jury. 
In this case Greenman (who, by the way, since a few months after the fire, had 
not been in the employ of the appellees, who have ever since continued this busi- 
ness) testified that, from his years of experience in handling automobiles, the 
burned automobiles were worth upwards of $27,000; and a witness for appellant, 
testifying solely from a schedule of values on used cars, placed the value at 
very much less. The question was peculiarly one for the jury, and their verdict 
thereon, following the very ample charge by the court, we cannot disturb. Our 
conclusion upon this issue disposes also of any contention of the manifest excess 
of the verdict. : 

__ ._ [4] There remains the question of interest. The court instructed the jury that 
if it found for plaintiffs they were at liberty to allow interest.on the amount of 
the claim at 5 per cent. per annum from the time of filing the proof of loss to 
the time of trial. The objection is that the word “claim” in the charge is uncer- 
tain—that it should have been the “amount found due” rather than the claim; 
and also that interest is not chargeable until after the loss under the policy was 
payable, which, by the terms of the policy, was sixty days after proof was made. 
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The object of the statute requiring that objections to the court’s charge be 
pointed out before the jury retires is for the very laudable purpose of enabling 
inadvertent misstatement of law or fact to be corrected. 

At the close of the court’s charge appellant’s counsel said, “We wish to note 
an exception to the instruction of the court with reference to the allowance of 
interest.” If the question were whether interest was or was not allowable, the 
exception would doubtless have been entirely sufficient; but where it involved, 
not the general principle, but only the basis of computation of the interest—whether 
on the “claim” or on the amount found due, or whether to begin at the time 
the proofs were filed, or sixty days thereafter—this was not called to the court's 
attention by this very generally stated exception; and the test of whether this 
should have been done is found in the quite inevitable conclusion that, had the court’s 
attention been so called, the correction would have been promptly made. 

[5] The contention is made that appellant’s motion for a directed verdict should 
have been granted because of a provision of the policy that the loss was payable 
to Passen Securities Company as its interest may appear, and that therefore the 
Passen Company was a necessary party to the action. Greenman testified that 
Passen Securities had no interest in fact. Appellant contends that Passen cannot 
be bound by Greenman’s evidence. If there was such omission to make a neces- 
sary party, this would appear from the policy itself, and such defense should 
have been set up in apt time, and by appropriate pleading. A motion at the close 
of plaintiffs’ evidence is neither proper practice, nor in apt time for the initial 
suggestion of such a defense. 

The statement in appellant’s brief that this question was raised promptly, 
“just as soon as it appeared that the payee under this clause did have an interest,” 
is manifestly untrue, for in the same connection, and in the same brief, it is stated: 
“The proof of loss offered in evidence indicated that Passen Securities Company 
did have some interest, for it recites that two of the automobiles destroyed were 
under a trust agreement to Passen Securities Company (Trans. 22).” The same 
proof of loss was in appellant’s possession since shortly after the fire, and what 
appellant knew on that subject when it made the motion for a directed verdict, it 
knew long before the action was begun. 

Greenman’s testimony denying any such interest in Passen is not in conflict 
with what is said in the proofs. Assuming that when the proof was made Passen 
had some interest in two of the cars, it is quite likely that by the time Greenman 
gave his testimony that interest had ceased. 

The judgment is affirmed. 


——_— 


STRAFIOTIS v. CALIFORNIA a. INDEMNITY EXCHANGE. 
iv. 7289, 
District Court of Appeal, First District, 
Division 1, California. 
July 31, 1930. 
290 Pacific Reporter 628. 
INSURANCE. 


Under automobile indemnity policy, injured party, after return of unsatisfied 
execution against insured, could recover from insurer unsatisfied judgment, costs, 
and interest. 

The policy provided that in case execution against the insured should 
be returned unsatisfied in an action brought by injured party against insured, 
then an action might be maintained by injured person against the insurer 
for the amount of the judgment recovered in the action against insured 
not exceeding the principal sum or the amount which the insured might 
have recovered against the insurer in event the judgment had been satisfied 
against. the insured, and the policy also provided that the insurer would 

be liable to the insured for the principal sum, and in addition the expense 

of litigation and all costs taxed against insured, together with any interest 

accruing after entry of judgment on such part of such judgment as should 

not be in excess of limits of insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 
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Appeal from Superior Court, City and County of San Francisco; Claude F. 
Purkitt, Judge. , ; 

Action by George Strafiotis against the California Highway Indemnity Ex- 
change. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Barry J. Colding, Theodore Hale, and Carroll B. Crawford, all of San Fran- 
cisco, and B. P. Gibbs, of Los Angeles, for appellant. 


Edmund J. Holl and Charles P. Knights, both of San Francisco, for respond- 
ent. 
DooLING, Justice pro tem. 


Appeal from a judgment recovered upon a policy of indemnity insurance issued 
by appellant to one Marion P. Daniels, a jitney driver operating in San Fran- 
cisco. Respondent recovered judgment for $6,000 and $67 costs on November 12, 
1925, against Daniels, for personal injuries caused by the operation of his jitney 
bus. After an appeal this judgment was finally affirmed on May 14, 1928. Execu- 
tion was issued on such judgment against Daniels and returned satisfied on 
September 11, 1928, only to the extent of $1,200. Thereupon, after due demand 
upon appellant, respondent commenced suit to recover the unpaid balance of the 
judgment, with interest. The trial court rendered judgment against appellant 
in the sum of $4,867, the amount of the unsatisfied portion of the principal sum 
of the judgment against Daniels, $91.50 costs of appeal, $41.50 costs of execution, 
together with interest on the sum of $5,067 from November 12, 1925, to September 
11, 1928, and interest on the sum of $4,867 from September 12, 1928. 


The only question on appeal is whether this judgment is in accordance with 
the terms of the policy of indemnity insurance issued by appellant to Daniels. 
The pertinent provisions of the policy provide as follows: Special agreement (a) 
indemnifies the insured “Against loss from * * * liability for damages on account 
of bodily injuries * * * accidentally suffered * * * by any person or persons, not 
in the employ of the subscriber, resulting directly from the ownership, use or 
maintenance of any automobile described in the schedule herein contained. * * * 
The Exchange’s liability is limited to five thousand dollars ($5000.00), for injury 
to or death of any one person. * * * And in addition to said limited sums, the 
Exchange will pay the expense of litigation, and all costs taxed against the sub- 
scriber in any legal proceedings defended by the Exchange, together with any 
interest accruing after entry of judgment upon such part of said judgment as 
shall not be in excess of the limits of the Exchange’s liability herein expressed.” 
Section 13 of the general agreements of the policy reads: “No action shall lie 
against the attorney or any subscriber at the exchange, to recover for any loss 
under this contract unless brought by the subscriber himself, nor to recover for 
any loss arising under clauses (a) or (c) of the Special Agreements unless 
brought by the subscriber himself to recover for money actually paid by him 
in satisfaction of a judgment after trial of the issue in a suit instituted within 
the period limited by the statute of limitations, * * * provided, however, that 
the insolvency or bankruptcy of the subscriber shall not release the Exchange 
from the payment of damages (to} a person not a party to this contract) for 
injury sustained or loss occasioned during the life of this contract, and in case 
execution against the subscriber is returned unsatisfied in whole or in part in 
an action brought by the injured * * * because of such insolvency or bankruptcy, 
or because sufficient property of the judgment debtor cannot be found to satisfy 
such execution, then an action may be maintained by the injured person * * * 
against the Exchange, subject to and under the terms of this contract, for the 
amount of the judgment recovered in such action, not exceeding the amount herein 
limited or the amount that the subscriber might have recovered against the Ex- 
change under this contract in the event the judgment had been fully satisfied 
against him.” 

So far as it applies tq this case the effect of the above-quoted provisions 
may be summarized thus: When, upon a judgment covered by this policy, an 
execution against the insured is returned unsatisfied, in whole or in part, because 
of insolvency, bankruptcy, or because sufficient property of the insured cannot be 
found to satisfy the judgment, the injured party can sue appellant. In such a 
Suit the injured party can recover the amount that the insured might have recov- 
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ered in the event judgment had been fully satisfied against him. In the event 
judgment is fully satisfied against the insured, he may recover not to exceed 
$5,000 and in addition thereto all costs taxed against him in any suit defended 
by the Exchange, together with any interest accruing after entry of such judg- 
ment upon such sum as shall not be in excess of the limits of appellant’s liability 
under the policy. Upon suit brought by an injured party after execution returned 
unsatisfied, in whole or in part, he may therefore recover just what the insured 
might recover if the judgment had been fully satisfied against him, i. e., not 
to exceed $5,000, plus all costs taxed, plus interest accruing after entry of judg- 
ment against the insured upon all amounts not exceeding $5,000 and the costs 
taxed. That is the precise measure of respondent’s recovery in this case. 

The case of Tulare County Power Co. v. Pacific S. Co. 43 Cal. App. 315, 
185 P. 399, cited by appellant, is not even remotely in point, since the contract 
in that case made no provision whatever for the payment of any interest. The sole 
question decided in that case is that interest may not be recovered upon a policy 
providing for the payment of “costs of suit,” since interest is not properly a 
cost of suit. 

The language of the contract before us is so plain that we can only ascribe 
the taking of this appeal to the overzealousness of advocacy. 

Judgment affirmed. 

We concur: Tyler, P. J.; Cashin, J. 


OEHME v. JOHNSON et al. (CENTRAL WEST CASUALTY CO., Garnishee). 
No. 27563. 
Supreme Court of Minnesota. 
July 25, 1930. 

231 Northwestern Reporter 817. 
INSURANCE. 

Liability insurer having settled with plaintiff’s wife for $5,000, the maximum 
for injury to any one person, became nevertheless liable for amount of judgment 
rendered against insured in favor of husband, where insurer assumed defense of 
husband’s suit without denying liability. 


Syllabus by the Court. 

The garnishee is a casualty company which insured the defendant 
Emily Johnson against loss imposed by law as a result of her ownership, 
use or maintenance of an auto. The plaintiff sued her for damages 
alleged to have been sustained in a collision between her auto and his 
auto and recovered judgment. He claimed in his complaint four items 
of damages—injury to himself, damage to his auto, expenses for hospital 
and medical treatment of his wife, and loss of her services and com- 
panionship. The company was given notice, and the summons and com- 
plaint were delivered to it. With knowledge of the claims made it as- 
sumed and conducted the defense. It told Mrs. Johnson to “forget about 
it”; and until after verdict for the plaintiff it made no claim that it was 
not — if they were proved, for all of the items of damages enum- 
erated. 

It is held that the finding of the trial court, that the company by its 
acts and omissions and its assumption and control of the trial to the ex- 
clusion of the insured made itself liable for all the damages proved and 
included in the verdict, is sustained; and this whether such liability is 
rested upon the ground of waiver, election, or estoppel, or some kindred 
legal explanation is given. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Stone, J., dissenting. 

Appeal from District Court, Ramsey County; Richard D. O’Brien, Judge. 

Action by Albert Oechme against Emily Johnson and others and the Central 
West Casualty Company, garnishee. Judgment for plaintiff, and, from an order 
denying a motion for new trial, garnishee appeals. 

Affirmed. 


L. K. Eaton, of Minneapolis, for appellants. 
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Daggett & Redlund, of St. Paul, for respondent. 

DrELL, J. 

The defendant Emily Johnson was the owner of an automobile and was insured 
by the Central West Casualty Company, the garnishee. On November 24, 1927, 
a collision occurred between the plaintiff's auto and the defendant’s auto in which 
the plaintiff and his wife were injured and damage was done to his auto. 

The casualty company settled with the plaintiff's wife for $5,000. Suit was 
brought by the plaintiff alleging four items of damages. The company assumed 
the defense. There was a verdict in the plaintiff's favor for $3,979.70 itemized 
by the jury as follows: 

(1) Damages for injuries to the person of the plaintiff and loss of 

wages Ute Me “ited ate ate en $350.00. 
(2) Damages to the plaintiff’s ca Sst tas dan ae ake See 282.50. 
(3) Damages to the plaintiff on account of doctor’s and hospital bills 

for his wife : aa? 

(4) Damages to the plaintiff for loss of companionship of wife $2,500.00. 

The insurer refused to pay. Following the recognized practice in this state 
the plaintiff instituted proceedings in garnishment against the casualty com- 
pany which resulted in findings and conclusions directing judgment for $4,041.57 
against the garnishee. It appeals from the order denying its motion for a new 
trial. 

The company admits its liability for so much of the judgment as is repre- 
sented by the first and second items of the verdict amounting to $632.50. It 
disclaims liability for hospital and medical expenses and loss of companionship 
as found in the third and fourth items in the sum of $3,347.20 upon the ground 
that they are not within the coverage of the policy. 

The trial court finds, and its finding is not disputed, that upon the occurrence 
of the accident Mrs. Johnson gave the insurer notice and full information; and 
that when the summons and complaint were served she delivered them to the 
company. The defendant assumed exclusive control of the defense. It did 
not deny its liability for any of the claims which might be established, said 
nothing to Mrs. Johnson to the effect that it was not liable for all of the items 
of damages, and did not question its liability until after the verdict went against 
her and her liability was fixed by judgment. When she went to see the com- 
pany’s representatives before trial, she says, and no one contradicts her, “they 
told me to forget about it.” The trial court held that the company by what it 
did and failed to do, by its conduct and its actions, disabled itself from dis- 
claiming liability for the items now contested. This holding is the basis of the 
judgment and the ground of the defendant’s appeal. 


The insurance was against “loss from liability imposed by law upon the 
assured for damages as a result of the ownership, maintenance or use of such 
automobile.” 

The insurer agreed: “To investigate all accidents covered by this policy, 
and to defend in the name and on behalf of the assured any claim or suit 
covered by this policy and brought against assured, whether groundless or not, 
for damage suffered or alleged to have been suffered on account of bodily in- 
juries or death or property damage.” 


The policy provided: “The company reserves the right of settling any 
claim or suit. * * * The assured shall not interfere in any negotiation for set- 
tlement, nor in any legal proceeding, but whenever requested by the company, 
and at the company’s expense, the assured shall aid in securing information 
and evidence and the attendance of witnesses, and shall co-operate with the 
company, except in a pecuniary way, in all matters which the company deems 
necessary in the defense of any suit or in the prosecution of any appeal.” 


The policy is a liability policy as distinguished from what is sometimes 
termed an indemnity policy. An obligation to pay follows, though the insured 
has not himself paid the loss in money. The policy does not contain a “no 
action” clause such as is found in some policies. There is no question of the 
plaintiff’s fight to recover of the casualty company now and in this proceeding 
if there is liability; that is, the procedure is proper. 


We assume that the insurance company was not liable for items 3 and 4, 
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if they were properly opposed. The question is one of difficulty to be deter- 
mined upon the construction of the policy. The parties have given much space 
to it in their briefs. Our consideration of the question gives no immediate 
answer. In some other cases it may require close consideration. It should be 
understood that we do not hold that the defendant is not liable on the face of 
the policy for all the items claimed. 


The facts which we have stated bring the case within the principal of the 
cases holding an insurance company liable where, with knowledge of an ex- 
ception to the risk, it assumes the defense of the suit against the insured. The 
liability is variously referred to the ground of waiver, or estoppel, or waiver 
in the nature of estoppel, or a contemporaneous construction of the contract, or 
an election by the insurer, or an estoppel by election—all of which terms are at 
times used. Courts have approached the question from different angles, have 
used different phraseology, and have criticized that of others, but have reached 
the same result whatever they named their route; and, although we appreciate 
the advantage of correct distinctions, especially in waiver and estoppel, as noted 
in Vance on Insurance (2d Ed.) p. 457 et seq., the thing itself which fixes the 
serious rights of the parties is more important than its name. The case does 
not seem to invite an extended discussion; but counsel have so thoroughly dis- 
cussed the principle involved and the cases cited, and the parties are so certain 
of their views, that we take the time to consider some cases, starting with our 
own, where, but for the serious contest made, it were perhaps as well to state 
the necessary result and the reason for it and stop; and if they are to be used, 
it is as well to let them speak and not to paraphrase them or give their naked 
result. 


The case of Tozer v. Ocean Accident, etc., Co., 94 Minn. 479, 103 N. W. 
509, 511; Id., 99 Minn. 290, 109 N. W. 410, involved an employers’ liability policy. 
The injured boy was under age and illegally employed, and by the terms of 
the policy the insurer was not liable to respond for his injury. It, however, 
assumed the defense, and the boy had a verdict. The court said: “While it may 
be that the acts of appellant were not such as to constitute a waiver, strictly 
speaking, yet there was at least an election of position; and, having pursued 
a course of action consistent with its liability, such conduct ripened into an 
equitable estoppel.” 

In Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 283, 48 L. R. A. (N. S.) 
184, the company assumed the defense, and there was a recovery. The policy 
provided that there should be no action brought by the insured until the pay- 
ment by the insured in money of the loss after trial of the issue. The court 
held that by assuming the defense the insurer waived the condition of prior 
payment of the loss by the insured; in other words, that it waived the “no 
action” clause of the policy. The court said: “By undertaking the defense 
the company elected to treat plaintiff's cause of action, if he had any, as covered 
by its contract; and when it substituted itself and its judgment for that of the 
defendant, both plaintiff and defendant have a right to insist that the final judg- 
ment establishes the liability and debt of the company to the assured The 
undertaking to defend is of no value, and may be the great danger, to the 
assured, where he thus abandons all control of the suit to the company, if it 
does not mean that whatever liability is established shall be discharged.” 


By the assumption of the defense the insurer elected to treat the cause of 
action one within the policy. The facts are quite different from those in the 
case at bar; but the case applies the principle of waiver or election or estoppel 
or whatever phrase we use to designate the ground of liability. It is the law 
of the state. It has been adopted in some others and disapproved in still others. 
Vance on Insurance (2d Ed.) p. 682 et seq. And as remarked by the author, 
formerly the dean of our university law school, it has received legislative ap- 
proval in many states which have put the substance of its holding into the body 
of their statutory law. 


The position of the plaintiff is sustained in Malley v. American Indemnity 
Co., 297 Pa. 216, 146 A. 571, 573. There the defendant-insurer assumed the 
defense of an action brought by Malley against the owner of an auto for an 
injury sustained and recovered judgment. The defendant refused to pay, upon 
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the ground that the plaintiff in the damage suit was not the sole owner of the 
car as warranted but held it under a bailment lease. The court in holding the 
insurer liable said: 

“At the trial, appellant appeared and actually engaged in the defense, and 
it was not until after the suit was lost that it abandoned the case and claimed 
plaintiff had violated the absolute warranty of the policy concerning total 
ownership of the car. It further stated it had no knowledge of the falsity of 
the statements made by the plaintiff until after the trial of this case. Where 
an insurance company, under an indemnity contract, takes charge of the defense 
of an action on which liability rests, it will be estopped from thereafter question- 
ing the claim either because it was beyond the terms of the policy or because 
the latter was procured by a breach of some warranty. * * * When an in- 
surance company or its representative is notified of loss occurring under an 
indemnity policy, it becomes its duty immediately to investigate all the facts in 
connection with the supposed loss as well as any possible defense on the policy. 
It cannot play fast and loose, taking a chance in the hope of winning, and, if 
the results are adverse, take advantage of a defect in the policy. The insurer 
loses substantial rights when he surrenders, as he must, to the insurance 
carrier the conduct of the case. The insurance carrier is not placed in any 
disadvantageous position, especially as the lack of ownership did not contribute 
to the loss. The estoppel to assert the breach of warranty as to title is no 
higher in right than an estoppel generally to deny that the claim came under 
the policy. In effect, both are of equal merit. With a little diligence and 
within a brief time, the carrier could have procured the exact knowledge on 
which it now relies, and in most cases similarly prepare a defense. * * * 

“With these facts before it, had they been deemed sufficient, it could have 
declined to defend the case, resting its right on the supposed breach of warranty; 
in deciding what course it should pursue, it is guided as any person confronted 
by similar circumstances; but, once having made its decision, the rights of 
others in relation thereto cannot be prejudiced.” 

And in Basta v. U. S. F. & G. Co., 107 Conn. 446, 140 A, 816, 818, where the 
defendant reserved its right against a claim of liability, the court said: “It 
was the duty of the defendant under its policy to defend on behalf of the as- 
sured any suit brought against him, whether groundless or not, and it could 
not with safety to itself have repudiated liability when the action against Basta 
was tried. Having clearly informed the assured that the appearance of its at- 
torneys on his behalf was under a full reservation of its rights under the policy, 
and having performed no acts which were inconsistent with such reservation, 
the defendant has not waived its right to defend this action. An insurer is not 
estopped to set up the defense that the assured’s loss was not covered by the 
contract of indemnity by the fact that the insurer participated in the action 
against the assured, if at the same time it gives notice to the assured that it 
does not waive the benefit of such defense.” 

In Meyers v. Continental Casualty Co. 12 F.(2d) 52, 55, in the Circuit Court 
of Appeals of the Eighth Circuit, the rule is stated and an abundance of cases 
is cited: 

“Where a liability insurance company, which has issued a policy to indemnify 
an employer from liability imposed by law on account of injuries suffered by 
his employees, under the terms of the policy either takes control and dominion 
of an action for damages brought by an injured employee against the insured or 
keeps such control and dominion, after full knowledge of the ground or liability 
without giving seasonable notice to the insured that it does not consider itself 
liable under the policy, it is thereby estopped to deny its liability. Tozer vy. 
Ocean, etc., 94 Minn. 478, 103 N. W. 509; [Id.] 99 Minn. 290, 109 N. W. 410 
(Other cases cited are omitted.) 

“Where, however, the liability insurance company, upon notice to it that 
the employer’s liability to the employee may not be covered by the policy 
promptly notifies the insured that if certain alleged facts occurred the policy 
does not cover loss on account of such liability, that if the occurrence of such 
facts is ultimately established it will disclaim liability under the policy, and that 
the defense of the action by it is not to he understood as a waiver of the pro- 
visions of the policy, and the insured, after such notice, makes no objection to 
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the defense of the action by the insurer, then such defense by the insurer does 
not constitute a waiver of the provisions of the policy and does not estop it from 
asserting them in an action by the insured to recover upon the policy. Mann y. 
Employers’ Liability Assurance Corporation, 123 Minn. 305, 143 N. W. 794.” 
(Other cases cited are omitted.) 

In the case cited the insurer gave prompt notice, told the insured that it was 
not liable on the policy, because of a violation of law in hiring the boy in- 
jured, one Hadallar, and the trial proceeded with the assent of the insured that 
the ‘insurer defend. The insured, the employer, was liable to the boy, but the 
insurer, because of the excepted risk and reservation asserted, was liable to no 
one. 

And after reviewing a number of cases where the insurer was held liable 
it said: “In each of the above cases the insurer proceeded with the defense 
of the action without any reservation of the right to disclaim liability, and with- 
out seasonable notice to the insured that it would disclaim liability, in the event 
of the establishment of facts which would exclude the loss from the provisions 
of the policy, and by its actions led the insured to believe that it admitted lia- 
bility.” 

A case often quoted is Mason-Henry Press v. Aetna Life Insurance Com- 
pany, 211 N. Y. 489, 105 N. E. 826, 828. There was a claim before trial that 
the injured boy was under the age of sixteen when employed, that his employ- 
ment was in violation of the state law, and that the insurer was not liable upon 
the policy. There was a dispute back and forth, and the insurer suggested to 
the insured that the case was a dangerous one, and that a settlement be made. 
It inquired whether the insured would contribute and was told that it would 
not, and that it deemed the insurer liable. The insurer protested that this was 
bad policy. In the course of the talks the insurer called the attention of the 
insured to the allegation of the employee that he was being employed in 
violation of law, and stated that, if such proved to be true, this case would not 
fall to us for attention.” The court holding the insurer not liable said: 

“When the employee made his claim for damages against the insured basing 
such claim on various grounds which were covered by the policy of insurance, 
and also on the alleged violation of law which was not covered thereby, the 
insurer had a choice between two courses of action which would preserve 
the limitation on its liability which has been referred to. It could regard simply 
the charge of violation of law by the insured and refuse to defend the action, 
taking its chances that this sole ground of liability, if any, would be established, 
and for which it would not be liable. On the other hand, it could proceed with 
the defense of the action under an understanding with or notice to the insured, 
express or implied, that it would defend against all allegations of fault, and 
that, if in the end it should come out that the only allegation sustained was 
the one of violation of law, its right should be preserved, and it should not be 
liable. * * * Under such circumstances, I think that the insurer, as a matter 
of safety to itself and in fairness to the insured, was bound to undertake the 
defense of the action for the benefit of both and of each. But I think that 
the respondent did all that was necessary and all that it could do to preserve 
and assert its rights under the exemption or condition while thus proceeding 
with the defense of the case. * * * All it could or was bound to do was to 
fairly and reasonably assert its rights under the policy in such a manner as 
would be notice to the insured that it did not intend to waive those rights by 
proceeding with the defense of the action. This it did.” . 

In S. & E. Motor Hire Corporation v. New York Indemnity Co., 134 Misc. 
Rep. 514, 235 N. Y. S. 626, 628, the court said: 

“The sole ground on which the defendant resists payment is that the plain- 
tiff’s claim is not within the terms of the policy, because at the time of the 
accident the plaintiff's chauffeur, who caused the accident to Nelson, was under 
18 years of age, hence was operating the truck in violation of law as to age. 
* * * The defendant by this proof thus established its defense, unless, as 
plaintiff claims and sets up in its reply, the defendant when it undertook the 
defense of the Nelson Case waived the benefit of the ‘exclusion’ based on the 
chauffeur’s age. 

“The general rule in this state is to the effect that an insurer, who is by 
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the policy required to defend actions brought against an insured, and who, with 
knowledge of the violation by the insured of a condition subsequent in the 
‘policy, nevertheless undertakes to defend such an action, waives the benefit 
of the condition, and will not thereafter be allowed to abandon the defense or 
to disclaim liability to the assured. This rule is well established by a long line 
of decisions in this state. But it must be shown that at the time of the waiver 
the company had knowledge of the facts constituting the forfeiture.” 

In the case at bar the insurer, after suit brought, had definite notice of the 
claim of damages made, and suggested that the insured forget about the acci- 
dent. 

In Farrell v. Merchants’, etc., 203 App. Div. 118, 196 N. Y. S. 383, 385, these 
facts appear: When the summons and complaint were served on the defendant 
it had knowledge that immediate notice of the accident had not been given, 
and that the condition of the policy had been broken, and it nevertheless as- 
sumed the defense. The court said: 

“Undoubtedly with the consent of the assured the company may assume 
power over the litigation and reserve the right to repudiate liability thereafter, 
and the consent may be either expressed or inferred from the acquiescence of 
the assured. * * * 


“If the company were ignorant of the facts upon which the invalidity of 
the policy depended, the assumption of the defense would not be evidence of a 
waiver.” 

Our holdings are in accord with others. In Mann v. Employers’ Liability 
Assurance Corporation, 123 Minn. 305, 143 N. W. 794, the insurer claimed that 
the loss was not covered by the terms of the policy. The insurer defended 
with the understanding that it would not be liable for risks not within the policy. 
The recovery was for such risks, and it was permitted to defend and successfully 
defended against them. So in Eckert v. Joice, 152 Minn. 440, 189 N. W. 125, 
the insurer defended, claiming that no policy was in force, but defended with 
an understanding that it disclaimed liability. There was a recovery by Eckert 
against Joice. In the proceeding against the insurance company the proof did 
not show the existence of a policy and a verdict was directed for the insurer. 
In Humphrey v. Polski, 161 Minn. 61, 200 N. W. 812, it was understood that 
the assumption of the defense should not be a waiver. In Standard Printing 
Co. v. Fidelity, ete., 138 Minn. 304, 164 N. W. 1022, it was held, in accordance 
with the holding in other states, that the insurer could not withdraw without 
cause after having assumed the defense. 


Again, we note that when the insurer with knowledge that the insured is 
not protected by the policy assumes the defense, without reservation or notice 
to the insured, the courts do not think it necessary that the insured show that 
he was misled. Thus in Royle Mining Co. v. Fidelity & Casualty Co., 161 Mo. 
App. 185, 201, 142 S. W. 438, 442, the court said: 

“When the insurer undertakes the control of the defense of an action 
brought by the injured person against the insured, with full information of the 
character of the action, and without any reservation or notice to the insured 
that it did not intend to waive such objection, it will be deemed to have waived 
the objection that the liability was not within the terms of the insurance policy. 
* * * 

“If the plaintiff understood that the defendant reserved its rights under 
its indemnity policy at the time it assumed charge of the defense, * * * then 
there never existed any estoppel against the defendant; but, on the contrary, if 
it took charge of the defense without giving plaintiff any explanation of its 
act. then its silence was an estoppel.” 


And in Royle Mining Co. v. Fidelity, etc., 126 Mo. App. 104, 103 S. W. 1098, 
1100, the court said: “It is immaterial whether plaintiff could or would have 
compromised the action had it been left free to act, or whether it could have 
achieved any better results had it controlled the defense. The principle on 
which defendant should be held liable is that which estops a party from taking 
a position inconsistent with one previously assumed by him, and to the pre- 
judice of a third person.” 

The reasons which induced the insurer to assume the defense are said to 
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be unimportant. Thus in Empire State Surety Co. v. Pacific National Lumber 
Co. (C. C. A.) 200 F. 224, 228, the court said: 
N. W. Vol. 231, No. 9. 

“The reasons which may have impelled the Surety Company to take up the 
defense of the action instituted by Anderson against the Lumber Company, and 
to waive the defense that the risk was not covered by the policy, are immaterial 
to the present case. Under the policy, it had a right to defend the action; but, 
having selected its counsel and tried it under the general agreements of its 
policy, it is not just that it may, after verdict and judgment, defeat liability, 
upon the ground that the accident occurred because the assured failed to ob- 
serve a state statute providing for the greater safety of employees. The doc- 
trine is not a harsh one, for it rests upon the ground that in a legal proceed- 
ing one is precluded from taking a position inconsistent with the one previously 
assumed by him, and to the prejudice of a third person, merely because it may 
be for his interest to do so. So, having elected to take the matter of defense 
off the hands of the Lumber Company, under its own control, and the Lumber 
Company having acquiesced in its conduct, it will be regarded as having waived 
the point of exemption upon the ground already stated. * * * 

“We are impressed by the fairness of this rule, and our conclusion is that, 
if it was the intention of the Surety Company to claim that the policy did not 
cover the accident, its duty was to have notified the Lumber Company promptly 
of that ground, so that the Lumber Company could have taken charge of the 
defense. But when it failed to give any such notice before it went into the 
defense of the case at the trial in the circuit court of the state, the Lumber 
Company had a right to assume that the Surety Company would defend the 
suit, as it did, under the general clauses of the policy.” 

If an insured is to pay a part of the recovery which may be had, he should 
not be deprived of the right to defend in person. He should have the right 
to interpose his personality. Thus in Fairbanks Canning Co. v. London, etc., 
154 Mo. App. 327, 133 S. W. 664, 667, the insurer was bound by its contract to 
assume the defense though the action was groundless; and by the same con- 
tract the insured surrendered the right to control the conduct of the action 
through a person vitally interested. The insured lost something, and the court 
referring to it said: “If a man is to bear the burden of the result of a defense 
to an action, it is his privilege to have his own personality appear in its course. 
He is entitled to have the results measured up to him, and not to some other. 
* * * The loss of a right to control and manage one’s own case is itself a 
prejudice.” 

In the case at bar the judgment was for $4,041.57, of which sum the de- 
fendant concedes its liability for $632.50, or 16 per cent. The complaint which 
was before the defendant and when it told the insured to forget about the action 
showed a demand of something over $10,000, and it concedes liability for about 
one-fourth of it, if established, and disclaims the remaining 75 per cent. This 
indicated the relative interests as it viewed it of the two parties. As to a 
large portion of the $10,000 claim presented by the suit, it was not a matter 
of financial consequence to the company whether the plaintiff lost or won; and 
in the verdict rendered it was interested in 16 per cent. and uninteres‘ed in 84 
per cent. And with all this it assumed the defense, as it was bound to do, and 
the insured by the terms of the policy was denied participation. When the 
litigation was over, the insurer declined to pay more than 16 per cent. of the 
judgment, though it had given the insured no notice that it would not pay all; 
nd no notice, when the complaint demanded more than $10,000, that she must 
bear 75 per cent. of the $10,000; but said to forget it. 

I’ is argued that we are holding the defendant liable because it performed 
its contract, that is, because it defended the suit against the insured as its 

Icy rcquired; and that in doing so we are mok'ng a contrct for the parties. 
But not so. The defendant was bound to defend the action, though it was 
gzoundless. If unsuccessful, it was bound to pay within the 1 mits of the policy. 
' ‘am ges were, claimed in the complaint not covered by the risk, it was not 
required to pay them; but knowing of them and assuming their defense with- 
out reservation and in effect taking away the right of defense which the insured 

th mak nd he right to m k: or negot at tlemy: it could ret later 
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make the claim that it was not liable. The courts hold so with practical unanimity. 
The defendant not only made no reservation, but told the insured to forget. There 
is no question of her good faith. There is no question of the insurer’s good faith. 
But it was given notice and it had the complaint. The complaint showed that a 
claim was made for two items for which it now denies liability. The insurance 
company was keenly awake to its own interests. It needed no instruction as to 
the law, it knew it. Perhaps it was thought not wise from a legal point to 
press it; or the insurer might have thought it was good business policy to de- 
fend. As said in Empire State Surety Co. v. Pacific Nat. Lumber Co. (C. C. A.) 
200 F. 224, noted above, the doctrine which puts liability upon the insurer in such 
a case is not a harsh one. It is a wholesome one. A different one would be 
harsh. If there is among the cases one which relieves the insurer from liability 
under circumstances at all resembling the case at bar, it has not been cited, and 
we do not find it. Cases are cited and discussed in the following: 4 Blashfield 
Cyc. Auto Law p. 2655, § 31k; 5 Cooley Ins. Bfs. (2d Ed.) p. 4534 (h); Sunderlin 
Auto Ins. §§ 845-847; 4 Joyce Ins. (2d Ed.) § 2800 (j); 5 Couch Cyc. Ins. § 1175 
e-g; 36 C. J. p. 1109, § 98d, § 100; Vance Insurance (2d Ed.) pp. 682-688, 912-918. 

In Employers’, etc., v. Chicago & Big Muddy, etc., 141 F. 962, 964, in the 
Circuit Court of Appeals of the Seventh Circuit, the insurer defended without a 
disclaimer of liability or a reservation of right to claim it. There was a verdict 
for the plaintiff in the damage suit. The insurer was held liable. We close our 
review of the cases with a quotation of the opinion by Grosscup, J.: “The act 
of the plaintiff in error, in taking control and dominion of the action for damages, 
and keeping such control and dominion until judgment was entered, without 
notice to the defendant in error that it did not consider itself liable under the 
policy—thereby taking from the defendant in error the control and dominion of 
the action—is such a construction of the policy, by contemporaneous acts, as 
estops plaintiff in error from denying liability, now that that action is at an 
end. To take any other view of this case, would be to hold that the assurer could 
effectually tie the hands of the assured, in an action that might, or might not, on 
a close construction of the policy, be covered by the terms of the policy, and 
then, the cause being determined against it, insist that upon a closer reading of 
the policy, the assured ought to have been left to make its own defense, and 
at its own risk. This cannot be the law.” 

Order affirmed. 

Stone, J. (dissenting). 

_ Our assumption “that the insurance company was not liable (originally) for 
items 3 and 4 if they were properly opposed” can be justified only by holding 
that recovery of the expense of medical care and hospitalization for the wife 
and damages for the husband’s loss of consortium is on “liability for loss on 
account of” the injury to the wife. (The insurance, limited to $5,000 for liability 
“on account of” injury to any one person, had already been exhausted, in respect 
‘to the wife’s injury, by defendant’s payment of $5,000 to her.) Assuming the 
correctness of that view, I cannot agree that by waiver, or estoppel, defendant 
has become obligated for more insurance than it sold and was paid for. 

Waiver is the intentional surrender of a right. In insurance law, it is pro- 
perly applied to breaches of policy conditions by the insured so as to deprive the 
insurer of a defense he might otherwise have. 5 Cooley’s Briefs on Insurance 
(2d Ed.) 4534. There is nothing of that kind here. No one can point to any 
word or act of defendant indicating an intention to waive its contract to have 
the insurance on account of the wife’s injury limited to $5,000, or a willingness 
notwithstanding that limitation to become liable, without further premium or 
other consideration, in the sum of $8,347.20. On the doctrine of this decision 
the amount of the excess is immaterial. It happens to be $3,347.20, but any ex- 
cess, and as much larger as you like, could be as easily justified. 

I respectfully submit that a contractual obligation so limited cannot be so 
increased by mere waiver. Inasmuch as the duty was not imposed on the in- 
surer by the contract, “he cannot create such a new duty by a waiver without 
consideration.” Vance, Insurance, 494. The doctrine of waiver should not be 
used to make a new contract for the parties. Its effect is limited, I repeat, to the 
prevention of forfeitures which otherwise would arise from breach of condition 
by the insured. “While a forfeiture of benefits contracted for may be waived, the 
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doctrine of waiver * * * cannot be successfully invoked to create a liability for 
benefits not contracted for at all.” McCoy v. Northwestern Mutual Relief 
Association, 92 Wis. 577, 66 N. W. 697, 699, 47 L. R. A. 681. 

Inseparable companions as they are in the literature of insurance law, waiver 
and estoppel are very different things. Waiver always accomplishes its result 
because of an intention expressed, or at least found to have been expressed 
Estoppel, on the other hand, reaches its end regardless of and frequently con- 
trary to the intention of the one estopped. However much the definitions of 
equitable estoppel may differ, they all agree that these two elements must be 
present: (1) The representation made or assurance given must have been acted 
upon by the one claiming the estoppel, and (2) his action thereon must have 
been to his prejudice. Vance, Insurance, 514. “To create an estoppel there must 
be fault in the one against whom it is sought to assert it and reliance by the one 
invoking it and resulting injury.” Farmers’ & Merchants’ State Bank v. Huschke, 
165 Minn. 71, 205 N. W. 637, 638. 

In this case, the estoppel (if the decision in fact proceeds upon that theory) is 
based on the fact that defendant took over the defense of the original actions 
and in so doing told the insured to “forget it.’ What of it? Defendant was 
obligated by contract to defend the lawsuits, no matter how many of them or how 
ill-founded. A main policy purpose was to enable the insured, after defendant took 
over the defense, to “forget it,’ except as co-operation was required. So all 
that defendant did was to perform a simple contract duty, and it does seem 
to me that we are holding defendant estopped simply because it has performed 
its contract and nothing more. 

That conclusion is inescapable unless the chance remark of some one, the 
record does not disclose whom, to “forget it” is sufficient not only to prevent (by 
the negative operation of estoppel) a denial of liability by defendant, but also 
to impose on it (by the affirmative operation of a quasi contract) a new and ad- 
ditional contractual obligation. Before any such result follows such evidence, two 
things should appear—(1) that the person making the statement had authority 
to make it; and (2), where a new obligation is sought to be imposed, that there 
was a consideration for it. 


By causing the insured to believe, when the insurer takes over the defense, 
‘that a cause of action is covered by the policy and by proceeding apparently on 
that theory, an insurer may estop itself from claiming, after the litigation has 
ended adversely, that the claim was not covered and it is not Jiable. Tozer 
v. Ocean Accident, etc., Co., 94 Minn. 478, 103 N. W. 509. In Patterson v. Adan, 
119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184, there was an estoppel to 
assert a breach of a mere condition precedent, payment by the insured of the 
judgment being the condition. But the liability of the insured to pay the judg- 
ment was expressly limited to an amount “not exceeding the sum stipulated in 
the policy.” An agreement which by express terms both creates and limits an 
obligation cannot logically or justly be used to show the existence of the duty 
and then ignored in determining its extent in money. That has been done here, 
although in Patterson v. Adan the possibility was denied. Notwithstanding, it is 
now held that the estoppel operates to save the contract as to defendant’s liability 
but to abrogate the same contract as to the money limits it set for that liability. 
I am unable to understand how it is done, logically or legally. 


This is not a case of disclaimer of liability by the insurer such as is presented 
in the cases cited in the majority opinion. It is, on the contrary, one of liability 
acknowledged by the insurer, who has strictly and properly performed its con- 
tract to defend. All defendant is doing now is to insist that its performance, on 
the money side, be measured by the contract and stop where the contract says 
it should stop. Defendant has never at any time taken a position legally or 
morally inconsistent with that. It could not know when it undertook the defense 
that the recovery would exceed the policy limits. Nobody could know that. Usu- 
ally, but not always, it is assumed by all concerned that the policy figures will 
not be exceeded. 

There is no showing that the insured was kept out of the defense or pre- 
vented from interposing her own personality to whatever extent she wanted. There 
is no showing that defendant took away the defense from her. The only tenable 
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conclusion is that, having hired defendant to conduct the defense, Mrs. Johnson 
permitted her hireling to do simply what the contract called for. There is no 
intimation that it was not well and properly done. There is no suggestion that 
defendant was at fault or that the insured was prejudiced. Hence, there was no 
estoppel within Farmers’ & Merchants’ Bank v. Huschke, 165 Minn. 71, 205 N. 
W. 637. 

It is said that there is among the cases none which relieves the insurer from 
liability under such circumstances. In my view, none of them impose liability upon 
the insurer in such a case. Neither do they suggest, to me, any rule or principle 
or disclose any holding that permits a contract limit of money liability to be 
increased by the mere performance of the contract and nothing more. This decision 
means, at least as to contracts of liability insurance, that, in order to escape a 
demand beyond the contract limits, the insurer, before doing its plain contract duty 
and taking over the defense of a suit, must in writing inform the insured what 
the contract means. Such a non-waiver notice or agreement has always been 
a wise precaution. But never before, so far as I know, has it been held neces- 
sary in order to restrict to the policy limits the amount of recovery. I have always 
supposed heretofore that recovery on a contract to pay money was restricted, 
in every case, to the amount promised. But now a way has been found, by a 
new kind of estoppel, first to save the contract as to the promisee and then abro- 
gate it as to the promisor. I cannot yield my assent to such a process. 


JONES v. UNION AUTOMOBILE INDEMNITY ASS’N. No. 4637. 
Springfield Court of Appeals. Missouri. July 29, 1930. 
30 Southwestern Reporter (2d) 780. 
INSURANCE. 


Agreement for adjustment of loss under automobile fire insurance policy, 
whereby insurer merely contracted to pay amount of policy, held without consider- 
ation. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Circuit Court, Texas County; W. E. Barton, 

“Not to be officially published.” 

Suit by Robert F. Jones against the Union Automobile Indemnity Association. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 


W. L. Hiett, of Houston, and Barbour, McDavid & Barbour and F. W. Bar- 
rett, all of Springfield, for appellant. 

C. H. Jackson, of Mountain Grove, for respondent. 

BaILey, J. 

This is a suit to collect an alleged agreed amount on an automobile fire insur- 
ance policy. The trial was to a jury and resulted in a verdict and judgment for 
plaintiff, and defendant has appealed. 


The petition sets up that defendant is an Illinois corporation authorized to 
transact business in Missouri; that on September 30, 1927, plaintiff was the owner 
of one Reo truck, and on said date defendant issued its policy of insurance for 
the benefit of plaintiff, insuring said truck against loss or damage by fire to Sep- 
tember 30, 1928, in the sum of $1,650; that at the time the policy was issued there 
was a chattel mortgage against said truck to secure an indebtedness to the Farm- 
er’s & Merchant’s Bank of Springfield, in the sum of $532, and under the terms of 
the policy this indebtedness was to be paid out of the sum due in the event of loss 
by fire: that on November 29, 1927, said truck was “totally destroyed by fire” and 
on the —— of day December, 1927, “the defendant through its agent and servant 
duly entered into a contract and agreement with the plaintiff herein, which it was 
agreed that said defendant was to take possession of the truck in its burnt and 
destroyed condition and said defendant was to have the right to repair and dispose 
of said truck, and it was further agreed by the defendant through its agent and 
servant that they would take possession of the parts and truck, in its burned and 
destroyed condition and they would pay to the holder of the note and mortgage 
above described to the holders thereof the amount of their debt, to-wit: the sum 
of $532.00, and said defendant then and there agreed to pay to the plaintiff herein 


Judge. 
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the full value of said truck at the time it was destroyed by fire, after deducting 
the amount due on the mortgage above destroyed, which amount is $532.00. Plain- 
tiff further alleges that he complied with his part of the agreement, and that the 
defendant through its agents and servants did take possession of the said truck 
and all parts thereof in its burnt condition and have ever since kept and retained 
possession thereof.” It is then alleged that defendant refused payment and that 
the amount due plaintiff is $1,118. , 

The answer admitted the execution and delivery of the policy and the existence 
of the chattel mortgage, but denied each and every other allegation. 

It is first charged that the petition wholly fails to state a cause of action. In 
this connection it 1s urged that, under the law of this state, no action lies to re- 
cover an amount which may have been agreed upon for a settlement of a loss un- 
der a fire insurance policy. To support: this proposition defendant cites Vining v. 
Franklin Fire Ins. Co., 89 Mo. App. 311; Giboney v. Insurance Co., 48 Mo. App. 
185; Gerhart Realty Co. v. Northern Assurance Co., 86 Mo. App. 596. These cases 
hardly go so far. They do uphold the proposition, however, that an adjustment of 
a loss must he based upon a valuable consideration in order to constitute a new 
contract. The same consideration which would support any other contract would, 
of course, support an agreement to pay a certain amount agreed upon in an adjust- 
ment of an insurance loss. The petition in this case pleads no consideration for 
the alleged agreement to pay the full amount of the policy. The policy itself is 
not set forth and, in so far as concerns the petition, there is no averment that the 
policy would give effect to such an adjustment. Plaintiff alleged the car was a 
total loss. If that be taken as true, the fact, as alleged, that defendant’s agents 
took what was left of the car, would constitute no consideration. This alleged new 
contract was nothing more than an agreement to pay the full amount of the policy, 
which defendant was already bound to do, if, as a matter of fact, there was a 
total loss, and there was no consideration to support the new contract. It was 
in the nature of an accord without satisfaction and was not binding on either 
party. Plaintiff’s cause of action was therefore on the policy and not on the al- 
leged new contract. Gerhart Realty Co. v. Northern Assurance Co., supra. 

Other points raised need not now be considered. 

The judgment should be reversed and remanded. It is so ordered. 

Cox, P. J., and Smith, J., concur. 


WIGINGTON v. OCEAN ACCIDENT & GUARANTEE CORPORATION 
Limited. No. 27204. 
Supreme Court of Nebraska. July 11, 1930. 
231 Northwestern Reporter 770. 
1. INSURANCE. 

Automobile liability policy applied for by corporation, where including auto- 
mobile of salesman’s wife sometimes used in corporation’s business, covered auto- 
mobile only when in corporation’s use. 

Syllabus by the Court. 


Where a corporation, organized for the purpose of selling its com- 
modities to the general public, ordinarily furnished its salesmen with auto- 
mobiles to use in the furtherance of its business, and where one of its 
salesmen, at times, when such corporation was not in position to furnish 
him with one of its automobiles, used, as such salesman, an automobile 
owned and controlled by his wife, and where such corporation, through 
one of its agents, applied to an insurance company for an automobile 
liability policy to cover numerous of such corporation’s automobiles and 
included therein such automobile of the wife without designating it as 
such, and where the policy is issued without notice on the part of the insur- 
ance company of the true ownership of the automobile, so that the cover- 
age included the aforesaid automobile owned by the wife, such coverage 
under the policy is limited to the automobiles owned by the corporation, 
save and except the automobile owned by the wife, and to it only during 
the time it is in such corporation’s use. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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2. INSURANCE. 
Third party, to whom salesman’s wife loaned automobile, could not become 
“assured” or “additional assured” under policy applied for by corporation, in- 
cluding automobile of salesman’s wife, sometimes used by salesman in corporation’s 
business. 
Syllabus by the Court. 

Further, where such automobile of the wife is by her loaned for a 
private mission to a third party, who is not a member of her household 
and in no manner connected with the above corporation or its business, 
such third party does not by reason thereof become the “assured” or an 
“additional assured” under the aforesaid policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Person injured by third party while operating automobile of salesman’s wife 
on private mission could not recover against company which insured automobile 
for corporation employing salesman. 

Syllabus by the Court. 

In such case, where the third party, while on such private mission, in- 
jures a person, and the latter sues and obtains judgment against the third 
party for damages, and where such third party is without property, the 
injured person cannot recover on his judgment, by way of garnishment pro- 
ceedings, against the insurance company. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 


Insurance company held not estopped to deny liability on judgment against 
person operating automobile where having defended assured and third party in 
action for injuries. 

Syllabus by the Court. 
Under this record, the estoppel contended for is found to be without 
application. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from District Court, Douglas County; Thomsen, Judge. 

Action by Charles E. Wigington against the Ocean Accident & Guarantee 
Corporation, Limited. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Sidney W. Smith and Lower & Sheehan, all of Omaha, for appellant. 

Kennedy, Holland, DeLacy & McLaughlin, of Omaha, for appellee. 


* <a before Goss, C. J., and Rose, Dean, Good Thompson, Eberly, and 
ay, JJ. 


THOMPSON, J. 


In the trial court Wigington, appellant herein, sought recovery against ap- 
pellee, the Ocean Accident & Guarantee Corporation, Limited, hereinafter called 
insurance company, on a judgment obtained against one Crawford, basing such 
claimed right of recovery against the insurance company on the provisions of a 
certain automobile liability policy of insurance issued by it to the Omaha Paint 
& Glass Company, a corporation doing business in the city of Omaha, hereinafter 
designated paint company. Judgment having been entered in favor of the insurance 
company, Wigington appeals. 

[1-3] In addition to the above, it may be stated that at the times here involved 
Charles S. McGill was the vice-president and city salesman of the paint company; 
that his wife was the owner of a Buick automobile, the license for which was issued 
in her name, and the engine number thereof was 1034193; that McGill in the course 
of his employment at times used this automobile, which latter when not so in use 
was kept at the home of the McGills, and was used by them as a family car; that 
prior to the date of the accident, which formed the basis of the action in which the 
judgment was rendered against Crawford, the paint company, through one of its 
agents, applied to the insurance company for an automobile liability policy of in- 
surance to cover numerous automobiles, including the above Buick, giving complete 
description of the cars, together with their respective engine numbers, for which 
coverage was sought, which description and numbers were to be, and were spe- 
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cifically designated in the policy issued. However, it may be said that there is 
nothing in the policy which in any manner indicates that any one other than the 
paint company owned or claimed to own any of the automobiles so insured. Fur- 
ther, the insurance company did not learn of the McGill ownership of this Buick 
automobile until after the accident happened. Then, the policy contains the positive 
statement that the automobiles insured were owned by the paint company. As we 
view this insurance contract, at best, the insurage coverage thereunder is limited 
to the property of the paint company, save and except the Buick automobile here 
in question, and to it only during the time it is in the company’s use. 

After the issuance of the policy, the aforementioned Crawford, in no manner 
connected with the McGill household or with the paint company, went to Mrs. 
McGill and asked her if he could have her automobile to take his mother to a ban- 
quet, a picture show, and then to her home. Mrs. McGill answering that he could, he 
took the car, without having obtained permission of the assured, and while on this 
mission he meet with the accident in question, in which the above mentioned Wiging- 
ton was seriously injured. Afterwards Crawford was sued by Wigington, who re- 
covered judgment against him for the sum of $8,000. It might be well to state that 
in such action, so far as the record discloses, the insurance policy was not men- 
tioned in the pleadings or at the trial. Thereafter Wigington caused execution 
to be issued, which, after diligent investigation, was, by the officer entrusted there- 
with, returned “no property found,” and Wigington procured garnishee summons to 
issue against the insurance company, which latter proceeding forms the gravamen 
of the instant action. 

It is urged by appellant, in substance, that under the terms of the policy Craw- 
ford was the “assured” or an “additional assured,” and in either case appellant, 
by virtue of his judgment against Crawford, is entitled to recover thereon of the 
insurance company. 

As to this contention: Considering the record in its entirety, we are impelled 
to conclude that Crawford, under the terms of the policy, was not the “assured,” 
and neither was he an “additional assured,” and therefore appellant is not entitled 
to such recovery. 

[4] It is further contended, however, that the insurance company, by reason 
of the position that it took in the trial of the case of Wigington v. Crawford, is 
estopped from asserting or attempting to prove that Crawford was not an “as- 
sured.” With reference to this: The record discloses in such original action that 
the insurance company was not made a party, the sole and only parties to that 
action being Wigington, plaintiff, and Crawford and Charles S. McGill, defend- 
ants; that separate answers were filed for each of such defendants, and that at 
the close of the plaintiff’s evidence the court directed a verdict in favor of McGill, 
and the case proceeded to trial to a jury as to Crawford, and verdict was returned 
in favor of Wigington for the sum of $8,000, on which judgment was rendered 
against Crawford. It also appears that the insurance company did hire and pay 
the attorney who defended Crawford, as well as the attorney who represented Mc- 
Gill. Further, it appears that at the trial of the instant case there was introduced 
in evidence a stipulation signed by Crawford, which contained certain provisos re- 
flecting the situation of the parties to that action, and also the insurance company’s 
relation thereto. Such stipulation contains the following agreement: 


“Now therefore, the undersigned, Ralph Crawford, agrees with the said insur- 
ance company that it may be authorized to employ attorneys to defend him and to 
file pleadings on his behalf, it being understood that the said Ralph Crawford has 
no insurance and that by the fact of the said company employing counsel to defend 
him, no inference as to any additional liability is to be had, and it being understood 
that in the event judgment is obtained against the said Ralph Crawford, the said 
Ocean Accident & Guarantee Corporation, Limited, shall not be obligated to pay 
any part thereof, and shall not be obligated to appeal said judgment, it being un- 
derstood that this defense offered by the said insurance company is a gratuity be- 
cause of the fact that they are also defending the said Charles S. McGill.” 

By these disclosures it is apparent that all but Wigington had notice of the 
fact that the insurance company was furnishing the attorney for Crawford, and 
the manner thereof as indicated by the last above quotation. 

Under the terms of the policy it was made the duty of the insurance com- 
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pany to appear and defend McGill in the case of Wigington v. Crawford, to the 
extent of his interest under the policy, even if such interest is limited as herein- 
before suggested, and this notwithstanding such case should be found to be 
groundless as to him. 

As to the insurance company’s interference by way of furnishing an attorney 
in behalf of Crawford, he not having been an “assured,” such interference could 
not give rise to an estoppel as herein contended. 

All claimed errors presented have had our consideration. 

The judgment of the trial court is 

Affirmed. 


STATE AUTOMOBILE MUT. INS. ASS’N v. LIND. 
No. 22079. 
Supreme Court of Ohio. 
May 14, 1930. 
172 Northeastern Reporter 361. 
1. JUDGMENT. 
Parol testimony not inconsistent with record nor impairing verity of judgment 
is admissible to identify questions litigated. 
(Syllabus by the Court.) 

Where a judgment is offered in evidence, and it is uncertain from the 
record what was adjudged, parol testimony not inconsistent with the record 
and not impairing its verity is admissible to show what testimony was 
given arid what questions were submitted for determination at the time of 
the rendition of such judgment, for the purpose of identifying the ques- 
tions litigated and decided at the former action. 

(For other cases, see Insurance, Dec. Dig. § 956[4].) 
2. INSURANCE. 


_ Verdict should not be directed for indemnity insurer because of assured’s 
failure to give notice of original suit if evidence raises inference of waiver (Gen. 
Code, § 9510—4). 

(Syllabus by the Court.) 

In an action to recover from an insurer under section 9510—4, Gen- 
eral Code, by one who has obtained judgment against the assured, a motion 
for a directed verdict by the insurer, upon the ground that the assured had 
failed to give proper notice of the commencement of the original suit and 
failed to send summons or process to the insurer, should not be granted 
if the evidence tends:to show facts from which an inference of waiver 
of such requirements might be drawn. Such facts should be submitted to 
a jury, under proper instructions. Hickman v. Insurance Co., 92 Ohio 
St. 87, 110 N. E. 542; Employers’ Liability Assurance Corp. v. Roehm, 
99 Ohio St. 343, 124 N. E. 223, 7 A. L. R. 182; and Heller v. Standard 
Accident Insurance Co., 118 Ohio St. 237, 160 N. E. 707, approved and 
followed. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
Error to Court of Appeals, Mahoning County. 


Action by William Lind against the State Automobile Mutual Insurance 
Association and another. Judgment for defendant named was reversed by the 
Court of Appeals, and cause remanded, and defendant named brings error.— 
[By Editorial Staff.] 

Affirmed. 

This is a proceeding in error to reverse the Court of Appeals of Mahoning 
county. The facts incident to the controversy are, in substance, that one Le Roy 
Mersich, also known as Larry Marsich, carried a policy of indemnity against 
loss for injury to person or property due to an accident involving the automobile 
insured in such policy. One William Lind the defendant in error suffered damage 
to his person and property by reason of a collision with Mersich’s automobile on 
March 15, 1925, while said policy of insurance was in full force and effect. Lind 
sued Mersich for damages in the court of common pleas of Mahoning county. 
claiming $10,000 for personal injury and $190 for damages to his automobile. 
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The matter came on for trial, and Lind secured a general verdict against 
Mersich for $830. After thirty days, Lind sued Mersich and the State Automobile 
Mutual Insurance Association, as authorized by section 9510—4, General Code. 
The insurance company answered, setting forth, among other things, that the 
policy of insurance between Mersich and itself provided that written notice of 
an accident should be given the company, and in case of suit, that summons or 
other process should be forwarded at once to the association. It claimed that 
Mersich failed and neglected to comply with this provision of the policy. 

It also developed at the trial that in the original suit of Lind v. Mersich a 
general lump sum verdict of $830 was recovered, and that injury to both person 
and property was claimed by Lind; that no recovery for injury to property could 
be had against the insurance company, and, the verdict not showing how much was 
allowed for the injury to the personal property, it was claimed that no right of 
action lay against the insurance company. 

The plaintiff attempted to prove the amount of the judgment that was recov- 
ered for injury to his automobile by offering himself as a witness, and by setting 
forth that there was no testimony as to the amount of damage to the automobile 
except the testimony which he gave, although there was testimony by a repairman 
of his account for repairs, amounting to $85. 

At the close of the plaintiff's case, a motion for a directed verdict for the 
insurance company was made. Lind wanted to withdraw a juror and continue 
the case, but his motion was overruled. The trial court was of opinion “that the 
statute under which this action is prosecuted provides only for an action upon 
judgments for bodily injuries and wrongful death. Now, it appears that in the 
judgment upon which they are trying to predicate and bottom their action, there 
is an issue of property damage. To my judgment that makes the former judgment 


defective as it now stands and I am of the opinion that the motion of the defendant 
insurance company is well taken.” 


Judgment was entered in favor of the insurance company. Error was prose- 


cuted to the Court of Appeals which court reversed the court of common pleas 
for error in directing a verdict for the defendant insurance company, and, second, 


in excluding competent evidence offered by the plaintiff in error in said cause. 

The judgment of the common pleas court was reversed and the cause remanded 

for further proceedings according to law. Error is now prosecuted to this court 

to reverse such judgment. 

_ Barnum, Hammond, Stephens & Hoyt, of Youngstown, and Knepper & 
Wilcox, and B. B. Bridge, all of Columbus, for plaintiff in error. 
—s & Warnock, of Youngstown, for defendant in error. 

AY, J. 

Was the Court of Appeals right in reversing the common pleas court for refus- 
ing Lind the opportunity to explain the judgment recovered in the original action 
against Mersich as to the amount claimed and attempted to be proved for injury 
to the automobile? 

[1] We think the Court of Appeals did not err in that respect; that Lind’s 
attempt was not to collaterally attack such judgment, nor to impeach it, but that 
he had a right to explain such judgment, and that it was competent to offer 
extrinsic evidence not inconsistent with the record, and not impugning its verity, 
for the purpose of identifying the points or questions litigated and decided in 
the former action, and to show that certain questions were passed upon. 34 
Corpus Juris, p. 1073; Corkran, Hill & Co., Inc., v. Fruman, 144 Md. 257, 124 
A. 878: Boston & Maine Rd. v. T. Stuart & Son Co., 236 Mass. 98, 127 N. E. 
532; 2 Freeman on Judgments (5th Ed.), § 765. 


Further, the Court of Appeals was of opinion that Lind should have been 
permitted to recover in any event, provided he had proved other essentials, the 
amount of $830, less the $190 claimed in his original petition for damages to 
personal property, even though he was not able to show any lesser amount of 
damage allowed for personal property in the original trial. The $190 was the 
limit of his recovery as to property damage. So that, in so far as the views 
of the common pleas court upon the nature of the judgment in the original action 
being a bar to recovery in the action against the insurance company, under the 
statute, we think the conclusion of the Court of Appeals was entirely right. 














Auto] State Automobile Mutual Ins. Ass’n. v. Lind 1119 


[2] As to the question of waiver, the trial court and the Court of Appeals 
seem to have given no consideration to that feature of the case, as the verdict 
was directed upon other grounds. However, the question was briefed and argued 
in this court. It is claimed on behalf of Lind that “C. R. Taylor was not a 
mere soliciting agent. He wrote the policy and delivered it. He also was required 
to collect the yearly premium in three installments for the company. He received 
and forwarded notice of the accident to the home office of the company. He 
investigated the accident for the company and made his reports as to his findings. 
It is admitted that the home office received notice of the accident and acted on 
this notice. The company afterwards had their representative make a further 
investigation, including an interview with Marsich.” This presentation of the 
facts as disclosed by the record does not seem to be controverted by the plaintiff 
in error. 

Among other things, the policy provided (1) as to notice of the accident, and 
(2) as to the notice of the suit against the assured. 

The question arises upon a motion for a directed verdict at the close of the 
plaintiff's case, Did the evidence tend to show any waiver of these provisions by 
the insurance company? 

As to the first provision, it is admitted by counsel that notice of the accident 
was received by the company through Taylor, the agent, who had been notified 
by Mersich, the assured. We think it clearly appears that the company acted 
upon the notice given by Taylor, the soliciting agent, as to the happening of the 
accident, and thereby waived that provision of the policy with reference to the 
assured giving “the association written notice immediately following the accident 
causing such injury or damage to property.” But as to the further condition 
that the assured “shall thereafter give like notice of any claim or suit for damages, 
forwarding immediately to the association every notice, summons or process as 
soon as the same shall have been served,” the insurance company denies any waiver 
in that regard, and denies the sufficiency of the notice as given. 

It is to be noted that the assured “shall thereafter give like notice.” This 
he undoubtedly did, for he took the same steps with reference to notice of suit 
that he had taken with reference to notice of the accident. When he took the 
summons given him by the sheriff in the Lind suit to Taylor, the agent, and “showed 
him the paper,” Taylor said “that I didn’t have to worry about it, the insurance 
will take care of it,” and “he will write to the company and notify them,”—upon 
all of which Mersich claims to have relied. Afterwards Mersich gave the sum- 
mons to his personal lawyer, Clark; Taylor the agent not having instructed him 
otherwise. 

Now the assured had given to the company notice of the accident by giving 
said notice to Taylor, the agent, which the company acted upon and investigated 
the accident, and the record shows, as above stated, that at the trial counsel for 
the insurance company admitted receiving such notice, thus waiving the provisions 
of the policy in that regard. 

Was the assured justified in relying upon the same procedure by again going 
to Taylor when he received the summons in the suit against him by Lind; and 
by so doing did he believe he would secure action from the company, as he had 
done as to the provision as to notice of the accident, and thereby effect a compli- 
ance with the provisions of the policy in that regard? 


In other words, the evidence showing that the company had waived the pro- 
vision as to the notice of the accident, by accepting the notice to Taylor, the agent, 
as a compliance with the policy, was Mersich led to believe that, if he gave “like 
notice * * * of suit for damages,” by again notifying Taylor, and showing him the 
summons, he was meeting the company’s requirements? Was there evidence from 
all the attending circumstances tending to show a waiver by the company of 
the provision with reference to summons? If so, it was a question for the jury, 
under proper instructions. 

In Hickman v. Ohio State Life Ins. Co., 92 Ohio St. 87, 110 N. E. 542, in 
a suit upon a policy exempting the insurer from liability for injury resulting from 
exposure to obvious risk of injury or danger, where there was no substantial con- 
flict of the testimony of the witnesses on the trial, but the unconflicting testimony 
disclosing a variety of circumstances from which different minds might reason- 





1120 The Insurance Law Journal, Vol. 75 [Nov., 1930 


ably arrive at different conclusions, it was held to be the duty of the court to 
submit the determination of that issue to the jury. In Employers’ Liability Assur- 
ance Corp. v. Roehm, 99 Ohio St. 343, 124 N. E. 223, 7 A. L. R. 182, which was 
an action upon an indemnity policy, presenting the question whether the assured 
had complied with a requirement as to giving notice to the company within thirty 
days from the date of sustaining an injury, “unless such notice may be shown not 
to have been reasonably possible,” where the thirty days had expired before the 
insured realized the serious consequences of the accident, and thereafter he gave 
notice to the company, this court held that the question whether such notice was 
given within a reasonable time was not a matter of law but a question for determin- 
ation by a jury. 

The same principle was recognized in Heller v. Standard Accident Ins. Co., 118 
Ohio St. 237, 160 N. E. 707, where the issue was whether the assured had exercised 
due diligence in complying with the policy condition as to “forward to the com- 
pany every summons or other process served on him.” It is said in the opinion 
in that case, at page 243 of 118 Ohio St., 160 N. E. 707, 709: “When it is devel- 
oped, as in this case, that the assured seeks to exonerate himself by a justifiable 
excuse for failing to give such notice, a case is developed where the determination 
of such a claim becomes a question of fact, rather than of law, and is triable to 
a jury’—citing Employers’ Liability Assurance Corp. v. Roehm, supra. 

In the Heller Case a jury had been waived and the matter was tried to the 
court; but it is apparent that the matter was passed upon, by the court sitting 
in the place of a jury, as a question of fact rather than one of law as to whether 
or not the assured had used due diligence under all the attendant circumstances. 
At the close of the opinion in the Heller Case it is said: “A jury having been 
waived, the issue of due diligence must have been found by the court in favor 
of the defendant below, and we cannot say there was error on the part of the 
trial court in so finding.” 

That waiver of conditions in a policy is generally a question for the jury is 
recognized in many other states. Lee v. Casualty Co. of America, 90 Conn. 202, 
96 A. 952; Meyer v. Iowa Mutual Liability Ins. Co., 240 Ill. App. 431; Ramat 
v. California Ins. Co., 95 Wash. 571, 164 P. 219; Marcus v. Manufacturers’ Liability 
Ins. Co., 96 N. J. Law, 531, 115 A. 373; Smith v. Farm Property Mutual Ins. 
Ass’n of Iowa, 199 Iowa, 693, 202 N. W. 508; Columbia Casualty Co. v. Ingram, 
154 Md. 360, 140 A. 601; Pringle v. Aétna Life Ins. Co., 123 Mo. App. 710, 101 
S. W. 130. 

We think in the present instance, where the evidence shows the insurer treated 
the acts of the assured as a performance of the condition of the policy as to notice 
at the time of the happening of the accident, by accepting and acting under the 
notice served on its agent, Taylor, that permitting such action by the agent Taylor 
as to notice of accident was inviting such action as to summons and process; that a 
reasonable inference might arise that the condition as to notice of suit, summons, 
and process was also waived. Whether such course of conduct by the company 
tends to show a waiver of the condition as to sending summons or other process 
when the assured pursued the same course as to notice of suit, process, etc., as 
he did as to the notice of accident, presents a question to be submitted to the jury, 
under proper instructions, in the light of Hickman v. Insurance Co., Employers’ 
Liability Assurance Corp. v. Roehm, and Heller v. Standard Accident Ins. Co., 
supra. As is said in Marcus v. Manufacturers’ Liability Ins. Co., supra: “It 
was the function of the court to determine whether there was any evidence in 
the case from which a waiver may be found. It was the function of the jury to 
determine, from all the evidence and legitimate inferences to be drawn therefrom, 
whether there had been a waiver.” See, also, Reilly v. Linden, 151 Minn. 1, 186 
N. W. 121. 


Entertaining these views, the judgment of the Court of Appeals is affirmed. 
Judgment affirmed. 


Marshall, C. J., and Kinkade, Robinson, Matthias, and Allen, JJ., concur. 
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WALKER v. NEW AMSTERDAM CASUALTY CO. 
No. 12950. 
Supreme Court of South Carolina. 
July 15, 1930. 
154 Southeastern Reporter 221. 
1. ACTION. 

“Collusion” in judicial proceedings is “fraud.” 

“Collusion” in judicial proceedings is a secret agreement between two 
persons that the one should institute a suit against the other, in order to 
obtain the decision of a judicial tribunal for some sinister purpose. 

(For other cases, see Action, Dec. Dig. § 8.) 

2. INSURANCE. 

In action by insured on automobile indemnity policy after judgment was recov- 
ered against insured for automobile injuries, insurer’s answer held not sufficient to 
allege fraud. 

Insurer in answer alleged in effect that injured party recovering judg- 
ment against insured had made statement that she would not hold the in- 
sured liable for any damages which she might have suffered, that her suit 
against insured was brought for the sole purpose of making the insurer 
pay such damages as might be awarded her, and that all such facts were 
well known to the insured. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

4. INSURANCE. 

When injured party obtained judgment against insured motorist for injuries, 
liability of insurer to motorist for amount thereof immediately attached under 
.policy guaranteeing indemnity against liability, although motorist had not .paid 
judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

8. INSURANCE. 

Stipulation in automobile indemnity policy ‘that notice of injury should be 
given insurer “immediately” means that such notice should be given with reason- 
able promptness under circumstancesa 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

9. INSURANCE. 

Whether notice of injury was given automobile insurer with reasonable 
promptness under circumstances is generally question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

10. INSURANCE. 
__ Whether insurer waived forfeiture of automobile indemnity policy for insured’s 
failure to give notice of injury with reasonable promptness held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by Harry F. P. Walker against the New Amsterdam Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Jas. B. Murphy, G. Duncan Bellinger, and Geo. H. Wittkowsky, all of Columbia 
for appellant. 

C. T. Graydon and Roger Heyward, both of Columbia, for respondent. 

BLEAsE, J. 

The complaint of the respondent alleged, and the appellant admitted the allega- 
tions, that on Tuly 21, 1928, the respondent insured his Chrysler coach automobile 
with the appellant, and, in the contract of indemnity, the appellant “agreed to 
defend in behalf of the insured any claim or suit against the assured, even if 
groundless, brought on account of bodily injury or property damage covered by 
this policy and agreed by their policy or contract to pay anv judgment recovered 
against this plaintiff up to the sum of Five Thousand ($5,000.00) Dollars as set 
forth in said policy”; that while the policy was of force, a suit was instituted 
in the court of common pleas for Richland county by Mrs. W. D. Love against 
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the respondent and the automobile mentioned, covered by the policy, on account 
of an accident, occurring while the respondent was driving the said automobile, 
wherein Mrs. Love received injuries, which suit the appellant failed to defend, and 
which resulted in a judgment against the respondent for the sum of $1,166.66 
in favor of Mrs. Love, with court costs amounting to $10.15; that the respondent 
also incurred liability for attorneys’ fees in the sum of $250; that the appellant 
had declined to pay the amount of the judgment to the respondent, and, accordingly, 
it had breached its contract with him. Judgment was demanded by the respondent 
against the appellant for the total sum of $1,426.81. 

The respondent also set forth, which the appellant denied, allegations to the 
effect “that prior to the filing of said suit, due and timely notice had been given 
to the agents of the defendant (appellant) herein, and they knew of the existence 
of said claim which was covered by said policy.” 

In defense, the appellant alleged, and that allegation is admitted by the re- 
spondent, that the contract of insurance contained the following clause: “The as- 
sured shall give immediate written notice of any accident, and like notice of any 
claim or suit resulting therefrom, together with every summons or other process, 
to the Executive office of the company at Baltimore, Maryland, or to its authorized 
representative.” 


In connection with that clause of the contract, the appellant averred a violation 
thereof by the respondent, and set forth that the accident, wherein Mrs. Love was 
injured, occurred on or about August 14, 1928, and no written notice was given 
it by the respondent until on or about September 28, 1928; and that the appellant, 
upon receipt of that notice, given too late, had denied liability to the respondent, 
because there had been a forfeiture of the policy, according to its terms, for the 
failure of the respondent to “give immediately written notice” of the accident as 
required by the terms of the contract. : 

Along with the defense of failure to give the required notice, and not as separ- 
ate defenses, the appellant set up what it now contends was the defense that the 
respondent did not make proper effort “to minimize his damages in every manner 
possible”; and the other defense that there was “collusion” on the part of Mrs. 
Love and the respondent to require the appellant to pay the alleged claim of Mrs. 
Love, without any intention that Mrs. Love should ever collect any damages from 
the respondent. The contention of the appellant that it set up the defense of 
collusion or fraud on the part of the respondent is contested by the respondent. 

The case proceeded to trial in the county court of Richland county before Hon. 
M. S. Whaley, the judge of that court, and a jury. After making certain rulings 
as to the issues involved, and hearing the evidence in the case, which he decided 
was responsive to those issues, the trial judge refused to direct a verdict in favor 
of the appellant, and directed one in favor of the respondent for the sum of 
$1,166.66. The amount of this judgment was the amount of the judgment and 
costs obtained against the respondent by Mrs. Love. The question of the attorneys’ 
fees, alleged by the respondent, and denied by the appellant, seems not to have been 
passed on by the county judge, and was reserved, it appears, for future determin- 
ation. Because of the adverse judgment, the appellant has come to this court. 

There are six exceptions. Perhaps all of them, with the exception of only one, 
are not in accord with the rules of this court, properly interpreted. The excep- 
tions and the “Statement” have but one virtue—they are concise. 


[1] Appellant’s first contention is that there was error on the part of the judge 
“in ruling out the question of collusion between Mrs. Love and the assured.” We 
suppose appellant intends by the use of the word “collusion” to suggest that it set 
up a defense of fraud on account of the conduct of the respondent and Mrs. Love. 

“Collusion in judicial proceedings is a secret agreement between two persons 
that the one should institute a suit against the other, in order to obtain the decision 
of a judicial tribunal for some sinster purpose. * * *” 11 C. J. 1220. 

“Collusion” is fraud. Id. If the appellant desired to plead fraud or collusion 
on the part of the respondent and Mrs. Love, the appellant had the right to do so, 
if it had the facts upon which to found that defense. We cannot find in the 
answer, however, any language which we can construe as setting up fraud or collu- 
sion. In connection with its rather indefinite effort to allege that the respondent did 
not minimize his damages, as he should have done, the appellant did say, in effect, 
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that Mrs. Love had made statements that she would not hold the respondent liable 
for any damage which she might have suffered, and that her suit against the 
respondent was brought for the sole purpose of making the appellant pay such 
damages as might be awarded her, and that all these facts were well known to the 
respondent. 

Said Mr. Justice Gage in Brookland Bank v. Martin, 105 S. C. 72, 89 S. E. 
546, 547: “A complaint for fraud, like an indictment for crime, ought to signalize 
first the intent, and then the words spoken, and the acts done to carry out the in- 
tent.” The same rule as to a complaint based on fraud should apply, of course, 
to an answer which seeks to allege fraud. ‘ 

Referring to the quoted language of Mr. Justice Gage, Mr. Justice Stabler, 
speaking for our court, said this: “While the foregoing statement was not necessary 
to the decision of that case, it may be taken as an expression of the court’s view 
that the fraudulent intent must be pleaded. We do not think, however, that the 
intent need be ‘signalized’ by express averment, but it is sufficient if it can be 
legitimately inferred from the allegations of the pleading.’ Smith v. Vandiver, 
149 S. C. 540, 147 S. E. 645, 646. 

(2, 3] Our courts are very liberal as to pleadings, but we cannot go too far 
with this liberality. A defendant ought to know from the language of the complaint 
of the plaintiff whether or not he is charged with fraud. Likewise, the plaintiff in 
an action should be plainly advised if the defendant in his answer intends to charge 
him with fraud. The language of the answer in this case was not sufficient to 
give the respondent notice that the appellant intended to charge any fraud or collu- 
sion. At most, the answer intimated or insinuated things; it did not allege. The 
trial judge was right in his ruling as to this matter. 

Appellant’s second exception charges error on the part of the court in not per- 
mitting it to go into the question of the respondent’s liability to Mrs. Love de novo. 
The third exception questions the ruling of the court to the effect that the testimony 
of “Mrs. Love and others” would not be relevant on the question of minimizing 
damages. Both exceptions will be considered together. While in the answer the 
appellant did say “it was the duty of said plaintiff to minimize his damages in every 
manner possible,” it is right questionable if the instrument properly alleged the 
failure of the respondent to perform his duty. For the purpose of considering 
the exceptions, however, and in the absence of any attack on the pleading on the 


part of the respondent, we will regard the answer as endeavoring to set forth a 
claim as to minimizing damages. 


[4] Mrs. Love had a judgment of a court of record, and one of competent juris- 
diction, against the respondent for the damages she alleged she had received in the 
accident, occurring from the respondent’s use of his automobile. The appellant ad- 
mitted the existence of that judgment, and made no attack, in a legal way, upon 
its validity. The judgment was conclusive of the issues involved in the case be- 
tween Mrs. Love and the respondent. The contract between the appellant and the 
respondent, according to the pleadings in the cause, was one guaranteeing indemnity 
against liability. When Mrs. Love obtained her judgment, the liability of the ap- 
pellant to the respondent for the amount thereof immediately attached, if the 
respondent had complied with the terms of the contract, even if the respondent 
had not paid the judgment. 

“Where the indemnity is against liability, the cause of action is complete and 
the indemnitee may recover upon the contract as soon as his liability has become 
fixed and established, even though he has sustained no actual loss or damage at the 
time he seeks to recover. Thus, under such a contract, a cause of action accrues 
to the indemnitee upon the recovery of a judgment against him, and he may recover 
from the indemnitor without proof of payment of the judgment.” 31 C. J. 438. 

The case of Indemnity Insurance Co. v. Davis, Administrator, 150 Va. 778, 143 
S. E. 328, supports the principle announced in Corpus Juris. The facts of that 
case are very much analogous to the facts of this case, and we are inclined to follow 
the reasoning and conclusions of the Virginia court. While not directly in line, 
but supporting very much those holdings, is our recently filed case of Piper v. 
Casualty Company. See, also, Pickett v. Fidelity, etc., Co., 60 S. C. 477, 38 S. E. 
160, 629; Bellune v. Wallace, 31 S. C. L. (2 Rich.) 80; Ramsey v. Gervais, 2 S. 
C. L. (2 Bay) 145, 1 Am. Dec. 635. 
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The rulings of the court below as to the matters raised by exceptions 2 and 3 
are sustained. 

The fourth exception complains of error in refusing to grant appellant’s motion 
for nonsuit, on the ground that the evidence for the respondent clearly showed a 
forfeiture under the terms of the policy, on account of respondent’s failure to give 
“immediately written notice” of the accident, in which Mrs. Love received her in- 
juries. The fifth and sixth exceptions question the correctness of the directed ver- 
dict in favor of the respondent, for the reason, as held by the county judge, that 
the evidence conclusively showed that there had been a waiver on the part of the 
appellant of the forfeiture of the contract, and no other inference could be drawn 
from the evidence. These exceptions go to the meat of the case, and will be acted 
upon at the same time. The fifth exception accords with our rules. 

The county judge was clearly right in refusing the nonsuit motion. There was 
certainly sufficient evidence on the part of the respondent to take the case to the 
jury on the question of waiver of the forfeiture. 

We are forced to disagree, however, with the view of the judge that it was 
incumbent upon him to direct a verdict in favor of the respondent. We do not 
think it at all necessary to attempt a review of all the evidence concerning the 
question of waiver, as given by four witnesses, who testified in the case, three for 
the respondent and one for the appellant, its agent, Mr. Strohecker. In fact, be- 
cause of the view we have, and to prevent anything we may say affecting a just 
determination of the cause hereafter, it is best that we do not attempt a recital 
of the testimony. It is sufficient, we are quite sure, for us to relate that the acci- 
dent to Mrs. Love, out of which grew her suit, and the resulting judgment against 
the respondent, occurred on August 14, 1928; written notice to the appellant’s agent 
was not given, it is admitted by both the parties, until September 28, 1928. 


The evidence discloses a contention on the part of the respondent that he had 
certain conversations with Mr. Strohecker, the admitted agent of the appellant, and 
a young lady employed by Mr. Strohecker in his office, claimed by the respondent 
to have been an agent of the appellant, which claim, however, was not admitted by 
the appellant. The young lady did not testify. Mr. Strohecker denied some of the 


conversations, and particularly disclaimed any notice of the accident until the giving 
on or about September 28th of the written notice, upon the receipt of which the 


appellant advised the respondent that it denied liability. One of respondent’s own 
witnesses testified that there was some talk in Mr. Strohecker’s office, in the 
presence of a stenographer employed therein, of the accident. He could not 
positively say, however, that Mr. Strohecker was present at that time. And this 
witness said that most of this talk was “joking and kidding” the respondent as to 
the accident, and the liklihood that he would be sued by a lady for injuries re- 
ceived by her when she was a guest in the respondent’s automobile, and the whole 
accident had been brought about because a bumblebee intruded itself in the car and 
gave his unwelcome attention to the respondent, who, at the time, was driving. 
The testimony of the respondent as to a conversation he had with Mr. Strohecker 
at the time he filed the written notice of the accident, and as to certain language 
used by Mr. Strohecker at the time was admitted in part by Mr. Strohecker and 
denied in part by him. Some of the testimony of Mr. Strohecker as to these con- 
versations may have been contradictory and conflicting. The same thing may be 
said also as to the testimony of other witnesses. 

[5] The principle is well established that, on motion for a directed verdict, the 
evidence must be considered most favorably to the opponent of that motion. 
Sanders v. Railroad Company, 143 S. C. 395, 141 S. E. 607. 

[6, 7] The jury may properly pass on inferences from determined facts; as 
well as disputed facts; and contradictions in the testimony of a witness, as well as 
his credibility, were all for the jury. Anderson v. Railroad Company, 134 S. C. 185, 
132 S. E. 47. 

It seems conceded here that the respondent did forfeit his contract by failure 
to give the notice required therein at the proper time. The question was, if there 
was a waiver of the forfeiture on the part of the appellant. : : : 

[8-10] This court has held that the stipulation in a contract, like the one in this 
case, that notice of an injury should be given the insurer immediately by the in- 
sured, means that such notice should be given with reasonable promptness under 
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the circumstances. Edgefield Mfg. Co. v. Maryland Casualty Co., 78 S. C. 73, 58 
S. E. 969. Whether or not the notice required was given with reasonable prompt- 
ness under the circumstances is generally a question for the jury. In fact, waiver 
of the forfeiture of an insurance policy is also most generally a question for the 
jury’s determination. Whaley v. Insurance Co., 124 §. C. 173, 117 S. E. 209. 

Our court has shown by numerous recent decisions that we are not favorably 
inclined to a directed verdict in favor of an insurance company when there is any 
question as to waiver by such company of a claimed forfeiture. Unless the waiver 
of the forfeiture is practically conceded by the insurance company, or the evidence 
shows it without question, in fairness to the company when an issue of that kind 
is raised, the insurance company should have the same right, accorded the insured 
to have a jury’s decision. Without expressing or indicating our opinion as to the 
weight of the evidence in this case, for or against either of the parties, we cannot 
say that there was only one reasonable inference to be drawn from all the evi- 
dence; therefore, we are bound to think the case should have been submitted to 
the jury. 

For the error indicated, it is the judgment of this court that the judgment be- 
low be, and the same is hereby, reversed, and the case be remanded to the county 
court of Richland county for a new trial. 

Cothran, Stabler, and Carter, JJ., and Smith, A. A. J., concur. 

Watts, C. J., did not participate. 


WAGNER & ERLING CO. v. FT. DEARBORN CASUALTY 
UNDERWRITERS, Inc., et al. 
No. 6572. 
Supreme Court of South Dakota. August 12, 1930. 
231 Northwestern Reporter 902. 
1. INSURANCE, 


Where insured under fire policy mails letter of cancellation, cancellation does 
not take effect until letter reaches insurer. 

Insured had a fire policy on a motor truck. The fire took place at 
about 6:30 o'clock p. m. On the afternoon of that day, prior to the 
fire, insured had written and deposited in the post office a letter ad- 
dressed to insurer in which insured directed insurer to cancel the in- 
surance. The letter did not reach insurer until the day after the fire. 
(For other cases, see Insurance, Dec. Dig. § 240.) 

2. INSURANCE. 

Where insurer was notified of fire loss, and demand for damages was made, 
but insurer made no objection regarding sufficiency of claim or noncompliance 
with statute, insurer was not prejudiced (Rev. Code 1919, § 1446). 

Insurer contended that no proof of claim, such as the statute re- 
quires, was ever filed by insured. However, insurer was notified of the 
loss. Demand for damage was made and demand refused. No objec- 
tion was made regarding the sufficiency of the claim nor that it did not 
comply with the statute. Under Rev. Code 1919, § 1446, insurer, having 
omitted to specify to insured its objections, had waived the defect. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

3. INSURANCE. 

Evidence of cost of truck when new, and value after fire, held not competent 
to prove damage. 

The truck had been used about ten or twelve days. The policy con- 
tained a clause that the insurer shall not be liable beyond the actual 
cash value at the time of loss, and that the damage shall in no event 
exceed what it would then cost to repair or replace the automobile or 
damaged parts with other of like kind. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

4. INSURANCE. 

Under fire policy, where truck could not be restored, by repairs, to former 

value, court was permitted to consider depreciation in estimating damage. 


(For other cases, see Insurance, Dec. Dig. § 661.) 
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Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by the Wagner & Erling Company against the Ft. Dearborn Cas- 
ualty Underwriters, Inc., and another. From a judgment in favor of plaintiff, 
and an order denying a new trial, defendants appeal. 

Affirmed. 

Kirby, Kirby & Kirby, of Sioux Falls, for appellants. 

Hugh S. Gamble, of Sioux Falls, for respondent. 

PoLLey, J. 

This action was brought to recover on a fire insurance policy, on a motor 
truck owned by plaintiff. The truck was insured for $2,500. It had not been 
used more than ten or twelve days, so that it was practically a new truck and 
cost the plaintiff something over $4,100. The fire that caused the damage took 
place at about 6:30 o’clock p. m. on the 29th day of December, 1923. On the 
afternoon of that day plaintiff had written and deposited in the post office a 
letter addressed to the defendant’s general agent in this state, in which plaintiff 
directed defendant to cancel insurance on the truck. The letter did not reach 
defendant until the 30th of December—the day after the fire. The case was tried 
to the court without a jury. Findings of fact, conclusions of law, and judg- 
ment were for plaintiff, and defendant appeals. 

{1] As one of its defenses defendant claims that cancellation of the policy 
took place immediately when the letter from plaintiff was deposited in the post 
office, and, as this was before the fire, that the policy was not in force when 
the fire occurred, and consequently there was no liability on the part of the 
defendant. With this contention we do not agree. It seems to be the well- 
settled rule of law in cases of this kind that cancellation does not take effect 
until the letter directing the cancellation reaches the insurer. Crown Point Iron 
Co. v. AEtna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147; Conway Bros. 
v. Iowa Hwde. Mutual Insurance Ass’n, 190 Iowa, 1369, 181 N. W. 768; Hutchins 
v. U. S. Auto Ins. Exchange, 170 Minn. 273, 212 N. W. 451; Van Scoy v. National 
Fire Ins. Co. of Hartford, 191 Iowa, 1318, 184 N. W.. 306; Boutwell*v. Globe & 
Rutgers Fire Ins. Co., 193 N. Y. 323, 85 N. E. 1087; Van Valkenburgh v. Lenox 
Fire Ins. Co., 51 N. Y. 465. 

[2] Appellant next contends that no proof of claim, such as the statute re- 
quires, was ever filed by: plaintiff. But this did not prejudice appellant. It 
was notified of the loss. Demand was made for the damage and the demand 
refused. No objection was made to the sufficiency of the claim nor that it did 
not comply with the statute. Had such objection been made, plaintiff could 
have corrected the defect. Section 1446, Rev. Code 1919; Lummel v. Fire Ins. 
Co., 50 S. D. 502, 210 N. W. 739; Reeves v. Fire Ins. Co., 41 S. D. 341, 170 N. W. 
575, 4 A. L. R. 1293; 26 C. J. 399. 


Appellant next contends that the evidence is insufficient to support the 


court’s conclusion as to the amount of the damage caused to the truck by the 
fire. 


{[3] Over proper objection plaintiff was permitted to show the cost of the 
truck when it was new, and its value after the fire. This evidence was not 


competent to prove the extent of the damage to the truck and should not have 
been admitted. 


The policy contains the following clause: “The Underwriters shall not be 
liable beyond the actual cash value of the property at the time any loss or 
damage occurs, and the loss or damage shall be ascertained or estimated ac- 
cordingly, with proper deduction for depreciation however caused (and without 
compensation for the loss or use of the property) and shall in no event exceed 
what it would then cost to repair or replace the automobile or such parts thereof 
as may be damaged with other of like kind and quality; such ascertainment or esti- 
mate shall be made by the Assured and Underwriters, or if they differ, then by 
appraisal as hereinafter provided.” 


[4] There was competent evidence to show the value of the truck before 
the fire, the nature and extent of the damage, the value of the truck after the 
fire and the cost of the repairs. But the nature of the injury to the truck was 
such that it could not be so repaired as to make it as valuable as it was before 
the fire, and under the conditions of the policy the court is permitted to take 
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depreciation into consideration in estimating the damage. On the whole we do 
not think the judgment excessive. 

The judgment and order appealed from are affirmed. 

Brown, P. J., and Sherwood and Burch, JJ., concur. 

Campbell, J. (concurring specially). 

I think the policy here involved was still in force when the loss occurred and 
that formal proof of loss was waived. I am also of the view, under all the cir- 
cumstances presented by the record in this case, that the evidence was sufficient 
to support the findings of the trial court, and that any errors relating to the ad- 
mission of evidence were not prejudicial to the appellant, and upon those con- 
siderations I concur in the affirmance of the judgment appealed from. 
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CASUALTY 


RYAN v. METROPOLITAN LIFE INS. CO. No. 16923. 
Kansas City Court of Appeals. Missouri. June 16, 1930. 
Rehearing Denied June 30, 1930. 

30 Southwestern Reporter (2d) 190. 

3. INSURANCE. 

Evidence held sufficient to take to jury question whether insured was in sound 
health when obtaining policy (Rev. St. 1919, § 6142). 

Policy in question provided that, if insured were not in sound health 

on date thereof, policy could be declared void. Proofs of death, signed 

by insured’s mother suing as administratrix, contained statements indicat- 

ing violations of some of provisions, but other evidence tended to show that 

insured was in sound health as stated in application, which was corroborated 

by report of insurer’s medical examiner, who recommended acceptance 

of application. Rev. St. 1919, § 6142, provides that no misrepresentation in 

securing policy of life insurance shall be deemed material or avoid policy, 

unless matter misrepresented contributes to event on which policy is to 
become payable, and whether it so contributed is jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE. 

When plaintiff, suing on policy, produces any evidence conflicting with admis- 
sions in proofs of death, jury question arises on credibility of witnesses and 
weight of evidence (Rev. St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

7. INSURANCE. 

Whether applicant for life insurance policy was in sound health as stated, 
was to be determined under statute making misrepresentations immaterial, unless 
contributing to death (Rev. St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

8. INSURANCE. 

Statute rendering “misrepresentation” in securing life insurance immaterial 
unless contributing to death, applies equally to warranties and representations 
(Rev. St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

9. INSURANCE. 


Where statute made insured’s misrepresentations immaterial, unless contributing 
to death, insurer had burden of showing insured’s sickness when making application 
contributed to death (Rev. St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

10. INSURANCE. 

Where medical examiner reported he found insured in sound health, examiner’s 
subsequent testimony he did not examine for particular ailment held for jury (Rev. 
St. 1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

11. INSURANCE. 

Where it was disputed whether insured was in sound health when applying 
for life insurance policy, any evidence creating conflict raised jury issue (Rev. St. 
1919, § 6142). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Jackson County; Clarence A. Burney, Judge. 

“Not to be officially published.” 

Suit by Mary Ryan, as administratrix of the estate of Rollo Catching, deceased, 


against the Metropolitan Life Insurance Company. From a judgment on a directed 
verdict for defendant, plaintiff appeals. 


Reversed and remanded. 
Grover Childers and Louis R. Weiss, both of Kansas City, for appellant. 
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Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, for respond- 
ent. 


Boyer, C. 


This is a suit upon an industrial policy of life insurance issued to Rollo Catch- 
ing. After his death, plaintiff originally filed the suit in her individual capacity 
and as the mother and sole heir of the insured. She was later substituted as party 
plaintiff in the capacity of administratrix of deceased. 


At the close of all the evidence, at the request of defendant, the court directed 
a verdict in favor of defendant, in pursuance of which a verdict was signed, judg- 
ment followed, and plaintiff duly appealed. 


The petition, in addition to the usual and formal statements, contains this 
paragraph: “Plaintiff further states that she is the mother of said Rollo Catching; 
that he died without wife or children and that plaintiff is his sole and only heir; 
that she paid the expenses of his last illness and burial, because of all of which she 
is entitled to the proceeds from said policy.” 

The answer admits and states that the insured made application for the policy 
on October 19, 1925; that the policy was issued and dated November 9, 1925; that 
the insured died about February 25, 1926. The answer is lengthy. It pleads the 
application and various statements and answers of the insured, and the provisions 
and conditions thereof in which the applicant stated that he had never had any dis- 
ease of the heart, kidneys, urinary organs, or dropsy, fits or convulsions, and that 
he was then in sound health and did not have any physical or mental defect or in- 
firmity; that he had not been under the care of any physician within three years 
except for the purpose of having a hernia repaired, and that he was never under 
treatment in any hospital except during the year 1916, at Mercy Hospital in Kansas 
City, Mo., and that it was agreed in the application that the policy applied for 
should not be binding upon defendant, unless upon its date the applicant was in 
sound health; that the statements and representations were untrue; that the policy 
was issued in reliance upon said representations, and would not otherwise have been 
issued; that deceased was not in sound health on the date of the policy, but that at 
said time and for a long time prior thereto the deceased had been and was afflicted 
with heart disease, kidney disease, dropsy, fits and convulsions, and. diseases of 
the urinary organs; that he had been attended by a physician for ailments other 
than those named, and had been in a hospital other than the one named, and had 
been attended by one or more physicians for serious diseases or complaints; and 
that the existence of the said ailments and diseases actually contributed to his 
death. Various provisions of the policy were set out, among which was the pro- 
vision that, if the insured was not in sound health on the date thereof, or had within 
two years before the date thereof been attended by a physician for any serious 
disease or complaint, or had before said date had any disease of the heart or kidneys, 
then the company might declare said policy void and does so declare. 

The reply was a general denial. 


Appellant insists that under all the evidence in the case there was a question 
of fact to be passed upon by the jury as to whether the insured was in sound health 
on the date of the policy. The defendant contends that plaintiff is concluded as a 
matter of law by the statements and admissions contained in the proofs of death 
made and furnished by her. We will state the evidence relevant to this matter. 

The insured made application on October 19, 1925. The policy was issued No- 
vember 9, 1925, and the insured died February 28, 1926. The policy was introduced 
in evidence, and among other provisions is the following: 

“Tf, (1) the insured is not alive or is not in sound health on the date hereof; 
or if (2) before the date hereof, the insured has been rejected for insurance by 
this or by any other company, order or association, or has, within two years be- 
fore the date hereof, been attended by a physician for any serious disease or com- 
plaint, or, before said date, has had any pulmonary disease, or chronic bronchitis or 
cancer, or disease of the heart, liver or kidneys, unless such rejection, medical at- 
tention or previous disease is specifically recited in the “Space for Endorsements” 
on page 4 in a waiver signed by the Secretary; * * * then, in any such case, the 
Company may declare this Policy void and the liability of the Company in the 
case of any such declaration or in the case of any claim under this Policy, shall be 
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limited to the return of premiums paid on the Policy, except in the case of fraud, 
in which case all premiums will be forfeited to the Company. * * * 

“Proofs of death shall be made upon blanks to be furnished by the Company 
and shall contain the answer to each question propounded to the claimant, to phy- 
sicians and to other persons, and shall contain the record, evidence and verdict of 
the coroner’s inquest, if any be held. All the contents of such proofs of death 
shall be evidence of the facts therein stated in behalf of, but not against, the Com- 
pany.” 

The proof of death signed by plaintiff March 1, 1926, and delivered to defend- 
ant, shows among others these questions and answers: 

“4. Cause of death? Mitral regurgitation. 

“4a. Duration last sickness? yrs. 1 mos. 

“7. Give names of all physicians who attended deceased during last illness and 
during two years prior to death, and dates of attendance. Dr. McClure, Aug. 
1925. Last illness. 

“8. Had deceased ever received treatment at any hospital, dispensary, or other 
institution? If so give full particulars and dates. Research Hospital, Dr. Mc- 
Clure, Aug. 1925.” 

The physician’s statement furnished by plaintiff as a part of the proof of 
death, and which she agreed over her signature should be considered as such in ac- 
cordance with the conditions of the policy, contains among others these questions 
and answers: 

“6. Cause of death. (See reverse side) Mitral Regurgitation Myocarditis. 

“Duration from personal knowledge years. 7 mos. days. 

“Duration from history given 1 yrs. mos. days. 

“Contributory or -secondary Interstitial nephritis. 

“Duration 1 yrs. mos. days. 

“14. Was deceased ever treated by another physician or at any hospital or other 
institution prior to, during or subsequent to your attendance? If so, please specify 
time and condition for which treated. 4 weeks—Aug. 1925—Research Hospital.” 


The statement was signed by Dr. R. C. McClure March 1, 1926. 


Dr. McClure testified that he began treatment of the insured about August 1, 
1925, and attended him on various occasions until his death. The patient was in 
Research Hospital three or four weeks in August and September, 1925; that he 
examined the patient both before he went to the hospital and while he was there; 
that he had nephritis or inflammation of the kidneys; cystitis or inflammation of 
the bladder; prostatitis or inflammation of the prostate gland; myocarditis or in- 
flammation of the heart muscles; mitral regurgitation or enlargement of the mitral 
valve of the heart, and gonorrhea. All of these ailments existed while he was in 
the hospital and prior thereto. He further testified to the various treatments ad- 
ministered, some for the kidneys, some for the bladder and gonorrhea; that the 
kidney condition or nephritis caused the patient to be almost totally blind for awhile; 
also headaches, unconsciousness, and convulsions as shown by the hospital chart; 
that the nephritis and the heart conditions were permanent in their nature, and 
continued to the time of the patient’s death. It was shown that the patient was in 
Research Hospital from August 17, 1925, to September 13, 1925. After leaving the 
hospital, the patient was treated by Dr. McClure on September 26 and 29, and on 
October 13, 27, and 29, 1925; and February 12, 22, and 27, 1926. The patient’s var- 


ious ailments were treated, but there was no treatment for the heart except rest 
in bed and milk and water diet. 


The record of the patient at Research Hospital was offered in evidence, and 
parts of which show: “Diagnosis: G. C. csytitis and prostatitis. Complaint: 
About headaches for 3 months constantly. Eyes—Cannot see well. Pain in right 
side of back about 2 weeks; week ago pt. was unconscious for 2 days; had con- 
vulsions; last winter pt. had flu and since did not feel very good. Working 
diagnosis: After physical examination G. C. cystitis. Physical findings. Pt. 
looks anemic, cannot see well. Pupils dilated, no reaction to light. Heart— 
Enlarged Systolic murmurs regular. Abdomen—Soft tender in bladder region and 


both sides of abdomen no masses palpable. Tenderness in lumbar region right 
side.” 


Dr. Gilles was examiner for defendant at the time of the application of the 
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insured, but not at the time of the trial. He testified that he asked the applicant 
questions as shown on the application and recorded the answers given, and, where 
there is no exception noted to questions, there was no exception stated. He ex- 


amined the applicant October 22, 1925. His report as medical examiner contains 
the following: 


“6. Is the heart diseased? No. 

“7. Are the lungs diseased? No. 

“This is to certify that upon the date last above written I personally examined 
at the address given in Part A hereof the Life proposed for Insurance and saw 
made the signature at the end of Part C and am of the opinion that said Life is 
in Good health, and that said Life’s constitution is sound and the pecuniary cir- 
cumstances satisfactory and insurance applied for in good faith with the purpose 
of being continued. I therefore recommend that this application be accepted.” 

The application signed by the insured recites: 

“I hereby apply for the above described Policy, and all the statements in Parts 
A and C of this application are made by me to induce the Metropolitan Life Insur- 
ance Company to issue said Policy of insurance.” 

Part C, also signed by the insured, contains the following statement: 

“1, I have never had any of the following complaints or diseases: * * * Dis- 
eases of heart, disease of kidneys, * * * disease of urinary organs, * * * fits or 
convulsions, except as stated by exceptions (No exceptions stated). 

“2. I am now in sound health. I am not blind, deaf or dumb, nor have I any 
physical or mental defect or infirmity of any kind except. I have stated all ex- 
ceptions. (There were no.exceptions stated). 

“3. I have not been under the care of any physician within 3 years except. 
Left hernia repaired. 

“4. I have never been under treatment in any dispensary, hospital or asylum 
* * * except. 1916 Mercy Hosp. K. C. Mo.” 


Dr. Gilles further testified that in the heart ailments or mitral regurgitation 
and myocarditis symptoms may be observed at certain times and not at others; 
that he did not examine the applicant for nephritis; he listened to the applicant’s 
heart; that his recommendation of the risk was based upon his examination, 
coupled with the answers of the applicant; that a person may have nephritis with 
no observable symptoms except those shown by urinalysis; that he made no 
urinalysis in this case; that headaches and blurred vision which may be symptoms of 
nephritis are subjective symptoms, and cannot be discovered by physical exam- 
ination; that in the disease of nephritis there may be symptoms of headache, swell- 
ing of the ankles or legs, or general swelling, puffiness under the eyes, swelling of 
the white of the eye, and blurred vision; that any of the diseases of nephritis, 
myocarditis, or mitral regurgitation may cause death. 


Plaintiff testified and admitted that for two weeks prior to the time her son 
went to the hospital in August 1925, he suffered from headaches and impaired 
vision; that he had flu early in 1925; that Dr. McClure attended him about August, 
1925. 

Plaintiff and other witnesses testified in rebuttal in reference to the health and 
physical condition of the insured at the time of the application and date of the 
policy: and in effect said that he appeared to be physically sound and well until his 
last illness in February following. Plaintiff further testified that the proofs of 
death consisting of her statement and the statement of Dr. McClure were the only 
claim blanks submitted, and that they were the ones that she relied on in the 
present case. She further testified that, after her son returned from the hospital 
in September, 1925, Dr. McClure treated him three or four times; she could not 
state how many times he had gone to the doctor’s office; she was sure the period 
of treatment was not over a month; that he stopped taking treatments when he 
went to work, but she could not say when that was; that after her son had been 
in the hospital he worked most of the time at odd jobs; the reason he did not 
work regularly was because he could not get work; that he worked at the Jones 
Store, at the Superior Ice Company, and at the Oldsmobile automobile garage; that 
at the time of the application and the date of the policy he appeared to be in good 
health; that he ate and slept well, engaged in exercise of boxing and athletics, and 
served as a sparring partner for a professional boxer after working hours; that at 





1132 The Insurance Law Journal, Vol. 75 [Nov., 1930 


the time in question there was no visible physical impairment; that she had never 
noticed any swelling in his ankles or abdomen or eyes; that Dr. McClure stated 
to her some time in February, 1926, when she accompanied insured to his office, 
that he had contracted a new infection; that the doctor said to her son at that 
time: “You have been running around again. I told you if you got that again, 
the next time it would kill you.” The witness said the doctor scolded the boy and 
cursed him. From the doctor’s testimony it appears that this date was February 
12, 1926. 

The husband of plaintiff also testified that the insured at the time in question 
appeared to be in good health and was doing manual labor; that he did not know 
of any of the symptoms of unconsciousness, impaired vision, or swelling about the 
body ; that he was not under the care of the doctor at the time he made application 
for the insurance; that he did not know when he quit the treatments with the doctor, 
but it was quite a while before he took out the insurance. Somewhat similar 
testimony was given by another member of the family who was in daily contact 
with insured. 

There was other medical testimony as to symptoms of the diseases named, and 
described the nature and character of prostatitis, mitral regurgitation, myocarditis, 
and interstitial nephritis; that as a rule a severe nephritis terminates in myocarditis ; 
that mitral regurgitation, known as athletes’ heart, is present in a great per cent. of 
young people who are athletically inclined, and is usually and entirely compensated 
for by the action of the heart muscles. 

The testimony of the attending physician and the hospital record were received 
in evidence over the objection of plaintiff on the ground of privilege. It was ad- 
mitted on the theory that the privilege had been waived. It appears that the case 
had been previously tried, that the same doctor had been examined without ob- 
jection and cross-examined in detail by plaintiff’s counsel, and the hospital record 
also received in evidence. Later in the first trial, however, plaintiff’s counsel did 
object on the ground of privilege, but not until after the evidence had been received 
and the doctor cross-examined as above stated. 

Opinion. . 

[1, 2] On the question of the admissibility of evidence, appellant contends that, 
even though the privilege was waived at the former trial, it would not constitute 
a waiver in the present trial, because the case at the first trial was instituted and 
prosecuted in the name of plaintiff as an individual, whereas in the present trial 
it is prosecuted in the name of plaintiff as the administratrix of the estate of the 
insured. Under the paragraph of the petition quoted, in which plaintiff states that 
she is the sole and only heir, it would appear that her waiver at the first trial was‘ 
effective for all purposes, for all persons, and for all time. The same paragraph 
was in both the original and amended petitions. The plaintiff in both petitions 
was the same individual and the only one on that side of the case interested in the 
result. When a waiver is once made, the privilege cannot thereafter be invoked. 
Under the facts and circumstances in this case, we deem the testimony of the 
physician as well as the hospital record competent evidence, and that plaintiff was 
not entitled to exclude same on the ground of privilege. Epstein v. Ry. Co., 250 
Mo. 1, 22, 156 S. W. 699, 48 L. R. A. (N. S.) 394, Ann. Cas. 1915A, 423; Elliott 
v. Kansas City, 198 Mo. 593, 608, 96 S. W. 1023, 6 L. R. A. (N. S.) 1082, 8 Ann. 
Cas. 653; Baker v. Mardis, 221 Mo. App. 1185, 1 S.W.(2d) 223; Knickerbocker v. 
Tea Co. (Mo. App.) 285 S. W. 797. 

[3-6] The prime point in the case arises upon the action of the court in direct- 
ing a verdict for defendant. The contention of the parties has been stated. Upon 
a careful review of the excellent briefs presented by the respective parties and an 
examination of the authorities cited, we have reached the conclusion that there was 
some evidence to rebut the statement of facts contained in the proofs of death, as 
represented by the physician’s certificate, upon which to take the judgment of the 
jury as to whether the insured was of sound health on the respective dates of the 
application and the policy, and whether or not his alleged ailments existed on the 
dates named and contributed to his death, and that plaintiff is not concluded by 
the statements contained in the proofs. It is quite true that admissions contained 
in the proofs of death may be used as evidence against plaintiff, and are conclusive, 
unless controverted or explained. However, it is equally true that such admissions 
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are merely prima facie proof, and that said admissions may be explained as having 
been erroneously made, or rebutted by evidence to the contrary. When there is 
any evidence produced which conflicts with the alleged admissions and tending to 
show a contrary state of facts, a question arises to be determined by the jury on 
the credibility of witnesses and the weight of the evidence. Section 6142, Rev. St. 
1919. 


The evidence in this case does not show such a state of facts as would conclude 
the plaintiff from recovery. Without any reference to the weight of the evidence, 
there is plain conflict upon the question of the insured’s health at the time specified. 
It will be noted the physician’s certificate attached to the proofs of death states 
the cause of death to be mitral regurgitation and myocarditis, and duration, seven 
months, and that a contributory or secondary cause was interstitial nephritis, with 
duration of one year. This would, of course, tend to show that the insured was 
not in good health when the policy was applied for and issued, and, if this were 
all of the evidence on the subject, plaintiff would unquestionably be concluded. We 
find, however, that there is other evidence. The plaintiff states in her claim 
and proofs of death that the cause was mitral regurgitation with duration of one 
month, and we also find in the report of the medical examiner for defendant that 
on October 22, 1925, the insured did not have heart disease nor lung disease; 
that he was personally examined by the physician who certified that he found 
the insured on that date to be in good health and his constitution sound, and 
recommended that the application be accepted. And, further, there is testimony 
of three people of the family in which the insured lived, who were in intimate 
and daily contact with him, to the effect that prior to the application and the 
policy the insured was in sound health and strength and without any physical 
impairment; that he slept and ate well; showed no signs described as symptoms 
of nephritis or any other disease which he is alleged to have had, and that he 
was able to and did engage in hard physical labor and took part in the strenuous 
athletic sport of boxing. The evidence of these witnesses further shows that, 
after the hospital experience of the insured in August and September, he shortly 
thereafter recovered, and was not afflicted with any diease or ailment until 
the beginning of his last illness in February. This appears to have been about 
the 12th day of that month, when plaintiff accompanied the boy to the doctor’s 


office and received the information and heard the statements of the doctor herto- 
fore set out. 


Plainly, this case does not present a similar situation to that shown in the case 
of Stephens v. Metropolitan Life Insurance Co., 190 Mo. App. 673, 176 S. W. 
253, nor in the cases of Clark v. National L. & A. Ins. Co. (Mo. App.) 288 
S. W. 944, and Hammers v. National L. & A. Ins. Co. (Mo. App.) 292 S. W. 
1064. The Stephens Case was announced by the St. Louis Court of Appeals, which 
on the same day and in an opinion by the same judge, also handed down the case 
of Clarkson v. Metropolitan Life Ins. Co., 190 Mo. App. 624, 176 S. W. 437, con- 
verse in result and applicable to our case. Further, the Stephens Case has been 
well and decisively distinguished from the instant case in the case of Bruck v. 
Ins. Co., 194 Mo. App. loc. cit. 538, 185 S. W. 753, and in the case of Burgess 
v. Pan-American Ins. Co. (Mo. Sup.) 230 S. W. 315, 316. The law as declared 
in the latter case fits the situation here, and demonstrates that plaintiff is not 
precluded by the admissions in the proofs of death, but on the state of the evi- 
dence the case should have been submitted to the jury. In the Clark Case, supra, 
there was no medical examination by the insurer, and in it, as well as in the 
Hammers Case, supra, the lack of conflict in evidence was made manifest. 


There are numerous and varied authorities in addition to the above which 
sustain our conclusion in this case. We consider the Burgess Case, supra, ap- 
plicable and controlling, but in addition thereto refer to the case of Butralik v. 
Metropolitan Life Insurance Company (Mo. App.) 233 S. W. 250, 252, wherein 
is found a collection of Missouri cases highly instructive and peculiarly apropos. 

[7-9] The condition of sound health prescribed by the policy is to be con- 
sidered and determined on the basis of a representation under the statute. Section 
6142, Rev. St. 1919; Coscarella v. Ins. Co., 175 Mo. App. loc. cit. 136, 157 S. W. 
873. Such condition is not available to defeat the insurance, unless it appears that 
the ill health of the insured was such that it contributed to his death, and the 
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question of fact concerning this matter is for the jury. The statute applies equally 
to warranties and representations. Bruck v. Ins. Co., 194 Mo. App. loc. cit. 
537, 185 S. W. 753. The burden to show that insured was sick and that said 
illness contributed to his death was on the defendant. Burgess v. Ins. Co., supra, 

[10, 11] As to the quantum of evidence necessary to create a conflict, it has 
been held that the certificate of the medical examiner alone is sufficient to rebut 
admissions in the proofs of death. Bruck v. Ins. Co., 194 Mo. App. 529, 542, 185 
S. W. 753, and cases cited. As observed above, there was also testimony of lay 
witnesses which was not without evidentiary value. After the examining physi- 
cian had reported that he examined the applicant and found him in sound health, 
his testimony that he did not examine for a particular ailment was for the con- 
sideration of the jury. Scott v. Nat’l L. & A. Ins. Co. (Mo. App.) 281 S. W. 
67, 69. As to the weight of the evidence, we have nothing to say. It is not a 
question of quantity, but whether there is amy evidence creating a conflict for the 
determination of the jury. We hold that there was, and that the case should 
have been submitted for the reasons assigned. The ruling of the learned trial 
court in directing the verdict for defendant was erroneous. 

The judgment which followed should be reversed and the case remanded. 
The Commissioner so recommends. 

Barnett, C., concurs. 

Per Curiam. 
The foregoing opinion by Boyer, C., is hereby adopted as the opinion of the 
court. 

The judgment is reversed, and the case remanded. 

All concur, except Trimble, P. J., absent. 





Misc. ] In re Home Ins. Co. 


MISCELLANEOUS 


In re HOME INS. CO. No. 73. 
Supreme Court of Michigan. June 2, 1930. 
231 Northwestern Reporter 38. 

1. INSURANCE. ; 

Under statute, insurance agent receives payment of premiums in fiduciary 
capacity (Comp. Laws Supp. 1922, § 9100 (118). 

Pub. Acts 1917, No. 256, pt. 2, c. 4. § 10, subd. 3, Comp. Laws Supp. 

1922, § 9100 (118), provides that any money received by agent as pre- 

mium on any policy of insurance shall be deemed to have been received by 

agent in fiduciary capacity. 

(For other cases, see Insurance, Dec. Dig. § 80.) 

2. INSURANCE. 

Where one of copartners operating private bank was insurance agent, bank 
must be held to have received premiums from him for deposit with knowledge 
of trust character (Comp. Laws Supp. 1922, § 9100 (118). 

(For other cases, see Insurance, Dec. Dig. § 80.) 

3. INSURANCE. ; 

Receiver for insolvent bank stood, in relation to deposit of trust funds, in 
same position as did bank. 

(For other cases, see Insurance, Dec. Dig. § 80.) 

4. INSURANCE. 

Insurance company, for which one of copartners operating bank was agent, 
held entitled to decree directing bank’s receiver to pay over premiums deposited 
on ground they were trust funds (Comp. Laws Supp. 1922, § 9100 (118). 

(For other cases, see Insurance, Dec. Dig. § 80.) 

Appeal from Circuit Court, Genesee County, in Chancery; Fred W. Bren- 
nan, Judge. 

Suit by Frank F. Glerum against James L. Spencer, to wind up affairs of 
an insolvent private bank operated by plaintiff and defendant as partners. The 
Home Insurance Company filed an amended petition asking that the receiver 
be directed to pay a certain sum to the insurance company. From an adverse 
order, the insurance company appeals. 

Reversed and rendered. 


Argued before the Entire Bench. 
Smith & Searl, of Grand Rapids, for appellant. 


Clarence Tinker, of Fenton, for appellee. 
Porter, J. 


Frank F. Glerum and James L. Spencer were co-partners operating a_pri- 
vate bank at Linden, Mich. Glerum was agent for the Home Insurance Com- 


pany. Spencer was agent of insurance companies. The partnership itself was 
agent of insurance companies. The partnership carried on a general insurance 
business, issued policies, and collected premiums thereon. The bank become in- 
solvent; a bill was filed to wind up its affairs. Michael H. McHugh was ap- 
pointed receiver. The Home Insurance Company, by its state agent, filed an 
amended petition in the circuit court for the county of Genesee in chancery, 
setting up that it was engaged in the insurance business; Glerum was one of 
its agents; McHugh was receiver of the bank; Glerum wrote policies and 
collected premiums aggregating $164.64; the premiums belonged to the insurance 
company; Glerum received the same in a fiduciary capacity and held the same 
in trust; such funds constituting premiums collected by Glerum were deposited 
in the bank; such moneys so deposited never became the property of the bank, 
but remained the property of petitioner; the bank held the same in a fiduciary 
capacity as trustee for petitioner; and such deposits were not subject to the 
claims of general creditors of the bank. The receiver took possession of the 
assets of the bank subject to the rights of the insurance company, and the in- 
surance company asked for a hearing upon the petition, and that McHugh as re- 
ceiver be directed to pay forthwith the sum of $164.54 to the insurance company. 
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Upon hearing of the petition the court entered an order denying the same, and 
the insurance company appeals. 

[1] There is no dispute about the facts. We think, under the statute, an 
insurance agent receives payment of premiums in a fiduciary capacity. 

“Any money, substitute for money or thing of value whatsoever, received by 
any agent, solicitor or broker as premium or return premium, on or under any 
policy of insurance or application therefor, shall be deemed to have been re- 
ceived by such agent, solicitor or broker in his fiduciary capacity.” Section 10, 
subd. 3, c. 4, part 2, Act. No. 256, Pub. Acts 1917, Cahill’s Ann. Supp. 1922, Comp. 
Laws of Mich. § 9100 (118). 

[2] The bank, under the circumstances, must be held to have received the 
premiums from the insurance agent for deposit with knowledge of their trust 
character. Central National Bank v. Connecticut Mutual Insurance Co., 104 U. 
S. 54, 26 L. Ed. 693; Union Stock Yards Bank v. Gillespie, 137 U. S. 411, 11 S. Ct. 
118, 34 L. Ed. 724. 

“The case of National Bank v. Insurance Co., 104 U. S. 54 [26 L. Ed. 693], 
is in point. * * * He kept an account with the bank. The account was 
entered on the bank books with him as general agent. As agent of the insurance 
company, he collected, and it was his duty to remit, the premiums. In the course 
of his dealings with the bank, he borrowed money on his personal obligation. 
Finally, the bank sought to appropriate his deposits to the payment of this debt. 
The insurance company filed its bill in equity to recover the amount of those 
deposits as equitably belonging to it. The fact that they were premiums re- 
ceived for the insurance company was shown. It was held that, under the cir- 
cumstances, the bank received them with knowledge that, though the legal title 
to the moneys was in Dillon, the beneficial ownership was in the insurance com- 
pany, and the decree in favor of the insurance company was therefore sustained.” 
Union Stock Yards Bank v. Gillespie, 137 U. S. 411, 11 S. Ct. 118, 121, 34 L. Ed. 
724. 

[3] The receiver for the bank stands in relation to this deposit in the same 
position as did the bank. 

[4] “Trust property or property substituted for it may be recovered from 
the trustee and all persons having notice of the trust. If the fund can be dis- 
tinctly traced, the court will follow it and fasten the purpose of the trust upon 
it, unless the rights of innocent third parties have intervened. As against the 
trustee, the mingling of trust funds in a private deposit will not necessarily 
prevent their identification. If equity can follow the fund into the deposit and 
it is still there, that is sufficient. In the absence of facts showing the contrary, 
the presumption is that money drawn out of a mixed deposit by the trustee for 
his own use is taken from the portion of the fund that is his own, whatever the 
relative dates of the deposits. The better opinion is that even as to creditors, 
the mixing of trust funds with private funds in a general deposit does not obliter- 
ate the trust. Carley v. Graves, 85 Mich. 483, 48 N. W. 710, 24 Am. St. Rep. 
99; Cavin v. Gleason, 105 N. Y. 262, 11 N. E. 504; Board of Fire & Water Com’rs 
of Marquette v. Wilkinson, 119 Mich. 655, 78 N. W. 893, 44 L. R. A. 493; 2 Perry 
on Trusts (6th Ed.) par. 828.” Gillen v. Wakefield State Bank, 246 Mich. 158, 
224 N. W. 761, 764. 

The decree of the trial court will be reversed, and a decree entered for 
plaintiff, with costs. 

Wiest, C. J., and Butzel, Clark, McDonald, Sharpe, North, and Fead, JJ., 
concur. 
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NEW YORK LIFE INS. CO. v. OLLICH. (No. 5488.) 
Circuit Court of Appeals, Sixth Circuit. June 27, 1930. 
42 Federal Keporter (2d) 39y. 

2. INSURANCE. 

Agent’s agreement to hold life policy for insured or deliver to another after 
payment of premium would constitute constructive “delivery.” 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 
3. INSURANCE. ' 

Conditions in application for life policy requiring full payment of first 
premium and delivery before policy takes effect may be waived. 

(For other cases, see Insurance, Dec. Dig. § 141[{1, 2].) 
4. INSURANCE. ; 

Whether insurer waived conditions precedent to taking effect of life policy 
must be determined from surrounding facts and circumstances. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
5. INSURANCE. 

Insured’s payment of net premium to agent and latter’s delivery of policy, 
treating commission as loan to insured, would constitute payment of premium, 
rendering policy effective. 

Application for life policy required payment of first premium in full 
during insured’s lifetime and delivery of policy to render policy effective. 
Payment of net premium, agent retaining commission in form of loan 
to insured, would constitute payment in full to insurer, under custom in 
common practice between agent and company permitting agent to pay only 
net premium in cash without payment or accounting of balance constituting 
his commission, regardless whether sum actually paid to agent was gross or 
net premium. 

(For other cas2s, sce Insurance, Dec. Dig. § 137[3].) 
6. INSURANCE. ; ; 

Agreement by agent having possession of life policy to deliver same to 
insured’s mother held to constitute constructive delivery, rendering policy effective. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 
7. INSURANCE. : ‘ 

Requirement that life policy be received by applicant in addition to being 
delivered, before becoming effective, could be waived. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 
8. INSURANCE. 

Burden of proving insured’s death resulted from accidental means, within 
double indemnity provision of life policy, is on beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
9. INSURANCE. 

Intentional shooting, if occurring without insured’s fault, will be deemed 
“accidental” within double indemnity provision of life policy. 

[Ed. Note—For other definitions of “Accident; Accidental,” see Words 

and Phrases. ] 
(For other cases, see Insurance, Dec. Dig. § 529.) 
10. INSURANCE. 
_ Circumstances surrounding insured’s death may make out prima facie case 
within double indemnity provision of life policy, justifying directed verdict on 
insurer’s failure to go forward with evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
11. INSURANCE. 


Proof of nature of occurrence resulting in insured’s death is essential to 
recovery under double indemnity provision of life policy based on accidental death. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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12. INSURANCE. 

If death resulted from injury inflicted through violent and external means 
within double indemnity provision, as between suicide and accidental shooting, 
presumption exists that it was accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
13. INSURANCE. 

Mere proof that insured had been shot held insufficient to show accidental 
death within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of United States for the Eastern Division of 
the Northern District of Ohio; Paul Jones, Judge. 

Action by Rose Ollich against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed and remanded for new trial unless plaintiff files remittitur, and if 
remittitur is filed, judgment as remitted affirmed. 

A. D. Baldwin, ot Cleveland, Ohio (Garfield, Cross, MacGregor, Daoust & 
Baldwin, of Cleveland, Ohio, on the brief), for appellant. 

D. H. Wasserman, of Cleveland, Ohio, for appellee. 

Before Denison, Mack and Hicks, Circuit Judges. 

Mack, Circuit Judge. 

On May 10, 1928, Ollich, a resident of Cleveland, Ohio, made written appli- 
cation to the defendant insurance company through Greitzer, one of its soliciting 
agents, for a policy of life insurance and named his mother, the present plaintiff, 
as beneficiary. The policy applied for required a semiannual premium of $26.54. 
The application further provided (1) “that the insurance hereby applied for shall 
not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime,’ and 
(2) that only certain specified executive officers of defendant could waive any of 
the company’s rights or requirements. The application was accepted and a 
policy written on May 16th and sent to defendant’s branch office at Cleveland. 

About a week after Greitzer had taken the application, Ollich paid him $3, 
and the agent agreed to advance the first premium to the company, to be repaid 
in $5 weekly installments. On Saturday, June 2d, the agent met Ollich on the 
street and said, “I have your policy,” and asked Ollich whether he had “any’ 
money for him. The latter said, “Yes, I left the money for you with Mrs. 
Weiss,” and asked the agent for the policy. The agent answered that he didn’t 
have it with him but that he would give it to him on Sunday or Monday. Ollich 
told him to give it to his mother; this Greitzer said he would do. Thereupon on 
June 2d he called on Mrs. Weiss, received an additional $15, and gave her, not 
an official company receipt, but his personal receipt for this amount. It stated 
also a balance due of $8.54. Greitzer testified, “I was ready to deliver it (the 
policy) on Saturday night of June 2d.” 

Ollich was shot and died about midnight on the night of June 3d. The next 
morning, Greitzer, who did not know of the death of the applicant, paid the 
net premium, about $12, at the office of the company, and pursuant to a general 
practice, signed a voucher for his commission. He then proceeded to the home 
of Ollich’s mother where he first learned of the shooting and death, and there- 
after he immediately turned the policy back to the company. Notice of the death 
of Ollich was given to defendant and demand made for the payment of the double 
indemnity due in the case of accidental death. This demand was refused and 
the $18 tendered back to plaintiff; this she refused to accept. 


Plaintiff brought suit on the policy in the state court, and the cause was 
duly removed to the District Court. At the close of plaintiff’s evidence in chief, 
both sides moved for a directed verdict; defendant’s motion was overruled and 
the jury was directed to bring in a verdict for plaintiff for the full amount of 
the double indemnity. Judgment was entered on this verdict, and defendant 
appeals. 

Defendant contends that both the full payment of the first premium and the 
delivery of the policy to the insured in his lifetime were conditions precedent 
to the effectiveness of the policy; that the agent, Greitzer, had no authority to 
waive either of these conditions; and that since neither of them was complied 
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with, the policy was never in force. Plaintiff contends that the payment of more 
than the net premium to the agent with an agreement to pay him personally the 
balance, constituting his commission, in installments, effectuated a complete pay- 
ment of the first premium in view of the established company practice, and that 
the statement of the agent to the insured that he had the policy, together with 
his acceptance of the insured’s directions to give it to the latter’s mother, 
constituted constructive delivery of the policy which at the time had been handed 
over to the agent for delivery and was in his possession at his office. 


[1] 1. Defendant’s motion for a directed verdict was unaccompanied by a 
request for specific instructions or findings in case the motion should be denied. 
It is well settled that by mutual requests for directed verdicts, the parties submit 
to the trial judge “the determination of all inferences proper to be drawn from 
the fact submitted, and upon this review the court’s conclusion of fact must 
stand, if the record discloses any substantial evidence to support it.” Mayes v. 
United States Trust Co., 280 F. 25, 26 (C. C. A. 6th); Beuttell v. Magone, 157 
U. S. 154, 15 S. Ct. 566, 39 L. Ed. 654; Sena v. American Turquoise Co., 220 
U. S. 497, 31 S. Ct. 488, 55 L. Ed. 559; Williams v. Veeland, 250 U. S. 295, 39 
S. Ct. 438, 63 L. Ed. 989, 3 A. L. R. 1038. 


[2] 2. If the insured had paid the full premium to the agent after the latter 
had received the policy from the company for delivery on payment, and if the 
agent, not having the policy with him at the time of payment, had agreed with 
the insured to deliver it to the insured’s mother, there could be little doubt that 
the policy would have been put into effect. Under such circumstances, payment 
to the company would be complete because the agent was authorized to receive 
the money, and his agreement to hold the policy for the insured or, as in the case 
put, to deliver it to another for him, would constitute a constructive delivery. 
Payne v. Mutual Life Ins. Co., 141 F. 339 (C. C. A. 8th); New York Life Ins. Co. 
v. Rutherford, 284 F. 707 (C. C. A. 9th); Jackson v. New York Life Ins. Co., 7 
F, (2d) 31 (C. C. A. 8th). See Williston, Contracts, § 211. 

[3, 4] Although the insurer may insert conditions in the application, requiring 
full payment of the first premium and delivery before the policy takes effect, such 
conditions are for its own benefit and may be waived. Knickerbocker Life Ins. 
Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689; Schwartz v. Northern Life Ins. Co., 
25 F. (2d) 555, 558 (C. C. A. 9th), and cases ‘therein cited; cf. Williston, Contracts, 
§ 760. Whether or not there is, in any case, a waiver, must be determined from 
all the facts and circumstances. 

[5] But the company, too, may establish a course of dealing with its agent 
under which the full payment to it as specified is effectuated by its receipt of 
the net premium, leaving the agent to deal with the balance of the premium, his 
commission, as he pleases. In the record before us, there is ample evidence to 
justify the conclusion that, as between the agent and the company, it was the 
latter’s common practice to permit the agent to pay to it only the net premium 
in cash, without payment or accounting of the balance, his commission, regardless 
of whether the sum actually paid to the agent by the insured was the gross or 
the net premium. Accordingly, the difference between gross and net, the com- 
mission, was the agent’s to deal with entirely as he saw fit. The company had 
no interest therein or concern with its use. McConnell v. Southern States Life 
Ins. Co., 31 F. (2d) 715 (C. C. A, 5th). If, therefore, the insured had paid the 
amount of the net premium to the agent and the latter had delivered the policy 
to the insured, treating the amount of his commission as a loan by him to the 
insured, the policy would have been in force, since there would have been an 
actual delivery and the company’s share of the first premium would have been 
paid. See Metropolitan Life Ins. Co. v. Williamson, 174 F. 116 (C. C. A. 5th); 
Life Ins. Co. v. Condos, 24 Ohio App. 506, 157 N. E. 306. In these circumstances, 
the condition in the application requiring payment of the first premium could 
not in the light of the known practice preclude the agent from giving credit for 
all or any part of his commission, in which the company had no real interest. 
Metropolitan Life Ins. Co. v. Williamson; Schwartz v. Northern Life Ins. Co.; 
McConnell vy. Southern States Life Ins. Co., supra. See Vance, Insurance, 178. 

It would be otherwise if the practice had been that the agent hold the entire 
premium for the company with a duty to pay it over in full, relying for his 
commission on the company’s promise to pay it to him, or if the agent were 
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required to collect the full premium and to hold it in trust for the company and/or 
the insured, contingent upon the acceptance of the application. See Union Cen- 
tral Life Ins. Co. v. Robinson, 148 F. 358, 8 L. R. A. (N. S.) 883 (C. C. A. 5th). 
In such cases, the agent would have no interest in the premium money, no right 
to return any part to the insured, and therefore no right to do what is equivalent 
thereto, accept the net premium and treat the unpaid part as a personal loan to 
the insured. ; 

[6] In the instant case, the insured, Ollich, caused to be paid to the agent a 
sum in excess of the amount of the net premium, and the agent who had obtained 
the policy on June 2d agreed, at that time, to hand it over to Ollich’s mother. 
This agreement amounted to a constructive delivery of the policy to the insured, 
and since the only portion of the premium in which the company was interested 
had been paid, the policy in our judgment, became effective at that time. If, as 
contended, the purpose of requiring delivery be to enable the agent to ascertain 
that the insured is in good health before the policy becomes effective, that pur- 
pose mry be, and in the instant case was, fully accomplished at the time of the 
constructive delivery. 

[7] That the policy was to be “received by” the applicant, in addition to 
being “delivered to’ him, adds nothing to the meaning of this latter phrase, 
Jackson v. New York Life Ins. Co., 7 F. (2d) 31, at page 32 (C. C. A. 9th); for 
even if receipt would enable him to read over the policy and reject it, if erroneous 
in any respect, he may waive that privilege. In this case, he clearly did so when 
he directed that the policy be handed over to his mother. 

We deem it profitless to discuss all of the state and federal decisions cited; 
most of them are distinguishable. In Mutual Reserve Fund Life Ass’n v. Sim- 
mons, 107 F. 418 (C. C. A. Ist), the agent was authorized to receive only the 
entire premium either in cash or by note; this he did not do. In Union Central 
Life Ins. Co. v. Robinson, 148 F. 358, 8 L. R. A. (N. S.) 883 (C. C. A. Sth), the 
egent’s commission of 50 per cent. was due only when the entire premium was 
paid in cash to the company; in the meantime the agent was required to hold 
all sums collected by him in trust for the insured. In John Hancock Mutual 
Life Ins. Co. v. McClure, 218 F. 597 (C. C. A. 3d), and Etna Life Ins. Co. v. 
Johnson, 13 F. (2d) 824 (C. C. A. 8th), the insured had paid no part of the 
premium. Nor is Bradley v. New York Life Ins. Co., 275 F. 657 (C. C. A. 8th), 
in conflict with the result here reached; the agent was not authorized expressly 
or by practice to accept applicant’s note payable to himself for the full amount 
of the first premium; moreover, there was neither actual nor constructive delivery. 
In Inter-Southern Life Ins. Co. v. McElroy (C. C. A.) 38 F. (2d) 557, there was 
no custom or practice permitting the agent to remit only the net premium; and 
in Dodd v. tna Life Ins. Co., 35 F. (2d) 673 (C. C. A. 6th), there was neither 
waiver of full payment nor acceptance, in fact or by practice, of the agent as the 
company’s debtor in lieu of payment by the insured either in cash or by note. 

3. The policy provided that double indemnity should be paid “upon receipt 
of due proof that the death of the insured resulted directly and independently 
of all other causes from bodily injury effected solely through external, violent, 
and acc'dental means”; but that “Double Indemnity should not be payable if the 
Insured’s death resulted from * * * committing an assault or felony.” At the 
beginning of the trial it was stipulated that Phillip Ollich was shot and died 
some time between 11 p. m. of June 3 and 1 a. m. of June 4, 1928. No further 
evidence on this issue was offered. Counsel for defendant stated that Ollich 
had been shot in the commission of a felony; this, however, was not evidential. 
Plaintiff's contention that the facts stipulated constituted a prima facie case of 
accidental death, and that the burden of proving that the shooting occurred 
while Ollich was engaged in some illegal pursuit was on defendant, was sustained 
by the trial judge who directed a verdict fcr the amount of the double indemnity. 
[8, 9] It is well settled that the burden of proving that the death of an 
insured was the result of bodily injury accidentally caused is on the plaintiff. 
New Amsterdam Casualty Co. v. Shields, 155 F. 54 (C. C. A. 6th); A&tna Life 
Ins. Co. v. Ryan, 255 F. 483 (C. C. A. 2d). See 3 Wigmore, Evidence, §§ 2510 (C), 
2537. What constitutes an “accident” is a much mooted question. See Pope 
v. Prudential Ins. Co., 29 F. (2d) 185 (C. C. A. 6th). It is, however, settled law 
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that not merely a purely accidental shooting but that even an intentional shooting, 
if it occurs without the fault of the insured, will be deemed an accident. On the 
other hand, if the insured has (within some rather vague limits) substantially 


contributed to the shooting by some fault of his own, then it is not deemed 
accidental. 


[10] A case will rarely arise in which there is no evidence introduced of at 
least some surrounding circumstances that will turn the scale in favor of or against 
accident. Such circumstances may suffice to make out a prima facie case justify- 
ing a directed verdict on failure of the defendant to go forward with evidence. 

[11, 12] Proof, however, of the nature of the occurrence resulting in death 
is an essential part of plaintiff’s claim for double indemnity. If it be shown 
that death was the result of an injury inflicted through violent and external 
means, then as between suicide and accident, there is a presumption that it was 
accident. The burden of going forward with evidence is then on the insurer. 
New York Life Ins. Co. v. Ross, 30 F. (2d) 80 (C. C. A. 6th). See, too, Mutual 
Life Ins. Co. v. Gregg, 32 F. (2d) 567 (C. C. A. 6th). But unlike these cases, 
the issue here is not as between accident and suicide; there is no suggestion in 
the circumstances or in fact of suicide. Here it was either an accidental or an 
intentional shooting; and if intentional, then it was either with or without fault 
of the insured. 

[13] For we have in the evidence no surrounding circumstances; the refusal 
of the trial judge*to grant a requested continuance to enable plaintiff to offer 
evidence on this point caused plaintiff to rely upon the bare stipulation “that 
Ollich had been shot.” The nature of the occurrence that gave rise to the shot 
can only be surmised. Surmise, however, does not suffice; and there is no pre- 
sumption either as between a shot fired accidentally and intentionally, or if inten- 
tionally, as between one contributed to substantially by the insured’s fault and 
one occurring without such fault. There was error, therefore, in directing a 
verdict for more than single indemnity with interest and costs. This error is 
capable of correction by a remittitur of one-half of the judgment. 

The judgment will therefore be reversed, and the cause remanded for retrial, 
unless plaintiff will file with the clerk of the District Court for the Northern 
District of Ohio, Eastern Division, a remittitur of one-half of the judgment 
with the interest thereon, within twenty days. If such remittitur be filed, then 


the judgment as remitted will be affirmed. In either event, costs in this court 
are awarded appellant. 


EQUITABLE LIFE ASSUR. SOC. OF U. S. v. SCHWARTZ et al. No. 5751. 
Circuit Court of Appeals, Fifth Circuit. July 23, 1930. 


42 Federal Reporter (2d) 646. 
2. INSURANCE. 
Insured’s concealment at time of application that he had been treated for 
Bright’s disease and enlarged heart, and failure to disclose poor health, authorized 
insurer’s cancellation of policy. 
(For other cases, see Insurance, Dec. Dig. § 291[1], 292.) 
4. INSURANCE. ; 
Date of filing bill and issuance of process marks commencement of suit in equity 
where process is subsequently served (Equity Rules 7, 12, 15 [28 USCA § 723]). 
(For other cases, see Insurance, Dec. Dig. § 622[5].) 
5. INSURANCE. ae 
Equity suit was brought in time, where bill was filed two days before limitation 
expired and subpcena was issued to all defendants on that day and was thereafter 
served within reasonable time (Equity Rules 7, 12, 15 [28 USCA § 723]). 
It did not appear that plaintiff was guilty of laches in procuring the 
issuance of service of process or that he did not honestly intend to prosecute 
the suit. Under these circumstances, the fact that service of process was not 
actually completed until after the limitation period expired was immaterial. 
(For other cases, see Insurance, Dec. Dig. § 622[5].) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Halstead L. Ritter, Judge. 
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Suit in equity by the Equitable Life Assurance Society of the United States 
against H. L. Schwartz, as guardian of the estate of Josephy Moskovitz and Nathan 
Moskovitz, minors, and others, in which defendants sought affirmative relief. 
Judgment for defendants, and complainant appeals. 

Reversed and remanded, with instructions. 

Crate D. Bowen and Joseph F. McPherson, both of Miami, Fla. (Shutts & 
Bowen, of Miami, Fla., on the brief), for appellant. 

Robert R. Milam, of Jacksonville, Fla, E. T. McIlvaine, of Miami, Fla., and 
A. Y. Milam, of Jacksonville, Fla., for appellees. 

Before Bryan and Foster, Circuit Judges, and Sibley, District Judge. 

Foster, Circuit Judge. 

Appellant filed a bill in equity to cancel a policy of life insurance issued by 


it to Julius Moskovitz for $25,000, with his minor sons, Nathan and Joseph, as 
beneficiaries. 


The policy contained a clause making it incontestible after one year from its 
date of issue. The application, part I, contained the following clause: “I hereby 
agree that the policy issued hereon shall not take effect until the first premium has 
been paid during my good health. * * * All of the foregoing answers and all those 
made to the Society’s Medical Examiner, which are contained in part II hereof, 
are true, and are offered to the Society as an inducement to issue the policy for 
which application is hereby made.” The application, part 2, which was filled out 
and signed before the examining physician, contained this clause: “I agree that 
the foregoing answers shall be part of my application, which shall consist of Parts 
I and II taken together, and that the foregoing answers shall also become part of 
any policy contract that may be issued on the strength thereof.” The policy con- 
tained this clause: “This policy and the application therefor, a copy of which is 
endorsed herein, or attached hereto, constitute the entire contract between the parties. 
All statements made by the insured shall, in the absence of fraud, be deemed re- 
presentations and not warranties, and no such statement shall void this policy or 


be used in defense of a claim thereunder unless contained in the written application 
therefor. * * *” 


The bill was filed a few days before the limitation had run and service of 
subpoena was made thereafter. As grounds for canceling the policy, the bill alleged, 
in substance: (1) That Moskovitz had stated in his application that the only phy- 
sicians that he had consulted or who had treated him during the five years preced- 
ing his application were Dr. Pittman of West Palm Beach, Fla., for a cold, in 
October, 1925, and Dr. Aronovitz of Jacksonville, for erysipelas, in September, 1924 
and that he had concealed the fact that he had been treated by Dr. Van Landingham 
of West Palm Beach, Fla., for arterio sclerosis with attendant high blood pressure; 
that he had falsely represented that he had never had or been treated for any 
disease or disturbance of the genito urinary organs and had never had syphilis; and 
(2) that Moskovitz was not in good health at the time the policy was delivered to 
him and the first premium paid, which fact was discovered on or about August 23, 
1926. - answer denied the material allegations of the bill and asked for affirma- 
tive relief. 

The District Court, as appears from an opinion in the record, reached the con- 
clusion that the insured was not guilty of fraud, and therefore the answers to the 
questions in the application were to be treated as representations and not warranties ; 
that the bill was founded upon these false answers rather than upon the condition 
of good health at the time of delivery of the policy and payment of the first premium 
and did not pass upon the second ground of nullity urged in the bill. He further 
found that the suit had not been begun within the limitation. Judgment was 
rendered in favor of H. L. Schwartz as guardian of the beneficiaries for the face 
of the policy, $25,000, with accrued interest amounting to $6,202.76, and a solicitor’s 
fee of $3,500 was allowed, making a total of $34,702.76. 

[1,2] We may, of course, review the evidence and render such judgment as 
may be just and proper. The evidence was taken out of court before a commis- 
sioner. Therefore we consider it with as much light as the District Court had. 
There is some conflict, but a clear preponderance supports the following conclusions 
as to the material facts: Moskovitz made application for the insurance January 6, 
1926, and appeared before the medical examiner January 13, 1926. The policy was 
delivered March 26, 1926. Moskovitz was treated by Dr. Van Landingham in 
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August, October, and November, 1925, and after that in March, 1926, for Bright’s 
disease with attendant high blood pressure and also for minor digestive disturbances 
The physician did not disclose to Moskovitz the seriousness of his condition until 
March 3, 1926, because Mrs. Moskovitz had informed him that her husband would 
worry a great deal and asked him not to tell-him. This was before the policy was 
delivered. After that Moskovitz consulted Dr. Brillhart on the 5th or 6th of April, 
only a few days after the policy was delivered. He complained of stomach trouble 
and the history of his case that he gave Dr. Brillhart was that he had been feeling 
ill for some months. He told Dr. Brillhart that he had been treated by Dr. Van Land- 
ingham for Bright’s disease and by Dr. Pittman for diabetes with apparent relief. 
Dr. Brillhart found that he had a very much enlarged heart and that he had a 
large mass in the upper right quadrant of his abdomen which he diagnosed as a 
syphilitic gumma, which diagnosis was confirmed the next day by a Wasserman 
test which showed positive and an X-ray examination of the stomach. He was put 
to bed and given absolute rest, treated with digitalis for his heart and salvorsen for 
his syphilitic condition, and he apparently made an uneventful recovery. After that, 
about June 2, 1926, he consulted Dr. Stone. He was found suffering from an acute 
dilation of the heart and was cyanotic and his liver was enlarged. He told Dr, 
Stone that Dr. Van Landingham had diagnosed his condition as Bright’s disease 
and that he got progressively worse; that he thought he had better get some insur- 
ance; that he did get it and passed the examination. Dr. Stone found no evidence of 
Bright’s disease, but there may be some doubt as to whether the specimen he ex- 
amined was authentic. Dr. Van Landingham at times acted as medical examiner for 
the insurer, but it is not shown that he had any knowledge of Moskovitz’s application 
or that any one connected with the company knew of his treatment of Moskovitz. 

There is no doubt that Moskovitz concealed the fact that he had been treated by 
Dr. Van Landingham very shortly before his application. Considering that he 
thought to mention two physicians who had treated him one and two years before 
that for slight ailments, the presumption may be indulged that he did so deliberately. 
Undoubtedly this was a material false representation. If he had mentioned Dr. 
Van Landingham, it is probable that inquiry would have been made of that doctor. 
Had it been disclosed that he had been treated for Bright’s disease and an enlarged 
heart, the policy would not have been issued. As to this the testimony is positive. 
As the answers were material and known to the insured to be false, no further 
proof of fraud was necessary. Furthermore, there could be no doubt that Moskovitz 
knew he was in bad health at the time the policy was delivered to him. It was his 
duty to disclose that fact to the insurer and he made no effort todo so, This ground 
of nullity was sufficiently pleaded and was not abandoned. On either ground urged, 
appellant was entitled to a judgment canceling the policy and requiring its return. 
N. Y. Life Ins. Co. v. Price (C. C. A.) 16 F. (2d) 660; N. Y. Life Ins. Co. v. 
McCarthy (C. C. A.) 22 F. (2d) 241; Mutual Life Ins. Co. v. Hilton-Green, 241 
U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Stipcich v. Metropolitan Life Ins. Co., 277 U. 
S. 311, 48 S. Ct. 512, 72 L. Ed. 895. 

[3] The Conformity Act (28 USCA § 724) has no application to proceedings in 
equity in the federal courts, and therefore the statute of Florida cited by the Dis- 
trict Court is also without effect, as the limitation relied upon was created by the con- 
tract and not by the law of Florida, 


[4,5] The Supreme Court of the United States is authorized to adopt rules of 
practice in equity to govern the lower federal courts. 28 USCA § 723. The 
Equity Rules of 1912 provide: That the process of subpcena shall constitute the 
proper mesne process in all suits in equity, in the first instance, to require the de- 
fendant to appear and answer the bill (rule 7 [28 USCA § 723]) ; it is to be issued 
by the clerk, as of course, whenever a bill is filed (rule 12 [28 USCA § 723]); and 
is be served by the marshal of the district, or his deputy, or by some other person 
specially appointed by the court for that purpose (rule 15 [28 USCA § 723]). These 
rules govern the initial issuance and service of process in federal courts. 

It appears that the bill was filed in the office of the clerk in the Miami Division 
of the District Court, within which the defendants resided, on February 12, 1927, 
two days before the limitation had expired, and on that day a subpcena to all de- 
fendants was issued by the clerk, through a deputy clerk. Thereafter the bill and 
the subpoena were transmitted by the deputy clerk to the Jacksonville office of the 
clerk and on February 14, 1927, the subpoena was sent to the marshal at Miami to 
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execute and return. The subpcena was delivered to the marshal at Miami for 
service on February 15, 1927, and on February 18th it was served personally upon 
the beneficiaries and their mother, as administratrix of the estate of her husband. 
The marshal was unable to locate H. L. Schwartz, the guardian of the minors, within 
the Miami Division, and the subpoena was sent to Tampa, Fla., where it was re. 
ceived on February 25, 1927, and was served personally, at Sanford, Fla., on March 
2, 1927, on Schwartz, as guardian of the minors. Due return was made on the 
subpeena. 

A suit in equity is commenced when the bill is filed and process is issued, where 
the process is subsequently served. Farmers’ Loan & Trust Co. v. Lake Street 
Elevated R. R. Co., 177 U. S. 51, 20 S. Ct. 564, 44 L. Ed. 667; Linn & Lane Timber 
Co. v. U. S., 236 U. S. 574, 35 S. Ct. 440, 59 L. Ed. 725; Armstrong Cork Co. v. 
Merchants’ Refrigerating Co. (C. C. A.) 184 F. 199; Mound City Co. v. Castleman 
(C. C. A.) 187 F. 921. There may be an exception to this rule where the plaintiff 
is guilty of laches in procuring the issuance and service of process, or does not 
honestly intend to prosecute the suit, but that does not appear here. All that the 
plaintiff was required to do in instituting the suit was to file the bill with the clerk 
in the proper district and division and that was done. Thereafter, the process was 
promptly issued and was served by the marshal as soon as was practicable and 
within a reasonable time. As the bill was filed and process issued within the con- 
testible period the suit was in time. 

The judgment appealed from is reversed, and the cause is remanded, with in- 
structions to enter judgment in favor of plaintiff and appellant cancelling the policy, 
and for such other relief as may be required, in a conformity with this opinion. 

Reversed and remanded. 


HADDAD v. NEW YORK LIFE INS. CO No, 5526. 
Circuit Court of Appeals, Sixth Circuit. June 28, 1930. 
42 Federal Reporter (2d) 651 
1. INSURANCE. 


Evidence held to sustain conclusion that life and sickness indemnity policy was 
procured by false representation in respect to having consulted physician. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

False representation of insured that no physician had been consulted for five 
years was “material” as matter of law (Gen. Code. Ohio, § 9391). 

Gen. Code Ohio, § 9391, provides that no false answer shall affect 
validity of policy unless it be clearly proved that such answer was will- 
fully false, was fraudulently made, that it was “material,” and induced the 
company to issue a policy, and that but for such answer the policy would not 
have been issued, and also that agent or company had no knowledge of 
falsity or fraud of answer, 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from the District Court of the United States for the Northern District 
of Ohio; Paul Jones, Judge. 

Suit by the New York Life Insurance Company against Carl Haddad. Decree 
for plaintiff, and defendant appeals. 

Affirmed. 

Irwin Geiger, of Cleveland, Ohio (Geiger & Williams, of Cleveland, Ohio, on 
the brief), for appellant. 

J. H. Schultz, of Cleveland, Ohio (Garfield, Cross, MacGregor, Daoust & 
Baldwin, of Cleveland, Ohio, on the brief), for appellee. 

Before Denison, Hicks, and Hickenlooper, Circuit Judges. 

Denison, Circuit Judge. 

The insurance company obtained a decree in the court below vacating a life 
and sickness indemnity policy upon which Haddad was making claim. The ground 
of the relief was that he had procured the policy by the false representation that 
for the preceding five years he had not consulted nor been examined or treated by 
any physician. It appeared beyond dispute at the trial that for some two or three 
years before the application date he had been suffering, habitually if not continually, 
severe abdominal pains with persistent fever; that for this period he had been under 
continual treatment by his family physician who could not ascertain the cause of the 












Life] Diamond v. New York Life Ins. Co. 1145 









trouble; that for its better understanding he had been submitted for observation at 
two hospitals and to repeated X-ray and other examinations; but that no satisfac- 
tory diagnosis had been made. He was undoubtedly a sick man, although one 
physician was driven to think that his pains might be the result of Haddad’s own 
certainty that he was ill, Within a few months after he obtained the policy, he 
was taken with internal hemorrhages and submitted to a gall bladder operation, and 
at the time of the trial was not yet well. 

The only defense Haddad makes is to say that the misrepresentation was not 
material and that the soliciting agent who wrote the policy knew all about Haddad’s 
condition and experiences, and then to rely upon the Ohio statute (Ohio General 
Code, § 9391), which says that no false answer shall affect the validity of the policy 
“unless it be clearly proved that such answer is wilfully false, was fraudulently 
made, that it is material, and induced the company to issue the policy, and that 
but for such answer the policy would not have been issued; and, also that the 
agent or company had no knowledge of the falsity or fraud of such answer.” 

[1] Whether in this case the agent had such knowledge is wholly a question of 
fact. Upon the trial he testified that he had not; he was confronted with an affidavit 
which he had furnished to plaintiff’s attorney, which admitted full knowledge; he 
insisted that he made this affidavit under pressure from the plaintiff; the plaintiff 
insisted that the agent was now making denial under pressure from the insurance 
company. Both plaintiff and agent testified as witnesses in open court before the 
trial judge. He believed the agent’s testimony rather than the repudiated affidavit. 
This is the typical situation in which the appellate equity court does not disturb the 
fact conclusions of the trial judge unless satisfied of his error. We see no sufficient 
reason for not accepting them. 


[2] The false representation that no physician had been consulted for five years 
was, as a matter of law, material; its materiality was not even for a jury. This has 
been decided by this court. New York Life v. Goerlich, 11 F. (2d) 838, 841; Nor- 
wich Union Co. v. Kobacker, 31 F. (2d) 411, 413. If the statutory requirement 
that the false answer induced the company to issue the policy and that it would 
not have been issued except for the answer means anything in addition to the 
requirement for materiality, it was met by the express testimony of the representa- 
tive of the company who passed upon all policies before they were issued, examining 
the applicants’ answers to the various questions, and who testified that the policy 
would not have been issued but would have been at least held up for further 
inquiry, if this answer had been truthful. It may well be that where the inquiry is 
whether a certain representation as to health was really material -to the risk, the 
testimony should come from health experts and not from clerks who pass the case 
for issue. Hartford Co. v. Harmer, 2 Ohio St. 452, 59 Am. Dec. 684; Penn Mut. 
Life Insurance Co. v. Mechanics’ Bank [C. C. A. 6] 72 F. 413, 38 L. R. A. 33. But 
as to whether this policy would have been issued by this company except for this 
answer, the person who decided that question for the company was plainly com- 
petent. 


It is entirely clear to us, as a matter of law upon the undisputed facts, that 
this answer was willfully false, was fraudulently made, was material, and that but 
for it the policy would not have been issued. 


The decree of the District Court was therefore right and is 
Affirmed. 
















































DIAMOND et al. v. NEW YORK LIFE INS. CO. 
District Court, N. D. Illinois, E. D. 
42 Federal Reporter (2d) 910. 


(No. 35202.) 


3. INSURANCE. ; 

Death at hands of law was not “accident” within meaning of double, indem- 
nity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 
4. INSURANCE. 

Insured’s death by execution for murder resulted from violation of law, a 
risk excepted by terms of double indemnity clause of life policy. 


(For other cases, see Insurance, Dec. Dig. § 529.) 
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5. INSURANCE. , ey 

Incontestable clause did not prevent insurer from denying liability under 
double indemnity clause on ground that insured’s death did not occur in manner 
whereby liability arose. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


At Law. Action by Joseph A. Diamond and another against the New York 
Life Insurance Company, to recover double indemnity for the death of insured 
suffered by execution for murder. 

Finding for defendant. 


Benjamin C. Bachrach and Walter Bachrach, both of Chicago, Ill. (Hamlin, 
Topliff & Cooper and Homer H. Cooper, all of Chicago, IIl., of counsel), for 
plaintiffs. 

Louis H. Cooke, of New York City, for defendant. 

Woopwarp, District Judge. 

This is a suit on a life insurance policy, on the life of Harry H. Diamond, 
for $5,000, dated November 26, 1930, whereby the defendant, in consideration of 
the payment of the premium therein stipulated, promised to pay to Nettie D. 
Diamond, the wife of the insured, “double the face of this policy upon receipt 
of due proof that thé death of the insured resulted directly and independently 
of all other causes from bodily injury effected solely through external, violent 
and accidental cause.” 

The policy contained the following additional provisions: 

“This Double Indemnity Benefit will not apply if the Insured’s death resulted 
* * * from any violation of law by the Insured.” 

“This Policy *'* * shall be incontestable after two years from its date of 
issue except for non-payment of premiums.” 

“All benefits under this policy are payable at the Home Office of the Com- 
pany in the City and State of New York.” 

The policies of insurance were prepared and executed by the defendant in 
New York City, were mailed to a Chicago branch office of the company, and, on 
December 20, 1920, were, by an agent of the Chicago branch office, delivered 
to Harry H. Diamond in East Chicago, Ind., where the first annual premium 
was paid in full. Thereafter, during the lifetime of the insured the premiums 
were regularly paid. Nettie D. Diamond, the wife of the insured and the 
beneficiary named in the policy, came to her death on February 15, 1923. On 
March 31, 1923, Harry H. Diamond assigned the policies to the plaintiffs. 

On November 14, 1924, Harry H. Diamond came to his death, as stated in 
the stipulation, in the manner following: “11. On November 14, 1924, Harry H. 
Diamond came to his death while at Michigan City, Indiana. On that day and 
at that place certain persons, against the will and over the protest, and contrary to 
the intention of said Harry H. Diamond, forcibly placed him in a certain chair and 
by means of certain straps and other devices kept him in a seated position in said 
chair, and while the said Harry H. Diamond was so seated and bound and against 
his will, over his protest, and contrary to his intention, a certain other person caused 
a current of electricity of sufficient intensity and strength to cause death to be 
applied to and continued through the body of said Harry H. Diamond until he 
was dead.” 

It further appears from the stipulation, however, that Harry H. Diamond, 
the insured, was indicted, tried, and convicted of the murder of Nettie D. 
Diamond in a court of competent jurisdiction in the state of Indiana, and, pur- 
suant to the sentence of the Indiana court, suffered death by electrocution at the 
Indiana State Prison at Michigan City, Indiana. The: “certain persons” named 
in paragraph 11 of the stipulation, above quoted, were the warden and deputy 
wardens of the Indiana State Prison acting pursuant to the judgment and 
sentence of the Indiana state courts. 

The face amount of the policy ($5,000) has been paid without prejudice to 
the right to maintain this suit. 

A jury was waived and the cause submitted to the court for trial. 

The controverted issues in this case are: 

(1) Did the death result “from bodily injury effected solely through * * * 
accidental cause?” 





Life] Diamond v. New York Life Ins. Co. 1147 


(2) “Did the insured’s death result * * * from any violation of law by the 
insured?” 


To sustain the action it was incumbent on plaintiffs to prove that Diamond’s 
death was the result of an “accidental cause.” In order to sustain the aver- 
ments of their declaration that Diamond came to his death through “accidental 
cause,” plaintiffs offered paragraph 11 of the stipulation above quoted, and no 
other evidence on that question. That evidence, considered alone, shows that 
Diamond was sitting peacefully in his Indiana home when some gangsters 
entered his home, assaulted him, strapped him to a chair, and caused the lethal 
current of electricity to be passed through his body. That proof, standing alone, 
is sufficient to establish the fact of death by “accidental cause.” To rebut the 
prima facie case made by plaintiff and to lead to the inference that Diamond’s 
death did not result from an “accidental cause,” defendant offered paragraph 12 
of the stipulation, to the reception of which in evidence plaintiffs objected. 


By paragraph 12 of the stipulation it appears that on March 21, 1923, 
Diamond was indicted in the criminal court of Lake county, Ind., for the murder, 
on February 15, 1923, of Nettie D. Diamond, his wife, on which he was tried, 
found guilty by the verdict of a jury of murder in the first degree, on which 
verdict the court sentenced the defendant to “suffer death by having passed 
through his body a current of electricity of sufficient intensity to cause death,” 
the sentence to be executed by the warden of the Indiana State Prison. The 
judgment was affirmed by the Supreme Court of Indiana. Diamond v. State, 195 
Ind. 285, 144 N. E. 250, 466. Agreeably to said judgment the defendant was 
executed by the warden of the prison. 


Plaintiffs strenuously contest the admission of paragraph 12. 


[1] Any evidence which shows, or tends to show, the real cause of the death 
of Diamond is material, relevant, and competent. Plaintiffs’ position would 
preclude the defendant from showing, as it has the right to show, the cause oi 
Diamond’s death. The application of the fatal current of electricity was but the 
culmination of a long chain of circumstances in which Diamond was involved. 
In this case it becomes material and relevant to inquire into the cause of 
Diamond’s death in order to determine whether it resulted from an accidental 
cause, or otherwise. The record in the criminal case is admissible to prove the 
manner of his death. This conclusion is warranted by the holding of the court 
in the case of Burt v. Union Central Life Insurance Company, 187 U. S. 362, 23 
S. Ct. 139, 141, 47 L. Ed. 216. The insured, in that case, was convicted of 
murder and was hung. In a suit on the policy the insurer defended on the ground 
that public policy forbade the enforcement of the contract. As bearing upon 
the question of public policy the record in the criminal proceedings was offered. 
In discussing the admissibility of the record in the criminal case, the court say: 

“But the stress of the plaintiffs’ contention rests on the allegation that the 
insured was unjustly convicted and executed; that he did not in fact commit 
the crime of murder or participate therein, and that if he did it was while he 
was insane and not responsible for his actions. * * * It is said that the adjudica- 
tion in the criminal case is not, as to these plaintiffs, conclusive of the insured’s 
guilt; that they may show in this independent action facts which would satisfy 
a jury that the outcome of those legal proceedings was unjust because the 
insured did not participate in the crime, or, if he did, that he was legally irres- 
ponsible therefor by reason of insanity. It is not doubted that the criminal 
prosecution was an adjudication of the insured’s guilt, his sanity and legal 
responsibility for the crime, but the principle of res judicata is that a judgment 
is conclusive only as between the parties and their privies, and these plaintiffs 
say they were not parties to the criminal action, and are not privies to either 
party thereto. 

“If the case turned on the applicability of the principle of res judicata there 
would be little difficulty in reaching a conclusion. There is no identity of parties, 
nor are the two parties to this action privies to those in the criminal proceeding. 
A judgment in a criminal prosecution for assault and battery cannot be invoked 
as res judicata in a civil action by the party injured to recover damages. But 
there the two actions run along parallel lines, and the relief sought in each is the 
direct and natural result of the wrong complained of. Here the civil action is 
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founded upon the result of the other,—cannot be maintained but for the fact of 
that result. If the insured had been acquitted, there would have been no cause 
of action on the policy, while the fact that the defendant in the illustration 
given was acquitted of the criminal offense would not bar the civil action to 
recover damages.” 

In the Burt Case the cause of death was material for the purpose of invoking 
the rule of public policy. In this case it is material to determine the cause ot 
the death of insured. 

The court holds that paragraph 12 of the stipulation is admissible in evidence. 

[2] The effect of, this evidence is to show that Diamond died at the hands 
of the law under judgment of a court of competent jurisdiction. His death was 
the direct consequence of his intentional, malicious, and felonious undertaking. 
It is familiar that a man is presumed to intend the natural and probable con- 
sequences of his voluntary acts. Hutton v. States Accident Insurance Co., 267 
Ill. 267, 108 N. E. 296, L. R. A. 1915E, 127, Ann. Cas. 1916C, 577. When Diamond 
killed his wife, he knew that under the law of Indiana death was a possible result 
of his act. Acts 1905, p. 584, c. 169, in force April 15, 1905. Diamond, under 
the circumstances, could reasonably have anticipated that his death would ensue 
by reason of the murder of his wife. Death by electrocution was not a remote 
probability when the affair started. He intentionally engaged in an undertaking 
which might be expected to produce his death. 

Diamond suffered death at the hands of the state of Indiana. While the 
agency of death was the arm of the law, yet in reality it was produced by his 
own felonious act. 

No legal casuistry or legerdemain can convert capital punishment into a 
death resulting from accidental cause. 

[3] When a man murders another he knows that his own life may be for- 
feited to the state. If forfeited, pursuant to a judgment of a court of competent 
jurisdiction, his death is caused by his own hand just as truly as it would be 
had he placed a gun to his head and killed himself. Suicide is not an accident; 
neither is death at the hands of the law. 

[4] From what has been said it must follow that the death of Diamond 
resulted from a violation of law—a risk excepted by the terms of the double 
indemnity clause. In the case of Bloom vy. Franklin Life Ins. Co., 97 Ind. 478, 49 
Am. Rep. 469, the court say: 

“In our opinion the law is this: A known violation of a positive law * * * 
avoids the policy if the natural and reasonable consequences of the violation 
are to increase the risk; a violation of law * * * does not avoid the policy if 
the natural and reasonable consequence of the act does not increase the risk. 
Whether the violation of law was the proximate cause of death, and whether 
it was an act increasing the risk, must in general be determined from the facts 
of the particular case. There must in all cases, whether the law violated be a 
criminal or a civil one, be some causative connection between the act which 
constituted the violation of law and the death of the assured. * * * 

“While the unlawful act of the assured must tend in the natural line of 
causation to his death, in order to work a forfeiture, it is not necessary that 
the act should be the direct cause, nor that the precise consequences which 
actually followed could have been foreseen. It is enough if the act is unlawful 
in itself, and the consequences flowing from it are such as might have been 
reasonably expected to happen, for, in such a case the ultimate result is traced 
back to the original proximate cause.” 

To the same effect are the cases of: Supreme Lodge v. Beck, 181 U. S. 49, 
21 S. Ct. 532, 45 L. Ed. 741; Occidental Life Ins. Co. v. Holcomb (C. C. A. 5th) 
10 F. (2d) 125; Flannagan v. Provident L. & A. Co. (C. C. A. 4th) 22 F. (2d) 136. 

It is also urged with much force that, by virtue of the incontestable clause, 
the defendant is precluded from interposing the defenses that Diamond’s death 
did not result through accidental cause or did result from violation of law. 

[5] Plaintiffs cannot invoke the incontestable clause. The defendant prom- 
ised to pay the double indemnity in certain specific contingencies, among which 
was that the death of the insured should result from “bodily injury effected 
through * * * accidental cause.” The liability of the insurer arises, under the 
double indemnity clause, only when and if the facts bring the plaintiff within the 
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terms of the contract. The insurer may deny its liability, under the double 
indemnity clause, on the ground that the death of the insured did not occur 
in a manner whereby. any liability arises. As stated by the court in the case of 
Sanders v. Jefferson Standard Life Ins. Co. (C. C. A. 5th) 10 F. (2d) 143, 144: 
“A provision for incontestability does not have the effect of converting a promise 
to pay on the happening of a stated contingency into a promise to pay whether 
such contingency does or does not happen. It cannot properly be said that a 
party to an instrument contests it by raising the question whether under its terms 
a liability asserted by another party has or has not accrued.” 

The incontestable clause is not applicable to this case. The defendant seeks 
to contest only the cause of action. This it may do. Sanders v. Jefferson 
Standard Life Ins. Co., supra; Mack v. Conn. Gen. Life Ins. Co. (C. C. A. 8th) 
12 F. (2d) 416; Wright v. Phila. Life Ins. Co. (D. C. S. C.) 25 F. (2d) 514. 

An order may be entered finding the issues for the defendant. 


WILKERSON et al. v. GALLAHAR. 7 Div. 726. 
Court of Appeals of Alabama. Aug. 19, 1930. 


129 Southern Reporter 799. 
1. INSURANCE. 


One procuring insurance on his own life may name as beneficiary another having 
no insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
2. INSURANCE. 


Ordinarily, beneficiary named in life policy has mere expectancy, subject to 
change without notice by insured. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
Appeal from Circuit Court, Calhoun County; R. B. Carr, Judge. 


Action on a policy of life insurance by Lon Wilkerson, as administrator of the 
estate of Lucy Wilkerson, deceased, against the Southern Life & Health Insurance 
Company, with intervention of claim by Mrs. W. C. Gallahar, as administratrix 
of the estate of W. C. Gallahar, deceased. From a judgment for claimant, plaintiff 
appeals. 

Affirmed. 

Rutherford Lapsley, of Anniston, for appellant. 

Blackmon & Carter, of Anniston, for appellee. 

SAMForRD, J. 

The suit was originally brought by Lon Wilkerson, husband of Lucy Wilkerson, 
deceased, against the Southern Life & Health Insurance Company, as defendant, on 
a policy of life insurance issued by defendant and insuring the life of Lucy Wilker- 
son. The beneficiary originally named in the policy was Lon Wilkerson, the hus- 
band of deceased, but the policy contained a clause as follows: 

“The beneficiary named herein may, at the request in writing of the insured, be 
changed with the consent of the Company, evidenced by endorsement of such change 
made on this policy, and signed by the President or Secretary of the Company, but 
no attempted change of beneficiary shall be binding on the Company unless such 
endorsement be made as herein provided.” 

The beneficiary under the policy was changed 7—22—28, as evidenced by in- 
dorsement on the policy and signed by W. R. Lathrop, secretary; the said Lathrop 
being secretary and treasurer of the company. Under the change, William C. 
Gallahar was named as beneficiary. The defendant company admitted liability un- 
der the policy, and suggested Lon Wilkerson, Mrs. W. G. Gallahar individually and 
as administratrix, as claimants of the proceeds, and paid the money into court. 
Issue was made up by the court, and on issue joined the issues were found in favor 
of the claimant, Mrs. Gallahar, and judgment was rendered accordingly. Omitting 
the policy of insurance, not necessary to be set out in full, the facts agreed to were 
as follows: 

“My name is Lon Wilkerson. I was the husband of Lucy Wilkerson at the 
time of her death. She died on the 2nd day of August, 1929. 

“T know about the policy sued on being issued sometime in the year 1927; the 
paper which you now hand me is the original policy. 
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“Here the plaintiff offered in evidence an agreed statement of facts in words 
and figures as follows, to wit: 

“In this cause it is agreed that the attached instrument marked ‘Exhibit A,’ is 
the original policy on the life of Lucy Wilkerson, deceased, issued by Southern Life 
& Health Insurance Company, upon which the sum of Three Hundred Sixty-five 
and 00/100 ($365.00) Dollars has been deposited with the Clerk of this Court by the 
said Insurance Company, admitting liability under said policy, with the said Com- 
pany’s interpleader in the cause; and that the genuine signature thereon appears in 
the endorsement on the page of said policy as follows: 

“ ‘Beneficiary changed to William C. Gallahahr 7/22/28, W. R. Lathrop, Sec- 
retary’; and that the consent of the company to the change in beneficiary as so en- 
dorsed, was made on said date; and it is further agreed that Lon Wilkerson was the 
original beneficiary named in the policy, though by mistake his name is written ‘Lou 
Wilkerson,’ which is a clerical error in writing his first name: 

“W. C. Gallahar was not related in any way to my wife, Lucy Wilkerson, 
neither by blood or marriage. I saw her body after she was killed, she is dead. 

“It was agreed between the Claimants of Record that Lon Wilkerson was the 
duly qualified executor of Lucy Wilkerson and acting as such in this suit and that 
Mrs. W. C. Gallahar was the duly qualified executrix of W. C. Gallahar and was 
acting in her official capacity as such in the suit. 

“The foregoing was all the evidence in the cause and all that the evidence 
tended to show.” 

There is no evidence in this case of fraud or duress and no evidence tending to 
prove that the facts are otherwise than above stated. 

[1] The public policy which forbids one having no insurable interest to take 
out insurance on the life of another, with himself as the beneficiary, does not pre- 
vent one who himself procures insurance on his own life from naming as beneficiary 
another who had no insurable interest. In Afro-Am. Life Ins. Co. v. Adams, Mr. 
Justice Sayre says: “The cases are unanimous to the effect that one has an un- 
limited insurable interest in his own life, and therefore that one may take out a 
policy on his own life and make it payable to whom he will.” .Afro-American Life 
Ins. Co. v. Adams, 195 Ala. 147, 70 So. 119, 120; 1 Cooley’s Briefs, pp. 252 and 253. 

[2] In the absence of evidence tending to disclose equities in a beneficiary 
named in a policy of life insurance, and the policy contract reserves the right in the 
insured to change the beneficiary, the beneficiary named acquires no vested interest 
in the proceeds until the death of the insured, and, upon a compliance with the 
terms of the policy, the insured may change the beneficiary at will. McDonald v. 
McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 761; Lahey v. Lahey, 174 N. Y. 146, 
66 N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554. Ordinarily, a beneficiary named 
in a policy of life insurance has a mere expectancy, subject to change without notice 
by the insured. McDonald v. McDonald, 215 Ala. 179, 110 So. 291. 


Under the facts of this case, the court, at the request of claimant, in writing, 
gave in her behalf the general affirmative charge. Under the authorities as we find 
them, we find no error in this action of the court. 

On submitting the case to the jury, the court instructed them as follows: 

“Gentlemen of the Jury, this case goes off on a question of law. The facts are 
not in dispute. It is not disputed in this case that Mrs. Lucy Wilkerson had a life 
insurance policy, and it is not disputed that the first beneficiary under this policy 
was her husband, and it is not disputed that she changed this beneficiary to one W. 
C. Gallahar, and it is not disputed that Mrs. Lucy Wilkerson is dead and the money 
is now paid into court by the insurance company, so it becomes a question of law 
gentlemen for me to decide whether or not she had a right to change this beneficiary 
from her husband to her paramour, or alleged paramour, W. C. Gallahar, and I 
have decided that she did have that right, and I say, it is only a question of law 
for the court to decide, and I give you this charge—if you are reasonably satisfield 
from the testimony or if you believe just what I have stated to you, that is all you 
have got to do, if you believe that she had a policy and if you believe that her hus- 
band was the first beneficiary and she changed that beneficiary to W. C_ Gallahar and 
you believe she is dead, then it will be your duty to sign this verdict,—that is all 
you have got to believe, and believe the evidence, and that is the evidence and that 
is what I submit to you, and the charge reads. ‘The court charges the Jury if you 
believe the evidence you will find the issues in favor of Mrs. W. C. Gallahar, as 
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administratrix of W. C. Gallahar, deceased.’ So that is the only thing you have 
got to do, if you believe the state of facts that I have stated to you, then it will be 
your duty to sign:this verdict—‘We, the jury find the issues in favor of Mrs. W. 
C. Gallahar, deceased, in the sum of $365.00, now in court.’ ” 

[3,4] Serious exception is taken to this charge of the court. Under section 
9507, Code 1923, the trial judge may state to the jury the law of the case and may 
also state the evidence, but may not charge on the effect of the evidence unless re- 
quired to do so by one of the parties. The affirmative charge having been requested 
in writing, the charge of the court in this case does not violate this rule. To make 
clear the meaning of the action of the court in giving the written charge, it was not 
error for the court to state to the jury the undisputed facts and what the giving of 
the written charge really meant. The charge was given with the proper hypothesis 
that the jury must believe the evidence, which, in the absence of any testimony tend- 
ing to impeach, it was their duty to do. If, after giving the charge, the jury should 
have returned a verdict for plaintiff, the court should, and doubtless would have 
set such verdict aside on proper motion. Under the facts as disclosed by this 
record, we see no occasion to criticize the trial court in making plain to the jury the 
meaning of the written charge which was given. Kinney v. Cullman County F. 
Bureau, 217 Ala. 569, 117 So. 189. 

We find no error in the record, and the judgment is affirmed. 

Affirmed. 


NATIONAL BENEFIT LIFE INS. CO. v. PITTS. (No. 62.) 
Supreme Court of Arkansas. June 23, 1930. 
Rehearing Denied Sept. 22, 1930. 
30 Southwestern Reporter (2d) 853. 
5. INSURANCE. 
In suit on policy with defense that note given for premium had not been 
paid, conflicting evidence as to when note sued on was due /eld for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Suit by Anna Pitts against the National Benefit Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Lewis’ Rhoton and John A. Hibbler, both of Little Rock, for appellant. 

Smith & Fitzsimmons, of Marianna, for appellee. 

MeEuarrty, J. 

This is a suit by appellee against the appellant to collect on an insurance 
policy. The important issue in the case is whether the policy had lapsed. The 
policy was issued on the life of W. T. Pitts in 1919, and premiums were all paid 
until May, 1927. The insured gave a note for the premium due May 15, 1927, 
and appellee contends that the note was due November 15, 1927, and appellant 
contends that it was due October 15, 1927. It is conceded that, if the note was 
due November 15, the policy was in effect at the time of the death of W. T. 
Pitts, which occurred October 19, 1927. The note given for the premium due 
May 15, 1927, extended the time to pay said premium to the due date of the note, 
and, according to the terms of the policy and note, the policy lapsed if the note 
was not paid at maturity. The evidence introduced by the appellee tended to 
show that the note given for the premium due May 15, 1927, was due November 
15, 1927. Appellee testified that she saw W. T. Pitts sign the note and knew 
that it was due November 15 and not October 15. She also testified that she 
sent the papers to J. A. Hibbler, that she sent him the policy and correspondence, 
and that she got the policy back, but did not get the letter. She did not know 
at that time that Hibbler was representing the company. Appellee testified that 
the signature on the photostatic copy of the note was not the signature of 
W. T. Pitts. 

James Moore testified that he brought a letter for the appellee from the 
post office on October 21 and turned it over to appellee, that he read it, and he 
thinks appellee turned the letter over with all that pertained to the policy to 
Prof. Purifoy. 

Wallace L. Purifoy testified that he was well acquainted with Wm. Pitts 
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in his lifetime and knows Annie Pitts; that he insists Annie Pitts in trying 
to collect the policy from the company; wrote a letter to the company, the 
company had refused to pay the amount, and witness tried to get them to pay 
the amount due; Anna Pitts gave witness the policy and some correspondence 
she had had with the company; there was a letter in the correspondence from 
the company addressed to Wm. Pitts; he turned the letter and policy over to 
Hibbler; he made an attempt to get them back, but Hibbler had lost part of the 
papers; Hibbler gave witness the policy after he had gone over there twice; he 
had lost the policy but found it. As well as witness remembers the letter, it 
explained the policy; the premium being due about November 15. Witness was 
familiar with the signature of Pitts and did not think the signature on the note 
was Wm. Pitts’. Witness wrote the company a letter in which he stated that 
Pitts died four days after the note was due, but Annie Pitts did not tell him 
that, and he got it from a letter which was written by the company after the letter 
he testified about which was given to Hibbler. The reason he wrote this letter 
was that he saw the letter from the company making that statement. 

Appellant introduced a photostatic copy of the note showing that it was 
payable October 15th. 

E. C. Robertson, engaged in the banking business, testified that there was a 
similarity in the words “Pitts” but a difference in the “William” and “Thomas,” 
a great similarity in “Pitts.” Witness testified that he would not cash a check 
signed “Wm. T. Pitts” when the signature on the card was “William Pitts.” 


E. W. Clark testified for appellant. He was state manager of the ordinary 
department, National Benefit Life Insurance Company. He testified that, if Mr. 
Pitts signed the note and it lapsed on October 15, there would be due the 
plaintiff $39. This was afterwards changed to $56. This witness testified that 
the note was made out and sent to Pitts, and that Pitts signed it and sent it 
back; that it was the same note Pitts sent him. When this witness wrote the 


letter they testified about, he di@ not at that time know Pitts had died. He 
testified that the policy had lapsed. 


[1-4] It would serve no useful purpose to set out the testimony in full. 
There was a sharp conflict, and the question of when the note was due was sub- 
mitted to the jury under proper instructions, and the jury was told that, if the 
note was due October 15, they would find for the plaintiff for $56 only, but, if 
it was due on November 15, they would find for the amount sued for. There 
were some objections made to instructions, but the appellant has not argued 
the objections to the instructions, and it is sufficient to say that the court properly 
instructed the jury, so that it became purely a question of fact, and there is 
substantial evidence to support the verdict of the jury. The jury is the judge 
of the weight of the evidence and the credibility of a witness, and, while in the 
lower court there should be a preponderance of the evidence in order to justify 
a verdict, that is not the rule here. The rule here is that, if there is any sub- 
stantial evidence to support the verdict, it will not be disturbed although this 
court might think the verdict was against the preponderance of the evidence. 
The appellant contends, however, that the verdict is contrary to the evidence 
and that it is unreasonable to believe that appellee’s contention is true. The 
contention may be unreasonable and the testimony of appellee improbable, but, 
however improbable the evidence may be, the jury would not be justified in 
disregarding it. Improbable things many times happen. 


“However improbable the testimony of a witness may appear who testifies to 
a fact not in itself impossible in the ordinary course of events, the credibility, 
force, and effect of such testimony are for the jury.” Hastings v. Brooklyn 
Life Ins. Co., 138 N. Y. 473, 34 N. E. 289, 291. 


“It is undoubtedly true that where the determination of an issue of fact 
depends upon the credibility of witnesses, and where a jury would be justified 
in coming to a conclusion either way, as credence be given to the witnesses upon 
the one side or the other, it is the duty of the court to submit such an issue to 
the jury, however firmly convinced the presiding justice may be that there is no 
doubt as to where the truth lies. And, even where the surrounding circumstances 
merely make the story of a witness improbable, it is still the right of the litigant 
to have the issue thereby raised submitted to the tribunal created by the Consti- 
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tution and the laws for the determination of such questions.” Blumenthal] v. 
Boston & M. R. R. Co., 97 Me. 255, 54 A. 747, 749. 

“The verdict of the jury as to facts is conclusive here, although we might 
think that the verdict was against the preponderance of the testimony. The 
question here is, Was there any substantial evidence to support the verdict.” 
Mo. Pac. Ry. Co. v. Edwards, 178 Ark. 732, 14 S. W. (2d) 230, 232; Hyatt v. 
Wiggins, 178 Ark. 1085, 13 S. W. (2d) 301; Ark. Power & Light Co. v. Orr, 178 
Ark. 329, 11 S. W. (2d) 761; Wright v. State, 177 Ark. 1039, 9 S. W. (2d) 233; 
Tiner v. State, 109 Ark. 138, 158 S. W. 1087; People’s Bank v. Brown, 136 Ark. 
517, 203 S. W. 579; Harris v. Ray, 107 Ark. 281, 154 S. W. 499; Gazola v. Savage, 
80 Ark. 249, 96 S. W. 981. 

[5] The issue was purely a question of fact, and the verdict of the jury is 
conclusive here, and the judgment is therefore affirmed. 


NATIONAL BEN. LIFE INS. CO. v. BROWN. (No. 20090.) 
Court of Appeals of Georgia, Division No. 2. June 13, 1930. 
Rehearing Denied Sept. 6, 1930. 
154 Southeastern Reporter 469. 
INSURANCE. ; : 
Attempted waiver of forfeiture by granting right to continue policy after 
forfeiture held ineffectual to bind insurer, where occurring after insured’s death. 
Syllabus by the Court. 
While an insurance company is bound by any waiver of its rights to 
a forfeiture under the terms of the policy, made at any time prior to the 
death of the insured, an attempted waiver, by which the company seeks 
to give the supposed living insured the right to continue the contract of 
force after its right to a forfeiture has accrued, is ineffectual to bind 
the company if the proposal occurs after the death of the insured, and 
at a time when the policy itself has become functus officio and void. 
(For other cases, see Insurance, Dec. Dig. § 392[8].) 


Error from Superior Court, Terrell County; M. J. Yeomans, Judge. 

Suit by Charles Brown against the National Benefit Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for new trial was overruled, and 
defendant brings error. 

Reversed. 


This was a suit on a policy of life insurance, in which the defendant company 
denied liability and by evidence admitted without objection sought to set up three 
defenses: First, that the issuance of the policy was induced by knowingly false 
and fraudulent misrepresentations as to material facts affecting the nature, extent, 
and character of the risk; second, that the policy was never delivered to the 
insured while in good health, as required by its terms; third, that the policy had 
lapsed on account of the nonpayment of premiums prior to the death of the 
insured. The policy was issued about eight months prior to the insured’s death. 
According to the terms of the application, the insured represented that she was 
in good health and had never been confined to her house by illness, and that she 
had never consulted a physician on account of any illness. The evidence for 
the defendant shows without dispute that during a portion of the time between 
the application and the issuance of the policy the insured was drawing sick 
benefits from another insurance company, and that before the receipt of the 
policy by the insured’s husband she had left her home in Georgia for Florida; 
one witness testifying that the insured stated that her reason for going was that 
she had been advised by a physician that she was afflicted with consumption and 
that the trip to Florida might help her. The evidence further shows, without 
dispute, that she had been treated by a physician for malaria fever during the 
year preceding that in which the policy was issued, and by another physician for 
acute bronchitis during the year in which the policy was issued. The doctor 
who made out the death certificate testified that he considered that the inception 
of the tuberculosis from which she died was about January following the issuance 
of the policy in December. The evidence further shows, without dispute, that 
the policy was turned over by the company’s agent to the insured’s husband, 





1154 The Insurance Law Journal, Vol. 75 [Dec., 1930 


who did not deliver it to her until she returned from Florida, several weeks 
thereafter. The policy provided that the defendant company, “in consideration 
of the application for this policy, a copy of which is attached hereto and made 
a part hereof, and of the payment of $13.05 constituting the payment of the 
premium for the period terminating on the twentieth day of March, nineteen 
hundred and twenty-eight, and in further consideration of a like payment on 
said last mentioned date, and thereafter on the 20th day of June, September, 
December and March in each and every year during the continuance of this 
policy, until the death of the insured,’ promises to pay to the beneficiary the 
amount named in the policy. The policy further provided that “a grace of 
thirty one days, without interest, shall be granted for the payment of every 
premium after the first,” and that “if any premium be not paid before the end 
of the period of grace, then this policy shall immediately cease and become void.” 
It appears that the quarterly premiums were paid by the husband of the insured 
up until the one falling due on June 20, 1928, and that on July 20, 1928, the 
husband of the insured mailed a check from Dawson, Ga., on a bank at Dawson, 
to the home office of the company at Washington, D. C., in payment of the 
premium due on June 20, the check being signed “Charlie Brown Estate, by 
Charlie Brown”; that the company received the check in due course of mail, 
and without issuing a premium receipt, deposited the check for collection, and 
upon presentation to the bank,at Dawson, Ga., somewhere between July 24 and 
August 3d, which was after the period of grace under the terms of the policy had 
expired, payment of the check was refused by the drawee bank on account of 
lack of funds, and the dishonored check returned to the company. The insured 
died on August 3, 1928. On August 4, one day after the death of the insured, 
and after the check had been dishonored, the husband of the insured, who was 
the beneficiary under the policy, deposited funds to pay the check and had the 
bank wire the company to return the check, without, however, advising them 
of the previous death of the insured. So far as the record shows, the company 
had no knowledge of the dishonor of the check until after the death of the 
insured, and, when the dishonored check was received back, wrote the insured 
a letter, dated August 14, 1928, advising that the check had been returned unpaid, 
and that “it will be necessary for you to make good this amount by post office 
money order or cashier’s check in order that your contract may be continued 
in force on our records from June to September. Upon receipt of your remittance 
the check which we now hold will be returned to you.” Thereafter the hus- 
band, still without advising the company of the death of the insured, sent a 
cashier’s check to cover the amount of the premium from June 20 to September 
20, which cashier’s check was received by the company on August 23, and the 
company by its receipt entered the policy as of force for the period men- 
tioned. Thereafter, the husband and beneficiary advised the company of the 
death of the insured as of August 3, and requested the necessary blanks to 
make proof of death; whereupon the company advised the husband that the 
policy was lapsed at the time of the death of the insured, and returned the 
premium paid after her death. The jury found in favor of the plaintiff in the 
sum of $2,500, the amount of the policy. The defendant excepts to the order 
overruling its motion, for a new trial. 

Tye, Thomson & Tye, of Atlanta, and M. C. Edwards and H. A. Wilkinson, 
both of Dawson, for plaintiff in error. 

R. R. Jones, of Dawson, for defendant in error. 

Jenkins, P. J. (after stating the foregoing facts). 

1. Under the ruling made by this court in Veal v. Security Mutual Life 
Ins. Co., 6 Ga. App. 721, 65 S. E. 714, the retention by an insurance company 
of a dishonored insurance-premium check, coupled with a claim of liability 
thereon as against the insured, amounting to a claim of ownership of the check 
by the company, will constitute an acceptance of the check as in payment of 
the premium, such as will prevent a forfeiture of the policy. The reason for 
such a variance from the general rule, that checks are not accounted payment 
until they themselves are paid, is based upon the fact that no obligation rests 
on the insured to pay the premium, other than that such payment constitutes 
a condition precedent to his maintenance of the policy, and that upon a tendered 
check being dishonored, the company may elect either to treat the premium as 
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unpaid and the policy as lapsed, or, by laying claim to the check as an obligation 
against the insured, continue the policy in force by virtue of the check being 
treated as payment. But in order to give this principle effect, the check must 
be accepted in lieu of actual payment, so as to give the insurer the absolute 
right to hold the drawer of the check liable thereon (Chandler v. American 
Central Life Ins. Co., 27 Ga. App. 810, 109 S. E. 919); the crucial test in any given 
case being whether or not the check was actually accepted as in payment of 
the premium. 40 A. L. R. 406, 423, note 4. 


2. An insurance company will be held to any waiver of its right to a for- 


feiture under the terms of the policy, made at any time prior to the death of 
the insured. Accordingly, although by the terms of a policy the premium is 
payable in advance and in cash, the company, by accepting for transmission and 
collection a check received by it on or after the last day of grace, binds itself 
to extend the period of grace until the time required to present the draft at 
the bank upon which it is drawn. Not having receipted for the premium or 
accepted the check except for collection, on such presentation and on dishonor 
of the draft, the benefits to the insured under the company’s waiver become 
exhausted, and in the absence of an additional waiver the policy becomes for- 
feited. Philadelphia Life Ins. Co. v. Hayworth (C. C. A.) 296 F. 339(3). 


3. While, as already stated, an insurance company is bound by any waiver 
of its right to a forfeiture under the terms of the policy, made at any time 
prior to the death of the insured, such an attempted waiver by which the com- 
pany seeks to continue the contract of insurance in force after its right to a 
forfeiture has accrued is ineffectual to bind the company, if such an attempt 
to continue the contract of force by waiving its right to the forfeiture occurs 
after the death of the insured and at a time when the policy itself has become 
functus officio. Accordingly, where, after the dishonor and return of a premium 
check by the drawee bank, and at a time when the period of grace had ex- 
pired, the insured died, and subsequently the beneficiary named in the policy 
telegraphed the company that the check would be paid upon being again pre- 
sented, and the company, in ignorance of the previous death of the insured, 
addressed a letter to the deceased, plainly implying that the dishonored check 
had not been accepted and was not being held as in payment of the premium, 
but that “it will be necessary for you to make good this amount by post- office 
money order or cashier’s check, in order that your contract may be continued 
in force on our records from June to September,” and where in response to 
this communication by the company to the insured, then already deceased, the 
beneficiary forwarded the amount of the premium, which the company, still in 
ignorance of the insured’s death, accepted as payment to continue the policy 
in force for the period covered by the payment, such an attempt on the part 
of the company to again waive its right to a forfeiture by extending the time 
within which payment might be made was ineffectual, for the reason that in 
order for such a waiver to be effectual it was necessary that it be made prior 
to the death of the insured, and not after the policy had not only lapsed but 
had become functus officio by reason of the death of the insured before the 
second attempt to waive the forfeiture. 


The case of Mutual Life Ins. Co. v. Chattanooga Savings Bank, decided by 
the Supreme Court of Oklahoma, and reported in 47 Okl. 748, 150 P. 190, L. R. A. 
1916A, 669, is distinguishable on its facts from the instant case. In that case 
it was held that the acceptance of a check for transmission and collection on 
the last day of the period-of grace constituted a waiver of the company’s right 
to a forfeiture until the check was transmitted to the drawee bank for presenta- 
tion and payment. In that case, contrary to the facts in the instant case, the 
insured died during the time covered by such waiver, whereas in the instant 
case the check had been dishonored and returned during the life of the insured, 
upon which the rights of the insured under the waiver became exhausted, and 
the attempt to prolong the period of waiver during which the company would 
accept payment was made after the policy had become functus officio and dead 
by reason of the previous death of the insured. 


4. Under the foregoing rulings, a judgment in favor of the defendant was 
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demanded by the evidence, and the court erred in overruling the motion for a 
new trial. 

Judgment reversed. 

Stephens and Bell, JJ., concur. 


POST et al. v. GRAND LODGE A. O. U. W. No. 40293. 
Supreme Court of Iowa, Sept. 22, 1930. 
262 Northwestern Reporter 140 
2. INSURANCE. 
False representations and recission of life insurance policy constitute affirmative 
defenses which must be pleaded and proved. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 


3. INSURANCE. 
Breach of warranty under life insurance policy as defense must be pleaded 
affirmatively by insurer in action on policy. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
4. INSURANCE. 


Beneficiary suing on life policy need not allege facts constituting performance 
of conditions precedent, general allegation that insured duly performed conditions 
being sufficient (Code 1927, §§ 11206, 11208, 11209). 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 
6. INSURANCE. 


Evidence in action on life insurance certificate held insufficient to establish 
false representations in insured’s application with reference to previous illness, if 
any, relied on as defense. , 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Grimm, Albert, and Kindig, JJ., dissenting. 

Appeal from District Court, Polk County; O. S. Franklin, Judge. 

Action upon insurance certificate. Judgment on directed verdict for plaintiff. 
Defendant appeals. 

Affirmed. 

Utterback & Forrest, of Des Moines, for appellant 

Nourse & Nourse, of Des Moines, for appellees. ~ 

Mortine, C. J. 


Insured in his application for the certificate sued upon was asked and gave 
answer to certain questions as follows: “Have you had insanity, apoplexy, palsy, 
vertigo, convulsions, sunstroke, congestion, inflammation, or any other disorder of 
the brain or nervous system? No. B. Have you had asthma, consumption, spitting 
of blood, habitual cough, and expectoration, palpitation, or any disease of the 
throat, heart or lungs? No.” In the blank for the answer to a later request, 
namely, “Give name and address of your physician” a line was drawn with a pen, 
no name being given. At the end of the application, and immediately preceding his 
signature, was the following: “I hereby certify that the answers to the foregoing 
questions are full, complete and true, and I hereby agree that the truth of each of 
said answers shall be a condition precedent to any binding contract or benefit cer- 
tificate issued upon this application, and I hereby certify that there is nothing in my 
physical condition, family or personal history or habits of life that in any manner 
should prevent me from participating in the benefits of the Order.” Defendant’s 
contention in this court is that the insured had been prior to the application suffer- 
ing from vertigo, and that by virtue of the answers and certificate quoted there was 
a breach of warranty. On plaintiff’s motion for directed verdict the court said: 
“There is some doubt in the court’s mind whether under the evidence in this case 
the defendant has proven any false statement, but the court further finds that if 
any false statements were made they were not material. * * *” Defendant contends 
that the statements of the insured were warranties, and, if false, the policy invalid, 
whether the false statements were material or not, and that, the court having given 
as its reason for directing verdict that the statements, if false, were not material, 
the judgment should be reversed. 

[1] If the verdict was rightly directed, the judgment must be affirmed, 
though the trial court gave a wrong reason for its right conclusion. 
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The insured, Carl M. Post, was, at the date of his application, May 2, 1927, 
a physician 46 years of age. The petition set out the contract, alleged in general 
terms that the insured had paid all premiums and performed all duties to be 
performed by him and kept and carried the policy in full force, and that the 
policy was in full force at the time of his death. The petition was not assailed 
by motion or demurrer. The defense set up in the original answer was founded 
on fraudulent misrepresentation and concealment, not on breach of warranty. 
On the date the trial was begun defendant filed amended and substituted answer 
in which it stated “that the certificate of membership sued upon was procured 
by misrepresentation, fraud and concealment of the insured as hereinafter set 
out * * * that the certificate of membership sued upon was procured by 
the making of certain warranties in the application and that the insured was 
guilty of breach of warranties in procuring the said certificate as hereinafter set 
out. * * * that the insured * * * represented and warranted in writing 
* * * that he had never had vertigo, inflammation or any other disorder of 
the brain or nervous system, that he had never had palpitation or any disease, 
of the heart, or lungs; that he was not under the care of a physician, in that 
he filled out the blank application in answer to request for name and address 
of physician by placing a dash in the blank left for that purpose.” That the 
said Dr. Carl M. Post intentionally withheld and concealed the fact that he 
was then and for a period of years from on or about January 20, 1924, had been 
under the treatment of Dr. L. E. Verity, M. D., in the Battle Creek Sanitarium, 
Battle Creek, Michigan; that he was suffering at said sanitarium with vertigo 
and sensation of fullness in the head and with a disease of the heart known as 
high blood pressure; * * * that Dr. Post concealed from the defendant all 
of these facts and also expressly warranted and represented that he had had 
no disease of the heart; that said ailments and disease above mentioned were 
the contributing cause of his death. That each and every one of said represen- 
tations was material to his being admitted to membership in defendant’s society, 
* * * that each of said representations was false * * * that defendant did 
not know such representations were untrue and did not discover the falsity 
thereof until after the death of the insured. That Dr. Carl M. Post in his appli- 
cation for membership and for beneficiary certificate warranted that he had 
never had vertigo, high blood pressure or any disease of the heart and that he 
was not under the care of a physician as hereinbefore stated; that said war- 
ranty was untrue * * * that said warranty was material to and was relied 
upon by the defendant in the issuance of the certigcate sued upon. That be- 
cause of the breach of warranties * * * and because of the fraud and con- 
cealment aforesaid * * * defendant avoided said policy. * * * offered to 
return (the assessments paid) and has continued to offer to return the same. 
* * *” The reply was a denial. By a later amendment defendant alleged 
substantially the same matters as false representations. 

[2, 3] The allegations of the amended and substituted answer and amend- 
ment were not separated into divisions, but were presented as a single defense 
consisting of alleged false representations, breach of warranty, and rescission. 
False representations and rescission, of course, constitute an affirmative defense, 
which must be pleaded and proved. Breach of warranty*must be pleaded affirma- 
tively by defendant. 33 C. J. 88. 

[4] The defendant argues that the certificate contained in the application 
that the truth of his answers “shall be a condition precedent to any binding 
contract * * * makes the representations referred to a warranty.” As con- 
ditions precedent it would be necessary for plaintiff in pleading only “to state 
generally that he duly performed all of the conditions on his part.” “It is not 
necessary to state the facts constituting such performance.” Code 1927, § 11206. 
“If either of the allegations contemplated in the three preceding sections is 
controverted, it shall not be sufficient to do so in terms contradictory of the 
allegation, but the facts relied on shall be specifically stated.” Section 11208. 
By section 11209 “any defense showing that a contract * * * sued on, is 
void or voidable * * * must be specially pleaded.” 

We do not pause to determine the question whether there was a warranty, 
or whether, if plaintiff had pleaded as a distinct defense the facts alleged to 
constitute a warranty and breach thereof, the burden of proof would have been 
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upon plaintiff to sustain his general allegations of performance. See Krause vy. 
Modern Woodmen, 133 Iowa, 199, 201, 110 N. W. 452; Wilkins v. Germania Fire 
Ins. Co., 57 Iowa, 529, 531, 10 N. W. 916; Ballagh v. Interstate Acc. Ass’n, 176 
Iowa, 110, 155 N. W. 241, 157 N. W. 726, L. R. A. 1917A, 1050; Brock v. Des 
Moines Ins. Co., 96 Iowa, 39, 64 N. W. 685; Ward v. Interstate, etc., Ass’n, 185 
Iowa, 674, 169 N. W. 451; Hart v. National Acc. Association, 105 Iowa, 717, 75 
N. W. 508; 37 C. J. 616; 32 C. J. 1291; 33 C. J. 108. 


[5] The defendant here chose to intermingle allegations of fraud and breach 
of warranty and as ground for its alleged action in rescinding the contract in 
pais. The petition alleged the issuance of the certificate. The answer alleged 
that the certificate was procured by fraud and false warranties. Execution of 
contract is not disputed. The nonexistence of the contract was not asserted, 
but the theory of the defense as alleged and as defendant presented its case 
at the trial was that the contract was induced by fraud and false warranty and 
was because thereof rescinded. Defendant voluntarily assumed the burden of 
proving these allegations as its defense. It may not change its theory on appeal. 
White v. Melchert, 208 Iowa, ——, 227 N. W. 347. 


[6] Defendant introduced the deposition of Dr. L. E. Verity, a physician of 
the Battle Creek Sanitarium, who testified: “Dr. Post first came to the sanitarium 
January 20, 1924, * * * He complained of slight increased blood pressure and 
a slight vertigo, more of a giddiness of the head than a true vertigo, which con- 
dition was greatly aggravated by constipation. Slight dyspepsia on exertion. 
His health at that time was excellent. The physical examination did not show 
any organic disease. There was no enlargement of the heart, or valvular disease, 
no evidence of decompensation, and the various kidney tests were normal. 
* * * Dr. Post complained of giddiness of the head amounting to a slight 
vertigo in 1924 and to a less extent in 1925. He did not complain of this symptom 
at all in 1926. * * * The next time that Dr. Post consulted me professionally 
was March 23, 1925. At that time his general health was good. He had noticed 
in the past few months while he had been working unusually hard, that he had 
a slight giddiness. No other symptoms. * * * There was no enlargement 
of the heart. The heart sounds were distinct. No evidence of any valvular 
disease. No accentuations and no irregularities. No evidence of decompensa- 
tion. Interrogatory 22. State whether or not he had any symptoms of vertigo 
at that time. A. None, except for the slight giddiness above mentioned follow- 
ing his period of strenuous work. * * * The next time I treated Dr. Post 
was July 8, 1925. * * * The condition of the heart was unchanged. There 
were no symptoms of vertigo at that time. The next time I treated Dr. Post 
or examined him professionally was January 7, 1926. He had no complaint ex- 
cept a moderately increased blood pressure. The physical examination showed 
no evidence of heart disease. * * * but the history taken at the time of 
his next visit, January, 1927, shows he had visited Major’s Clinic at Kansas City 
and found that the liver extract reduced his blood pressure but then he got 
a reaction in the form of marked vertigo and the blood pressure was found much 
higher than formerly. * * * I did not find any indication of vertigo at any 
time by examination. * * * He remained at the sanitarium from January 7, 
1926, to January 13, 1926.* He was rather nervous and run down from overwork 
and following rest, treatments, and mild doses of luminal he felt fine and had 
no symptoms whatever. * * * He next returned to the sanitarium January 9, 
1927. In the past few months he noticed a slight return of his giddiness. His 
blood pressure readings * * * indicate in the terms of a layman that fol- 
lowing period of overwork, overworry, etc., that his blood pressure rises to a 
higher level than the normal, probably due to general spasm of the small vascular 
stream. Following rest and relaxation his blood pressure reduces considerably 
and his general condition and symptoms are much improved. Insured, accord- 
ing to the proof of death, while playing golf, stepped in a depression, wrenched 
his hip, from which infection and abscess resulted. He was ill from October 
8, 1928, to October 21, 1928, when he died. During that time he was at the 
Battle Creek Sanitarium. 


_. Dr. Verity testified: “I was attending physician during Dr. Post’s last 
illness. The duration of his last illness at the sanitarium was from October 13, 
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1928, to October 21, 1928. The immediate cause of his death was abscess of the 
left hip. Toxic paralytic ileus and septicemia. 

“Interrogatory 39. Were there any predisposing or pre-existing causes 
which may have had influence in bringing about his final illness or hastening 
his death? <A. I do not think so. * * * The reason for the contributing 
causes of death were abscess of the left hip, probably resulting in septicemia 
which was the factor back of the toxic ileus. * * 

“Interrogatory 46. State whether or not Dr. Carl M. Post ever had any in- 
sanity, apoplexy, palsy, vertigo, convulsions, sunstroke, congestion, inflammation, 
or any other disorder of the brain or nervous system prior to May, 1927. A. No 
with the exception of the slight vertigo which has been mentioned above. * * * 

“Interrogatory 47. Name such of the above diseases as he had prior to that 
time, if any. Answer. None. 

“Interrogatory 48. Did he make complaint or consult you at any of your 
professional consultations with him, concerning his ailments, of any of those 
diseases? Answer. No. 

“Interrogatory 49. If so give date and the ailment. Answer. None. 

“Interrogatory 50. In your medical treatment of him, did you inform him 
that he had any of the above diseases? Answer. No. 

“Interrogatory 51. If so, name the disease. Answer. None. 

“Interrogatory 52. State whether or not Dr. Carl M. Post had at any time 
prior to May, 1927, asthma, palpitation or any disease of the throat, heart or 
lungs. Answer. No. During the history taking he was asked a direct question 
relative to vertigo and only complained of slight giddiness. That was in January, 
1924, and to a slight extent in March, 1925.” 

“Interrogatory 53. Name such diseases, if any, that he had prior to May, 
1927. Answer. None. 

“Interrogatory 54. Did he complain of any such diseases to you when you 
were treating him as his physician? Answer. No. 

“Interrogatory 55. If so, give date. Answer. No dates. 

“Interrogatory 56. Did you inform him in the course of your treatment or 
consultation, that he had any such disease? Answer. No. 

“Interrogatory 57. State whether or not Dr. Post ever consulted you pro- 
fessionally concerning or complained of suffering from any of the following 
diseases; vertigo, convulsions or any disorder of the brain or nervous system; 
asthma, palpitation or any disease of the throat, heart or lungs, and if so, what 
was it? Answer. No. During the history taking he was asked the direct 
question relative to vertigo and only complained of slight giddiness.” 

The deposition gives the blood pressure during these various times. Dr. 
Verity further testified: “I would not say that a large percentage of people have 
vertigo, but slight vertigo is a common complaint. Vertigo or a sensation of 
fullness in the head will arise from overeating or indigestion. Yes vertigo will 
arise from constipation. Yes, it is true that a large number of people have high 
blood pressure, tendancy to high blood pressure may certainly be aggravated 
by constipation. Yes, it is a fact that many men have high blood pressure and 
live for years. Yes, Dr. Post’s high blood pressure responded readily to treat- 
ment. Yes, it is fact, that at that time before Dr. Post left the Sanitarium his 
high blood pressure disappeared, or practically so and his condition in that re- 
spect became normal. That was his first visit. Yes, it is fact that anxiety, 
worry and work of a practicing physician, often increases the blood pressure. 
That is also true of any person in almost any profession or line of work. Fatigue 
is likely to aggravate an existing hypertension. Yes, in treating Dr. Post just 
before he died I learned that he had recently suffered an accident. I believe 
that the accident is the factor which resulted finally in his death. At many 
examinations his joints were always carefully examined and we never found any- 
thing to suggest any previous disease of the hip joint. Within two weeks of 
the accident, Dr. Post was dead and I feel sure that the cardio vascular condition 
did not cause his death. No, he did not die from vertigo. No, he did not die 
from heart disease. No, he did not die from cardio vascular disease. In my 
— he died from abscess of the left hip, resulting in septicemia and toxic 
ileus.” 

The medical examiner’s report, upon which the application was granted, is 
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in the usual specific form. We assume that section 8770, Code 1927, making 
physician’s certificate conclusive, is not applicable. It appears that the insured 
about the time in question took out a large amount of life insurance. 

Defendant offered in evidence an exhibit which is said to be a letter from 
Dr. Verity. The offer was rejected, and defendant complains. The letter is 
not in the record. Apparently it would be but hearsay. Clearly we cannot hold 
that the rejection of this letter was error. No other evidence of the physical 
condition of the insured or of the falsity of his representations or on the sub- 
ject of fraud was offered. 

Defendant did not undertake to enlighten the court as to the pathological 
meaning of the terms “vertigo” and “palpitation” as understood by the medical 
profession. 

“Vertigo” is a term quite commonly used in the sense of “dizziness, giddiness 
—a condition in which the individual or the objects around him appear to be 
whirling about.” Century Dict. and Cyc. “Vertigo.” Obviously, on the evi- 
dence, it was in this sense that the insured complained of “a slight vertigo, more 
of a giddiness of the head than a true vertigo.” Defendant’s witness explicitly 
testifies to that which is commonly known; that “slight vertigo is a common 
complaint * * * Will arise from overeating or indigestion * * * from con- 
stipation.” The report “marked vertigo” at the clinic at Kansas City was at- 
tributed to use of “liver extract.” This is not incredible. The existence of lesion 
causing high blood pressure or any pathological defect is wholly unsustained 
by the testimony which defendant offers. The testimony offered by the de- 
fendant itself and uncontradicted is that the insured had not had vertigo “with 
the exception of the slight vertigo, which has been mentioned above,” had made 
no complaint or consulted with a physician concerning that disease; that “he 
was asked the direct question relative to vertigo and only complained of slight 
giddiness.” Defendant suggests that the witness’s letter, which is not in evi- 
dence, is stronger than his deposition; “that doctors will not give testimony 
against each other if there is any way of avoiding it;” that “the insured got 
$65,000 of insurance in various companies between the date of application for 
this policy and the date of his death, a little more than a year aiter this policy 
was taken out;” that vertigo “is an affliction of the part of the brain known as 
the internal ear, and that vertigo is more of a signal of some other ailment 
* * * He may have any one of five diseases of which vertigo is an indication;” 
that it is undisputed that the insured suffered for a long time with high blood 
pressure, and that his failure to give the name of his physician indicated that 
insured told the examiner that he did not have any physician. These proposi- 
tions, except as to additional life insurance, are wholly conjectural as is the 
further argument that the insured instead of stepping into a depression as stated 
in the proofs of death had an attack of vertigo which caused the fall and the 
injury which gave rise to the septicemia that caused death. Dr. Verity testifies 
that a large number of physicians and surgeons have taken their vacations at 
the sanitarium and consulted there with regard to their own health. 

A verdict in favor of the defendant would have been so contrary to the 
evidence that it could not have been permitted to stand. 

Evans, Faville, De Graff, and Wagner, JJ., concur. 

Affirmed. 

Grimm, J. (dissenting). 

The defendant has properly interposed a defense of a breach of warranty, 
and sufficient evidence was introduced to necessitate the submission of that issue 
to the jury. The cause should be reversed. 

I am authorized to say that Justices Albert and Kindig join in this dissent. 


COFFMAN vy. SECURITY BENEFIT ASS’N et al. 
No. 29471. 
Supreme Court of Kansas. Oct. 11, 1930. 
291 Pacific Reporter 753. 
1. INSURANCE. 


Member of fraternal benefit society can designate as beneficiary only per- 
isons within classes designated by statute and constitution and laws of society; 
neither member nor beneficial society can by agreement divert proceeds of bene- 
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fit certificate to one outside classes provided for by statute (Rev. St. 1923, 40— 
701 
Syllabus by the Court. 

A member of a fraternal benefit society may designate only such 
person as a beneficiary as is within the classes designated by the statute 
and the constitution and laws of the society, and neither the member 
nor the society, nor both together, can by agreement divert the funds 
derived from the benefit certificate to one outside of the classes provided 
for by the statute. 


(For other cases, see Insurance, Dec. Dig. §§ 769, 770.) 
2. INSURANCE. 

Agreement for payment of benefits under certificate of fraternal benefit 
society to one not within classes designated by statute is unenforceable (Rev. 
St. 1923, 40—701). 

‘ Syllabus by the Court. 

An agreement that such benefits shall be paid to another than one 
within the classes designated by the statute is nugatory and unenforce- 
able. 

(For other cases, see Insurance, Dec. Dig. § 770.) 

3. INSURANCE. 

Legally appointed beneficiary under benefit certificate of fraternal benefit 
society could challenge agreement for illegal diversion of benefits to member’s 
brother-in-law (Rev. St. 1923, 40—701). 

Syllabus by the Court. 

A legally appointed beneficiary has a vested interest in the benefits 
after the death of the insured, and has a right to challengé the validity 
of the agreement for the illegal diversion of the benefits and to assert 
and protect her rights under the certificate. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from District Court, Clay County; Fred R. Smith, Judge. 

Action by Lyman J. Coffman against the Security Benefit Association, Eva 
M. Gadbery, and another. From the judgment, defendant Gadbery appeals. 

Reversed and remanded, with directions. 

Ralph T. O’Neil, J. D. M. Hamilton, and Barton E. Griffith, all of Topeka, 
and W. W. Parker, of Emporia, for appellant. 

C. Vincent Jones, of Clay Center, A. W. Fulton, and Geo. R. Allen, both 


Sa and Geo. A. Jeffery and H. D. Baker, both of Wichita, for ap- 
pellees. 


Jounston, C. J. 


This action was brought by Lyman J. Coffman against Eva, M. Gadbery 
and the Security Benefit Association to recover one-half of the proceeds of a 
benefit certificate for $3,000, due upon a policy of insurance issued on the life 
of Irena B. Coffman by the association; she being the owner of the certificate at 
the time of her death on October 6, 1928, and in which Eva M. Gadbery, her 
sister, had been named as the beneficiary. In plaintiff’s petition he alleged 
the issuance of the certificate, date not given, otherwise shown to have been 
issued on the 29th of April, 1911, upon the life of Irena B. Coffman, for the 
sum of $3,000, and that Irena B. Coffman died on October 6, 1928. As a basis 
= his claim for a part of the fund to be derived from the insurance policy, he 
alleged: 

“Heretofore, the exact date of which plaintiff does not know, the defendant, The 
Security Benefit Association, duly executed an insurance policy on the life of 
the said Irena B. Coffman in her life time for the sum of three thousand 
($3,000.00) dollars. Said Irena B. Coffman thereafter was about to drop the said 
insurance, all excepting one thousand ($1,000.00) dollars thereof. Whereupon 
said Irena B. Coffman agreed with plaintiff and defendant, The Security Benefit 
Association, that if plaintiff would pay the premium upon $1,500.00 of said in- 
surance, that The Security Benefit Association should, at the death of the said 
Irena B. Coffman, pay from said policy above mentioned the sum of $1,500.00 
to plaintiff and that she and said Association would see that plaintiff got it, 
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and the said Irena B. Coffman would make a will wherein she would provide 
that if, for any reason, said $1,500.00 should not be paid to the said Lyman J. 
Coffman, said plaintiff, from said insurance that same should be paid from her 
estate; that said Irena B. Coffman thereafter died, as aforesaid, and left no 
will.” 

Plaintiff further alleged that, in reliance upon the agreement, he paid one- 
half the premium upon the policy for the first half of the year 1928, in two 
payments, amounting to $30.60, and that Irena B. Coffman paid the last half 
of the premiums for that period. The exact date of the agreement referred to 
plaintiff did not state, but he alleged it was some time near the last of the 
year of 1927, or the beginning of the year 1928, and was not in writing. He adds 
that the policy would have been dropped and discontinued, except perhaps the 
sum of $1,000, if the agreement had not been made, and that the association 
through its authorized agent, A. L. Guy, orally agreed to the arrangement. 

The Security Benefit Association alleged that it was a fraternal benefit 
society operated under the laws of Kansas, that the certificate was issued April 
29, 1911, to Irena B. Coffman, a member of the association, in which her ‘hus- 
band, Treadwell C. Coffman, was named as beneficiary. Later, and on May 21, 
1926, an application was made to the association to change the beneficiary from 
her husband to plaintiff, Lyman J. Coffman, a brother-in-law of insured, for 
one-half share, and the other one-half to defendant Eva M. Gadbery. The 
certificate, it is alleged, was returned by the association with the advice that 
under the law it could not legally name the brother-in-law of the insured as a 
beneficiary, and thereafter about May 27, 1926, the certificate was returned by 
the insured with the name of Lyman J. Coffman erased therefrom, leaving Eva 
M. Gadbery as the sole beneficiary. On March 9, 1928, the certificate as re- 
issued with the name of Eva M. Gadbery as beneficiary, was again presented to 
the association, with a request to change the name of the beneficiary, making 
the benefits payable one-half to Eva M. Gadbery, a sister, and one-half to Lyman 
J. Coffman, a brother-in-law. This request was denied, with the statement 
that a benefit certificate payable to a brother-in-law could not be issued under 
the law, -and thereafter on or about the 8th day of May, 1928, the association 
was informed by the financier of the local council that the insured was short 
of relatives and had decided to let the benefit certificate remain as it then was, 
and that the certificate outstanding named Eva M. Gadbery as the sole beneficiary. 
After the death of Irena B. Coffman, Lyman J. Coffman, the brother-in-law, 
filed a claim for one-half the proceeds of the benefit certificate, and on November 
7, 1928, notice of proof of death was filed and a claim made by appellant, Eva 
M. Gadbery, for the payment of all benefits due under the certificate. The 
association alleged that, because of adverse claims to the benefits, it could not 
safely pay either claimant without being subjected to the hazard of being re- 
quired to pay disputed benefits a second time, and it tendered the money payable 
under the certificate into court. 

Iva M. Gadbery filed a demurrer to plaintiff's amended petition, and, upon 
the argument, it was admitted that Lyman J. Coffman was a brother-in-law of 
the insured, Irena B. Coffman. The court overruled the demurrer, and an 
appeal has been taken, and error is assigned on the overruling of the demurrer 
and the refusal of the court to enter judgment in favor of Eva M. Gadbery. 

[1, 2] What right has the plaintiff to the benefits? It is agreed that his 
relationship to the insured is that of brother-in-law. He is clearly outside the 
class who may claim or receiye death benefits from a fraternal beneficiary 
society. The statute (Rep. St. 40—701), as well as the constitution and by-laws 
of the association itself, fixes definitely the relationship of those who may share 
in the benefits of a certificate of insurance. Any agreement or arrangement to 
pay benefits to persons not within the classes named, contravenes public policy 
as expressed in the statute, and is a violation of the statute itself, and is there- 
fore without effect. Agreements of this kind are contrary to the spirit and 
purpose of the association, which is organized and carried on not for profit, 
and the benefits to be paid are all derived from assessments, premiums, or dues 
collected from its members, with interest accumulations thereon. That purpose 
cannot be defeated even by the consent of the officers or agents of the associa- 
tion. It has no power to enlarge the classes to be benefited. 
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In Gillam v. Dale, 69 Kan. 362, 76 P. 861, it was decided: “That persons 
other than those designated in the statute have no insurable interest in the life 
of a member and cannot be made beneficiaries or receive death benefits.” 

And in the course of the opinion it was said: “Whatever the rule may be, 
where beneficiaries are designated in the constitution or by-laws of the society 
only, it is clearly beyond the power of benefit associations governed by the 
law of this state, and given corporate existence by such law, to pay out funds 
collected from its members to persons not within the classes designated in the 
statute.” 

See, also, Pilcher v. Puckett, 77 Kan. 284, 94 P. 132, 17 L. R. A. (N. S.) 
1083; Boice v. Shepard, 78 Kan. 308, 96 P. 485; Johnson v. United Workmen, 
91 Kan. 314, 137 P. 1190, 50 L. R. A. (N. S.) 461. 


The rule to be applied here differs from provisions allowing a member to 
designate whom he pleases as beneficiary, and so it has been said: “A statute 
or charter restrictions of this nature are constitutional and neither the society 
nor a member nor the two combined can divert the fund from the classes pre- 
scribed either directly or indirectly, as by will; the society has no power to 
issue a certificate payable to a person not belonging to one of these classes 
and the designation of a person thus ineligible as beneficiary is nugatory.” 45 
C. Ji. W7a, 222 

Following the rule of Gillam v. Dale, supra, it must be held that the plain- 
tiff was not entitled to'claim any of the death benefits on the life of the insured, 
and that the court was without authority to deal with the beneficiary and re- 
quire her to surrender a part of the proceeds legally payable to her and to her 
alone under the certificate and the laws under which it was issued. Eva M. 
Gadbery was the legally designated beneficiary. Her relations to the insured 
brought her within the classes to which benefits might be paid, and, under the 
governing laws applicable to the association, it is bound to pay the benefits to 
her according to the contract. Plaintiff cites Savage v. Modern Woodmen, 84 
Kan. 63, 113 P. 802, 33 L. R. A. (N. S.) 773, and similar cases, where equitable 
claims to persons to whom allowances were made, but these were all within 
the recognized relationship, who had an interest in the life of the insured and 
might have been named as beneficiaries. 


[3] But it is contended by plaintiff that the beneficiary named has no right 
to raise the question that plaintiff is not within the class that may receive 
death benefits, and cites the case of Obrist v. Grand Lodge, 123 Kan. 616, 256 
P. 955. In that case reference is made to a rule that ordinarily only the insurer 
can take advantage of the ineligibility of a beneficiary. That rule can have 
no application, as the authorities there cited show, where the insured is at 
liberty to appoint whom he may please. It is not applicable where the statute 
and charter of the society prescribe the classes of persons to whom benefits 
may be paid. 29 Cyc. 108. One who has been named a beneficiary has only a 
prospective interest and has no right to object to the substitution of another 
beneficiary in his place. However, where no change has been made, the death 
of the insured gives the beneficiary a vested interest in the benefits which he 
has a right to protect as against adverse claims. 

In Sluder v. National Americans, 101 Kan. 320, 166 P. 482, 483, L. R. A. 1917F, 
631, where the interest of a beneficiary was in question, it was said: “Until 
the insured died the plaintiff had only an inchoate interest in the benefit cer- 
tificate, but if she died without making an effectual change of the contract, 
her inchoate interest became a contract right, and she became entitled to as- 
sert her rights under the certificate and to challenge the validity of any steps 
or action previously taken in opposition to her rights.” 


The agreement pleaded by plaintiff, being in violation of the statute and 
of the laws of the association, was a nullity, and furnished no basis for a claim 
to the proceeds of the certificate. The defendant Gadbery, by virtue of being 
a legally appointed beneficiary, was entitled to the proceeds, and has a right to 
challenge the validity of plaintiff’s claim upon the fund by her demurrer. As to 
her, the demurrer should have been sustained. 


It is unnecessary to consider what, if any, claim plaintiff may have against 
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the estate of the insured for the $30.60 which he advanced to pay assessments 
on the certificate. ' 

The judgment sustaining the demurrer will be reversed, and the cause 
remanded, with directions to sustain the demurrer of the beneficiary, Gadbery. 


ELMORE v. CONTINENTAL LIFE INS. CO. et al. No. 29474. 
Supreme Court of Kansas. Oct, 11, 1930. 
‘ 291 Pacific Reporter 755. 
1. INSURANCE. 

Insured could assign life policy to third person as security, where policy per- 
mitted exercise of insured’s rights without beneficiary’s consent and provided for as- 
signment. 

Syllabus by the Court. 
Where a life insurance policy provides that the insured may at any time 
change the beneficiary under it and may exercise every right conferred on 

the insured by the policy without the consent of the beneficiary, and pro- 

vides that the policy may be assigned, the insured may assign the policy to 

a person other than the beneficiary for the purpose of securing the payment 

of a debt owing by the insured to the assignee. 

(For other cases, see Insurance, Dec. Dig. § 205.) 

2. INSURANCE. 

Beneficiaries could not question insured’s assignment of policy, where policy 

allowed insured to exercise rights thereunder without beneficiary’s consent. 
Syllabus by the Court. 
Under the circumstances disclosed in the opinion, the beneficiaries named 

in the policy cannot question the validity of an assignment of it made by 

the insured before his death. 

(For other cases, see Insurance, Dec. Dig. § 205.) 

Appeal from District Court, Shawnee County, Division No. 3; Otis E. Hungate, 

udge 

J "Arden by F. P. Elmore against the Continental Life Insurance Company and 
Mabel F. Spickler, individually and as guardian of Marjorie Mae Spickler, a 
minor. Judgment for plaintiff, and defendant last named appeals, for herself, 
and as guardian. 

Affirmed. 

Wm. B. Lowrance, of Topeka, for appellants. 

J. J. Schenck, C. P. Schenck, and W. Glenn Hamilton, all of Topeka, for 
appellee. 

MarSHALL, J. . 

The plaintiff, as the assignee of the insured named in a policy of life insur- 
ance, sued to recover the amount named in the policy. Mabel F. Spickler and Mar- 
jorie Mae Spickler were made parties defendant and claimed as beneficiaries. They 
asked that $6,000 be paid to Mabel F. Spickler as guardian of Marjorie Mae 
Spickler, a minor, and that $5,000 be paid to her personally. The insurance com- 
pany paid the money into court to abide the order thereof. Judgment was rendered 
in favor of the plaintiff, and Mabel F. Spickler appeals for herself and as guardian 
of Marjorie Mae Spickler, a minor. 

The policy was filed with the clerk of the district court, and contained the 
following provisions: 

“Change of Beneficiary. The insured may at any time and from time to time, 
during the continuance of this policy, with the consent of the company, subject to 
any assignment of this policy, change the beneficiary or beneficiaries hereunder by 
filing at the Home Office a written request on the company’s form therefor, duly 
acknowledged, accompanied by this policy. Such change shall take effect only upon 
the endorsement of the same on this policy by the company, whereupon all rights of 
the former beneficiary or beneficiaries shall cease. If any beneficiary shall die 
before the insured, the interest of such beneficiary shall vest in the insured, unless 
otherwise stipulated herein. 

“Control of Policy. This policy is issued with the express understanding that 
the insured may, without the consent of the beneficiary, receive every benefit, ex- 
ercise every right and enjoy every privilege conferred on the insured by this policy. 
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“Privilege of Exchange. This policy may be exchanged while no premium is in 
default or waived, for any other form of policy in use by the company at the time 
the policy is issued.” 

“Assignment. Any assignment of this policy must be made in duplicate and 
both documents sent to the home office, one to be retained by the company and the 
other to be returned. The company assumes no responsibility for the validity of 
any assignment.” 

The abstract recites that: 

“This policy provided that the insured might receive a number of benefits 
and privileges, such as certain sums could be borrowed on the policy at certain 
times; that at the end of twenty years the insured if living could elect to take the 
face of the policy or exchange it for certain profit-sharing policies.” 

The assignment of the policy was as follows: 

“For value received I hereby assign, transfer, convey and set over to F. P. 
Elmore, Topeka, Kansas, all my right, title and interest in and to Policy Number 
82294, issued by the Continental Life Insurance Company, St. Louis, Missouri, on 
the life of John C. Spickler, together with all benefits contained therein.” 

The answer of Mabel F. Spickler and Mabel F. Spickler, as guardian of Mar- 
jorie Mae Spickler, a minor, contained the following: 

“That on the 10th day of April, 1925, said Life Insurance Company issued 
its certain life insurance upon the life of John C. Spickler, now deceased, in the 
sum of $11,000.00 in favor of and payable to the beneficiaries named therein, and 
alleged that the beneficiaries so named were as follows: 

“*Make policy payable to Mabel F. Spickler, relationship, wife.’ 

“‘Agrees to pay Eleven Thousand Dollars which is the face amount of this 
policy, to as provided in the endorsement attached hereto immediately 
upon receipt of due proof of the death of John C. Spickler, the insured.’ 

“The endorsement attached to the policy reads as follows: 

“In accordance with the request of the insured the proceeds of this policy as a 
death claim shall be paid in the following manner: The sum of $4,000.00 shall be 
set aside as an educational fund for Marjorie Mae, daughter of the insured, to be 
paid to her in annual installments commencing with her eighteenth birthday - 
and additional sum of $2,000.00 shall be set aside and paid to said daughter of the 
insured when she attains the age of Twenty-five years. 

““The sum of $2,500.00 shall be paid in one sum to , niece of the insured. 
The sum of $2,500 shall be paid in one sum to ———, nephew of the insured.’ ” 

The petition alleged that,, for a valuable consideration, the policy had been 
assigned by John C. Spickler to the plaintiff. The evidence disclosed that the 
assignment of the policy had been made to secure the payment of a debt from John 
C. Spickler to the plaintiff, which, at the time judgment was rendered, amounted to 
$11,000. 

The Spicklers demurred to the petition of the plaintiff, moved for judgment on 
the pleadings, and objected to the introducticn of any evidence under the petition. 

[1] 1. This case is controlled by Antrim v. International Life Ins. Co., 128 Kan. 
65, 275 P. 1084, where this court said: 


“Where husband and wife make separate applications to the same company at 
the same time for the same amount of life insurance and each names the other 
as the beneficiary, and the company issues one policy naming both of them as in- 
sured and the survivor of them as beneficiary, and the policy contains many pro- 
visions as to the rights and privileges of the insured, among which is the change 
of the beneficiary, it is not a joint policy, but one on the life of each depending upon 
different contingencies, and each is an express party to the contract.” (Syl. par. 1.) 

“Where an insured in a life insurance policy has by the terms of the policy an 
absolute right to change the beneficiary upon request the original beneficiary, as 
such, has at no time prior to the death of the insured a vested interest in such 
policy.” (Syl. par. 2.) 

“If a life insurance policy of the kind described in the first paragraph of this 
syllabus contains a provision granting the right to the insured to make a loan on the 
policy and assign it as security, either husband or wife can make a valid loan 
agreement and assignment of the policy without the consent or approval of the 
other.” (Syl. par. 3.) 

Shawnee State Bank v. Royal Union Life Ins. Co., 127 Kan. 456, 274 P. 132, 
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and its companion case, Shawnee State Bank v. Continental Life Insurance Co. of 
St. Louis, 127 Kan. 456, 274 P. 132, involved questions very similar to those pre- 
sented in the present action. The policies there provided that they should be payable 
to the estate of the insured, John C. Spickler. That is the only difference between 
those cases and the present one. 

[2] 2. The appellants argue that the assignment of the policy was never de- 
livered to the insurance company in the manner required by the terms of the policy, 
and for that reason the assignment is not good as to the beneficiaries. The policy 
required that the assignment be made in duplicate and both copies be sent to the 
home office. It was not necessary that the assignment be approved by the company. 
The assignment in the present case was delivered in September, 1926, to Roscoe C. 
Ellis, the general agent of the company for much of the state of Kansas. The 
assignment was received by Mr. Ellis before the death of John C. Spickler, but 
was not sent to the company until after his death. Ellis held the assignment 
awaiting advices concerning it from the company. The company is not questioning 
the validity of the assignment. It was effective from and after its execution. Fil- 
ing with the company was for its protection, not for the protection of the beneficiar- 
ies. The money due on the policy has been paid into court. This litigation is be- 
tween the assignee of the policy and the beneficiaries named in it. The insured 
assigned the policy, Until his death, the beneficiaries could not question the assign- 
ment. If the assignment was of sufficient validity to transfer the interest of the 
insured in the policy, the beneficiaries, under the terms of the policy, have no right 
to question the validity of the assignment. The policy is of such a nature that 
the insured had absolute control over it until the time of his death so far as the 
beneficiaries are concerned. At that time, he had done what he could to assign the 
policy to the plaintiff. The assignment was made for a valuable consideration. If 
there was any imperfection in it, its completion could have been compelled. The de- 
lay in bringing the assignment to the home office of the company was that of the 
company, not of the insured nor of the assignee. The beneficiaries named in the 


policy cannot take advantage of that delay. No one but the company can complain 
of the irregularities in the assignment. 
The judgment is affirmed. 


BILODEAU v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Hampshire. Hillsborough. June 28, 1930. Rehearing Denied, 
151 Atlantic Reporter 481. 
i. INSURANCE. 


Insurer, whose agent deceitfully informed it that insured’s health was sound, 
held estopped to assert condition that insured be in sound health on date of policy 
(Pub. Laws 1926, c. 277, § 6, re-enacting Laws 1907, c. 109, § 1). 

Pub. Laws 1926, c. 277 § 6, re-enacting Laws 1907, c. 109, § 1, provides 
that life insurance solicitor shall be regarded as insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 


Soliciting agent’s knowledge of insured’s condition being insurer’s, latter was 
charged with agent’s fraud in informing it that insured’s health was sound (Pub. 
Laws 1926, c. 277, § 6, re-enacting Laws 1907, c. 109, § 1). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Exceptions from Superior Court, Hillsborough County; Oakes, Judge. 

Action by Joseph Bilodeau, administrator, against the Prudential Insurance 
Company of America. Directed verdict for defendant, and case transferred on 
plaintiff’s exception. 


Exception sustained. 


Action to recover on a policy insuring the life of the plaintiff's intestate. She 
had consumption and was not an insurable risk when the policy was issued. The 
defendant’s soliciting agent knew her condition, but secured the issuance of the 
policy by deceitfully informing the defendant through a fraudulent application that 
her health was sound and by deceitfully informing her that her disease did not make 


her uninsurable. The policy provided that it should not take effect if the insured 
were not in sound health on its date. 





Life] New York Life Ins. Co. v. Faillace 1167 


Transferred by Oakes, judge, on the plaintiff’s exception to a directed verdict 
for the defendant. 

Thomas J. Leonard, of Nashua, for plaintiff, 

Thorp & Branch, of Manchester, for defendant. 

ALLEN, J. 

[1,2] In Domocaris v. Met. Life Ins. Co., 81 N. H. 177, 123 A. 220, the insurer 
was held liable under a parallel situation with the facts here presented, with the 
single point of difference that it did not there appear that the policy in terms re- 
quired the insured’s good health at its date for it to go into effect. The reasoning 
on which the decision in the case was reached makes the difference immaterial. The 
case rests on a theory of estoppel against the insurer in favor of an innocent policy 
holder, although it is also innocent in fact, when the policy is issued through fraud 
practiced by the agent on both parties. If the agent’s knowledge is to be imputed 
to the insurer, his fraud in law becomes its fraud, and consistency requires that it be 
estopped from asserting in defense the ineffectiveness of the policy because of the 
expressed condition precedent (Packard v. Met. Life Ins. Co., 72 N. H. 1, 54 A. 
287) relative to the insured’s health at its date, as well as from asserting the falsity 
of the representations about such health. The insurer if actually having knowledge 
of the facts would waive, or be estopped from asserting in defense, the condition, 
and if it is chargeable as though it did have actual knowledge, it is in no better 
position to take advantage of the condition. The parol evidence rule yields to doc- 
trines of estoppel and waiver. Ball. v. Granite State Mut. Aid Association, 64 N. H. 
291, 9 A. 103; Spalding v. New Hampshire Fire Ins. Co., 71 N. H. 441, 52 A. 858; 
Daley v. Met. Life Ins. Co., 81 N. H. 502, 128 A. 531, and cases cited; Schwartz v. 
Maryland Casualty Co., 82 N. H. 177, 131 A. 352. 

[3,4] The defendant’s argument in the main is an attack on the Domocaris 
Case as disregarding well-settled rules applicable to the relation of principal and 
agent, both inter se and in connection with third parties, and as leading to a radical 
departure from normal principles of compensation for wrong done. 

The argument loses sight of the construction of P. L,. c. 277, § 6, adopted in the 
Domocaris Case and controlling the result reached. ‘This statute, then Laws of 1907, 
c. 109, § 1, provides that a solicitor of life insurance shall be regarded as the agent 
of the insurer and not of the insured, and the case holds it to mean that the agent’s 
knowledge acquired in the course of soliciting business is chargeable to the insurer. 

However greatly under the facts of the case the rule thus held to be imposed 
by the statute may depart from common-law doctrines of agency, and in spite of its 
effect in some cases, as here, to make the insured better off than if no fraud had 
been committed so as to substitute a penalty for compensation, the correctness of the 
construction may not now be questioned. The Domocaris Case was decided in 
1923, and the repassage of the statute without change in the Public Laws of 1925 
carried with it this construction under the well and long-established rule that the 
re-enactment of a statute without change adopts its prior judicial interpretation, a 
tule announced as early as 1816 in Tomson v. Ward, 1 N. H. 9, and since followed 
consistently, and as recently approved as 1930 in General Motors Acceptance Corp. 
v. Brackett & Shaw, 84 N. H. ——, 150 A. 739. 

[5] The agent’s knowledge being in law the insurer’s, the latter is charged as 
though it were in fact as guilty of the fraud as he. 

Exception sustained. 

Branch, J., did not sit; the others concurred. 


NEW YORK LIFE INS. CO. v. FAILLACE. 
Supreme Court, Special Term, New York County. June 14, 1930. 
244 New York Supplement 426. 
1. INSURANCE. 


_Insurer has cause of action against beneficiary on death of insured to cancel 
policy for fraud, and need not sue estate of insured. 


(For other cases, see Insurance, Dec. Dig. § 247.) 
2. INSURANCE. 


Beneficiary on death of insured acquires interest of insured in policy, and may 
sue on policy. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 





1168 The Insurance Law Journal, Vol. 75 [Dec., 1930 


3. INSURANCE. 
Insurer cannot be compelled to await action by beneficiary to contest policy for 
fraud, but may sue to rescind policy, in view of two-year incontestability clause. 
(For other cases, see Insurance, Dec. Dig. § 247.) 
4. INSURANCE. 
Beneficiary, though not making false representations for which insurer sought 
to rescind policy, has no greater rights than insured. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Action by the New York Life Insurance Company against one Faillace. 

Decision for plaintiff. 

Louis H. Cooke, of New York City, for plaintiff. 

Daniel Mungall, of New York City, for defendant. 

WaLtsH, J. 

[1-4] This action is against the defendant beneficiary under a life insurance 
policy for the rescission of the policy on the ground of fraud. The complaint alleges 
that the insured fraudulently obtained the policy by making false statements as to 
her health; that she died within one year from the date of its issuance. It is 
further alleged that the policy contained a two-year incontestability clause, and 
that no action on the policy had been brought against the plaintiff. The complaint 
is attacked on the ground that the plaintiff has no cause of action against the de- 
fendant beneficiary, contending that plaintiff’s remedy is against the estate of de- 
ceased. The contention is untenable. Upon the death of the assured the beneficiary 
is entitled to enforce the policy provisions. Whatever interest therein the assured 
may have had during her lifetime passed to the beneficiary upon her death, and he 
alone can bring action upon the policy. In the event such action were brought, the 
plaintiff insurer would be entitled to defeat his claim by the establishment of the 
fraud alleged in its complaint. In view of the incontestability provision in the 
policy, the insurer cannot be compelled to await the bringing of such action by the 
beneficiary, but may, in order to avoid a forfeiture of its rights, seek the rescission 
here sought. While it is true, as claimed by the defendant, that the false representa- 
tions upon which the rescission is sought were not made by him, his rights are no 
greater than those of the assured, and the policy in his hands is subject to attack 
exactly as it would have been had the assured lived. To hold otherwise would permit 
defendant to withhold action on the policy until the two-year incontestable period 
had elapsed, and thereby prevent the insurer from availing itself of the fraud which 
it claims was perpetrated upon it by the assured. See American Central Life Ins. 
Co. v. Rosenstein, 46 Ind. App. 537, 92 N. E. 380; Chun Ngit Ngan v. Prudential In- 
surance Co. of America (C. C. A.) 9 F. (2d) 340. 


JOLLEY v. JEFFERSON STANDARD LIFE INS. CO. No. 55 
Supreme Court of North Carolina. Aug. 20, 1930. 
154 Southeastern Reporter 400. 


1. INSURANCE. 

Doubt as to true meaning of language of policy should be resolved against in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Policy free from uncertainty or ambiguity need not be construed, and court 
must enforce policy as written, absent fraud, considerations of public policy, or 
maintainable equities. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

“Incontestable” clause in policy precludes insurance company from questioning 
validity of contract in its inception, or urging that policy thereafter became in- 
valid by reason of condition broken. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. sian 3 

Ordinary “incontestable” clause cannot be used as means of rewriting into 
contract risks and hazards postively excluded by policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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5. INSURANCE. 
Incontestable clause held not bar to defense that double indemnity clause of 
life policy was inapplicable to death inflicted by third person. 

The double indemnity clause expressly excepted from its provisions, 
inter alia, death resulting from bodily injuries inflicted by another person. 
The “incontestable” clause provided that, after one year from date the policy 
should be “incontestable for any cause” except nonpayment of premiums or 
violation of provisions relating to military service in time of war. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Superior Court, Martin County; Devin, Judge. 

Action by Mrs. Addie Jolley against the Jefferson Standard Life Insurance 
Company. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

On April 15, 1919, the defendant issued to Joseph Henry Jolley, a policy of 
life insurance. Thereafter on May 26, 1929, plaintiff’s intestate, “while sitting in 
the hall of his home and through no fault of his own, and being sane and sober, 
and being engaged in no fight, affray or other unlawful enterprise, was intentionally 
shot from ambush by some person, alleged to have been one Frank Cox.” There 
has been no default in the payment of any premium and no waiver of any premium 
on account of disability and the insured had never engaged in military or naval 
service or any allied branch thereof. The said policy of insurance obligated to 
pay $2,500 to the insured’s estate upon due proof of death. The policy also con- 
tained the following double indemnity clause: ‘““The Company will pay the benefic- 
iary in full settlement of all claims hereunder double the face amount of this policy, 
if during the premium paying period, and before default in the payment of any 
premium, and before waiver of any premium on account of disability, and before 
any non-forfeiture provision is in effect, the death of the Insured results from 
bodily injury within ninety days after the occurrence of such injury, provided 
death results directly and independently of all other causes, from bodily injuries 
effected solely through external, violent and accidental means while the Insured is 
sane and sober; except these provisions do not apply if the insured shall engage in 
military or naval service, or any allied branch thereof, in time of war, or in case 
death results from bodily injuries inflicted by another person or by the Insured 
himself, or in case of self-destruction.” Under the head of “General Provisions” 
occurs the following incontestable clause: “After one year from date this policy 
shall be incontestable for any cause except for non-payment of prémiums and vio- 
lation of the provisions relating to military or naval service or any allied branch 
thereof in time of war, when the Double Indemnity and Total and Permanent Dis- 
ability provisions shall not apply.” 

The defendant paid the plaintiff, administratrix of the insured, the full face 
amount of said policy, to wit, $2,500, but declined to pay the sum of $2,500 claimed 
by plaintiff under the double indemnity clause. 

The trial judge, being of the opinion that the plaintiff was not entitled to re- 
cover “any sum whatsoever on account of the double indemnity provisions of the 
policy,” nonsuited the case, from which judgment plaintiff appealed. 

Jos. W. Bailey, of Wiliamston, for appellant. 

3rooks, Parker, Smith & Wharton, of Greensboro, for appellee. 

BROGDEN, J. 


Does the incontestable clause in the policy preclude the insurance company 
from asserting that the risk producing the death was not covered by the terms 
thereof? Stated baldly, the proposition of law is this: Does the incontestable clause 
modify, extend, or enlarge the coverage clause? 

An examination of the provisions of the policy involved in this litigation dis- 
closes that the double indemnity clause by express terms does not cover accidental 
injuries resulting in death occasioned and brought about by (a) participation in 
military or navel service or any allied branch thereof in time of war; (b) bodily 
injury inflicted by another person upon the insured; (c) bodily injury inflicted by 


the insured himself; (d) self-destruction at any time whether during the first policy 
year or afterwards. 


It is clear, therefore, that accidental death resulting from bodily injury in- 
flicted by a third party is not a risk covered by the policy or assumed by the in- 
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surance company. ‘The plaintiff, however, insists that the incontestable clause of 
the policy withdraws from the company any and all right to contest the payment 
of double indemnity unless it should appear that death resulted from participation 
in military or naval service or any allied branch thereof in time of war. Thus the 
effect of plaintiff’s contention is that, while injury inflicted by a third person re- 
sulting in death is withdrawn in the double indemnity clause, such risk is written 
back into the policy by virtue of the application of the incontestable clause. 

[1,2] It is thoroughly established that, if there should be doubt as to the 
true meaning of the language used in an insurance policy, such policy should be 
construed against the company, and all such doubts resolved against the insurer. 
Crowell y. Ins. Co., 169 N. C. 35, 85 S. E. 37, Ann. Cas. 1917D, 50; Allgood v. 
Insurance Co., 186 N. C. 415, 119 S. E. 561, 30 A. L. R. 652. Furthermore, “When 
a policy of insurance contains contradictory provisions, or has been so framed as to 
leave room for construction, rendering it doubtful whether the parties intended the 
exact truth of the applicant’s statements to be a condition precedent to any binding 
contract, the court should lean against that construction which imposes upon the 
assured the obligations of a warranty. The company cannot justly complain of such 
a rule. Its attorneys, officers, or agents prepared the policy for the purpose, we 
shall assume, both of protecting the company against fraud, and of securing the 
just rights of the assured under a valid contract of insurance. It is its language 
which the court is invited to interpret, and it is both reasonable and just that its 
own words should be construed most strongly against itself.” First National Bank 
of Kansas City v. Hartford Fire Ins. Co., 95 U. S. 673, 678, 24 L. Ed. 563; Under- 
wood v. Ins. Co., 177 N. C. 327, 98 S. E. 832; Poole v. Ins. Co., 188 N. C. 468, 125 
S. E. 8. Notwithstanding, when the terms of the policy are free from uncertainty 
or ambiguity, there is no necessity for construction, and it is the plain duty of the 
court to enforce such contracts as they are written, unless fraud, considerations of 
public policy, or maintainable equities should intervene. Penn v. Ins. Co., 158 N. 
C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 593; Gant v. Ins. Co., 197 N. C. 122, 147 S. E. 
740. 


The interpretation of incontestable clauses in insurance policies and the effect 


of such clauses upon other portions of the contract has produced sharp and wide 
divergence of judicial opinion. 


The question was considered by this court in Ameri 
_, phe question was s ‘ fin can Trust Co. v. Ins. Co., 
173 N. C. 558, 92 S. E. 706, 708. The court, citing authorities, declared: “The mo- 
dern rule is that a life insurance policy containing a provision that it shall be in- 
contestable after a specified time cannot be contested by the insurer on any ground 


not expected in that provision.” But what does the expression “contesting the 
policy” mean, or what is essential to constitute a contest of the policy? The iden- 
tical question was considered in Scarborough v. Ins. Co., 171 N. C. 353, 88 S. E. 
482, 483, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1181. It is there written: “By the 
use of the term ‘incontestable’ the parties must necessarily mean that the pro- 
visions of the policy will not be contested, and not that the insurance company agrees 
to waive the right to defend itself against a risk which it never contracted to as- 
sume.” Quoting from Collins vy. Metropolitan Life Ins. Co., 27 Pa. Super. Ct. 353, 
the court continued: “By its terms it is not the claim presented by the insured, 
irrespective of the cause of death, which is made incontestable; it is merely the 
validity of the policy, as an obligation binding upon the company.” The Scar- 
borough Case has been widely quoted by various courts in the country, notably 
Hearin v. Standard Life Ins. Co. (D. C.) 8 F. (2d) 202; Myers v. Liberty Life 
Ins. Co., 124 Kan. 191, 257 P. 933, 55 A. L. R. 542; Fore v. N. Y. Life Ins. Co. 
(Ark.) 22 S. W. (2d) 401; Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 
169 N. E. 642; Wright v. Philadelphia Life Ins. Co. (D. C.) 25 F. (2d) 514. The 
Scarborough Case holds in effect that the incontestable clause has no application to a 
risk not assumed in the policy. This interpretation is amply supported by abundant 
authority. Thus in Wright v. Philadelphia Life Ins. Co. (D. C.) 25 F. (2d) 514, 
515, the court wrote: “The insurance company in this case is not denying in any 
way the validity of the contract, and therefore is not contesting the policy. Indeed, 
it stands upon the contract, affirms its validity, and says that, by the terms of the 
contract itself, the risk was not assumed.” A clear and precise exposition of the 
legal proposition is written by Cardozo, C. J., in Metropolitan Life Ins. Co. v. Con- 
way, supra. The principle was thus expressed: “The provision that a policy shall 
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be incontestable after it has been in force during the life-time of the insured for 
a period of two years is not a mandate as to coverage, a definition of the hazards 
to be borne by the insurer. It means only this, that within the limits of the coverage 
the policy shall stand, unaffected by any defense that it was invalid in its inception, 
or thereafter became invalid by reason of a condition broken. * * * Where there has 
been no assumption of the risk, there can be no liability.” 

[3-5] That is to say, the application of the incontestable clause precludes an 
insurance company from questioning the validity of the contract in its inception, or 
that it thereafter became invalid by reason of a broken condition. Hence an or- 
dinary incontestable clause cannot be used as a means of rewriting into the contract 
risks and hazards which the policy itself positively excluded. Woodbery v. N. Y. 
Life Ins. Co., 129 Misc. Rep. 365, 221 N. Y. S. 357; Sanders v. Jefferson Standard 
Life Ins. Co. (C. C. A.) 10 F. (2d) 143; Scales v. Jefferson Standard, 155 Tenn. 
412, 295 S. W. 58, 55 A. L. R. 537. A line-up of the courts upon the question will 
appear in the annotation contained in 55 A. L. R. 549. 

The plaintiff relies upon Simpson v. Ins. Co., 115 N. C. 393, 20 S. E. 517; 
Mareck v. Mutual Reserve, 62 Minn. 39, 64 N. W. 68, 54 Am. St. Rep. 613; North- 
western Mutual Life Ins. Co. v. Johnson 254 U. S. 96, 41 S. Ct. 47, 65 L. Ed. 155. 
The Mareck Case was referred to and distinguished in Myers v. Liberty Ins. Co., 
supra. The Johnson Case was referred to and distinguished in Metropolitan Life 
Ins. Co. v. Conway, supra. The Simpson Case contains implications which support 
the position taken by the plaintiff, but these implications are squarely met in the 
Scarborough Case, supra. Moreover, the incontestable clause in the Simpson Case 
was broad and comprehensive and extended far beyond the boundary of the 
clause under consideration in the case at bar. The language was: “Said policy shall 
from this date be incontestable, and when the policy becomes a claim the amount of 
insurance shall be paid immediately upon approval of proof of death.” The plain 
meaning of this language is that, when the policy becomes a claim, the total amount 
of insurance specified therein shall be paid, and an examination of the opinion dis- 
closes that the decision was based upon the words “claim” and “amount of insur- 
ance.” Hence we do not consider the Simpson Case a controlling authority upon 
the precise question presented by this appeal. 

Affirmed. 


ROCKY MOUNT SAVINGS & TRUST CO. et al. v. A TNA INS. CO. 
No. 55. 
Supreme Court of North Carolina. 
Sept. 24, 1930. 
154 Southeastern Reporter 743. 
1. INSURANCE. 
Where insured failed to pay premium at expiration of extension period, policy 
lapsed subject to conditions of reinstatement in policy. 
(For other cases, see Insurance, Dec. Dig. § 249[1].) 
4. INSURANCE. 
Right, under life policy, to reinstatement is substantial “property right.” 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 
5. INSURANCE. 


Upon application for reinstatement of life policy under terms of policy, insurer 


had right to pass upon question of insurability and evidence thereof, submitted 
by insured. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
6. INSURANCE. 
Where policy created and recognized right of reinstatement after default in 


premium payments, company must pass upon insurability in exercise of ordinary 
care, and not decline application for reinstatement upon arbitrary grounds. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
7. INSURANCE. 


Where policy gave right of reinstatement under certain conditions, it was in- 
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surer’s duty to pass upon application with reasonable promptness and diligence 
under all circumstances as they existed at time. 

(For other cases, see Insurance, Dec. Dig. §365[1].) 

12. INSURANCE. 

In action on life policy, whether insurer, in rejecting application for reinstate- 
ment after 62 days, acted with'n reasonable time, held for jury. 

Under the policy, insured had right to apply for reinstatement after 
lapse for nonpayment of premiums. The receipt, given for part payment 

of premium upon application for reinstatement, had printed on its reverse 

side a notice that, if applicant for reinstatement did not hear from company 

within 60 days, he may notify the home office, but fixed no time for deter- 
mining applicant’s insurability and resultant right of reinstatement. The 
receipt was dated November 8, applicant died December 27, and the com- 

pany denied liability January 10. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

13. INSURANCE. 

Where no time is stipulated, insurer’s failure to act, within reasonable time, 
upon application for reinstatement of lapsed policy, is waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from Superior Court, Nash County; Cowper, Special Judge. 

Action by the Rocky Mount Savings & Trust Company and another, ad- 
ministrators of the estate of Theodore N. Ross, deceased, against the A®tna Life 
Insurance Company. From a judgment-in favor of the defendant, plaintiffs appeal. 

Reversed. 

The plaintiffs are the administrators of the estate of Theodore N. Ross, de- 
ceased. The evidence tended to show that on July 1, 1925, defendant issued to T. 
N. Ross, deceased, a policy of life insurance. in the sum of $2,000, said policy being 
No. 515,135. On July 1, 1927, a premium on said policy fell due. The policy 
provided a grace of 31 days for the payment of premiums. Within the grace per- 
iod the policy holder paid $10 upon the premium and received an extension agree- 
ment. On November 7, 1927, the policyholder received a letter from the general 
agent of defendant calling his attention to the fact that his policy had lapsed, 
and also to the further fact that the policyholder could submit his request for 
reinstatement. The letter contained the following clause: “If you are not prepared 
to pay the full amount of the premium of $26.72, we will be glad to accept a par- 
tial payment of $10.00 and extend the balance of the premium if you will sign 
enclosed extension note partially filled out, Please have revival form properly 
executed and return to us with extension note signed when we will ask the company 
to reinstate your policy and extend the balance of the premium to you.” 

In consequence of said letter the policyholder filed an application for rein- 
statement, dated November 8, 1927. The application for reinstatement showed that 
the insured bad suffercd from an attack of gastritis since the policy had been 
issued, but that the attack was slight, and that he was in sound health. The 
general agent recommended unreservedly the reinstatement of the policy. The re- 
quest for extension was as follows: “Request for extension: Policy No. N-515,- 
135. The Aftna Life Insurance Company is hereby requested in consideration of 
the payment of Ten $10.00 under above numbered policy on the life of T. N. 
Ross to extend the time 60 days 19—, for the payment with interest of the premium 
on said policy which fell due ———, 19—. I agree that if the premium with in- 
terest is not paid in full within said extended period, said policy shall immediately 
lapse and become void except for any value to which it was entitled when said pre- 
mium fell due. Theo. N. Ross. (Insured or beneficiary.)” Thereupon, the agent 
issued to the insured the following receipt: “Form 257—G. No. 107230. Binding 
receipt for payment of premium. Received of Theodore N. Ross the sum of Ten 
Dollars on account of unpaid premiums with interest for reinstatement of insur- 
ance for Two Thousand Dollars on the life of Theodore N. Ross under Policy 
No. 515135 issued by the AXtna Life Insurance Company, said reinstatement to 
be effective from this date provided the Company shall be satisfied that on this 
date the applicant is eligible for reinstatement of the policy as a risk of the same 
class as when the policy was issued under its rules for reinstatement. If the com- 
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pany declines to reinstate the policy as requested, the consideration received will 
be returned on surrender of this receipt. Dated at Raleigh, N. C., this 8th day 
of Nov., 1927. W. F. Upshaw, Agent. (See reverse side.)” The reverse side reads 
as follows: “Notice. If you do not hear from the company in relation to rein- 
statement of policy within sixty days, notify the company at its home office at 
Hartford, Conn. This is a temporary receipt only. If the application for rein- 
statement is approved a regular receipt signed by an executive officer of the com- 
pany and countersigned by the agent will be given.” 

The insured died on December 27, 1927, and up to the time of his death had not 
heard from the company as to whether it had decided to reinstate. 

Subsequently the administrator of the deceased made demand upon the company 
for the payment of said policy, and on January 10, 1928, the company offered to 
return the money and declined to recognize liability upon said policy. Paragraph 
9 of the policy provides as follows: “How policy may be reinstated: Within five 
vears after default in any premium payment, if this policy has not been surrend- 
ered, it may be reinstated upon evidence of insurability satisfactory to the Com- 
pany and by payment of arrears of premiums with interest at the rate of six per 
cent per annum, and by payment or reinstatement of whatever indebtedness to the 
Company existed hereon at the date of default with interest from that date.” 

Vaughan & Yarborough and Cooley & Bone, all of Nashville, for appellants. 

Murray Allen, of Raleigh, for appellee. 

BRrocpEN, J. 

The determinative question of law is whether the forfeiture resulting from 
failure to pay the premium was waived by the defendant company. 

[1] The time for the payment.of the premium due July 1, 1927, was duly ex- 
tended until November Ist of that year. The insured failed to pay the premium on 
November Ist, and, therefore, by virtue of the express terms of the contract, his 
policy lapsed, subject, however, to the conditions of revival or reinstatement con- 
tained in paragraph 9 of said policy. 

[2, 3] The defendant insists upon forfeiture. A long line of decisions in this 
court and the uniform ruling of other courts throughout the country have estab- 
lished an axiom that the law abhors a forfeiture. Nevertheless, forfeitures are 
usually creatures of contract, and, if plainly incurred, there is no sound reason 
why the courts should refuse to enforce them in the absence of express or implied 
waiver. This idea was expressed by Chief Justice Clarke in Hay v. Association, 
143 N. C. 256, 55 S. E. 623, 624, when he wrote: “It is always sad when one 
who has made payments on his policy deprives his family of expected protection 
by failure to pay at a critical time. But insurance is a business proposition, and 
no company could survive if the insured could default while in good health, but 
retain a right to pay up when impaired health gives warning. * * * It is the 
‘nsured’s own fault when he does not make a payment as he contracted.” 

[4, 6] In the case at bar the plaintiffs rely upon the contention that the policy 
was reinstated, and that the defendant had waived the forfeiture. The methods by 
which the payment of premiums as contracted may be waived are discussed and 
applied in Foscue v. Ins. Co., 196 N. C. 139, 144 S. E. 689. The principles of waiv- 
er are well settled, but the application of those principles to particular states of 
fact frequently engender difficulty. In this case, the policy in section 9 thereof con- 
ferred upon the policyholder the right to reinstatement upon failure to pay premi- 
um. This right is a substantial property right, and by the terms of the contract 
must be exercised (a) within five years; (b) upon evidence of insurability satis- 
factory to the company and payment of arrears of premium, etc. The insured 
filed an application for reinstatement within five years and undertook to furnish 
evidence of insurability. The company had the right to pass upon the question 
of insurability and the evidence thereof submitted by the insured. Of course, it 
was the duty of the campany to pass upon the insurability in the exercise of 
ordinary care and not to decline the application of the plaintiff for reinstatement 
upon any arbitrary ground not founded on reason or the exercise of reasonable 
prudence and diligence, because the policy itself created and recognized the right 
of reinstatement after default in the payment of a premium. The insured, on or 
about November 8, executed the request for extension which is referred to in the 
evidence as an extension note. An examination of the instrument, however, dis- 
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closes that it was not a note but a request for an extension of time for 60 days to 
pay the premium,, and the further agreement that, if the premium with interest was 
not paid within said extended period, the policy would immediately lapse and be- 
come void. On the same date, to wit, November 8, 1927, the general agent of the 
company issued a temporary receipt containing the following notice on the re- 
verse side thereof: “If you do not hear from the company in relation to reinstate. 
ment of policy within 60 days, notify the company at its home office at Hartford, 
Conn. This is a temporary receipt only. If the application for reinstatement is 
approved, a regular receipt signed by an executive officer of the company and coun- 
tersigned by the agent will be given.” The defendant retained this receipt and took 
no action whatever with reference to the application of the insured for reinstate- 
ment until January 10, 1928, thus covering a period of 62 days. aa 

The plaintiffs contend that the failure to act upon the application for a 
period of 62 days was an unreasonable lapse of time from which a waiver may 
be inferred. 

[7-11] Manifestly, it was the duty of the defendant to pass upon the applica- 
tion for reinstatement with reasonable promptness and diligence under all the cir- 
cumstances as they existed at the time. If parties agree upon a period of time in 
which an act is to be performed, and such period of time is reasonable upon its 
face, then the parties must abide the terms of the agreement. If no time for the 
performance of an obligation is agreed upon by the parties, then the law prescribes 
that the act must be performed within a reasonable time. Reasonable time is gen- 
erally conceived to be a mixed question of law and fact. “If, from the admitted 
facts, the court can draw the conclusion as to whether the time is reasonable or 
unreasonable by applying to them a legal principle or a rule of law, then the 
question is one of law. .But if different inferences may be drawn, or the circum- 
stances are numerous and complicated and such that a definite legal rule cannot 
be applied to them, then the matter should be submitted to the jury. It is only 
when the facts are undisputed and different inferences cannot be reasonably drawn 
from them that the question ever becomes one of law.” Claus-Shear Co. v. Lee, 140 
N. C. 552, 53 S. E. 433, 435, 6 Ann. Cas. 243; Blalock v. Clark, 133 N. C. 306, 45 
S. E. 642; Blalock v. Clark, 137 N. C. 140, 49 S. E. 88. 

[12, 13] The notice, on the back or reverse side of the receipt referred to, 
does not undertake to fix a definite time when the company will pass upon the 
application. The notice in effect merely states that, if the applicant or insured 
does not undertake to fix a definite time when the company will pass upon the 
office. Hence no time was fixed by the company for determining the insurability 
of plaintiff's intestate, and his resultant right of reinstatement. Therefore, the 
principle of reasonable time for action by the company upon the application is ap- 
plicable. The final and determinative inquiry, then, is whether the defendant acted 
within a reasonable time under all the facts and circumstances surrounding the 
parties when the application for reinstatement was filed. 

If it did, the forfeiture was complete, and no recovery is permissible. If it 
did not, the forfeiture is deemed to be waived. 

Whether the defendant so acted, creates an issue of fact for a jury. 

Reversed. 


RHYNE v. JEFFERSON STANDARD LIFE INS. CO. 
No. 515. 
Supreme Court of North Carolina. Sept. 17, 1930. 
154 Southeastern Reporter 749. 
1. INSURANCE. 


Insured, failing to give notice of disability because of disease producing 
mental incapacity to give required notice, could recover on policy insuring against 
total disability occasioned by disease. 

Insurance contract provided that if insured before default in pay- 
ment of premium shall furnish proof of total disability by bodily injuries 
or disease, preventing him from pursuing any occupation, insurer would 
pay premiums and monthly income during lifetime of insured. Jury 
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found under conflicting evidence that insured became so insane as to be 
incapable of knowing that he had insurance policy. 


(For other cases, see, Insurance, Dec. Dig. § 539[6].) 


Appeal from Superior Court, Burke County; Lyon, Emergency Judge. 
Civil action by Brent Rhyne, guardian of R. H. Rhyne, against the Jefferson 


Standard Life Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. 


No error. 


The facts necessary to an understanding of the principles of law involved 
are set forth in the former appeal, reported in 196 N. C. 717, 147 S. E. 6. 

The following issues were submitted to the jury: 

1. “Did R. H. Rhyne, on or about February 1, 1927, become wholly and 
continuously disabled from bodily injuries or disease whereby he was and will 
be permanently, continuously and wholly prevented thereby from pursuing any 
occupation whatsoever for remuneration or profit? If so, when?” 

. “If so, did he file or cause to be filed with the defendant due proof of 
wake ‘disability after the payment of the first premium and before default in 
the payment of any subsequent premium on each of the policies in controversy?” 

3. “If he did not file such proofs, was the said R. H. Rhyne, on February 
20, 1927, and for thirty days thereafter, so insane as to be incapable of know- 
ing that he had insurance policy number 267,701 issued by the defendant, that 
he was required to pay a premium thereon on said date or within thirty days 
thereafter, and that he was totally and permanently disabled, and that he was 
required by the terms of said policy to furnish the defendant due proof of 
such disability prior to default in the payment of any premium on said pol- 


icy? 

4. “If he did not file such proofs was R. H. Rhyne, on June 15, 1927, and 
for the thirty days thereafter so insane as to be incapable of knowing that 
he had insurance policy No. 288,280, issued by the defendant, that he was re- 
quired to pay a premium thereon on said date or within thirty days thereafter, 
and that he was totally and permanently disabled and that he was required 
by the terms of said policy to furnish the defendant due proof of such dis- 
ability prior to default in the payment of any premium on said policy?” 

5. “What sum, if any, is the plaintiff entitled to recover of the defendant 
upon the cause of action set forth in the complaint?” 

The jury answered the first issue, “Yes, February 1, 1927”; the second 
issue, “No”; the third issue, “Yes”; the fourth issue, “Yes”; and the fifth 
issue, “$75.00 per month from February 1, 1927, to January 4, 1928.” 

From judgment upon the verdict the defendant appealed. 

Ervin & Ervin of Morganton, and Brooks, Parker, Smith & Wharton, of 
Greensboro, for appellant. 


John M. Mull and Avery & Patton, all of Morganton, for appellee. 
BrocpEn, J. 


The former appeal in this case, reported in 196 N. C. at page 717, 147 S. E. 


6, 7, contained the following declaration: “There was evidence from which 
the jury could find that the assured became | insane in January or February, 
1927, during the life of the policies in suit.” The evidence for the plaintiff 
in the present case is substantially the same as that introduced at the former 
trial and referred to in the former appeal. Hence, unless the court shall over- 
rule the former decision in this case, the principle of “law of the case” would 
apply to this appeal and thus determine the merits of the controversy. 


The question, then, is: Was the former appeal correctly decided? 

It is conceded that the decisions upon the proposition as to how far the 
insanity of the insured will excuse failure to furnish proof of disability are not 
uniform and have been built upon divergent theories of liability, thus working 
out variable conclusions of law. One of the first cases dealing with the subject 
was Germania Fire Insurance Co. v. Boykin, 79 U. S. (12 Wall.) 433, 20 L. Ed. 
442, In that case an insane man furnished proof of loss by affidavit to a fire 
insurance company to the effect “that he believed the buildings had been set 
on fire by an incendiary; that he had heard of repeated threats of a person 
whom he named that he would burn the premises, and that it was in con- 
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sequence of these threats that he had procured the insurance which he was 
then seeking to recover.” When this affidavit was received by the insurance 
companies, they refused to pay and notified the insured that they considered 
the policy void. The contention was made that the insured was insane when 
he wrote the affidavit. The court said: “If he were so insane as to be in- 
capable of making an intelligent statement, this would of itself excuse that 
condition of the policy.” The Boykin Case is cited with approval in Hirsch- 
Fauth Furniture Co. v. Continental Ins. Co. (D. C.) 24 F.(2d) 216, 219. The 
court said: “In reply to the suggestion that the insured, who, being insane, 
failed to file proof of loss within the time limit stated in the policy, could not 
recover, it was said that such a proposition is too repugnant to justice and 
humanity to merit serious consideration.” The Boykin Case was also cited 
with approval in Hartford Fire Ins. Co. v. Doll (C. C. A.) 23 F.(2d) 443, 444, 
56 A. L. R. 1059. In that case the insurance policy provided: “If fire occur 
the insured shall within six days give notice of any loss thereby in writing to 
this company.” The insured was injured in a tornado, was unconscious for 
some days, blind for several weeks, and confined in a hospital. It is to be noted 
that the foregoing cases involve liability for failure to give notice of destruction 
of property by fire. 


The Supreme Court of Michigan considered the question in Reed vy. Loyal 
Protective Ass’n, 154 Mich. 161, 117 N. W. 600, 605. The notice clause was as 
follows: “Unless notice of any injury or of the beginning of any sickness is 
received in writing at the home office of this association in Boston, Massachus- 
etts, on or before the expiration of fourteen days from the commencement of 
such disability, * * * the claim shall be valid only for the period dating 
from the actual time the notification is received at the home office.” The in- 
sured was injured by a fall in October and the notice was not filed until De- 
cember Ist. The insurance company contended: ‘“(1) That the contract is an 
unconditional agreement as to notice, and not subject to a construction, which 
does violence to its plain terms. (2) If this construction were a proper one, 
the plaintiff has not proved such derangement, and the proof conclusively shows 
the opposite.” The court held that there was no evidence of mental derange- 
ment, but in view of a possible new trial, the court proceeded to consider the 
question as to whether failure to give notice by reason of mental incapacity 
would excuse the forfeiture. The court said: “But we are committed to the 
doctrine in insurance cases, that a provision requiring a notice on pain of for- 
feiture will not be construed to require strict performance, when by a plain 
act of God it is made impossible of performance.” 

The Supreme Court of Nebraska discussed the principle of law involved in 
the case of Woodmen Accident Association v. Pratt, 62 Neb. 673, 87 N. W. 546, 
547, 55 L. R. A. 291, 89 Am. St. Rep. 777. In that case the plaintiff undertook 
to recover upon a total disability contract of insurance. The policy stipulated 
“that, as a condition precedent to any liability thereunder, the plaintiff shall give 
a written notice to the defendant at its home office in Lincoln, Nebraska, of 
any injury received for which indemnity is claimed, within ten days from date 
of such injury.” The accident occurred on the 17th of October, and the notice 
was mailed to the defendant the following November. The court said: “A com- 
pany of this character, organized for the purpose of providing indemnity to those 
suffering injury and loss from accident, should, and, we assume, does, have 
# higher mission than merely the collection of revenues. If the provision quoted 
must under all circumstances, and regardless of conditions, be absolutely and 
strictly complied with according to the letter thereof, then the contract can 
only be regarded as a snare and pitfall sure to entrap the unwary and deprive 
them of the protection and indemnity contracted for on their part in the best 
of faith and honesty of purpose. If the contract is legally incapable of any 
other construction than that contended for, requiring a literal and exact com- 
pliance as a condition precedent to be performed in the time mentioned, then 
if for 11 days the insured is irrational and deranged in his mind as a result 
of the accident, as he appears to have been, and therefore incapable of com- 


plying with this provision, he would be altogether debarred from relief, and 
the failure would, on legal principles, be as fatal as would be the case if the 
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time were 44 days, as in the present instance. Such a construction would be 
shocking to our sense of justice, unconscionable, and unreasonable.” 

The language employed by the Nebraska court is perhaps stronger than 
that contained in any other case, but it tends to show the divergent attitude 
of the courts upon the question involved. 

The Pratt Case, supra, was followed in Marti v. Midwest Life Insurance 
Co., 108 Neb. 845, 189 N. W. 388, 29 A. L. R. 1507. 

The Supreme Court of South Carolina passed upon the question in Levan 
v. Metropolitan Life Ins. Co., 138 S. C. 253, 136 S. E. 304, 306. The trial judge 
charged the jury “that if at the time the unpaid premium became due Levan 
was totally and permanently disabled as defined in the policy, and was incapable 
of furnishing proofs of his disability by reason of the disability itself, and that 
his beneficiary complied with the policy provisions with reasoflable promptness 
under all the circumstances, then the policy would not be considered forfeited 
for nonpayment of premium.” The court approved the instruction and quoted 
from the Supreme Court of Georgia (North American Accident Ins. Co. v. 
Watson, 6 Ga. App. 193, 64 S. E. 693) as follows: “It is settled by an overwhelm- 
ing weight of authority that where the failure to give prompt notice is not 
due to the negligence of the insured or the beneficiary, but such compliance 
has been prevented and rendered impossible by an act of God, this would fur- 
nish a sufficient legal excuse for the delay in giving the stipulated notice; and 
this doctrine has been applied in cases in which a specified time for the giving 
of the notice has been fixed by the contract.” In support of the conclusion, 
the court cited various decisions, including the Reed and Boykin Cases. 

The Supreme Court of Kentucky followed the principles of law announced 
in the foregoing cases in Metropolitan Life Ins. Co. v. Carroll, 209 Ky. 522, 
273 S. W. 54. See also Nelson v. Jefferson Standard Life Ins. Co., 199 N. C. —, 
154 S. .-752. 

The defendant relies strongly upon the following cases, to wit: New England 
Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A. L. R. 1075; 
International Life Ins. Co. v. Moeller (C. C. A.) 33 F.(2d) 386, 388; New York 
Life Ins. Co. v. Alexander, 122° Miss. 813, 85 So. 93, 15 A. L. R. 314; Thorensen 
v. Mass. Benefit Association, 68 Minn. 477, 71 N. W. 668. In the Thorensen 
Case no reason or excuse is given for failing to give the notice within the time 
required. The Alexander Case was distinguished in Levan v. Metropolitan 
Life Ins. Co. In the Moeller Case there was no evidence indicating insanity 
or physical incapacity. The court said, referring to the testimony of certain 
witnesses for plaintiff: “They pictured a man who had made a losing fight with 
tuberculosis. Their story awakens our sympathetic impulses, but it is devoid 
of facts indicating insanity or physical incapacity on Keller’s part in August, 
1914.” 

The Reynolds Case is directly in point and supports in every respect the 
conditions and constructions of law urged by the defendant. There are other 
cases which support the defendant’s contention, but after a diligent and pains- 
taking investigation of the decisions, we have come to the conclusion that the 
Rhyne Case rests upon a solid legal foundation, and that the principles of 
liability therein declared are in accordance with the weight of authority. 


[1] The contract of insurance expressly provided that: “If, after one full 
annual premium shall have been paid on this policy, and before default in the 
payment of any subsequent premium, the insured shall furnish to the company 
due proof that he has been wholly and continuously disabled by bodily in- 
juries or disease and will be permanently, continuously and wholly prevented 
thereby from pursuing any occupation whatsoever for remuneration or profit 
provided that such total and permanent disability shall occur before the an- 
niversary of the policy on which his age at nearest birthday, is 60 years, the 
company by indorsement in writing on this contract will agree to pay : (a) 
The premiums which shall become payable after receipt and approval of proof 
of said disability and during continuance thereof. (b) Monthly income during 
the lifetime of the insured, * * * of 1% of the face amount of this policy.” 
Manifestly, the policy insured against total disability occasioned by disease. The 
very disease insured against having produced mental incapacity to give the 








1178 The Insurance Law Journal, Vol. 75 [Dec., 1930 















notice required, the guardian of the plaintiff, under the principles of law an- 
nounced, was entitled to recover. 
[2] The jury found that on February 20, 1927, the insured was so insane 
as to be incapable of knowing that he had insurance or that he was required 
to pay a premium thereon. There was sufficient evidence to be submitted to 
the jury. The defendant offered strong evidence tending to show that the in- 
sured had sufficient mental capacity to give the necessary notice, and the jury 
would have been justified in so finding; but an issue of fact having been raised 
by the evidence, the verdict is conclusive of the controversy. 
There are other exceptions presented by the record, but none of them war- 
rant a new trial. 
No error. 


NELSON v. iaciieses on LIFE INS. CO. 
0; led: 
Supreme Court of North Carolina. Sept. 17, 1930. 
154 Southeastern Reporter 752. 
1. INSURANCE. 


Filing proofs of disability held not condition precedent to attaching of 
liability, where insured became insane and was incapable of furnishing proof 
(C. S. § 6479, subsecs. 4, 5). 

C. S. § 6479, subsec. 5, provided that failure to give notice within 
time provided in accident policy shall not invalidate any claim, if it was 
not reasonably possible to give notice and notice was given as soon 
as reasonably possible. Subsection 4 provided for immediate notice in 
case of accidental death. Accident policy provided for payment of dis- 
ability on submission of proofs of disability. Jury found that insured 
was so insane when becoming disabled that he was incapable of and 
unable to furnish proofs of disability. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4. INSURANCE. 

Recovery of disability payments from date of disability to filing proofs of 
loss Aeld authorized under evidence showing insured was insane and unable 
to file proofs in this (C. S. § 6479, subsec. 5.) 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Appeal from Superior Court, Warren County; Small, Judge. 

Action by Sue I. Nelson, administratrix of the estate of Meynardie Nelson, 
deceased, against the Jefferson Standard Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

No error. 

This is an action brought by plaintiff, administratrix, against the defendant, 
to recover on a policy issued by defendant to her intestate. The policy No. 
175,188 was issued on November 15, 1928. The annual premium on the policy, 
in advance, was $1,090.75. The life of plaintiff's intestate was insured for 
$25,000, and the policy contract contained the following—the basis of this action: 
“Rider attached to and forming part of Policy No. 175,188, issued to Maynardie 
Nelson, Total and permanent disability, If after one full annual premium shall 
have been paid on this policy and before default in the payment of any sub- 
sequent premium, the insured shall furnish to the company due proof of entire 
and irrevocable loss of the sight of both eyes, * * * or that he has been 
wholly and continuously disabled by bodily injuries or disease other than mental 
and will be permanently, continually and wholly prevented thereby from pur- 
suing any occupation whatsoever for remuneration or profit, provided that such 
total and permanent disability shall occur before the anniversary of the policy 
on which his age at the nearest birthday is 60 years, the Company, by en- 
dorsement in writing on this contract will agree to pay (a) The premiums 
which shall become payable after the accrual and proof of said disability and 
during the continuance thereof, and (b) Commencing immediately from the 
acceptance by the company of the original proofs of disability provided the in- 
sured is still disabled, a monthly income during the life time of the insured 
prior to the maturity of this policy as an endowment or death claim, of one per 
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cent. of the face amount of this policy, the amount otherwise payable at the 
maturity of this policy shall not be reduced by any premiums or installments 
paid under the above provisions. If disability is total but not obviously per- 
manent, it shall be presumed to be permanent after continuous total disability 
for 3 months and the waiver and installments shall accrue from the beginning 
of the fourth month of such continuous total disability. Upon receipt of due 
proof that the insured has, for more than 60 days\ immediately prior to the filing 
of such proofs, been continuously and wholly disabled through loss of reason 
or through any mental disease and presumably will be permanently, continuously 
and wholly prevented thereby from pursuing any occupation whatsoever for 
remuneration or profit, after one full annual premium shall have been paid and 
before a default in the payment of any subsequent premium, provided that such 
total and permanent disability shall occur before the anniversary of the policy 
on which his age at nearest birthday is 60 years, the Company will, by en- 
dorsement in writing on this contract grant to the insured the benefits of para- 
graph (a) above, but he shall not be entitled to the benefits of paragraph (b).” 

The premiums have been paid by the insured in accordance with the terms 
of the policy. Plaintiff’s intestate died February 27, 1929. The beneficiary of 
the $25,000 policy was the plaintiff, who has been paid that sum by defendant. 
The disability benefits were paid from October 17, 1928, until the death of plain- 
tiff’s intestate, to Sue I. Nelson, guardian of Maynardie Nelson. 

It is admitted that if any total and permanent disability occurred, it oc- 
curred before the anniversary of the policy on which insured’s age at the near- 
est birthday was 60 years, and after the payment of one full annual premium 
on the policy and before default of any subsequent premiums on said policy 
sued on. 

The issues submitted to the jury and their answers thereto, were as fol- 
lows : 

“1. Did Maynardie Nelson, the insured, become wholly and continuously 
disabled by disease, other than mental, and was he permanently, continuously 
and wholly prevented thereby from pursuing any occupation whatsoever for 
remuneration or profit, as alleged in the complaint? Answer: Yes. 

“2. If so, from what date? Answer: April 1, 1927. 

“3. If he became so disabled prior to October 17, 1928, was he continuously 
so insane that he was incapable of, and unable to furnish proof of such disability, 
as required by the terms of the policy, or to procure some one to do it for 
him? Answer: Yes. 

“4. If so, from what date? Answer: April 1, 1927. 

“5. What amount, if any, is the plaintiff entitled to recover of the defendant 
on account of premium paid after the total disability of the insured? 
$1,090.75, with interest. 

“6. What amount, if any, is the plaintiff entitled to recover of defendant 
on account of monthly benefits under said policy? Answer: $4,641.6624.” 

The court below rendered judgment on the verdict. 

The defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. The necessary facts will be set forth in the 
opinion. 


Geo. C. Green, of Weldon, and Brooks, Parker, Smith & Wharton, of 
Greensboro, for appellant. 


Travis & Travis, of Halifax, and Joseph P. Pippen and J. M. Picot, both of 
Littleton, for appellee. 

CLARKSON, J. 

The defendant, at the close of plaintiff’s evidence and at the close of all 
the evidence, made motions for judgment as in the case of non-suit. C. S. § 567. 
The court below overruled the motions, and in this we can see no error. 

In Rhyne v. Ins. Co., 196 N. C. 717, at page 718, 147 S. E. 6, 7, Stacy, C. J., 
speaking for a unanimous court, citing numerous authorities, said: “It is con- 
sidered by a majority of the courts that a stipulation in a contract of insurance 
requiring the assured after suffering injury or illness, to perform some act, such 
as furnishing to the company proof of the injury or disability within a specified 
time, ordinarily does not include cases where strict performance is prevented by 
total incapacity of the assured to act in the manner, resulting from no fault of 


Answer: 
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his own, and that performance within a reasonable time, either by the assured 
after regaining his senses or by his representative after discovering the policy, 
will suffice. * * * [page 719 of 196 N. C., 147 S. E. 6, 7]. But we are content to 
place our decision on the broad ground that, notwithstanding the literal meaning 
of the words used, unless clearly negatived, a stipulation in an insurance policy 
requiring notice should be read with an exception reasonably saving the rights 
of the assured from forfeiture when, due to no fault of his own, he is totally 
incapacitated from acting in the matter. That which cannot fairly be said to 
have been in the minds of the parties, at the time of the making of the contract 
should be held as excluded from its terms.” A petition to rehear the Rhyne 
action was denied May 31, 1929. See Rhyne v. Jeff. Stand. Life Ins. Co., 199 
N. C. —, 154 S. E. 749. 

In volume 2 C. §., under Insurance, subchapter 5, Accident and Health In- 
surance, C. S. § 6479, dealing with standard provisions in policy under subsec- 
tion 5, is the following: “Failure to give notice within the time provided in this 
policy shall not invalidate any claim, if it shall be shown not to have been reason- 
ably possible to give such notice and that notice was given as soon as was reason- 
ably possible.” (Italics ours.) 

It will be noted that under the standard provisions in policies, where time 
limit is fixed, yet the General Assembly, realizing that a hard and fast rule 
should not always be applied, put in the above provision to meet varying con- 
tingencies that might arise. Although the above provision was not cited to this 
court in the case of Mewborn v. Assurance Corporation, 198 N. C. at page 
158, 150 S. E. 887, 889, yet this court held: “The expression ‘immediate written 
notice,’ as used in the policy, we apprehend, was intended to impose upon the 
plaintiff the exercise of reasonable diligence in giving the required notice, 
which, under the apparent weight of authority, should be measured by his ability 
and opportunity to act in the premises. Carey v. Farmers’, etc., Ins. Co., 27 
Or. 146, 40 P. 91; Rhyne v. Ins. Co., 196 N. C. 717, 147 S. E. 6.” Under C. S&S. 
§ 6479, supra; latter part subsection 4, we find: “If Form (A) or Form (C) is 
used the insurer may at its option add thereto the following sentence: ‘In 
event of accidental death immediate notice thereof must be given to the in- 
surer.’ ” 

[1] The defendant contends that under the policy contract sued on, filing of 
proofs of disability was a condition precedent to the attaching liability. We 
cannot so hold. The Rhyne Case, supra, was thoroughly considered by this 
court, and we see no reason to change our opinion. There is no question 
made and it is admitted that plaintiff’s intestate paid all the premiums de- 
manded by defendant for disability benefits to plaintiff’s intestate when “wholly 
and continuously disabled by bodily injuries or disease other than mental and 
will be permanently, continuously and wholly prevented thereby from pur- 
suing any occupation whatsoever for remuneration or profit,” etc. 

Plaintiff's intestate under the provisions of the policy was clearly entitled 
to be paid from the time he was “wholly and continuously disabled,” etc.; but 
defendant contends that the policy contract, although the premiums have been 
paid, for the disability, as found by the jury occurred April 1, 1927, that there 
is a condition precedent that makes the filing of proofs necessary before lia- 
bility attaches. The defendant was paid for the disability benefits and there 
was disability commencing April 1, 1927, and continued. The defendant’s con- 
tention, under the facts of this case, is too technical. If we should so hold, 
the policy contract would be as it were a body without a heart. 

With the law settled in this jurisdiction, as above stated, what was the 
evidence? The battle waged in the court below was over these issues. We 
set them forth with the answers by the jury: “(1) Did Meynardie Nelson, the 
insured, become wholly and continuously disabled by disease, other than mental, 
and was he permanently, continuously and wholly prevented thereby from pur- 
suing any occupation whatsoever for remuneration or profit, as alleged in the 
complaint? Answer: Yes. (2) If so, from what date? Answer: April 1, 1927. 
(3) If he became so disabled prior to October 17, 1928, was he continuously so 
insane that he was incapable of, and unable to furnish proof of such disability, 
as required by the terms of the policy, or to procure some one to do it for 
him? Answer: Yes. (4). If so, from what date? Answer: April 1, 1927.” 
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[2] It is the settled rule of practice in this jurisdiction that, on a motion 
to nonsuit, the evidence which makes for the plaintiff's claim and which tends 
to support his cause of action, whether offered by the plaintiff or elicited from 
the defendant’s witnesses, is to be taken and considered in its most favorable 
light for the plaintiff, and he is entitled to the benefit of every reasonable in- 
tendment upon the evidence and every reasonable inference to be drawn there- 
from. 

The evidence in the present action tended to show: That the family of 
plaintiff's intestate was unaware of the provisions of the policy until plain- 
tiff’s intestate’s son and brother-in-law, who had charge of plaintiff's intestate’s 
business, the Nelson Vertical Paper Cutter Company, had to pay a premium 
on the policy and went to the lock box and got the policy and found it was a 
disability benefit policy. In answer to a letter written defendant’s assistant 
manager, the defendant answered as follows: “Greensboro, N. C., W. A. John- 
son, Nelson Vertical Paper Cutter Co., Littleton, N. C. We were advised last 
week by our Raleigh office that Mr. Nelson was incapable of managing his 
affairs, and requested them to advise family to have a guardian appointed, as 
disability benefits cannot be paid except to guardian. We have been holding 
file awaiting guardianship papers. Letter follows. Jefferson Standard Life In- 
surance Co.” 

Plaintiff was appointed guardian and total and permanent disability infor- 
mation was submitted to defendant on October 17, 1928. From that date until 
plaintiff’s intestate died the disability benefits were paid by defendant to plain- 
tiff as guardian. This action is for the disability benefits prior. In the in- 
formation furnished defendant on October 17, 1928, we find: “(7) Give names 
and addresses of attending physicians—Dr. L. H. Justis, Littleton, N. C. (8) 
State fully all’ symptoms in your condition from its beginning to the present 
time—Weakness, eruptions on hands and feet. (9) On what date were you forced 
to give up your occupation or work? Feby. 1927. (10) Are you now confined 
to your bed—Yes. Home—Yes. If so, how long have you been so confined— 
Practically entire time since Feby. 1927—Home and bed. (11) Have you heen 
an inmate of a hospital, asylum, sanitorium, home, or health resort of any kind? 
If so, give dates, place and full particulars. Washington Sanitorium, Wash- 
ington, D. C. 9/6/27. Tucker Sanitorium Richmond, Va., 5/27/27.” This was ac- 
companied by Friend’s statement, in part, as follows: (7) When did his present 
illness begin? About 3 years ago. (8) What is the nature of his present ill- 
ness? General debility, superinduced, in my opinion, by pellagra. (9) Is he 
at the present time, improving. Can’t say. (10) Is he, in your opinion, totally 
and permanently incapacitated from following any business or profession for 
gain or profits? Yes.” The claimant’s statement was signed by plaintiff’s in- 
testate, but prepared by the bookkeeper, for plaintiff's company, with plain- 
tiff’s intestate’s son and in the absence of plaintiff’s intestate. 

Plaintiff’s intestate’s physician attended him from November 8, 1926. He 
had pellagra, complicated by mental symptoms. The physician testified: “In 
my opinion, Mr. Nelson was continuously disabled from the 8th of November, 
1926, because he was not rational or apparently rational, long enough, I do not 
think, to transact any business that would be satisfactory. His physical con- 
dition, during that time, was very poor. * * * I don’t think he had the ability to at- 
tend to business, physical or mental, from that time until October 17, 1928. In my 
opinion he was physically and mentally diseased.” The defendant admitted and 
paid disability benefits from October 27, 1928, when guardian was appointed, 
until his death. 

[3] Similar testimony was given by his wife, two sons, brother-in-law, and 
druggist. His wife was asked the following: “What, in your opinion, was his 
physical condition at that time, with respect to alibity to follow any occupation 
for remuneration or profit? Ans. He was both disabled mentally and physically 1 
know, to pursue any occupation. J do not reckon that, I know that. Q. How 
long did that condition continue? Ans. It grew worse all the time, and we 
usually had an attendant with him all the time because he had these hallucinations 
or delusions all the time, and of course we were afraid for him to go anywhere 
and I watched him all the time, or one of the boys watched him every night. 
We had a colored man all the time except when one of the boys was with him.” 
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These and similar questions and answers were objected to by defendant when 
the questions were asked numerous witnesses for plaintiff, but the court below 
allowed them, and in this we think there was no error. 

We do not think that Stanley v. Lumber Co., 184 N. C. 302, 114 S. E. 385, 
applicable. That was a personal injury and the witness could not express an 
‘opinion on the point in issue, but there are exceptions. See Barnes v. R. R,, 
178 N. C. 264, 100 S. E. 519. 

In White v. Hines, 182 N. C. at page 279, 109 S. E. 31, 33, the law is thus 
stated: “The defendants offered in evidence a paper-writing purporting to be 
the ward’s receipt for $554, and a release of the railroad company from all 
liability resulting from the derailment. The plaintiff replied that Samuel A. 
‘White was mentally incapacitated to such an extent that at the time of its 
execution he could not comprehend the nature and effect of the instrument 
to which he had affixed his signature. Evidence as to White’s mental con- 
dition, then, was both material and essential. The defendants contended that 
testimony to the effect that he ‘was crazy’ or ‘not normal’ was the statement 
of a positive conclusion, or fact, and, for this reason incompetent. But in this 
jurisdiction it is established that a nonexpert witness, who has had conversa- 
tions and dealings with another, and a reasonable opportunity, based thereon, 
of informing an opinion as to the mental condition of such person, is not dis- 
qualified on the ground that his testimony is a mere expression of opinion. 
McLeary v. Norment, 84 N. C. 235; In re Stocks, 175 N. C. 224, 95 S. E. 360; 
In re Broach, 172 N. C. 522, 90 S. E. 681. One not an expert may give an 
opinion, founded upon observation, that a certain person is sane or insane. 
Whitaker v. Hamilton, 126 N. C. 470, 35 S. E. 815; Clary v. Clary, 24 N. C. 78.” 

[4] From the finding of the jury that the disability took place April 1, 
1927, we think that the refusal to give certain instructions prayed by defendant 
becomes immaterial. The contentions of the parties were fairly given, and the 
charge covered all the material aspects of law presented by the evidence. The 
issues submitted were proper from the pleadings and determinative of the con- 
troversy. The charge does not impinge C. S. § 564. Taking the charge as a 
whole, we do not think there was any error in not giving the prayers for in- 
structions as prayed for by defendant. ‘Taking the evidence in the light most 
favorable for plaintiff, on all the evidence, it was amply sufficient to sup- 
port the verdict. : 

In the judgment there is no error. 








COLWELL v. UNION CENTRAL LIFE INS. CO. OF 
CINCINNATI, OHIO. 
No. 5780. 
Supreme Court of North Dakota. Aug. 4, 1930. 
232 Northwestern Reporter 10. 
APPEAL AND ERROR. 

“Adverse party,” within state providing for notice of appeal, is one who ap- 
pears adverse from record and whose interests conflict with modification or re- 
versal sought; in action by insurance agent for commissions on renewal premiums, 
intervening holder of assignment from agent was not “adverse party,” and service 
on him of notice of plaintiff's appeal was unnecessary (Comp. Laws 1913, § 7821). 


Syllabus by the Court 
An “adverse party” within the meaning of section 7821, Comp. Laws 

1913 (providing for the service of notice of appeal on the adverse party), 

is a party who appears by the record to be adverse and whose interest in 

the judgment or order appealed from is in conflict with the modification 

or reversal sought by the appeal. 

(For other cases, see Appeal and Error Dec. Dig. § 414.) 
2. APPEAL AND ERROR. 

Whether party is adverse within statute providing for notice of appeal de- 
pends upon interest as shown by record; party whose interest would be prejudicially 
affected hy modification or reversal is “adverse party” (Comp. Laws 1913, § 7821). 
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Syllabus by the Court 

Whether a party is an adverse one within the meaning of section 
7821, Comp. Laws 1913, does not depend upon what position such party 
occupies in the title of the action, but upon the interests of the party as 
shown by the record. If the interests of a party in relation to the subject 
of the appeal is such that he would be prejudicially affected by a modifica- 
tion or reversal of the judgment appealed from, then he is an adverse party 
without regard to whether he appeared as plaintiff, defendant, or intervener 
in the trial court. 


(For other cases, see Appeal and Error, Dec. Dig. § 414.) 


3. APPEAL AND ERROR. 

One moving for dismissal of appeal for failure to serve notice has burden of 

showing party was adverse and was not served (Comp. Laws. 1913, § 7821). 
Syllabus by the Court 
A party who moves for a dismissal of an appeal on the ground that 

an adverse party has not been served with notice of appeal has the burden 

of sustaining the grounds of such motion by showing that the party in 

question was an adverse party within the purview of section 7821, Comp. 

Laws 1913, and that he has not been served with notice of appeal. 

(For other cases, see Appeal and Error, Dec. Dig. § 799.) 

4. INSURANCE. 

Agent’s ten-year contract fixing commissions on renewal premiums was not 
merged in second contract entered into after original term expired; agreement be- 
tween insurance company and agent held merged in subsequent agreement made 
shortly thereafter which adjusted rights under former contract; insurance agent’s 
conduct in sending letter to sub-agents relative to advantages of rival company 
constituted “interference with insurance company’s business” within clause for- 
feiting future renewal premiums. 

Syllabus by the Court 
On May 23, 1913, the plaintiff and the defendant Union Central Life 

Insurance Company made a contract whereby plaintiff was appointed man- 

ager or general agent for the defendant in North Dakota for a term of ter 

years. On May 23, 1923, a second contract was entered into between the 
same parties for the same purposes for an added term of ten years. Both 
contracts provided that it was in lieu of all former contracts. The plain- 

tiff resigned as manager on or about June 4, 1924, and on that date the par- 

ties entered into an agreement relating to the commissions to be paid to 

plaintiff on renewal premiums. The contract contained a provision that 

in the event the plaintiff “in any manner, interferes with the company’s 

business,” then “any and all future interests (of plaintiff) herein described 

shall cease.” The defendant insurance company claimed that plaintiff had 
violated this provision of the agreement and consequently forfeited all 
right to commissions under renewal premiums. The plaintiff brought this 
action for an accounting. For reasons stated in the opinion it is held: 
(a) That the contract of May 23, 1913, was not merged in the contract 

of May 23, 1923, and that the termination or cancellation of the latter con- 

tract would not affect the rights and obligations of the parties to the con- 

tract. 
(b) That the contract of May 23, 1923, was terminated by the agree- 

ment of the parties, and their rights merged in a contract of June 4, 1924; 

and that the rights and obligations of the parties, as regards any business 

growing out of the contract of May 23, 1923, is governed by the contract 
of June 4, 1924. 

(c) That the plaintiff violated the provision in the contract of June 

4, 1924, that he should not interfere with the company’s business, and con- 

sequently forfeited all right to commissions on renewal premiums under 

that contract. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Christianson, J., dissenting in part. 

Appeal from District Court, Cass County; Swenson, Judge. 
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Action by A. F. Colwell against the Union Central Life Insurance Company of 
Cincinnati, Ohio. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Conmy, Young & Conmy, of Fargo, for appellant. 

Holt, Frame & Nilles, of Fargo, for respondent. 

CHRISTIANSON, J. 

The plaintiff, Colwell, was formerly a manager or general agent in North 
Dakota for the defendant Union Central Life Insurance Company; and he brought 
this action for the purpose of obtaining an accounting from the defendant insur- 
ance company for commissions on renewal premiums collected by the company on 
business written while plaintiff was such manager or general agent. At the time 
the action was instituted the defendant Security National Bank of Fargo was the 
holder of an assignment given by the plaintiff of moneys coming to him for com- 
missions under his contract with the defendant insurance company; such assign- 
ment having been given as collateral security for the payment of an indebtedness 
of plaintiff to said bank. It appears that there was some dispute between the plain- 
tiff and the defendant bank as to what renewals were covered by the assignment, 
and hence the bank was joined as a party defendant. After the commencement of 
the action, and before the trial thereof, the claim of the bank was assigned to one 
Grady who became the owner and holder of all the bank’s rights under the as- 
signment. Grady intervened in the action, and during the first day of the trial 
thereof and before the matters in issue herein between appellant and respondent 
had been tried the plaintiff and said Grady entered into a written stipulation 
settling the matters in dispute between them as regards the assignment. The 
stipulation provides that said Grady has a first lien upon all renewal com- 
missions coming to the plaintiff from the defendant insurance company, and that 
said Grady holds the same as collateral security for the payment of certain 
specified indebtedness owing to him by the plaintiff. 

The facts necessary to an understanding of the issues involved on this appeal 
are substantially as follows: On May 23, 1913, the plaintiff and the defendant 
insurance company entered into a written contract by the terms of which the 
plaintiff was appointed manager of the defendant insurance company “to procure 
applications for life insurance, to deliver policies, to collect premiums when fur- 
nished with the policies or receipts; and to perform such other duties as may be 
required in connection therewith.” The contract contained a provision to the 
effect that the parties had executed it in duplicate “in lieu of all former con 
tracts, if any, for the term of ten years.” The territory covered by the contract 
was approximately the eastern half of the state of North Dakota. According 
to the terms of the contract the plaintiff was to be paid a certain percentage 
of the first year’s premiums and certain commissions on specified renewal 
premiums (according to the schedule set forth in the contract) on policies written 
under the contract. This contract was fully completed; and it is undisputed 
that, if there had been no further contractual relations between the parties, the 
plaintiff would be entitled to receive from the defendant insurance company 


commissions upon the renewal premiums according to the terms specified in the 
contract. 


On May 23, 1923, the parties entered into another contract. The same printed 
form was used for the second contract as had been used for the first, but certain 
changes were made in typewriting. Both the first and the second contract con- 
tained this provision: “The parties to this contract have executed it in duplicate, 
in lieu of all former contracts, if any, for the term of ten years.” The second 
contract contained the following provisions: 


“7. Renewal Rights—That the party of the first part will pay to the party 
of the second part, if living otherwise to his estate, subject to liens, if any, the 
balance of nine renewal commissions from the date of each particular policy, 
at the rate provided in Article 4, both upon the business written under this and 
former contract; less, in the event of termination of this contract, a collection 
fee of two (2%) percent, excepting that on premiums on which sub-agents receive 
renewals, the collection fee shall be but one (1%) percent.” 


“16. Extra Second Year Renewal—That the party of the first part, during the 
continuance of this contract, will pay to the party of the second part, an’ extra 
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renewal commission of five (5%) percent, as the second year premiums are 
collected and reported in cash, on policies issued on or after May 23, 1922.” 

“17. Renewals—Eleventh to Fifteenth Year—That the party of the first part, 
during the continuance of this contract, will pay to the party of the second part, 
a renewal commission of five (5%) percent on the cash reported on the eleventh 
to fifteenth years’ premiums inclusive, on the business written under former 
contract prior to May 23rd, 1922.” 

Both contracts contained a provision authorizing the insurance company to 
terminate the same upon certain specified grounds. It was claimed by the insur- 
ance company that the plaintiff had violated his contract in such manner as to 
authorize a termination thereof, and on or about June 4, 1924, the plaintiff, at the 
request of the defendant insurance company, resigned as manager, and on that 
day the following contract was entered into between the parties: 

“It is hereby agreed by the Union Central Life Insurance Company with 
Arthur F. Colwell, in view of his resignation presented and hereby accepted this 
date as Manager of the Union Central Life Insurance Company, under contract 
dated May 23, 1923, and all amendments thereto, if any, that the following com- 
missions will be paid to said Arthur F. Colwell, subject to sub-agents’ interests, 
any indebtedness due the Company now or hereafter discovered, and subject to 
any legal asignments: 

“Full first year commissions according to contract if any are unpaid at this 
date, or on any outstanding first year notes when paid. 

“During a nine year period from date, the balance of nine renewal com- 
missions, or the balance of four renewal commissions on Five Year T'erm policies, 
as follows: 

“Five percent (5%) on Endowment policies paid by less than twenty annual 
premiums and on Personal Life Income Deferred Annuity policies; and seven 
percent (7%) on Business Protection policies three percent reserve, and seven 
and one half percent (74%4%) on all other policies; less a collection fee of two 
percent (2%). Also a renewal commisison of five percent (5%), less a collection 
fee of two percent (2%), of the cash premiums paid on the eleventh to fifteenth 
years’ premiums inclusive on the business written prior to May 23, 1922, under 
the former contract prior to the contract of May 23, 1923. Also an extra renewal 
commission of five percent (5%) as the second year premiums are paid in cash 
on policies issued on and after May 23, 1922. 

“Furthermore any and all future interest herein described shall cease if said 
Arthur F. Colwell in any manner interferes with the Company’s business. 

“In the event of the death of said Arthur F. Colwell before all such renewals 
have been paid, the balance remaining unpaid shall be paid to his estate. 

“It is agreed that Arthur F. Colwell shall furnish a statement of the amounts 
owing by him to his sub-agents on this date and approved by each agent. If said 
statements are not furnished and if any amounts due his sub-agents are not paid 
by said Arthur F. Colwell within three months from date, unless he shows a valid 
set off, the Union Central Life Insurance Company is authorized to pay said 
amounts deducting them from any amounts due Arthur F. Colwell under this 
agreement.” 

Some time subsequent to June 4, 1924, the plaintiff accepted a position as state 
manager in North Dakota for the Reliance Life Insurance Company of Pittsburgh, 
Pa. After accepting this position he caused letters and circulars to be sent to 
some of the policyholders and some of the subagents of the Union Central Life 
Insurance Company, and he also had interviews with some of such sub-agents. In 
the letter sent to the subagents reference is made to the severance of the relations 
between the plaintiff and the defendant life insurance company and plaintiff’s ac- 
ceptance of the position of state manager for the Reliance Life Insurance Company. 
In the letter it is said: 

“In making the change, I found myself able to serve my clients in a much 
larger way, than I could possibly do with the Union Central, for not only does the 
Reliance offer many more kinds of policies, but it also offers Accident & Health 
protection along with its policies. * * * 

“It will be a great pleasure indeed to continue to serve you in the future, as 
it has been in the past, and to now offer all you might need, or can possibly se- 
cure in Life, Accident and. Health Insurance, the ‘Perfect Protection’ Service of 
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the Reliance Life Ins. Co., in my opinion the greatest Life Insurance Company in 
America. 

“It will pay you to investigate this Service before making further investments 
in Life, Health or Accident Ins. I enclose some literature for your information. 
If not interested, yourself, will appreciate having you pass it along to others, with 
the statement that we are looking for real big men and women to represent us in 
this State, believing that we can offer them more in every way than can any other 
Company. We have a real job for real men and women. What is more, we are 
paying them well for their services. 

“Thanking you for your patronage and cooperation in the past, and with very 
best wishes, I remain, etc.” 

Inclosed with the letter was a typewritten statement entitled: “Reliance Life 
Insurance Company v. Union Central and the reasons (in part) why I have made 
the change.” The body of the statement consists of a comparison in parallel 
columns of the life insurance policies issued by the two companies. The comparison 
is distinctly favorable to the Reliance Life Insurance Company, and, if correct, 
would doubtless have a tendency to show that that company issues policies much 
more, advantageous to the policyholders and offers a better field to soliciting agents 
than does the Union Central Life Insurance Company. It was claimed by the de- 
fendant life insurance company that this conduct on the part of the plaintiff con- 
stituted a violation of the provision in the agreement of June 4, 1924, to the effect 
that “any and all future interests herein described shall cease if said Arthur F. 
Colwell in any manner interferes with the company’s business,” and on November 
9, 1924, the president of the defendant life insurance company wrote the plaintiff 
Colwell a letter from which we quote: 

“I regret the occasion to advise that on account of your flagrant violation of 
both the spirit and the letter of our agreement of June 4, 1924, the same is hereby 
annulled, and that such future renewals as may be allowed, or credited to your ac- 
count or assigns, will be solely at the pleasure and option of the company. 

“That you may be advised of our present attitude we will without waiving 
any of our rights under the annulment, credit your account hereafter, unless other- 
wise advised.” (Here follows a statement of the credits to be allowed and the 
disposition which will be made of them.) 


The plaintiff Colwell protested against this action on the part of the defend- 
ant insurance company. The protest was of no avail, and he thereupon instituted 
this action for an accounting. The case was tried to the court without a jury 
and resulted in findings of fact, conclusions of law, and order for judgment sus- 
taining the position of the defendant insurance company in every particular, While 
there is no specific finding to that effect, the findings of fact all seem to be predi- 
cated upon the theory that the first contract, that is, the contract of 1913, was 
merged in the contract of 1923, and that both contracts were in turn merged in, 
and are controlled by, the contract of June 4, 1924. The trial court found that 
the plaintiff had violated the contract of 1923 so as to authorize a termination 
thereof by the defendant insurance company at and prior to June 4, 1924; that 
“there is no consideration for the agreement of June 4, 1924 to allow plaintiff cer- 
tain renewal commissions, except in consideration of plaintiff not intermeddling 
nor in any way interfering with defendant’s business in North Dakota.’ The 
court further found that plaintiff had. violated the spirit and letter of the con- 
tract of June 4, 1924; that the defendant insurance company had an absolute right 
to annul such agreement upon discovery of the circulars and letter sent out by the 
plaintiff to the subagents; that all the rights under both the contract of May 23, 
1913, and the contract of May 23, 1923, ceased and became null and void, and un- 
enforceable by reason of plaintiff’s violation of the terms and conditions of the 
contract of May 23, 1923, and that all rights of the plaintiff, and all persons claim- 
ing under him, under the contract of June 4, 1924, ceased and became null and 
void by reason of plaintiff’s interference with the company’s business. The court 
concluded as a matter of law that all said three contracts “have ceased, deter- 
mined, and are invalid, void and unenforceable as against said defendant”; and 
“that the sole and only rights which the plaintiff or any of the parties to this suit 
or any of the persons claiming under, by or through them, have as against the de- 
fendant, the Union Central Life Insurance Company, are contained and set forth in 
the letter of the Union Central Life Insurance Company to Arthur F. Colwell,. 
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dated November 29, 1924.” The court further found that according to the terms 
of such letter, and the showing made by the defendant company, it had in its pos- 
session a certain sum of money, which sum the company was directed to pay to 
the intervenor Grady. A certain other sum the company was directed to retain, 
as such moneys were claimed by one Tucker, who had not been made a party to 
the action. 

The plaintiff has appealed from the judgment and demands a trial anew in 
this court. 

[1-3] At the threshold of the case we are met with a motion on the part of 
the defendant life insurance company for a dismissal of the appeal on the ground 
that the intervener Grady has not been made a party to the appeal. The motion to 
dismiss is grounded upon section 7821, Comp. Laws 1913, which provides that a no- 
tice of appeal must be served upon “the adverse party.” It is contended by the 
respondent life insurance company that Grady was an adverse party within the 
purview of said section 7821, and that the failure of the plaintiff to serve notice 
of appeal upon him is a fatal jurisdictional defect, requiring a dismissal of the 
appeal. 

It is elementary that a party who makes a motion has the burden of sustaining 
the grounds thereof. A party who moves for a dismissal of an appeal on the 
ground that an adverse party has not been served with notice of appeal has the 
burden of showing from the record (1) that the party not served was an adverse 
party within the purview of the statute (Potrero Neuvo Land Co. y. All Persons 
Claiming, 155 Cal. 371, 101 P. 12; Niles v. Gonzalez, 152 Cal. 90, 92 P. 74); and 
(2) that such party has not been served with notice of appeal. In this case 
there is no showing that notice of appeal was not served upon Grady. It is true 
the notice of appeal is not addressed to him and the record does not contain any 
proof of service; but for aught that appears upon the motion, the notice of appeal 
may have been served upon Grady so that he was duly informed of the fact that 
an appeal was taken. Leaving wholly on one side, however, all question as to 
service of notice of appeal, and assuming that no notice of appeal was served 
upon Grady, we are all agreed that such service was not necessary in order to 
bring up for review the questions in controversy between the plaintiff and the 
defendant life insurance company. In short, we are agreed that upon the record 
presented to us on this appeal Grady is not an adverse party within the purview 
of section 7821, supra. 

The question whether a party to an action is an adverse party upon an appeal 
taken by one of the parties to the action from the judgment therein is one which 
must be determined by the relative interests of the parties as such interests appear 
upon the face of the record, and not by the position which the parties occupy in 
the title of the action. In short, it is not a question whether a party is named 
as plaintiff, defendant, or intervener, but whether the interests of the party is 
such that they will be adversely affected if the appellant should prevail on the ap- 
peal. The meaning of the term “adverse party” under a statute somewhat similar 
to section 7821, supra, was considered by the Court of Chancery of the state of 
New York in Thompson v. Ellsworth, 1 Barb. Ch. 627, and the court there held 
that “the adverse party * * * means the party whose interest in relation to the 
subject of the appeal is in conflict with the reversal of the order or decree appealed 
from, or to the modification sought for by the appeal.” This construction or defi- 
nition of the term “adverse party” in statutes relating to appeals has been approved 
by the courts of last resort of California, Idaho, Oregon, Wyoming, and Montana 
in construing provisions of the Code of Civil Procedure of those states, quite similar 
to section 7821, supra. See Senter v. De Bernal, 38 Cal. 637; Williams v. Santa 
Clara Min. Ass’n, Cal. 193, 5 P. 85; Mannix v. Tyron, 152 Cal. 31, 91 P. 983, 984; 
Alliance Trust Co. v. O’Brien et al., 32 Or. 333. 50 P. 801, 51 P. 640; First National 
Bank v. Halliday, 98 Or. 649, 193 P. 1029; Templeton v. Morrison, 66 Or. 493, 
131 P. 319, 135 P. 95; Wright v. Spencer et al., 38 Idaho, 447, 221 P. 846; Nelson 
Bennett Co. v. Twin Falls Land & Water Co., 13 Idaho, 767, 92 P. 980, 13 Ann. 
Cas. 172; Lind v. Lambert, 40 Idaho, 569, 236 P. 121; Wyoming Hereford Ranch 
v. Hammond Packing Co., 31 Wyo. 31, 222 P. 1027; T. C. Power & Bro. v. Mur- 
phy, 26 Mont. 387, 68 P. 411; In re McGovern’s Estate, 77 Mont. 182, 250 P. 812. 

_ In Mannix v. Tryon, supra, the court said: “Persons whose interest in the sub- 
ject-matter is determined by the judgment appealed from, and which interest will 
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be injuriously affected by its reversal, are adverse parties within the meaning of 
section 940 of the Code of Civil Procedure upon whom notice of appeal must be 
served. It is said ‘an adverse party to an appeal means the party whose interest 
in relation to the subject of the appeal is in conflict with a reversal of the order 
or the decree appealed from, or the modification sought by the appeal.’ ” 


In Wyoming Hereford Ranch v. Hammond Packing Co. et al., supra, the Su- 
preme Court of Wyoming held that an adverse party is one whose interest in a 
judgment appealed from is in conflict with the modification or reversal sought or 
who is interested in sustaining the judgment. 

In Nelson Bennett Co. v. Twin Falls Land & Water Co., supra., and Lind v. 
Lambert, supra, the Idaho court held that an adverse party within the purview of a 
statute similar to section 7821, supra, is “any party who would be prejudicially 
affected by a modification or reversal of the judgment or order appealed from”; 
and in these decisions the Idaho court pointed out that, when in former decisions 
the court had said that an adverse party was one who would be “affected” by a 
reversal of the judgment, it meant “adversely affected.” This is also the view tak- 
en by the Supreme Court of Montana in Re McGovern’s Estate, supra. The de- 
cisions of the California, Oregon, Idaho, Montanna, and Wyoming courts are di- 
rectly in harmony with, and authority for, the views expressed by this court in 
Powell v. International Harvester Co., 41 N. D. 220, 170 N. W. 559, 567, wherein 
this court said: “Of course, a court cannot determine the rights of a party not be- 
fore it; and hence an appellate court has no jurisdiction to reverse or modify the 
judgment in such manner as shall affect the rights of the parties on whom notice 
of appeal has not been served, as such rights have been ascertained and finally de- 
termined by the judgment. But the lack of jurisdiction does not exist where 
such reversal or modification cannot affect the legal rights of the parties not served 
with notice. Williams v. Santa Clara Min. Co., 66 Cal. 193, 194, 5 P. 85, 86. It 
by no means follows that every person named in the title of an action as a party 
plaintiff is an adverse party on an appeal taken by the defendant from a judgment 
rendered in such action, or that every person named as a party defendant is an ad- 
verse party on an appeal taken by the plaintiff. An ‘adverse’ party, within the 
meaning of the statute relating to service of notice of appeal, is one whose interest 
in the judgment or order appealed from is in conflict with the modification or re- 
versal sought by the appellant.” 

There is no claim by the respondent insurance company that the interests of the 
intervener Grady are in conflict with the modification or reversal sought by the ap- 
pellant here. It is clear that Grady cannot possibly be adversely affected by the 
appeal. The plaintiff and Grady are not adverse parties, but their interests are the 
same and run along parallel lines. We are agreed that upon the record presented 
to us on this appeal Grady is not an adverse party under section 7821, supra. The 
motion to dismiss the appeal is therefore denied. 


[4] The first question which presents itself in determining the appeal on its 
merits is whether the contract of May 23, 1913, was merged in the contract of May 
23, 1923, and the latter contract in turn merged in the contract of June 4, 1924, so 
that from and after the execution of that contract it alone fixes the rights and 
obligations of the parties. A careful consideration of this question leads us 
to the conclusion that the contract of May 23, 1913, was not merged in either 
of the two later contracts. It is undisputed that at the time the contract of 
May 23, 1923, was executed the contract of May 23, 1913, had been completed. 
All obligations of the plaintiff under that contract had been performed and 
certain definite rights had become vested in his favor and against the de- 
fendant insurance company. The second contract, as well as the first, was made 
upon a blank prepared and furnished by the defendant insurance company, 
and, hence, under well-settled principles the resulting contracts must be con- 
strued most strongly against the company. The only provisions in the contract 
of May 23, 1923, which make any reference to a former contract or contracts 
or rights and obligations existing thereunder are the provisions which have 
already been set forth. These provisions relate merely to a small number of 
policies upon which the plaintiff was entitled to renewal commissions under 
the first contract. The great bulk of policies written under that contract re- 
mained wholly unaffected by the second contract. But even the provisions in 
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the second contract which provide for the payment of a renewal commission 
different from that stipulated in the first contract do not purport to abrogate 
the former contract. They merely provide that during continuation of the 
relations between the parties, as fixed by the new contract, the plaintiff shall 
be paid a different and somewhat larger renewal commission upon some of 
the business which was written under the former contract. There is not one 
word in that contract, however, from which it can be reasonably inferred that 
the plaintiff agreed to stake and pledge, as it were, under the second con- 
tract, all renewal commissions coming to him under the first contract. The 
provisions in the second contract relating to renewal rights, instead of evidenc- 
ing an intention that the second contract shall supersede the former one in 
all particulars, is rather to the contrary. It specifies merely that in the future 
the plaintiff shall be paid certain renewal commissions upon certain specified 
policies written under the former contract. To that extent, and to that extent 
alone, it changes the rights and obligations of the parties as fixed by the first 
contract; that is, it entitles plaintiff, as long as the second contract is in force, 
to the added commissions provided for. It is undisputed that the plaintiff had 
earned and was entitled to commissions upon renewal premiums in a large 
amount under the first contract at the time the second was made. It would 
indeed require plain and specific language to justify an interpretation of the 
contracts to the effect that the plaintiff agreed that, in the event of a termina- 
tion of the second contract by the insurance company, his right to renewal 
commissions under the first contract should become forfeited. 


We are wholly agreed that the first contract was not merged in the second 
contract, and that the rights and obligations of the parties as fixed by the first 
contract remain wholly unaffected by whether the second contract was or was 
not terminated and the rights of the plaintiff thereunder forfeited. 


The third contract, that is, the contract of June 4, 1924, does not purport to 
affect the rights and obligations arising out of the contract of May 23, 1923. 
It will be noted that in the beginning of that contract specific reference is made 
to the contract of May 23, 1923. No reference whatsoever is made to the 
former contract except in so far as reference is made to the commissions to 
be paid on the policies written under such contract which are mentioned in the 
contract of May 23, 1923. In short, the agreement of June 4, 1924, merely pur- 
ports to provide for an adjustment. of the rights of the parties as those rights 
were fixed by the contract of May 23, 1923. 


The second contract, however, was clearly merged in the third contract; 
that is, the contract of May 23, 1923, was merged in the contract of June 4, 
1924, and the rights and obligations of the parties under the second contract 
are controlled by the provisions of the third contract. We are not concerned 
with whether the defendant insurance company was or was not justified in ter- 
minating the second contract or whether the plaintiff had committed such 
acts as would forfeit his right to renewal commissions for business written 
under the second contract. It is undisputed that there was some disagreement 
between the parties, and that their differences were adjusted by the contract 
of June 4, 1924. That contract, therefore, governs. The question therefore 
presents itself whether the plaintiff was guilty of such conduct as to forfeit 
his right to commissions upon renewal premiums as stipulated in the contract 
of June 4, 1924. In short, the question presents itself whether the plaintiff “in 
any manner interfered with the defendant insurance company’s business,” in 
violation of the provisions of the contract of June 4, 1924, and as a result for- 
feited all right to commissions on renewal premiums under the contract. On 
this question the members of the court are not agreed. The writer is of the 
opinion that the conduct of the plaintiff was not such as to constitute a viola- 
tion of his contract. It is undisputed that the contract was prepared by the 
insurance company; it is also undisputed that there was no intention on the 
part of the parties that the plaintiff should be precluded from engaging in the 
life insurance business in North Dakota. On the contrary, it was expected that 
plaintiff would engage in such business and as a result enter into competition 
with the defendant insurance company for business. It is true the evidence 
shows that the plaintiff at least indirectly sought to induce agents of the de- 
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fendant insurance company to become identified with the Reliance Life In- 
surance Company, and that he presented to them statements tending to show 
that both agents and policyholders would be benefited by having contracts 
with the Reliance Life Insurance Company rather than with the Union Central 
Life Insurance Company. But, as said, it was expected that he would com- 
pete with the defendant insurance company for business and it would only be 
natural to assume that in seeking business he would endeavor to show that it 
would be to the advantage of the persons whom he solicited to contract with 
the company he was then representing. Furthermore, there is no showing that 
a single subagent of the defendant insurance company severed relations with 
it and became an agent for the Reliance Life Insurance Company, or that a 
single policyholder either canceled existing insurance in the defendant insur- 
ance company or refrained from taking new insurance in that company be- 
cause of anything that was said or done by the plaintiff. It seems to the writer 
that the provision in the contract of June 4, 1924, that, if Colwell “in any manner 
interferes with the company’s business,’ any and “all future interest herein 
described shall cease,” should be construed as having reference to the par- 
ticular business concerning which the parties were contracting. Under the ar- 
rangement made between them on June 4, 1924, Colwell ceased to have any 
control over the business covered by that contract, although he still had an 
interest therein. If the provision is construed as applicable to all situations, 
it would be practically tantamount to saying that Colwell should not engage 
in the life insurance business at all; and yet it is undisputed that there was 
no such intention, but that on the contrary it was contemplated by the parties 
that Colwell would again engage in the life insurance business as a representa- 
tive of some other company. A majority of the court, however, are of the 
opinion that the clause in the contract covers the transactions and the conduct 
of Colwell heretofore alluded to, and that his conduct in writing letters and 
sending circulars to the agents and policyholders of the defendant company con- 
stituted an interference with its business; that consequently the plaintiff for- 
feited all right to recover under the contract of June 4, 1924, and that the only 
rights he has under that contract are, as found by the trial court, those afforded 
him under the letter of the company of November 29, 1924. In short, a majority 
of the court are of the opinion that the plaintiff has forfeited all right to re- 
cover commissions upon renewal premiums under the contracts of May 23, 1923, 
and June 4, 1924, and such will be and is the judgment of this court. But, 
as said, we are all agreed that the plaintiff is entitled to recover from the de- 
fendant insurance company commissions upon renewal premiums which may be 
collected by it upon policies written under the first contract, that is, under 
the contract of May 23, 1913, and that, as regards such commissions, the rights 
of the plaintiff and the obligations of the defendant insurance company are 
controlled solely by the provisions of the contract of May 23, 1913. 

It follows therefore that the judgment appealed from must be, and it is, 
reversed, and the cause is remanded for further proceedings not inconsistent 
with this proceeding. 

Burke, C. J., and Birdzell, Nuessle, and Burr, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BELL. 
No. 19584. 


Supreme Court of Oklahoma. Sept. 9, 1930. 
291 Pacific Reporter 106. 

1. INSURANCE. 

Waiver of protection against disclosure of privileged communications may 
be withdrawn any time before acted on (Comp. St. 1921, § 589, subd. 6). 

Syllabus by the Court. 
A waiver of protection against the disclosure of privileged com- 

munications may be withdrawn at any time before acted upon. 

(For other cases, see Insurance, Dec. Dig. § 647.) 
Additional Syllabus by Editorial Staff. 
2. INSURANCE. 


Instrument executed by beneficiary of life policy held mere promise to waive 
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protection against privileged communications, withdrawable any time before 
acted on. (Comp. St. 1921, § 589, subd. 6). 

The beneficiary of the life insurance policy involved signed certi- 
ficate attached to blank claim and proof of death furnished by insur- 
ance company which read to the effect that he waived, on behalf of 
himself, or any person who should be interested in policies involved, 
all provisions of law forbidding or restricting any physician or other 
person who attended or examined deceased, from disclosing in courts 
or otherwise any knowledge, information, or belief which he thereby 
acquired, and specifically authorized all such persons to freely com- 
municate their knowledge to the company if it required them to do 
so. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

Commissioners’ Opinion. 

Appeal from District Court, Muskogee County; E. A. Summers, Judge. 

Action by Frank Bell against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Ed K. Brook, of Muskogee, for plaintiff in error. 

C. P. Kimble, of South Muskogee, for defendant in error. 

Herr, C. 

This is an action by Frank Bell against the National Life & Accident In- 
surance Company, an Arkansas corporation, to recover on a life insurance policy. 
The policy is in the sum of $200 and was issued to Daniel W. Tatum, April 29, 
1926. Plaintiff is beneficiary under the policy. Insured died July 2, 1927. Trial 
was to the court, resulting in judgment in favor of plaintiff. Defendant ap- 
peals. 

It is assigned as error that the court erred in excluding certain evidence 
offered by defendant. The defense was false and fraudulent statements made 
by insured as to his health at the time the policy was issued, At the trial, de- 
fendant sought to prove by Dr. I. C. Wolfe, the physician who attended in- 
sured during his last illness, that, from his examination of insured and the 
history of the case given him by insured, deceased was afflicted approximately 
two years prior to the time of the issuance of the policy with chronic heart 
and kidney trouble. The trial court excluded this evidence on the ground that 
the same was privileged, under subdivision 6, § 589, C. O. S. 1921. We think 
this ruling correct. 

[1, 2] Counsel concede that the communication was originally privileged 
under the provisions of said section. It is, however, contended that plaintiff 
waived the privilege by the execution and delivery to defendant insurance 
company of the following certificate attached to a blank claim and proof of 
death furnished him by said defendant: 

“I hereby waive, on behalf of myself or of any person who shall be in- 
terested in the policies hereinbefore mentioned, all provisions of law forbidding 
or restricting any physician or other person who, at any time, attended or 
examined the deceased from disclosing in the courts or otherwise, any knowl- 
edge, information or belief which he thereby required; and I hereby specifically 
authorize all such persons to freely communicate their knowledge to the Com- 
pany, if it requires them to do so.” 

This instrument is merely a written promise to waive the privilege. As- 
suming then that plaintiff, as beneficiary under the policy, might legally waive 
the privilege granted the deceased under the statute in question, still this in- 
strument was ineffective to irrecovably accomplish this purpose. Defendant 
insurance company in no wise changed or altered its position by reason thereof. 
The waiver was no part of the terms or conditions upon which the policy was 
issued. Plaintiff therefore had the right to withdraw the same at any time 
before it was acted upon. 

In 40 Cyc. at page 2405, the following rule is announced: 


“A waiver of the privilege extends to the whole transaction. A waiver may 
be recalled at any time before it is acted upon, but when the waiver is once 
acted upon the privilege is entirely lost.” 
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In Herpolsheimer et al. v. Citizens’ Insurance Company, 79 Neb. 685, 113 
N. W. 152, it is said: 

“A waiver of protectioon against the disclosure of privileged communica- 
tions may be withdrawn at any time before acted upon.” 

Our attention has been called to numerous cases in which waivers of this 
kind appear in, the insurance policy. These cases hold such waiver valid and 
binding on the beneficiary. We do not, however, consider these cases applicable 
to the situation here presented. 

Judgment should be affirmed. 

Diffendaffer, Eagleton, Reid, and Leach, CC., concur. 

Per Curiam. 

Adopted in whole. 


GALPHIN v. PIONEER LIFE INS. CO. 
No. 12955. 
Supreme Court of South Carolina. July 25, 1930. 
154 Southeastern Reporter 855. 
2. INSURANCE. 


Provision that life policy should not take effect until payment of initial 
premium was for insurer’s benefit and could be waived. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

3. INSURANCE. 

Insurer’s agent having authority to deliver life policy and collect premium 
possessed implied authority to vary mode and time of payment. 

(For other cases, see Insurance, Dec. Dig. § 142[2].) 

6. INSURANCE. 

Insured was not required to anticipate defense of release, but could plead 
cause of action without reference thereto. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

11. INSURANCE. 

Evidence that insured signed release because he was told life policy was 
not good held admissible. 

The evidence was admissible as tending to show release was ob- 
tained from insured without full knowledge of his rights. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

14. INSURANCE. 

Instruction that, if policy was delivered to insured while in bad health, 
then policy was void, unless insurer’s agent knew of sickness, in which case 
agent’s knowledge would be imputed to insurer, held proper under evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

15. INSURANCE. 

Insurer is bound by acts of agent within scope of authority, even though 
agent is actuated by fraudulent intent. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

16. INSURANCE. 

Insured’s rights are not affected because insurer’s agent’s acts are actuated 
by fraudulent intent unless insured participates in fraud. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

17. INSURANCE. 

Evidence as to insured’s mental capacity at time he executed release of lia- 
bility under life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

19. INSURANCE. 

Whether insurer’s agent waived provision that insurance should not take 
effect until initial premium was paid held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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20 INSURANCE. 

Whether insured was in sound health at time of delivery of life policy held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
21. INSURANCE. 

Whether insured was lacking in mental capacity when he executed health 
certificate held for jury, in action on life policy. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Greenwood County; H. F. 
Rice, Judge. 

Action by George Galphin against the Pioneer Life Insurance Compdny. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Mann & Plyler, of Greenville, and Park and McDonald, of Greenwood, for 
appellant. 


W. H. Nicholson and Mays & Featherstone, all of Greenwood, for respond- 
ent. 

STABLER, J. 

This is an action to recover disability benefits under an insurance policy 
issued to the plaintiff by the defendant company. The policy was for $5,000 and 
contained a disability clause providing for the payment to the plaintiff of $10 
per month for each $1,000 of insurance in case of his total and permanent 
disability. 

The complaint is in the usual form. The plaintiff, after setting out the 
above-mentioned facts, alleged that, subsequently to the issuance of the policy, 
he became totally and permanently disabled as contemplated by its provisions; 
that thereafter he made demand upon the company for the payment of the 
monthly benefits of $50, but that payment was refused. 


The defendant pleaded a general denial, and, in addition, set up several 
special defenses. It was alleged that the policy contained the exnress provision 
that it should not become of force unless it was delivered to the plaintiff and 
the first premium paid by the insured while in good health; that this pro- 
vision was violated, in that the premium was paid and the policy delivered 
while the insured was in bad health, he having suffered a stroke of paralysis 
theretofore. It was further pleaded that before the policy was left in the pos- 
session of the plaintiff, the time for its delivery having elapsed, the company 
required the insured to furnish a health certificate as to his physical condition; 
that he did at that time make such certificate, in which he stated that he had 
had no sickness, except bilousness, since making the original application for 
the insurance; that this statement was false, in that the insured had thereto- 
fore suffered a stroke of paralysis and had been confined to his bed for a con- 
siderable time under the care of a physician; and that such misrepresentation 
was a fraud upon the defendant and relieved it from all liability under the 
terms of the policy. It was also alleged that the policy was surrendered and 
canceled on March 8, 1927, by mutual agreement of the parties, in consideration 
of the return to the plaintiff of all premiums paid by him, amounting to $297.74; 
and that the plaintiff executed a release, surrendered the policy, and accepted 
and retained the refunded premiums as consideration therefor. 


The case was tried in the court of common pleas for Greenwood county 
before Judge Rice and a jury. Motions for a nonsuit and for a directed verdict 
were made and refused. A verdict was found for the plaintiff, and, from 
judgment entered thereon, the defendant appeals. 


There are a number of exceptions, but the assignments of error may be 
considered under three general heads: (1) Error in admission of testimony; 
(2) error in the court’s charge to the jury; and (3) error in refusing defendant’s 
motion for a directed verdict. We will consider these in order. 

The testimony shows that the insured was a well-known citizen of the town 
of Ninety Six, and apparently was on the best of terms with the company’s 
agent, DeVore, who persuaded him, he says, to drop his insurance in the Pacific 
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Mutual Company and to take insurance with the defendant. On May 28, 
1925, respondent made application to the defendant for a policy of insurance 
in the sum of $5,000. On July 20, he amended his application by requesting that 
an additional policy in the sum of $3,000 be issued on the same plan; and the 
company issued both policies. There is no contest about the $3,000 policy, and 
it is not involved in this appeal. 

The $5,000 policy, dated July 15, 1925, contained the following provision 
as to the payment of premiums: “This policy shall not take effect until the 
first premium shall have been paid while the insured is in good health.” As to 
disability benefits, it provided: “If, before attaining the age of sixty years and 
while this policy is in full force and there is no default in payment of premiums 
thereunder, the Insured shall become totally and permanently disabled by bodily 
injury or disease so that he is and will be permanently, continuously and wholly 
prevented thereby from performing any work or performing the duties of any 
occupation for remuneration or profit, then upon receipt of due proof while 
this policy is in full force, that such total disability exists and has existed 
continuously for a period of not less than thirteen weeks, the Company will 
waive payment of further premiums falling due hereunder during the term 
of such disability, and will pay to the Insured during the term of such disability 
following the first thirteen weeks a monthly income of Ten Dollars for each 
one thousand dollars of face amount of this policy. The first payment of such 
monthly income shall be made as of the date of receipt of such proof. The 
continuous existence of total disability for a period of thirteen consecutive 
weeks will be regarded by the Company as presumptive evidence of the per- 
manence of such disability.” 

[1] The plaintiff testified that when the policy was delivered to him in 
July, he did not actually pay the premium in cash, but had an arrangement with 
the agent of the company to keep the policy in good standing until the insured 
started to gin in the fall, at which time he would pay, it appearing that the 
plaintiff was engaged in the business of ginning cotton. The appellant com- 
plains that the admission of this testimony was error, for the reason that it 
tended to vary the terms of the written contract, ,;which provided that the policy 
should not go into effect until the initial premium was actually paid; and for 
the further reason that the parol agreement was void under the statute of 
frauds (Civ. Code 1922, § 5517), in that it was for the purchase of a contract 
of insurance for the value of more than $50. 


[2-4] The exceptions raising these questions are without merit. The pro- 
vision in the policy relied on by the appellant was written into it by the com- 
pany for its own benefit, and the condition named may be waived by it or its 
agent. 37 C. J. 406. As held by the Court in Williams v. Insurance Company, 
112 S. C. 436, 100 S. E. 157, 160: “Payment may be effected by many mediums; 
and the parties may forego that part of the contract which prescribes pre- 
payment by waiver of it.” There was evidence that the policy was delivered 
in July by the local agent, and that credit was extended the insured for pay- 
ment of the initial premium. As the agent had authority to deliver the policy 
and collect the premium, he possessed the implied authority to vary the mode 
and time of payment. With regard to the contention that the agreement violated 
the statute of frauds, it is only necessary to say that, if the policy was delivered 
at the time of the alleged oral agreement—and the respondent so testified and 


the jury so found such delivery removed the transaction from the operation 
of the statute. 


[5] When the plaintiff introduced the policy in evidence, he did not offer 
the paper called the supplemental application, claimed by appellant to have 
been made by the insured on September 14. The appellant complains that the 
court erred in not requiring him to do so, for the reason that such application 
was a part of the policy. Even if we should concede—as we do not, under the 
conflicting evidence as to the delivery of the policy—that this paper was a 
part of the policy, failure to introduce it at the time the policy was offered 
did no harm to the defendant, as it was later received in evidence and the 
plaintiff was cross-examined concerning it. 

[6-11] The plaintiff was also questioned about what happened at the time 
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the representatives of the company saw him in March, 1927, for the purpose 
of having him sign a release and surrender the policy. He testified that the 
policy was read to him in part, and that he was told it was not good, and that, 
unless he surrendered it, the company would take legal action to procure it, 
and that the representatives of the company would not make a favorable report 
as to the disability benefits under the $3,000 policy. 

The appellant’s contention is that this testimony of Galphin was directed 
to an attack on the release as being fraudulent or procured by overpersuasion, 
and that it was not subject to such attack without some allegation of support. 
It appears to be a well-established practice, however, that the plaintiff is not 
required to anticipate the defense of a release which he knows is outstanding, 
but which he deems invalid; he may plead his cause of action without reference 
to it in the complaint. The defendant may set up the release in its answer 
as a defense and may then exercise its right to move the court for an order 
to require the plaintiff to reply to that portion of the answer; but, should it 
fail to procure such order, the plaintiff would have the right to offer evidence 
in denial or avoidance of the release, although he has filed no reply. See Levister 
v. Railway Company, 56 S. C. 508, 35 S. E. 207; McDowell v. Railway Com- 
pany, 113 S. C. 399, 102 S. E. 639; 34 Cyc. 1068-1094. 


It is admitted that a release of liability for tort may be attacked collaterally; 
but the appellant argues that, where the relationship between the parties is 
contractual, the rule does not apply. We can see no reason, however, why 
it should not apply equally in one case as in the other. The release itself is 
a contract, and the attack is against such contract in both cases. But even 
if there was error as contended by the appellant, it appears to have been harm- 
less, for the reason that the plaintiff had, before the bringing of his suit, re- 
pudiated the release and tendered a return of the refunded premiums, which 
were the consideration for its execution. We think, however, that the pro- 
cedure followed in the case was proper, and that evidence was admissible as 
tending to show that the release had been obtained from the insured without 
a full knowledge or understanding on his part of his rights in the premises. 

[12, 13] When Dr. Woods was on the stand, the court, over objection of the 
defendant, admitted in evidence a letter which the doctor had written the in- 
surance company on March 3, 1927, stating his opinion of Galphin’s condition at 
that time. The appellant complaint that this was error, for the reason that 
Dr. Woods was then testifying, “and it was improper to show the plaintiff’s 
physical and mental condition by the contents of this letter, and it was hearsay.” 
We do not think there is any merit in the contention. Dr. Woods was the 
physician of the insurance company at Ninety-Six, and had also attended the 
insured and had observed his condition very closely. The letter in question was 
written by him to the company after the insured had applied for the disability 
benefits under the policy; and, as held by the trial judge, it was competent on 
the ground that it was notice! to the company of the mental and physical con- 
dition of the insured. In addition, if there was error, it was harmless, for the 
reason that the witness testified that his opinion of Galphin’s condition was still 
the same as stated in his letter. 


[14-16] The appellant excepts also to certain portions of the court’s charge. 
The jury was instructed that it was not disputed that the insured was in bad 
health on September 14, and, if the policy was delivered to him on that date, 
then it was void, unless the agent knew of his sickness, in which case his knowl- 
edge would be imputed to the company. The appellant complains that this 
was error, for the reason that “knowledge of the agent of the fact that the 
plaintiff had at the time suffered a stroke of paralysis would not be imputed to the 
company in that it would be a fraud upon the company for the benefit of the insured 
of which he ought not to be allowed to take advantage.” In disposing of the ex- 
ception raising this question, we call attention to the recent case of Ayers v. Insur- 
ance Company, 148 S. C. 355, 146 S. E. 147, and authorities cited in the opinion. The 
principle is well-established that the insurer is bound by the acts of its agent 
acting within the scope of his authority, even though the agent is actuated by 
a fraudulent intent; and that the rights of the insured are not affected thereby 
unless he participated in the fraud. In the case at bar, there was no testimony 
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that the insured was a party to a fraud in the delivery of the policy on Sep- 
tember 14, if it was delivered on that date, which was a question in dispute. 
Under the issues made by the evidence, the charge was a correct statement of 
the law applicable. 

Exceptions 11, 12, 13, 14, and 16 have been disposed of by what we have 
already said. The instructions complained of by these exceptions were cor- 
rect statements of the principles of law applicable and governing, and were 
as favorable to the defendant as it had a right to expect or demand. 


[17, 18] The following charge is also made an assignment of error: “Their 
next defense is as to the cancellation of the policy. Did Galphin at the time 
that he signed this cancellation and accepted the premiums with interest— 
and the7e is no dispute that the premiums were paid to him with interest. 
Did he have mind enough to realize what he was doing? If he didn’t have 
mind enough to realize what he was doing, and if he was giving up valuable 
rights, then this release or cancellation couldn’t stand against him.” Under 
the issues of fact made by the testimony, this was a correct charge of the law 
applicable. The appellant is in error in asserting that there was no testimony 
tending to support the respondent’s claim as to his lack of mental capacity at 
the time the release was executed. Not only his own testimony, but the testi- 
mony of the physician who had examined and attended him, tended to establish 
the contention that he did not know just what his rights were at that time; 
and the court properly submitted the question to the jury under appropriate 
instructions. When the charge is considered as a whole, as it should be, we 
find no error in any of the instructions as complained of. 


The grounds of alleged error in overruling the motion for a directed verdict 
may be thus summarized: (1) That there was no legal delivery of the policy 
to the insured; (2) that the action was based on a contract which had been 
canceled; (3) that there was no competent testimony to show that the can- 
cellation was procured by fraud or deceit; (4) that the testimony shows that 
the disability complained of was suffered prior to the delivery of the policy 
and the payment of the first premium; (5) that the application for reinstate- 
ment of the policy was made after the insured had suffered a stroke of paralysis, 
and all negotiations had prior thereto were merged therein; and (6) there was 
no competent testimony that the insured did not know what he was doing when 
he executed the release. 

[19-21] It will be observed that in our consideration of alleged error in the 
admission of evidence and in the court’s charge, we necessarily examined and 
passed upon some of the testimony in the case. Our further examination of 
it convinces us that the court could not have directed a verdict for the de- 
fendant, for the reason that the plaintiff offered testimony tending to support 
his contentions on all material points. For instance, the appellant contends 
that the date of the delivery of the policy was September 14, after the insured 
had been stricken with paralysis; the respondent testified positively that the 
policy was delivered to him in July, while he was in good health. Also, while 
the agent of the company claimed that no agreement had been made between 
him and the insured as to an extention of credit for the payment of the initial 
premium, the respondent testified positively that such an arrangement was 
made. With regard to the health certificate, while the claim of the appellant 
was to the effect that the insured knew what he was doing at the time he made 
it, the respondent testified that if he did sign such a certificate his mind at 
the time was in such condition that he did not know what he was doing. There 
was also testimony of the two physicians tending to show that respondent’s 
mind at the time was bad, and that he was unfit for business. With regard 
to the execution of the release on March 8, 1927, after the respondent had 
made application for disability benefits under the policy, there was testimony 
offered for the appellant to the effect that at the time the respondent appeared 
to be normal. But the respondent testified that he knew nothing about the 
release; that, while his name signed to the paper appeared to have been written 
by him, still his mind was in such condition at the time it is claimed the release 
was executed that he had no recollection of signing it; and that, if he did 
sign it, he was not aware of what he was doing. There was also testimony 
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tending to corroborate this statement of the insured given by one of the 
physicians who had attended him. It is thus seen that the evidence was in sharp 
conflict on all material questions, and the court would have committed error 
had he not submitted the case to the jury. 

All exceptions are overruled, and the judgment of the circuit court is af- 
firmed. 

Watts, C. J., and Blease and Carter, JJ., concur. 

Cothran, J. (dissenting). 

There are certain undisputed facts in the case: Galphin applied for a $5,000 
policy containing a permanent disability feature, on May 28, 1925, signing a 
written application therefor; the application was transmitted to the home office 
of the company at Greenville, S$. C.; it was approved, and the policy, dated 
July 20, 1925, was transmitted to the local agent at Ninety Six where Galphin 
lived, for delivery in conformity with the prescribed conditions which will be 
later referred to. 

A conflict in the testimony has arisen at this point: Galphin testified that before 
he consented to make an application for the policy, he imposed the condition, which 
the agent agreed to, that he (Galphin) would pay the premium upon one of the 
policies applied for (there were two, a $3,000 and a $5,000 policy), and that he 
(the agent) “would keep the other policy in good standing until I could start my 
gin in 1925.” Galphin admitted that he knew that the company would not agree 
to such a proposition, but consented to make the application upon the agent’s assur- 
surance: “I will make the premiums and al! of that all right; you need not worry 
your head about that.” Galphin further testified that when the policies were trans- 
mitted to the agent for delivery, he paid the premium upon the $3,000 policy, and 
that both policies were delivered to him on July 23, 1925. He does not claim that 
at that time he paid the premium upon the $5,000 policy, but claims that it was de- 
livered; that instead of paying the premium in money, “I was relying on the agree- 
ment I made with Mr. DeVore,” the agent. 

The witnesses for the defendant testified that in July, 1925, both policies were 
presented to Galphin for delivery upon his payment of the premiums; that he paid 
the premium upon the $3,000 policy which was delivered to him, but that he did not 
pay the premium upon the other; that no agreement was made to extend credit to 
him for that premium, and that the policy was retained by the agents of the com- 
pany until September. 

The policy by its terms became effective upon the payment of the premium, on 
July 15, 1925, and thereafter quarterly. The first premium was due on July 15th, 
and the second on October 15th. Notwithstanding the alleged agreement between 
Galphin and the agent DeVore, Galphin recognized the fact that he was in default 
and on September 14th made a written application for a reinstatement of the policy, 
and at that time paid the first premium of $41.10 to the agent and received from him 
the policy and a receipt showing that the policy, subject to the approval of his ap- 
plication for reinstatement, was continued of force until October 15th. In that 
application he represented that he had had no other sickness than an attack of 
biliousness. As a matter of fact, on September 2d he had had a stroke of paralysis, 
resulting from a cerebral hemorrhage, a blood clot upon his brain, which was of 
such a serious nature as to require a trip with his physician to Johns Hopkins Hos- 
pital for treatment about October 10th and on account of which he claims to have 
been permanently disabled; as to this there does not appear to be any question. 

There is no controversy as to the fact that the first premium was not paid until 
September 14th, 12 days after his very serious attack of paralysis and doubtless was 
superinduced by it. It appears that from that time up to March, 1927, nearly two 
years after his attack and reinstatement of the policy which was approved Septem- 
ber 26th, the plaintiff met the quarterly premiums as they fell due. 


In February, 1927, the plaintiff made claim under the disability provision in 
the $5,000 policy. The company declined the claim and upon a visit to the plaintiff 
he was assured that his claim could not be paid for the reason that the policy was 
delivered in violation of its terms after the plaintiff had suffered the stroke of 
paralysis and while he was still sick. The plaintiff appeared to recognize the po- 
sition of the company, and, in consideration of a return of the premiums which he 
had paid with interest, he executed the following release: “Received of Pioneer 
Life Insurance Company of Greenville, South Carolina, the sum of $297.74 Two 
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Hundred Ninety-seven & 75/100 Dollars, refund of all premiums paid with interest, 
policy being delivered during sickness, in full for all claims under Policy Number 
1981 now terminated by , 

“Dated at Ninety Six, S. C., this 8th day of March, 1927. 

“In the presence of M. R. Wilkes. 

“Geo. Galphin.” 

The plaintiff accepted a check for that amount, indorsed it, deposited it in his 
bank, and drew upon it. 

As stated, there is no controversy as to the fact that the first premium upon 
the $5,000 policy was not paid until September 14, 1925; nor as to the fact that 
at that time the plaintiff was suffering from an extremely serious attack of cerebral 
hemorrhage; it was so serious as to affect his locomotion, and, as he claims, his 
mental operations, and to be the basis of his claim to a permanent disability. He is 
hardly in a position now to controvert the extreme seriousness of his illness at 
that time. 

The actual payment of the premium while the applicant was in good health was 
expressly made a condition precedent to the effectiveness of the policy, by the terms 
of the application as well as of the policy itself. 

The original application, made a part of the contract, provides: “That the 
company shall incur no liability under this application until it has been received, ap- 
proved, and the full premium stipulated on the policy has actually been paid to and 
acceptable to the company during my lifetime and good health.” 

The policy itself provides: “This policy shall not take effect until the first pre- 
miuin shall have been paid while the Insured is in good health. All premiums are 
payable in advance at the home office of the Company in Greenville, South Car- 
olina, but may be paid elsewhere to an authorized agent of the Company in ex- 
change for a receipt signed by the President or Secretary and counter-signed by 
the agent named therein.” 

Although the time of the delivery of the policy was a disputed fact in the case, 
the plaintiff testifying that it was July 23, 1925, and the agents of the company, 
September 14, upon a motion for a directed verdict, the evidence must be con- 
strued most favorably to the party opposing such motion; in this discussion there- 
fore it will be assumed that the policy was delivered on the date. fixed by the 
plaintiff, July 23d. The provisions quoted from the application and policy, make 
no reference to the delivery of the policy; but to the actual payment of the pre- 
mium,. It must be made while the applicant was in good health; that it was not, 
is apparent. 


Prima facie, therefore, the policy never became effective, and the burden is 
upon the plaintiff to break down this presumption. He seeks to accomplish this 
by the claim that the company extended credit to him upon the premium due July 
15, 1925, until some indefinite time in the fall, when his ginning operations should 
place him in a favorable financial condition. The evidence offered to sustain this 
contention is of the weakest possible character. The plaintiff testified that he 
agreed to sign the application and submit to the medical examination upon the con- 
dition that the agent would keep the policy in good standing until the ginning op- 
erations opened in the fall; he admits that he knew that the company would not 
stand for such an agreement and insisted that the consent of the district agent be 
obtained; it does not appear that any effort to obtain it was attempted, but that 
the plaintiff acted solely upon the assurance of the agent that everything would be 
all right; that he relied upon the promise of the agent, with full knowledge that 
it would not bind the company unless some one higher in authority than the so- 
liciting agent agreed thereto. 

_It seems to me impossible to conclude, under these circumstances, when the 
plaintiff knew and stated that he knew that the company would not confirm such 
an agreement on the part of the agent for extended credit, and insisted upon con- 
firmation by the district agent, one presumably of higher authority than the local 
agent, that the local agent was assuming to act for the company; on the contrary, 
the conclusion is inevitable that the plaintiff, as hé says, was relying upon the 
personal promise or assurance of the agent. Besides, there was nothing in the 
alleged agreement that bound the plaintiff to pay the premium at such indefinite 
time, even if his ginning operations permitted him to do so. 

But assuming that what passed between the plaintiff and the agent constituted 
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a complete and enforceable contract, and what is far from appearing, that the 
agent purported in such agreement to act for the company, that the delivered policy 
would become and continue effective until the plaintiff at his sweet will, and regard- 
less of his physical condition at that time, should, out of the earnings of his ginning 
operations, liquidate a questionable obligation, it is manifest that his attempt was 
to modify the precise and reasonable terms and conditions of a written agreement 
in : most material particular, without the slightest evidence of his authority 
to do so. 

The policy settles the question, in providing: “No modification of this contract 
a be made except over the signatures of two of the company’s executive 
officers.” 

Even if this provision had not been set forth in the policy, it seems clear that 
the alleged parol promise of the agent would have been obnoxious to the established 
rule of law that parol evidence is inadmissible to alter the terms of a written in- 
strument. 

The proposed evidence means, if it means anything, that, notwithstanding the 
plain unmistakable stipulation, agreed to by the plaintiff, that the policy should 
not become effective until the first premium shall have actually been paid while 
the applicant was in good health, that stipulation may be expunged from the con- 
tract by an oral agreement on the part personally of the agent that the policy should 
become effective without complying with that condition precedent. 

I do not think that it can be controverted that a stipulation, made a part of 
the contract of insurance, to the effect that, in order for the policy to become 
effective, the insured must at the time of the delivery of the policy pay the pre- 
mium and be in good health, is valid. 


In the case of Welch v. Ins. Co., 124 S. C. 492, 117 S. E. 720, the application 
and the policy contained this stipulation: “This policy shall not take effect until 
the first premium is paid and the policy delivered, nor unless on the date of said 
payment and delivery of the policy the insured is alive and in sound health.” The 
policy was not delivered for the reason that, when it was received by the local 
agent for delivery, the insured was sick. The beneficiaries brought an action 
for damages on account of the refusal to deliver. The court held: “The appellant 
was entitled to a nonsuit as asked for on the whole case, on the ground that the 
application and policy contained three conditions precedent: First, payment of the 
premium; second, delivery and acceptance of the policy; third a state of good 
health at the time of delivery.” See the array of authorities sustaining the propo- 
sition, set forth in the case of Cooley v. Ins. Co., 153 S. C. 280, at pages 288 to 292, 
150 S. E. 793. 

If then the stipulation under discussion constituted a condition precedent, it 
touched the contract in a most material particular, its very birth; and presents an 
exceptional occasion for the imperative application of the parol evidence rule. 
See Gladden v. Keistler, 141 S. C. 524, 140 S. E. 161, where the rule is fully dis- 
cussed. A very striking statement of the rule and the reasons for it is made in 
the case of Northern Assurance Co. v. Building Association, 183 U. S. 308, 22 S. St. 
133, 141, 46 L. Ed. 213, quoting from the approved opinion of the New Jersey 
Court in Franklin Insurance Company v. Martin, 40 N. J. Law, 568, 29 Am. Rep. 
271: “Upon principle, it is impossible to perceive on what ground such testimony 
should be received. A policy of insurance is a contract in writing, of such a nature 
as to be within the general rule of law that a contract in writing cannot be varied 
or altered by parol testimony. If it be ambiguous in its terms, parol evidence, 
such as would be competent to remove an ambiguity in other written contracts, 
may be resorted to for the purpose of explaining its meaning. If it incorrectly or 
imperfectly expresses the actual agreement of the parties, it may be reformed in 
equity. If strict compliance with the conditions of insurance, with respect to mat- 
ters to be done by the insured after the contract has been concluded, has been 
waived, such waiver may, in general, be shown by extrinsic evidence, by parol. 
Further than this, it is not safe for a court of law to go. To except policies of 
insurance out of the class of contracts to which they belong, and deny them the 
protection of the rule of law that a contract which is put in writing shall not be 
altered or varied by parol evidence of the contract the parties intended to make, 
as distinguished from what appears, by the written contract, to be that which they, 
have in fact made, is a violation of principle that will open the door to the grossest 

















1200 The Insurance Law Journal, Vol. 75 [Dec., 1930 


frauds * * * A court of law can do nothing but enforce the contract as the parties 
have made it. The legal rule that in courts of law the written contract shall be re- 
garded as the sole repository of the intentions of the parties, and that its terms can- 
not be changed by parol testimony, is of the utmost importance in the trial of jury 
cases, and can never be departed from without the risk of disastrous consequences 
to the rights of the parties.” 

But it is insisted that by the delivery of the policy in July by the local agent, 
and his personal assurance that it would be instantly effective, and so continue in 
good standing until the fall ginning operations opened, the company has waived the 
condition precedent as to actual payment of the premium while in good health. 

It is too plain for argument that the alleged agreement of the agent tended 
to establish a modification of the condition precedent, and would be a clear viola- 
tion of the provision above quoted: “No modification of this contract shall be made 
except over the signatures of two of the company’s executive officers.” 

In Northern Assurance Company v. Building Association, 183 U. S. 308, 22 
S. Ct. 133, 46 L. Ed. 213, it was held, quoting syllabus: “It is competent and reason- 
able for insurance companies to make it a matter of condition in their policies that 
their agents shall not be deemed to have authority to alter on contradict the ex- 
press terms of the policies as executed and delivered.” 

The court in the opinion stated: “* * * that, where waiver is relied on, the 
plaintiff must show that the company, with knowledge of the facts that occasioned 
the forfeiture, dispensed with the observance of the condition; that where the 
waiver relied on is an act of an agent, it must be shown either that the agent had 
express authority from the company to make the waiver, or that the company sub- 
sequently, with knowledge of the facts, ratified the action of the agent.” 

In New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 842, 29 
L. Ed. 934, the court said: “The company, like any other principal, could limit 
the authority of its agents, and thus bind all parties dealing with them with knowl- 
edge of the limitation. It must be presumed that he read the application, and was 
cognizant of the limitations therein expressed.” 

In Penn M. L,. Ins. Co. v. Blount, 165 Ga. 193, 140 S. E. 496, quoting syllabus, 
it was held: “Where application for life insurance policy made part of policy, pro- 
vided that insurance should not be in force until first premium thereon is actually 
paid, and that agents could not alter contract, and local agent, in violation of spe- 
cific instruction, delivered policy to applicant without receiving premium, which 
was not actually known by any officials, or other agents of insurer, local agent’s 
knowledge of delivery and surrender of policy to applicant is not imputable to in- 
surer, and is not knowledge of insurer.” 

In Prudential Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367, 
it was held, quoting syllabus: “Where the policy itself expressly provides that it can- 
not be varied by any one except an officer of the company issuing it, the company is 
not estopped to contest the policy on the ground of misrepresentations or conceal- 
ment in the application because its agent has knowledge of actual conditions.” 

For a fuller discussion of this issue see dissenting opinion in the case of 
Fender vy. Insurance Company, 154 S. E. ———. 

The plaintiff cannot stand upon the double grounds that the company by 
reason of the personal agreement of the agent has waived the condition precedent 
that the policy does not take effect until actual payment of the premium, and that 
the agreement of the agent was tantamount to actual payment. The most that 
could possibly be claimed for the agreement is that credit for the payment was 
extended, which left unaffected the condition precedent that the payment must be 
made while the applicant was in good health. Of this there is not the slightest evi- 
dence. On the contrary it is conceded that, when the payment was made, the ap- 
plicant was suffering from the recent attack, 12 days before, of cerebral hem- 
orrhage. 

I think, too, that the insured is barred by the provision in the policy in reference 
to permanent disability; it is as follows: “If, before attaining the age of sixty years 
and while this policy is in full force and there is no default in payment of premiums 
thereunder, the Insured shall become totally and permanently disabled. * * *” 

The plaintiff, as he claims and cannot now deny, became permanently disabled 
on September 2, 1925; he was at that time in default of the payment of the 
premium, and on September 14th when he made the payment he could not possibly 
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have complied with the unwaived condition precedent that he must not only have 
paid the premium, but must have done so while he was in good health. 

The application for reinstatement contains the following stipulation: “I agree 
that said policy shall not be considered reinstated by reason of any cash paid or 
settlement made in connection with this application unless and until this application 
shall be approved for re-instatement by the proper officers of the Company; and 
notice given me in writing to that effect while J am still alive and in good health; 
and until a settlement satisfactory to the Company is made of all past due premiums 
or other indebtedness under the policy as now claimed by the Company. * * *” It 
was impossible for him at that time to have complied with the condition italicized. 

The statement contained in the opinion of Mr. Justice Stabler: “As the agent 
had authority to deliver the policy and collect the premium, he possessed the 
implied authority to vary the mode and time of payment (of the premium),” I do 
not at all approve. Such a holding, in my opinion, is to apply a different rule to 
the relation of principal and agent in the matter of insurance contracts, from that 
applied to every other relation of principal and agent. I do not think that the 
right of a principal in every other relation, to circumscribe the power of his agent, 
has ever been denied, particularly where the party dealing with the agent has ex- 
press notice, as in the case at bar, of the limited power of the agent. It is difficult 
for me to comprehend how an authority, raised only by implication, can override 
and express stipulation in the contract, acceded to by the party claiming the im- 
plication, that such authority shall not exist. The plaintiff had knowledge of the 
limitation upon the power of the agent through the very clear provisions of the 
policy and application; not only this, but his testimony shows that he knew that 
the company would not recognize such an extension of credit by the local agent. 

It has been held in many cases, and rightly I think, that a provision limiting the 
power of an agent has no socrosanct character over any other provisioon and like 
all of them is itself subject to waiver by the company; but would it not be a most 
illogical and unjust conclusion that the company should be held to have waived a 
provision limiting the power of an agent, by reason of the act of the agent himself 
in doing what he was forbidden to do? If a principal should be held bound by 
waiver or estoppel, simply by reason of the fact that the agent had exceeded his 
authority, there could not in any case be any virtue in the acknowledged right of the 
principal to limit the agent’s authority. It would be for the court to say: “Mr. 
Principal you have the right to limit your agent’s authority; you have the right to 
say to him ‘you shall not do so and so’; but inasmuch as he has exceeded his au- 
thority, and to the knowledge of the party with whom he dealt, has done what you 
told him he could not do, you must be held to have waived the limitation, altho 
you have forbidden the act, the third party by contract has recognized the limita- 
tion and you have not ratified it.” I cannot believe that the court is prepared to 
sanction such an illogical conclusion. 

In Slocum v. Ins. Co., 228 U. S. 364, 33 S. Ct. 523, 527, 57 L. Ed. 879, the court 
said: “One who deals with an agent, knowing that he is clothed with a circum- 
scribed authority and that his act transcends his powers, cannot hold his principal; 
and this is true whether the agent is a general or a special one, for a principal may 
limit the authority of one as well as of the other.” 

_ In Tiffany Agency P. 53, it is said: “* * * If a third person has notice of lim- 
itations on an agent’s authority, he cannot gain rights against the principal by an 
act of the agent which exceeds the known limitations.” 

The opinion of Mr. Justice Stabler contains this statement: “There was evi- 
dence that the policy was delivered in July by the local agent and that credit was 
extented the insured for payment of the initial premium.” 

There is no evidence that credit was extended for the payment of the pre- 
mium; all that appears is that the local agent gave the plaintiff his assurance that 
the policy would remain in good standing until the fall; he did not assume to act 


for the company; and, if he did, he was without warrant to bind it as the plaintiff 
himself acknowledged. 


I think that the presiding judge committed error in charging (upon the con- 
tention of the defendant that the policy was not delivered until September 14, 1925), 
that, if the agent of the company knew at that time that the plaintiff had had the 
attack of paralysis on September 2d, his knowledge of that fact was imputable to 
the company which could not now take advantage of the fact that the policy was 
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delivered when the plaintiff was not in good health. I do not think that either the 
contract between the parties or the law ever intended to clothe the local agent with 
such unqualified power. If the agent had that knowledge which necessarily the 
plaintiff also had, it was a fraud upon the company participated in by both the 
agent and the plaintiff for their mutual benefit. It has universally been held that 
knowledge acquired by an agent will not be imputed to the principal when the act 
of the agent is for his own benefit, particularly when participated in by the insured. 
The theory upon which the knowledge of the agent is imputed to the principal is 
that it will be presumed ordinarily that he will communicate it to his principal, a 
theory that cannot exist when the act of the agent is for his benefit and to communi- 
cate such knowledge to the principal will frustrate the nefarious scheme. 


There is no question as to the correctness of the proposition that a principal is 
bound by the acts of an agent within the scope and course of his agency, even if 
such act be a fraud upon the person with whom the agent may be dealing; but this 
principle manifestly has no application to a case where the agent and the third per- 
son are co-operating in a fraud upon the principal. 

The case of Ayers v. Ins. Co., 148 S. C. 355, 146 S. E. 147, 149, opinion by Mr. 
Justice Blease, is precisely in point. In that case the court said: 

“In the trial in the court of common pleas for Sumter county, the presiding 
judge, Hon. H. F. Rice, directed a verdict for the defendant upon two grounds: (1) 
That there was colusive fraud on the part of the agent of the company and the 
beneficiary in the issuance of the policy; and (2) that the policy was void under 
its own terms, because at the time of the application and issuing of the policy the 
insured was not in sound health. 


“In this appeal by the plaintiff from the directed verdict against him, the con- 
tention is made that the agent’s knowledge of the ill health of the insured estops 
the company from asserting the forfeiture; and therefore the case should have 
been submitted to the jury for determination. 


“In presenting their position appellant’s counsel rely upon the authority of 
Rearden v. Insurance Co., 79 S. C. 529, 60 S. E. 1106; Huestess v. Insurance Co., 
88 S. C. 31, 70 S. E. 403; and Rogers v. Insurance Co., 135 S. C. 89, 133 S. E. 215, 
45 A. L. R. 1172. The main principle stated in the cited cases has been so long re- 
cognized by this court that it is no longer open to question. That general principle, 
as announced in one of the syllabi of the Huestess Case, is this: ‘A principal 
is bound by the act of his agent even where he is actuated by a fraudulent intent, 
if he is acting within the scope of his employment.’ 


“But it is recognized in the Huestess Case that the company should not be 
bound by the agent’s knowledge when the insured, or the person acting for the 
insured, participated in the fraud. The majority opinion of the court on this point, 
seems to be in full accord with the opinion of Mr. Justice Woods (who dissented on 
other grounds), where the rule, together with the exception that seems applicable 
to the present case, is concisely stated as follows: ‘The rule has been laid down in 
this State that an insurance company cannot set up forfeiture on account of facts 
known by the agent of the company to be existing at the time of making the con- 
tracts. Pelzer Mfg. Co. v. Sun Fire Office, 36 S. C. 213, 15 S. E. 562; Pearlstine v. 
Phoenix Ins. Co., 74 S. C. 246, 54 S. E. 372; Fludd v. Equitable Society, 75 S. C. 
329 (315), 55 S. E. 762; Rearden v. State M. L. Ins. Co., 79 S. C. 526, 60 S. E. 1106. 
The exceptions to this rule is that the principal will not be bound by the knowl!- 
edge of the agent if the agent is acting in fraud of his principal and is aided am his 
corrupt design by the intentional fraud of the party applying for insurance. Knobe- 
lock v. Germania Savings Bank, 50 S. C. 259, 27 S. E. 962; State v. Talley, 77 S. 
C. 99, 57 S. E. 618, 11 L. R. A. (N. S.) 938 note (122 Am. St. Rep. 559).’ (Italics 
ours.) We do not find anything in the Rearden and Rogers Cases which conflicts 
the exception to the rule laid down in the Huestess Case, which we have italicized 
above.” 

See also, Adler v. Ins. Co. (C. C. A.) 33 F. (2d) 827; Mutual Life Ins. Co. v. 
Hilton, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Armstrong v. Ashley, 204 U. 
$. 272, 27 S. Ct. 270, 51 L. Ed. 482; American Surety Co. v. Pauly, 170 U. S. 133, 
18 S. Ct. 552, 42 L. Ed. 977; Schutz v. Jordan, 141 U. S. 213, 11 S. Ct. 906, 35 L. Ed. 
705; Interstate Nat. Bank v. Bank (C. C. A.) 245 F. 204: Bank of Overton v. 
Thompson (C .C. A.) 118 F. 798; Thompson v. Capitol Co. (C. C. A.) 65 F. 341; 
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Western Mortg. & Inv. Co. v. Ganzer (C. C. A.) 63 F. 647; Eureka Corp. v. Scalco, 
158 Md. 73, 148 A. 267. 

Other citations without number could be made. See Decennial Digests, In- 
surance, § 380. 

I do not think, therefore, that it makes a particle of difference whether the 
agent, at the time he accepted the premium and delivered the policy on September 
14th, knew or did not know of the paralytic stroke on September 2d. If he did 
not know of it, the company did not know of it, for there is no evidence of its 
knowledge except through the agent; if he did know of it, his act was a palpable 
fraud upon the company participated in by the plaintiff. 

The plaintiff was confronted with these apparently insurmountable obstacles : 

1. That the policy was not delivered to him until September 14, 1925; he 
answers this objection by testifying that it was delivered in July; and for the 
purposes of this appeal I have assumed the correctness of his testimony. 

2. That the premium was not paid until September 14th; this he concedes. 

3. That the premium was not paid while he was in good health; he concedes 
that his paralytic stroke occurred on September 2d, 12 days before the payment 
was made, and of course he could not have been in good health. 

4. He admitted in his application for reinstatement that the policy had not 
been delivered and that he was in default; he testified that his mind was so affected 
at that time that he did not know what he was doing; I assume for the purposes 
of this appeal the correctness of his testimony in this regard and dismiss that admis- 
sion from consideration. 

5. In March, 1927, a year and some months after the delivery of the policy in 
September, 1925, he signed a release, in which he admitted that the policy was de- 
livered while he was sick, a fact that is proved without his admission; he meets 
this admission by a similar plea of mental weakness; for the purposes of this ap- 
peal I will concede the correctness of his testimony in this regard and dismiss 
that admission from consideration. 

6. It is absolutely of no consequence whether his mental condition was such 
as to exclude from consideration the admissions in his application for reinstatement 
and in the alleged release; the fact remains unshaken that he did not pay the 
premium until September 14th, 12 days after his stroke, when he was in such an 
ill condition resulting from it as to suggest internment in the Baltimore Hospital 
for treatment, a clear violation of the conditions of the policy. 

7. It is absolutely of no consequence whether the policy was delivered, as he 
says, on July 23d, or, as the defendant insists, on September 14th; the fact remains 
unshaken that the premium was not paid while he was in good health. 

It seems strange, in view of the standing of the plaintiff, that he found it 
necessary to arrange with the local agent for an indulgence of several months 
upon a premium of only about $40; and that he tock up the matter of carrying 
out his part of the agreement only after he had suffered the paralytic stroke; but 
whether his statement be true or not, and assuming it to be true, he necessarily 
simply deferred the time of payment and took the risk of being in good health 
when he chose later to make the payment. The extension of the credit affected 
only the time of payment and not the condition as to payment while in good health. 

The case of Williams v. Ins. Co., 112 S. C. 436, 100 S. E. 157, 159, is cited by 
the learned Justice as sustaining the proposition that a condition precedent may be 
waived by an agent. An examination of this case will show that, under its pe- 
culiar facts, it is a strong authority for the position above taken that a parol con- 
tract by an agent will not be permitted to alter the terms of a written instrument. 
The court says: “The only contention of the plaintiff is that the defendant company, 
by and through its general agent, the Gordon Company, agreed by parol with 
H. T. Williams, the agent of the company, to sell insurance, and the husband of the 
applicant and by the words of the application constituted the payer of the premiums, 
that the initial premium should be paid by a bonus to be earned by H. T. Williams 
as selling agent for the company. * * * Plainly, the agreement of H. T. Williams 
with the Gordon Company, to which H. T. Williams offered to testify, was not 
so reduced to writing and made a part of the application. For that reason it is 
incompetent, and the court was right to exclude it.” 

For these reasons I think that the motion of the defendant for a directed 
verdict should have been granted. 
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BROWNWOOD BENEV. ASS’N v. MANESS. No. 617. 
Court of Civil Appeals of Texas. Eastland. June 20, 1930. 
Rehearing Denied Sept. 19, 1930. 
30 Southwestern Reporter (2d) 1114. 
1. INSURANCE. 

Application for insurance does not become contract until accepted by in- 
surer. 

(For other cases, see Instrrance, Dec. Dig. § 130[2].) 

2. INSURANCE. 

No insurance contract was consummated where application was signed by 
applicant on death bed and certificate issued after his death, notwithstanding 
agent’s negligence in failing to indorse previous application. 

The application provided that no liability should rest with insurer 
unless policy was issued and delivered to and signed by assured during 
his lifetime and while in good health. About two and one-half months 
before signing application, applicant had signed another application 
which, with initial payment, was mailed to association’s office, but, be- 
cause of negligence of soliciting agent in not signing his name thereto, 
was never accepted. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

Appeal from District Court, Eastland County; Elzo Been, Judge. 

Action by Allen W. Maness, Jr., against the Brownwood Benevolent As- 
sociation. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

McGaugh & Darroch, of Brownwood, for appellant. 

Owen & Owen, of Eastland, for appellee. 

Hickman, C. J. 

The appeal is from a judgment in favor of appellee against appellant for 
$1,000, besides interest, on a certificate of insurance issued by appellant to Allen 
W. Maness, Sr., in which appellee was named as beneficiary. No jury was de- 
manded. The record comes to us with a statement of facts and also findings 
of fact and conclusions of law. These findings are attacked by various as- 
signments and propositions. The controlling question presented to this court 
is whether judgment should have been rendered for appellant on the undisputed 
facts. 

M. L. Elliott was agent for appellant in Eastland county. He did not have 
authority to issue certificates of insurance, but did have authority to solicit 
and procure applications and collect premiums and membership fees. On the 
6th day of August, 1928, the assured, Allen W. Maness, Sr., upon the solicita- 
tion of Elliott, signed an application for a certificate of insurance on his life. 
The membership fee and premium which should have accompanied said ap- 
plicition were not paid at the time the application was signed and delivered 
to Elliott, but were later sent by the assured to Elliott. On the 21st day of 
August, 1928, the appellant received this application, together with the initial 
payment thereon, through the mail at its office in Brownwood, Tex. The agent 
Elliott neglected to sign his name as agent to the application, and, for that 
reason, the appellant did not know from whom the application came. It was a 
rule of the association that all applications should be executed by the applicant 
and also signed by the agent taking same. No physical examination by a 
physician was required of an applicant, and one of the purposes of having the 
agent sign the application was to assure the association that the agent con- 
sidered the applicant an insurable risk. The envelope inclosing the application 
disclosed that it was sent from a certain post office box in Gorman. The ap- 
plication not being satisfactory, because not signed by an agent, and not know- 
ing who sent same, the appellant, upn receipt thereof mailed it to the post 
office box number disclosed on the envelope. Elliott never received this re- 
turned application, and same has been lost. Thereafter, and on or about the 
23d day of September, 1928, the assured complained to Elliott that he had not 
received his certificate of insurance, and Elliott, on that day, wrote to the de- 
fendant, inquiring about the application. Thereafter, and on or about the lst 
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day of October, 1928, Elliott visited the office of appellant at Brownwood and 
there discussed with W. H. Daniels, appellant’s secretary and managing officer, 
the reason why no certificate had been issued to the assured. Elliott, a witness 
for appellee, gave the following testimony concerning this visit to the office 
of appellant: “I went to see the Brownwood Benevolent Association about the 
first of October, and they said that I had failed to sign the first application; 
Mr. Daniels told me that he would send Mr. Maness another application and 
when he sent it in, if it was all right, he would issue the policy; he said the 
reason the application was sent back was because my name wasn’t signed to it; 
he said he received the premium; that is all I know about it.” In this same 
conversation Elliott informed appellant that he considered the assured to be 
in good health and an insurable risk. 

On October 3, 1928, Daniels mailed direct to the assured another applica- 
tion. Accompanying same was a letter of that date, signed by appellant, by 
W. H. Daniels, secretary, addressed to the assured, informing him that the ap- 
plication written by Elliott for him had been lost, and that, if he would fill 
in the application inclosed with the letter and send it to appellant, it would 
issue to him a policy. The record is silent as to when this letter and the second 
application were received by the assured, but he lived within fifty miles of 
Brownwood, where same was mailed. 

On the 26th day of October the assured was stricken with a severe case 
of influenza. On the following day, October 27th, he caused thé blanks in the 
second application to be filled in, and he himself signed his name thereto and 
caused same to be mailed to appellant’s office in Brownwood. Before the ap- 
plication reached the office of appellant the assured died, his death occurring 
about 3 p. m. on October 28th. Appellant was not advised of the fact of the 
assured’s death or of his sickness, and issued the certificate on October 30th. 
The suit is upon this certificate. 

The application contained, among others, the following representations or 
warranties: 

“IT am in good health and free from all diseases. I live within fifty miles 
of Brownwood, Texas, and I warrant and declare that the answers to the above 
questions are true and correct and hereby agree that any material mis-state- 
ment shall render void any certificate based thereon. * * * 


“In no case shall any liability rest with said Association unless the policy 


of insurance is issued and delivered to, and signed by me, during my lifetime 
and good health. * * *” 


The initial payment of $5 was not returned to the applicant during his life- 
time, but was tendered to appellee upon the trial of the cause. This money 
was retained by appellant pending the receipt of a proper application and 
until it was determined whether a certificate should be issued to the applicant. 

[1, 2] The controlling question presented is whether a contract was ever 
consummated between appellant and the assured. If the petition should be 
construed to allege an oral contract to issue a certificate, appellee was not 
entitled to recover thereon, for it is undisputed that Elliott had no authority 
to consummate a contract of insurance. Daniels alone had the authority to bind 
appellant, which could be done only by the acceptance of an application. An 
application for insurance does not become a contract unless and until it is 
accepted by the insurer. This is elementary. There is no contract without an 
offer and an acceptance. In the instant case the application signed by the 
assured contained the stipulation, above copied, that no liability should rest with 
the association unless the policy of insurance is issued and delivered to, and 
signed by, the assured during his lifetime, and while in good health. It is un- 
disputed that the application upon which the policy was issued was signed by the ap- 
plicant while on his deathbed and but one day before he died, and that the certificate 
was issued after his death. Under these facts no contract of insurance was 
ever consummated. Modern Woodmen of America v. Owens, 60 Tex. Civ. App. 
398, 130 S. W. 858, 861; Business Men’s Accident Ass’n v. Webb (Tex. Civ. App.) 
163 S. W. 380; Wright v. Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 325; 
Missouri State Life Ins. Co. v. Boles (Tex. Civ. App.) 288 S. W. 271; Southern 
Surety Co. v. Benton (Tex. Com. App.) 280 S. W. 551; American National 
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Ins. Co. v. Crystal (Tex. Civ. App.) 272 S. W. 262; Ofield v. Ins. Co. (Tex. Civ. 
spe) 293 S. W. 271; Guarantee Fund Life Ass’n v. Barclay (Tex. Civ. App.) 

S. W.(2d) 231; Victory Life Ins. Co. v. Ferrell (Tex. Civ. App.) 24 S.W.(2d) 
74 


It is immaterial that Elliott, the agent of appellant, may have been negligent 
in failing to indorse the application, and that the reason no contract was con- 
summated was on account of the negligence of such agent. This exact question 
is discussed in Modern Woodmen of America v. Owens, supra, from which 
we quote: “Appellant also specially excepted to the allegation in appellee’s 
supplemental petition that, if said application had been handled without delay 
on the part of appellant, the benefit certificate could have been issued and 
delivered to said Owens prior to his death. This exception should have been 
sustained. An insurance company may determine for itself whether or not 
it will accept an application for insurance, and, until such application for in- 
surance has been accepted, there is no contract of insurance. If delivery was 
not essential to the completion of the contract in this case, the plea that such 
delivery was delayed by the negligence of appellant tendered an immaterial 
issue, and should have been stricken out on exception. If such delivery was 
essential, delay caused by the acts of appellant would not in law take the place 
of such delivery. ‘No delay, reasonable or unreasonable, will constitute a con- 
tract in the fact of the stipulation that it shall not take effect until delivered.’ 
Niblack on Benefit Socities, 142. ‘Delay will not be treated as an acceptance.’ 
Joyce on Ins. § 57. Delay will afford no presumption of acceptance. McLendon 
v. W. of W., 106 Tenn. 695, 64 S. W. 39, 52 L. R. A. 447. ‘If the applicant 
was dissatisfied and the delay unreasonable, he could have recovered the money 
which he had paid. * * * No negligence, no delay, reasonable or unreason- 
able, on the part of the insurance a could make a contract, in the face 
of the stipulation.” Misselhorn v. Ins. Co. (C. C.) 30 F. 545.” 

The latest expression of this rule which we have observed is in Victory 
Life Ins. Co. v. Ferrell, supra, wherein this language is used: “A proposition 
or application becomes binding only when the insurer accepts the risk of the 
insurance applied for, and the acceptance must be actual, evidence by some act 
of the insurer, and from which it cannot recede without liability. Joyce on 
Ins. § 55. Delay in acting on the application will not in itself raise a pre- 
sumption of acceptance. Joyce on Ins., § 57.” 

Appellee relies on Sovereign Camp, W. O. W., v. Dees, 45 Tex. Civ. App. 
318, 100 S. W. 366, Sovereign Camp W. O. W. v. Hubbard (Tex. Civ. App.) 248 
S. W. 732, and Perez v. Ft. Worth Mutual Benev. Ass’n (Tex. Civ. App.) 291 
S. W. 574. 

The Dees Case has been criticized, but, conceding that it and the other cases 
cited were correctly decided, they are not controlling. There is one fact in 
each of them which makes them distinguishable. That fact is that in each 
of these cases the contract had been consummated by the issuance of the 
policy, and the negligence arose in the failure to deliver the policy to the as- 
sured after the same was issued by the company. In the instant case, had the 
certificate actually been issued during the lifetime and good health of the as- 
sured, and had been delivered to Elliott, but, through his negligence, he had 
failed to deliver it to the assured, we would have a case similar to those last 
above cited. But, as noted, in this case no contract was consummated by the 
issuance of the certificate until after the death of the assured. 

We believe that judgment should have been entered by the lower court 
denying appellee any recovery. The case has been fully developed. There is 
no disputed issue of fact. It is therefore our order that the judgment of the 
trial court be reversed and here rendered for appellant. 
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SMITH et al. v. GRAND HIGH COURT OF JERICHO OF TEXAS. 
No. 933. 
Court of Civil Appeals of Texas. Waco. June 19, 1930. 

Rehearing Denied Sept. 25, 1930. 
31 Southwestern Reporter (2d) 192. 
1. INSURANCE. 

Deceased member’s grandchildren, suing fraternal association for relief bene- 
fits allegedly wrongfully paid to surviving husband, had to establish cause of 
action in themselves. 

Evidence disclosed that defendant was unincorporated fraternal 
association, and plaintiffs were grandchildren by former marriage of de- 
ceased member, whose surviving husband was living apart from her at 
time of her death. Defendant’s constitution made benefits payable to 
beneficiary selected by certain dignitary, payments to be made in fol- 
lowing order: Husband; children; mother; father; unmarried sister; 
married sister; or any other person who cared for member during her 
last illness, provided “they are found to be worthy.” It was further 
provided that husband of member who had separated from her was not 
entitled to benefits. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 
3. INSURANCE. 

Grandchildren of deceased member /eld not entitled to relief benefits pay- 
able, under constitution of fraternal association, to “children.” 

(For other cases, see Insurance, Dec. Dig. § 793.) 

7. INSURANCE. 

Deceased member’s widowed sisters held “unmarried” within constitution of 
fraternal association giving them precedence, as regards relief benefits, over 
strangers who attended deceased during last illness. 

The term “unmarried” in its literal sense means not married, and 
therefore may properly be applied to either of two classes into which 
those who are not married may be placed: (1) Those who have never 
been married; and (2) those whose marriages have been dissolved by 
divorce or death. The particular class which is meant by such term 
must be determined by connection in which it is used, language of in- 
strument as whole, and purposes to be effected. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Freestone County Court; P. O. French, Judge. 

Suit by Lois Smith and another against the Grand High Court of Jericho 
of the State of Texas, in which Matthew Burrell and another intervened. From a 
judgment for defendant, plaintiffs and interveners appeal. 

Affirmed. 

Bryant, Goar & Williford and W. T. Thomason, all of Wortham, for ap- 
pellants. 

Levi Herring, of Fairfield, for appellee. 

GALLAGHER, C. J 


This appeal is prosecuted by Lois Smith and Aaron Smith, hereinafter 
styled plaintiffs, and Matthew Burrell and Victoria Burrell, hereinafter styled 
interveners, from a judgment denying them, and each of them, any recovery 
against the Grand High Court of Jericho of the State of Texas, hereinafter 
styled defendant, for relief or charity benefits alleged to have accrued and 
become payable on account of the death of Queen L. Davis, member of de- 
fendant organization. The defendant is an unincorporated fraternal association, 
composed of Master Masons’ wives, mothers, daughters, sisters, and widows." 
Each member of the organization is called an Heroine. It is operated on the 
lodge plan or system. Defendant is the grand lodge of such system and has 
various local lodges, or courts, subordinate thereto. The purpose of its or- 
ganization ‘is declared to be to promote and cultivate sincere friendship, practice 
relief, and charity, and assist in relieving a suffering humanity. In prosecuting 
the purpose of its organization, it accumulates and dispenses certain moneys 
which it terms its relief fund. When an Heroine in good standing dies, upon 
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compliance with certain formalities by her legal beneficiary, defendant’s Grand 
Secretary issues a check on its treasury in favor of such beneficiary for the 
amount found to be due on account of such death. 

Defendant’s constiution declares that its Grand High Court and all local or 
subordinate courts are subject to and under the direct supervision of the Most 
Worshipful Grand Joshua. Said constitution contains several separate provisions 
with reference to the payment of relief benefits. 

Section 12, of article 5, thereof, provides, in substance, that relief shall be 
paid to either of the beneficiaries of the dead Heroine who may be selected by 
the Most Worshipful Grand Joshua. 

Section 1, of article 6, thereof, declares, in substance, that defendant’s Grand 
High Court is a charitable institution and extends its charity or relief to worthy 
persons and its own members according to the terms of its constitution and its 
own fixed rules; that such relief shall never be paid to the estate of an Heroine, 
nor in satisfaction of her debts, nor to any person except an Heroine’s (1) hus- 
band, (2) legal child or children, (3) mother, (4) father, (5) unmarried sister, 
(6) married sister, brother, or other person who shall care for her in her last 
hours of illness. 

Section 2, of article 6, thereof, so far as applicable, provides, in substance, 
that no husband of an Heroine who is not supporting her and living in the same 
house with her at the time of her death, or who has deserted her or failed to 
care for her while ill, or who has separated from her and is living under the 
roof or in the house of some other person, or who has failed and refused to 
employ a competent physician to attend her in her last hours of illness, shall 
be entitled to relief benefits. 

Section 6, of article 6, thereof, authorizes, in substance, its Grand Secretary 
to issue its relief checks in proper amounts (1) to the husband of an Heroine, 
if he is living, but, if he is dead, (2) to the legal children, if they are living, but, 
if no children are living, (3) to the mother, if she is living, but, if she is dead, 
(4) to the father, if he is living, but, if he is dead, (5) to the unmarried sister, 
if she is living, but, if there is no unmarried sister, (6) to the married sister, if 
she cared for her in her last hours of sickness, or to whomever cared for her 
during her last hours of illness, “provided always that they are found to be worthy, 
and meet the requirements as set forth in the preceding sections of said Article.” 
(Italics ours.) 

Section 7, of said article 6, declares who shall be the legal beneficiaries of a 
deceased Heroine in conformity with the provisions of said section 6. 

Queen L. Davis was an Heroine in good standing in said order at the time 
of her death, which occurred on May 29, 1928. The amount of the relief benefits 
which accrued on account of her death was $266. Ordinarily, benefits were paid 
in two installments. One of such installments was due and payable immediately 
upon proper proof of the death of the Heroine. This installment was arbitrarily 
fixed at the sum of $150. Apparently the purpose of this installment was to 
provide for the payment of expenses of last sickness and burial. Each court 
year ended on the 3lst day of May. At the next meeting of the Grand High 
Court thereafter the money remaining in the relief fund at that time was 
ascertained and divided into equal parts according to the number of Heroines 
who had died during said year. One of such equal parts was then apportioned 
to the beneficiary of each deceased Heroine, and the same constituted the second, 
or final, installment of such relief. The death of Queen L. Davis occurred only 
three days before the end of the court year, and no relief payment was made 
on account of her death until after a meeting’of the Grand High Court, when it 
was ascertained that the total amount of the relief benefit which accrued on 
account of her death was the sum aforesaid. 


The deceased Heroine, Queen L. Davis, was married to Nelse Davis in the 
fall of 1926. They lived together until some time in the spring of 1927, when 
he deserted her and ceased to contribute to her support. After that time they 
resided apart, but were not divorced. She made her home with interveners, 
Victoria Burrell and Matthew Burrell, until her death. She supported herself by 
her own earnings until a short time before her death. Interveners cared for her 
during her last illness. She left surviving her her said husband Nelse Davis, 
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two widowed sisters, and the two grandchildren, Lois and Aaron Smith, plaintiffs 
herein, who are children of a deceased son by a former marriage. The Most 
Worshipful Grand Joshua, purporting to act under the provisions of the con- 
stitution hereinbefore recited, authorizing him to select the beneficiary to whom 
relief benefits should be paid, selected Nelse Davis, surviving husband, as the 
legal beneficiary, and the entire amount of the relief accruing on account of the 
death of said Queen L. Davis was paid to him. 

Plaintiffs sought to recover relief accruing on account of the death of Queen 
L. Davis on the ground that they represented their deceased father, the only 
child of said deceased Heroine, and on the further ground that they had pro- 
cured from the surviving husband and the two sisters of the deceased an 
assignment of their claims to such funds. Interveners sought to recover relief 
accruing on account of the death of said Heroine on the ground that they cared 
for her in her last illness, and thereby became entitled to such relief under 
subdivision (6) of section 6, of article 6, of defendant’s constitution. Both 
plaintiffs and interveners alleged that Nelse Davis, the surviving husband, was 
disqualified and prohibited by the provisions of section 2, of article 6, of the 
constitution of the order, as hereinbefore recited, from receiving or claiming 
relief benefits which accrued on account of the death of his said wife. Defendant 
alleged as a defense to the demands of both plaintiffs and interveners that it had 
paid the relief benefits which accrued on account of the death of said Queen L. 
Davis to her said surviving husband. Defendant alleged that the Most Worshipful 
Grand Joshua was invested by provisions of the constitution hereinbefore recited 
with authority and discretion to select, among the beneficiaries designated therein, 
the particular beneficiary whom he deemed worthy to receive the same, and 
that he had selected Nelse Davis, the surviving husband, as such beneficiary, and 
that the full benefit accruing on the death of his wife had been paid to him. 

The case was tried before the court and judgment rendered that neither 
plaintiffs nor interveners take anything by their suit and that defendant go 
thence without delay. The court, at the request of both plaintiffs and interveners, 
filed findings of fact and conclusions of law. The substance of the findings of 
fact so filed by the court have been hereinbefore recited. In his conclusions of 
law he predicated the judgment rendered on the fact that Queen L. Davis left 
surviving her a husband and two unmarried (widowed) sisters, and held that 
neither plaintiffs nor interveners were entitled to recover the relief money sued 
for, the surviving husband having been selected by the proper officer of defendant 
as the beneficiary to receive the same. Plaintiffs and interveners present said 
judgment for review on separate assignments of error. 

Opinion. 

[1-3] Plaintiffs present as grounds for reversal four propositions. Only 
two separate contentions are asserted therein. The first of such contentions 
is that Nelse Davis, the surviving husband, having been at the time of his wife’s 
death living separate and apart from her and not contributing to her support, 
was by the express provisions of defendant’s constitution disqualified and pro- 
hibited from receiving the benefits accruing on account of the death of his said 
wife, and that his selection or designation as beneficiary by the Most Worshipful 
Grand Joshua was invalid and payment to him no defense to plaintiff's demand 
therefor. It is elementary that a recovery by plaintiffs in a suit must be sup- 
ported by an affirmative right thereto. Before plaintiffs could recover the 
benefits sued for it devolved upon them to show in themselves such right. In 
determining whether such right existed, it is wholly immaterial whether the 
defendant paid the benefits in question to another who was not entitled thereto 
or merely refused to pay same to the plaintiffs. The rule so often announced 
in trespass to try title cases that the plaintiff must recover, if at all, on the 
strength of his own, and not on the weakness of the defendant's title, is only 
the application of a general rule to that particular form of action. Before any 
plaintiff can recover he must establish a cause of action in himself. The essential 
elements of a cause of action consist of a right possessed by plaintiff, a corres- 
ponding duty or obligation on the part of the defendant, and a breach or failure 
to perform such duty, or discharge such obligation. 1 C. J. 927. We do not 
therefore find it necessary to determine whether the provisions of defendant’s 
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constitution denying to Nelse Davis as a deserting husband the right to receive the 
relief accruing on account of the death of his wife absolutely prohibited his 
selection as such beneficiary by the Most Worshipful Grand Joshua and made 
the payment of such relief benefits to him invalid and therefore insufficient to 
constitute a defense to a claim against the order therefor by a succeeding 
beneficiary. Plaintiffs showed no inherent right in themselves to recover such 
relief benefits. They were not children of the deceased. The express terms 
of defendant’s constitution made living children of the deceased legal beneficiaries, 
in the absence of a living husband (or, if as contended by both plaintiffs and 
interveners, in the absence of a duly qualified husband). Such constitution 
contains further terms expressly providing that, if there be no living children 
of the deceased, the relief benefits accruing shall be paid to others in the order 
named. Plaintiffs were, it is true, found by the court to be grandchildren of the 
deceased, but grandchildren are not included in the term children, as used in the 
sections of defendant’s constitution designating the beneficiary who shall receive 
the relief accruing on the death of an Heroine in good standing. Burgess v. 
Hargrove, 64 Tex. 110, 112; Cartwright v. Moore, 66 Tex. 55, 56, 1 S. W. 263; 
Wilkins v. Briggs, 48 Tex. Civ. App. 596, 107 S. W. 135, 140; Anderson v. McGee, 
61 Tex. Civ. App. 274, 130 S. W. 1040, 1043; Martin v. Modern Woodmen of 
America, 253 Ill. 400, 97 N. E. 693, 694, Ann. Cas. 1913A, 299; Succession of 
Roder, 121 La. 692, 46 So. 697, 698, 15 Ann. Cas. 526 and authorities there cited; 
Bailey v. Jerome, 129 S. C. 387, 125 S. E. 29; Burnett v. Mutual Life Ins. Co. of 
N. Y., 66 Ind. App. 280, 114 N. E. 232, 234. 

[4, 5] The second contention and the only affirmative right of recovery 
asserted by plaintiffs is their claim that they held an assignment of all rights 
in and to the relief benefits in controversy, not only from Nelse Davis, but also 
from the two widowed sisters of the deceased. According to the terms of defend- 
ant’s constitution unmarried sisters of a deceased Heroine are entitled to receive 
the relief benefits in preference to married sisters or other persons who cared 
for her in her last hours of illness. Only when there are no unmarried sisters 
living are such benefits payable to a married sister or other person so caring for 
deceased. The court in his conclusions of law held that said widowed sisters 
of the deceased were unmarried within the meaning of that term as used in the 
sections of defendant’s constitution designating the beneficiaries of a deceased 
Heroine and the order in which they were entitled to receive such relief benefits. 
If such conclusion is correct, an assignment from them of such relief benefits 
after they had accrued might invest plaintiffs with the right to demand and 
receive the same from defendant. Plaintiffs, however, cannot in any event 
recover on such theory of assignment. The court, in response to a proper and 
formal request from both plaintiffs and interveners, filed his findings of fact 
herein. No finding that such an assignment was held by plaintiffs is included 
therein. Plaintiffs did not request a specific finding on this particular issue. 
They did except in general terms to the findings of fact filed as aforesaid, but 
their bill was filed long after the time for filing such findings had expired. It 
was then, of course, too late for the court to amend his findings of fact by 
supplying omissions therein, even if his failure to find on this particular point 
had been called to his attention at that time. He rendered judgment against 
the plaintiffs. In such condition of the record we are required to presume that 
he found no such assignment was in fact made. Fitzhugh v. Franco-Texas Land 
Co., 81 Tex. 306, 313 and 314, 16 S. W. 1078; Gardner v. Watson, 76 Tex. 25, 31, 
13 S. W. 39; Hanks v. Magnolia Pet. Co. (Tex. Com. App.) 24 S. W. (2d) 5, 7, 
par. 3; Hatton v. Bodan, 57 Tex. Civ. App. 478, 123 S. W. 163, 167 (writ refused) ; 
Capps v. City of Longview (Tex. Civ. App.) 122 S. W. 427. 

[6] Plaintiffs assert in this connection that the evidence showed that they se- 
cured such an assignment. No such instrument is shown in the statement of facts. 
Such statement does show that plaintiff Lois Smith claimed that she presented the 
grand secretary with a written assignment, acknowledged before a notary public 
from Nelse Davis and the two sisters of the deceased, in which they released and 
gave to plaintiffs all right, title, claim, and interest in such benefits. No other 
witness testified to the existence of such assignment. Mrs. Kirven, secretary of 
the local court, denied that any such instrument was exhibited to her. McDonald, 
defendant’s Most Worshipful Grand Joshua, testified that he did not have any 











Life] Smith v. Grand High Court of Jericho of Texas 1211 








notice in writing or otherwise of such assignment. Since the existence of such as- 
signment was shown by the testimony of Lois Smith alone without any material 
circumstances tending to corroborate the same, and since she was an interested 
party, the court was not required to accept her testimony as true, but, in the 
exercise of the discretion vested in him to determine the credibility of witnesses 
and the weight to be given to their testimony, had the right to disregard same en- 
tirely. Dunlap v. Wright (Tex. Civ. App.) 280 S. W. 276, 279, and authorities 
there cited. Plaintiffs’ propositions are all overruled. 

[7] Interveners present, also, as ground for reversal, four propositions. Three 
separate contentions are urged therein. Their first contention is that Nelse Davis 
was disqualified and prohibited by the terms of defendant’s constitution from re- 
ceiving the relief benefits in controversy. This contention has been hereinbefore 
considered and held without determinative effect upon the disposition of this ap- 
peal. Their second contention is that the court erred in holding that the widowed 
sisters of the deceased were “unmarried” within the meaning of that term as used 
in the sections of defendant’s constitution here under consideration. This con- 
tention is the gist of their complaint in this appeal, because said sisters, if “un- 
married,” were by the express terms of such constitution entitled to receive the 
relief benefits in controversy in preference to strangers to the blood of the de- 
ceased, though they cared for her in her last hours. Interveners were admittedly 
not related to the deceased either by blood or marriage. The status of the surviving 
sisters of the deceased must, of course, be determined by their condition with re- 
spect to marriage at the time of her death. The term “unmarried” in its literal 
sense means not married. Said sisters, to come within any definition of the term, 
must therefore not have been married at that time. Neither of them were married 
at that time. While those who are not married may be properly separated into 
two classes, those who have never been married and those who have been married, 
but whose marriages have been dissolved by death or by divorce, the term “un- 
married” may, in its literal sense, be applied to either of such classes. Which 
class is meant by the use of said word in a particular case must be determined by 
the connection in which it is used, the language of the instrument as a whole, and 
the purposes to be effected thereby. After such consideration of the term “un- 
married” as used in defendant’s constitution in designating beneficiaries of a de- 
ceased Heroine, we have reached the conclusion that it was used in its literal sense 
and was intended to include all sisters not at that time married, whether they had 
never been married, or, having been married, had been widowed, either by divorce 
or death. Childers v. Henderson & Co., 76 Tex. 664, 665, et seq., 13 S. W. 481; 
Krueger v. Wolf, 12 Tex. Civ. App. 167, 33 S. W. 663, 667, et seq. (writ re- 
fused) ; Anderson v. McGee, 61 Tex. Civ. App. 274, 130 S. W. 1040, 1043; Mott 
v. Scanlan, 19 Cal. App. 250, 125 P. 762, 763; Myers v. Denver & R. G. R. Co, 
61 Colo. 302, 157 P. 196, 197, L. R. A. 1917D, 287; In re Conway’s Estate, 181 Pa. 
156, 37 A. 204; In re Kaufman, 131 N. Y. 620, 30 N. E. 242, 243, 15 L. R. A. 292; 
Trenton Trust & Safe Deposit Co. v. Armstrong, 70 N. J. Eq. 572, 62 A. 456, 457; 
In re Giles (C. C. A.) 158 F. 596, 597; In re Oakley, 67 App. Div. 493, 74 N. Y. 
S. 206, 208; State v. Wallace, 79 Or. 129, 154 P. 430, L. R. A. 1916D, 457; People 
v. Weinstock (Mag. Ct.) 140 N. Y. S. 453, 458; Keister’s Executors, 123 Va. 157, 
96 S. E. 315, 317, 1 A. L. R. 439; State v. Eddy, 40 S. D. 390, 167 N. W. 392, 393. 
The third contention, and the only affirmative right of recovery, asserted by them 
is that they cared for the deceased in her last hours. Those who care for a de- 
ceased Heroine in her last hours are made beneficiaries by the terms of defendant’s 
constitution, “provided always that they are found to be worthy and meet the re- 
quirements as set forth” in said instrument. They are, however, placed in class (6) 
and are not entitled to receive the relief benefits unless no one enumerated in the 
five preceding classes of beneficiaries is living. Unmarried sisters of a deceased 
Heroine constitute class (5). The fact that two unmarried sisters of the deceased 
were living at the time of her death precluded interveners from claiming the relief 


benefits here in controversy. ‘The court found that interveners did care for the de- 
ceased in her last hours, but did not find that they were worthy, nor that they met 
the requirements set forth in defendant’s constitution. Since the existence of living 
unmarried sisters of the deceased precludes a recovery by interveners, we do not 
find it necessary to determine whether such finding of worthiness, etc., would have 








1212 The Insurance Law Journal, Vol. 75 [Dec., 1930 


been necessary to entitle them to recover. All of interveners’ propositions are 
overruled. 


The judgment of the trial court is affirmed. 


FIELD v. MISSOURI STATE LIFE INS. CO. 
No. 4940. 
Supreme Court of Utah. Aug. 26, 1930. 
290 Pacific Reporter 979. 
1. INSURANCE. 
In absence of statutory requirement, life insurance contract may rest in 
parol. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
5. INSURANCE. 

Where application was made for life policy with annual premium of $22.82, 
and insurer after applicant’s death issued policy with premium of $45.30, benc- 
ficiary could not recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

6. INSURANCE. 

No insurance contract existed, where application for insurance was not 
accepted during applicant’s lifetime. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

8. INSURANCE. 

Conversation between insurer’s general agent and insured’s wife held not to 
show intention of insured or agent to modify application provision that insurance 
was to become effective on approval thereof. 

In action by wife, as beneficiary, wife testified that the agent stated 

to her in effect that insurance was effective from the time the company 

received the money for the insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from -District Court, Salt Lake County; W. H. Bramel, Judge. 

Action by Mary S. Field against the Missouri State Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

H. A. Smith, E. E. Randall, and P. G. Ellis, all of Salt Lake City, for ap- 
pellant. 

Critchlow & Critchlow and A. W. Watson, of Salt Lake City, for respondent. 

Evias HANSEN, J. 

The plaintiff is the surviving widow of Burr D. Field, deceased. In this 
action she seeks to recover a judgment against the defendant for the sum oi 
$1,000. She sues as sole beneficiary of an alleged contract of insurance claimed 
to have been entered into by Mr. Field and defendant. In her complaint plain- 
tiff alleges three causes of action. The first cause of action is founded upon 
a written life insurance policy on the life of Burr D. Field. The second cause 
of action is founded upon an alleged breach of contract whereby, for a valuable 
consideration, the defendant agreed to issue a life insurance policy to Burr D. 
Field. The third cause of action is founded upon an alleged contract, partly 
oral and partly written, whereby the defendant, acting through its agent, S. A. 
Cotterell, insured the life of Burr D. Field, the insurance to begin at once, 
the policy to be issued at some future date. The defendant by its waiver denies 
that it insured or agreed to insure the life of Burr D. Field. Upon issues joined 
a trial was had before the court sitting with a jury. At the conclusion of the 
evidence the learned trial judge directed the jury to find the issues in favor 
of the defendant and against the plaintiff, no cause of action. A verdict was 
rendered as directed and judgment entered thereon. Plaintiff appeals. She seeks 
a reversal of the judgment primarily because the trial court directed a verdict 
against her. There is no substantial conflict in the evidence. The facts estab- 
lished by the record brought here for review are these: 

The defendant is a corporation of the state of Missouri authorized to do 
business in this state. At the time complained of, defendant was engaged in the 
life insurance business in this state. One S. A. Cotterell, as general agent of 
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the defendant, had charge of its business here in Utah. He maintained an 
office in the Ness building at Salt Lake City, Utah. The following sign was 
printed on the door and on a window of his office: “Missouri State Life In- 
surance Company, S. A. Cotterell, General Agent.” In the letters which he 
wrote concerning the business of the defendant he signed his name as general 
agent, and his letterheads designated him as a general agent. Defendant offered 
testimony tending to show that Mr. Cotterell did not have authority to bind 
the defendant on life insurance policies or contracts for life insurance. Prior 
to May 5, 1928, Mr. Cotterell solicited Burr D. Field for life insurance. The 
plaintiff and one other witness were permitted to testify, over timely objection 
and exception by defendant, that Mr. Cotterell at the time of such solicitations 
stated to Mr. Field that upon the payment of the first premium the life of Mr. 
Field would be insured and that the annual premium on an ordinary life policy 
would be $22.82. On May 5, 1928, Mr. Field signed an application for life in- 
surance with the defendant. The application contains, among others, these 
provisions: 

“IT agree on behalf of myself and any person or persons, firm or corpora- 
tion, who may have or claim any interest in any insurance issued on this ap- 
plication as follows: 

“(1) If the first premium is paid in cash at the time this application is 
made and this application is thereafter approved by the Company for the amount, 
on the plan, and in accordance with the terms of this application, the insurance 
will be in force from the date of such approval; and the first’ policy year shall, 
unless otherwise requested, begin with the date of such approval. (2) If the 
first premium is not paid in cash at the time the application is made, or if a 
policy different from the one described in this application is issued, the in- 
surance shall not take effect until the first premium thereon has actually been 
paid to and accepted by the Company, or its duly authorized agent, and the 
policy delivered to and accepted by me during my life and good health; but in 
that event the policy shall bear the date of its issuance and all future pre- 
miums shall become due on such policy date and all policy values and extended 
insurance shall be computed therefrom.” 

The application and two checks for the total sum of $22.82 were delivered 
to Mr. Cotterell on the date the application was signed by Mr. Field. Mr. 
Cotterell issued to Mr. Field a receipt which reads as follows: 

“Advance Premium Receipt. 

“(This receipt is only valid when given in exchange for a full first annual, 
semi-annual, or quarterly premium, paid in cash, with the application.) 

“Received of Burr Dewaine Field, the sum of $22.82 No. 166019A the first 

semi-annual 

< annual ‘premium on proposed life insurance for $1,000 on the life of 
\ quarterly f 

Burr D. Field for which an application bearing a corresponding number, as 
above, is this day made to the Missouri State Life Insurance Company. In- 
surance subject to the terms and conditions of the policy contract issued shall 
take effect as of the date of approval of above application by the Company at 
its Home Office in Saint Louis, Missouri. Otherwise the payment evidenced 
by this receipt shall be returned. 

“Dated at Salt Lake City, Utah, May 5th, 1928. 

“S. A. Cotterell, Agent.” 

The plaintiff testified that the foregoing receipt was delivered to her and 
that Mr. Cotterell stated that the receipt was important, that it was the equi- 
valent of a life insurance policy. On May 7, 1928, Burr D. Field was examined 
for life insurance. The doctor who examined him pronounced him a first-class 
risk. Both the application for insurance and a written report of the medical 
examination were mailed to the defendant at its home office at St. Louis, Mo. 
The application was received at the home office of the defendant on May 10, 
1928; the report of the medical examiner was received at the home office of 
the defendant on May 11, 1928. In the application of Burr D. Field his occu- 
pation was given as that of “Mining and Livestock.” On May 12th, May 23d, 
and June 4th, 1928, the home office of the defendant wrote for further informa- 
tion as to the nature of the work of Mr. Field in connection with his mining 
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activities. On June 11, 1928, Mr. Field died as a result of asphyxiation from 
poisonous gas encountered in a mine. On June 15, 1928, the defendant issued 
a life insurance policy for the sum of $1,000 on the life of Mr. Field. The 
policy so issued provides for an annual premium of $45.30. The policy also 
provides that the first annual premium shall pay for insurance from May 24 
1928 to May. 24, 1929. The policy was sent to S. A. Cotterell, the general agent 
of the company, at Salt Lake City, Utah. The company did not know of the 
death of Mr. Field at the time it executed and mailed the policy. The policy 
‘was not delivered. It was later returned to the home office of the defendant. 
The amount of annual premium was placed at $45.30, according to the testi- 
mony of an officer of the defendant, because of the extra hazard in the risk 
on Mr. Field’s life on account of his being engaged in working underground 
in mines. Were it not for the hazardous occupation of Mr. Field, the annual 
premium would have been $22.82, the amount paid by Mr. Field. The date 
for the payment of annual premium was fixed as of May 24th instead of June 
15th, according to the testimony of the officer of the defendant company who 
issued the policy, so that the premiums would be based upon the age of Mr. Field 
at the time he made application. With the advance of age the defendant charges 
a higher premium for insurance. The age of applicant for the purpose of 
fixing the premium is his nearest birthday. Mr. Field was born November 25, 
1876, and thus he was 51 years of age, computed from his nearest birthday, on 
May 24, 1928, while he would have been rated as 52 years of age on June 15, 
1928. On June 26, 1928, the plaintiff prepared and forwarded to the defendant 
a claim for the death of her husband. The defendant rejected the claim and 
sent to the plaintiff the money paid as the first annual premium by Mr. Field. 
The plaintiff refused to accept the money so returned to her. There is some 
evidence which tends to show that Mr. Field did not read the application be- 
fore he signed and delivered the same. 

The foregoing is, in substance, the evidence upon which plaintiff seeks to 
recover a judgment against the defendant for the sum of $1,000, the face oi 
the insurance policy. 


The action of the trial court in directing a verdict for the defendant presents 
three questions of law for determination: (1) Is a parol contract for life in- 
surance enforceable or is such a contract within the statute of frauds? (2) Is 
there evidence in this case which would support a finding by the jury that S. A. 
Cotterell had authority to bind the defendant on a life insurance contract? (3) 
Was oral testimony admissible to show that S. A. Cotterell agreed that the 
life of Burr D. Field would be insured as scon as he paid the first annual 
premium on the proposed life insurance policy? ‘The plaintiff contends that 
a contract of life insurance is not within the statute of frauds; that the evi- 
dence adduced at the trial is sufficient to support a finding by the jury that 
S. A. Cotterell had either actual or apparent authority to bind the defendant: 
and that the parol testimony which tended to show that S. A. Cotterell agreed 
that the life of Burr D. Field would be insured as soon as he paid the first annual 
premium of $22.82 was properly admitted in the court below. In support of such 
contention, the following cases are cited: Franklin F. Ins. Co. v. Colt, 20 Wall. 
560, 22 L. Ed. 423; Relief F. Ins. Co. v. Shaw, 94 U. S. 574, 24 L. Ed. 291; 
Fidelity & Cas. Co. v. Ballard, 105 Ky. 253, 48 S. W. 1074; Co-operative Ins. 
Co. v. Corbett, 69 Kan. 564, 77 P. 108; American Cent. Ins. Co. v. McCrea, 8 
Lea (Tenn.) 513, 41 Am. Rep. 647; Renier v. Ins. Co. 74 Wis. 89, 42 N. W. 
208; Westchester Fire Ins. Co. v. Earle, 33 Mich. 152; Ins. Co. v. Norton, 96 
U. S. 234, 24 L. Ed. 689; Union Mut. L. Ins. Co. v. Wilkinson, 13 Wall. 222, 
20 I.. Ed. 617; Mayfield v. Ins. Co., 62 Mont. 535, 205 P. 669; Halle v. Ins. Co., 
58 S. W. 822, 22 Ky. Law Rep. 740; Great Southern Life Ins. Co. v. Dolan (Tex. 
Civ. App.) 239 S. W. 236, 237; Unterharnscheidt v. Mo. State Life Ins. Co., 160 
Iowa, 223, 138 N. W. 459, 45 L. R. A. (N. S.) 743; National L. S. Ins. Co. v. 
Cramer, 63 Ind. App. 211, 114 N. E. 427; Lee v. Ins. Co. (Ky.) 41 S. W. 319; 
Starr v. Ins. Co., 41 Wash. 228, 83 P. 116; Cooper v. Ins. Co., 7 Nev. 116, 8 
Am. Rep. 705; Kilborn v. Ins. Co., 99 Minn. 176, 108 N. W. 861; Yonge v. Assur. 
Society (C. C.) 30 F. 902; New York Liie Ins. Co. v. Babcock, 104 Ga. 67, 30 
S E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; New York Life Ins. Co. v. Pike, 
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51 Colo. 238, 117 P. 899; Mulligan vy. Ins. Co., 149 Ill. App. 516; Ins. Co. v. Ruth- 
erford (C. C. A.) 284 F. 707; Nertney v. Ins. Co., 199 Iowa, 1358, 203 N. W. 826- 
828, Col. 2; City v. Ins. Co., 17 Iowa, 276; Palm v. Ins. Co., 20 Ohio, 529; Church 
v. Ins. Co., 19 N. Y. 305; Koivisto v. Ins. Co., 148 Minn. 255, 181 N. W. 580; Ins. 
Co. v. Chamberlin, 56 Iowa, 508, 8 N. W. 338, 9 N. W. 386; Assurance Co. v. 
State, 113 Ind. 331, 15 N. E. 518; Schultz v. Ins. Co. (C. C.) 77 F. 375; Hardwick 
v. Ins. Co., 20 Or. 547, 26 P. 840; Ins. Co. v. Brown (Tex. Civ. App.) 160 S. W. 
973; Putnam v. Ins. Co., 123 Mass. 324, 25 Am. Rep. 93; Wilson v. Ins. Co., 90 
Kan. 355, 133 P. 715; Ins. Co. v. Taylor (Tex. Civ. App.) 157 S. W. 950; Clark 
v. Ins. Co., 96 Neb. 381, 147 N. W. 1118; Ins. Co. v. Stone, 61 Kan. 48, 58 P. 986; 
Ins. Co. v. Ebert (Ky.) 47 S. W. 865; Chambers v. Ins. Co., 118 Kan. 494, 235 
P. 859; Merchants’ Mut. Ins. Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 246; Ins. 
Co. v. Ins. Co., 7 Bush. (Ky.) 81, 3 Am. Rep. 301; Quinn-Shepherdson Co. v 
Fid. & Guar. Co., 142 Minn. 428, 172 N. W. 693; Nichols v. Ins. Co., 113 Kan. 
484, 214 P. 1111; Cole v. Ins. Co., 22 Wash. 26, 60 P. 68, 47 L. R. A. 201; Nert- 
ney v. Ins. Co., 199 Iowa, 1358, 203 N. W. 826; Pfister v. Mo. State Life Ins. 
Co., 85 Kan. 97, 116 P. 245; Hartford Fire Ins. Co. v. Wilson, 187 U. S. 467, 23 
S. Ct. 189, 47 L. Ed. 261; Greenwich Ins. Co. v. Waterman (C. C. A.) 54 F. 839; 
Sanford v. Ins. Co., 174 Mass. 416, 54 N. E. 883, 75 Am. St. Rep. 358; Commercial 
Mut. M. Ins. Co. v. Ins. Co., 19 How. 318, 15 L. Ed. 636; Zell v. Ins. Co., 75 
Wis. 521, 44 N. W. 828; Sproul v. Western Assur. Co., 33 Or. 98, 54 P. 180; 
De Grove v. Metropolitan Ins. Co., 61 N. Y. 594, 19 Am. Rep. 305; Den Hartog v. 
Ins. Ass’n, 197 Iowa, 143, 196 N. W. 944; Cornelius v. Farmers’ Ins. Co. (lowa) 
81 N. W. 236; Chadwick v. Ins. Co., 54 Utah, 443, 181 P. 448; Kausal v. Ins. 
Co., 31 Minn. 17, 16 N. W. 430, 47 Am. St. Rep. 776; Baker v. Commercial Union 
Assur. Co., 162 Mass. 358, 38 N. E. 1124; Henning v. United States Ins. Co., 47 
Mo. 425, 4 Am. Rep. 332; Baile v. St. Joseph Fire & Marine Ins. Co., 73 Mo. 
371; Mutual L. Ins. Co. v. Young, Adm’r, 23 Wall. 85, 23 L. Ed. 152; Commer- 
cial Ins. Co. v. Hallock, 27 N. J. Law, 645, 72 Am. Dec. 379; Smith v. State Ins. 
Co., 64 Iowa, 716, 21 N. W. 145; Eureka Ins. Co. v. Robinson, Rea & Co., 56 
Pa. 256, 94 Am. Dec. 65; Salisbury v. Hekla Fire Ins. Co., 32 Minn. 458, 21 N. W. 
552; Campbell v. American Fire Ins. Co., 73 Wis. 100, 40 N. W. 661; Ejifert v. 
Hartford Fire Ins. Co., 148 Minn. 17, 180 N. W. 996; Ames-Brooks Co. v. A®tna 
Ins. Co., 83 Minn. 346, 86 N. W. 344, 345; Everett v. O’Leary, 90 Minn. 154, 95 
N. W. 901; Massachusetts Bonding & Ins. Co. v. Vance, 74 Okl. 261, 180 P. 
693, 15 A. L. R. 981; Brown v. Franklin Mut. F. Ins. Co., 165 Mass. 565, 43 N. E. 
512, 52 Am. St. Rep. 534; Kink v. Phoenix Ins. Co., 195 Mo. 290, 92 S. W. 892, 
893, 113 Am. St. Rep. 678, 6 Ann. Cas. 618. 

The cases cited by appellant deal generally with the questions here presented 
for determination. Some of the cases tend to support one or more of appellant's 
contentions, but others rather tend to hold against her. The defendant con- 
tends that the evidence in this case affirmatively shows that S. A. Cotterell was 
without authority to bind the defendant on a contract for the insurance of the 
life of Burr D. Field, and also that the evidence is insufficient to submit to the 
jury the question of whether or not S. A. Cotterell had any apparent authority 
to bind the defendant on such a contract. It is also urged on behalf of the 
defendant that the trial court erred in admitting in evidence the testimony which 
tended to show that S. A. Cotterell agreed that the proposed life insurance 
policy should take effect immediately upon the payment of the first annual 
premium. In support of such contentions, the following cases are cited: White 
v. Metropolitan Life Ins. Co., 63 Utah, 272, 224 P. 1106; Jones v. N. Y. Life Ins. 
Co., 69 Utah, 172, 253 P. 200; Sterling v. Head Camp, 28 Utah, 505, 80 P. 375; 
Raymond v. National Life 40 Wyo. 1, 273 P. 667; Mutual Life Ins. Co. v. Young, 
23 Wall. (90 U. S.) 85, 27 L. Ed. 152; Travis v. Nederland Ins. Co. (C. C. A.) 
104 F. 486; McKelvie v. Mutual Benefit (C. C. A.) 287 F. 660: McCornick 
v. Levy, 37 Utah, 134, 106 P. 660; Chamberlain v. Prudential Ins. Co., 109 Wis. 
4, 85 N. W. 128, 129, 83 Am. St. Rep. 851; Merchants’ Mut. Ins. Co. vy. Lyman, 
15 Wall. 664, 21 L. Ed. 246; Northern Assurance Co. v. Grand View Bldg. Ass’n, 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Commercial Mut. Acc. Co. v. Bates, 
176 Ill. 194, 52 N. E. 49; Winneshiek Ins. Co. v. Holzgrafe, 53 Ill. 516, 5 Am. 
Rep. 64; U. S. Mut. Ass’n v. Kittenring, 22 Colo. 257, 44 P. 595; Connecticut 
F. Ins. Co. v. Buchanan (C. C. A.) 141 F. 877, 4 L. R. A. (N. S.) 758; Schilbrch 
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v. Inter-Ocean Cas. Co., 180 Wis. 120, 192 N. W. 456; Salquist v. Oregon Fire 
Relief Ass’n, 100 Or. 416, 197 P. 312; Porter v. General Acc. F. & L. Assur. 
Corp., 30 Cal. App. 198, 157 P. 825; Summers v. Mutual Life, 12 Wyo. 369, 75 
P. 937, 66 L. R. A. 812, 109 Am. St. Rep. 992; Miller v. Northwestern Mut. Life 
(C. C. A.) 111 F. 465. The cases cited by respondent tend to support its con- 
tention. 

[1, 2) The law seems to be well settled that, in the absence of a statutory 
requirement, a life insurance contract may rest in parol. Such a contract is 
not within the statute of frauds. The adjudicated cases are in hopeless conflict 
as to whether an agent who has such authority and performs such duties as 
did Mr. Cotterell may or may not bind his principal on a contract of insurance. 
So also is there a lack of harmony in the cases as to whether or not oral 
statements made by an insurance agent while soliciting insurance may be re- 
ceived in evidence to vary the terms of a written application for insurance. 
One who reads the cases dealing with these two phases of insurance law 
cannot well avoid becoming confused by the numerous reasons that are ad- 
vanced in support of the desired result. Under such circumstances a resort to 
familiar and well-established principles of law is the only safe guide to a proper 
decision. For reasons presently to be discussed, it is not necessary to determine 
the extent of the authority of Mr. Cotterell to bind the defendant. 

[3, 4] During the course of the trial timely objections and exceptions were 
taken to the admissions of evidence which tended to show that S. A. Cotterell 
agreed that the proposed insurance policy on the life of Mr. Field should take 
effect immediately upon the payment of the first annual premium. Such testi- 
mony was objected to upon the ground that it tended to vary the terms of 
the written contract and upon the further ground that all conversations and 
oral agreements had between Mr. Cotterell and Mr. Field before the application 
for life insurance was signed by Mr. Field were merged in the written applica- 
tion. ‘The respondent here assails the admission of such testimony by cross- 
assignments of error. It is an elementary rule of law that, where parties have 
reduced an agreement to writing and such written agreement isnot vitiated 
by fraud or mutual mistake of fact, all conversations in parol agreements are 
so merged therein that they cannot be given in evidence for the purpose of 
changing the written contract or any part thereof nor showing any intention or 
understanding different from that expressed in the written agreement. If, 
however, the parties enter into a parol agreement with the intention that such 
agreement shall rest in parol, such parol agreement will not be superseded by 
the parties subsequently executing a written agreement in part performance of 
the prior parol agreement. Jones Com. on Evidence (2d Ed.) vol. 3, § 1484, 
p. 2699; 10 R. C. L. § 211, p. 1019. The complaint in this case does not pro- 
ceed upon the theory that the defendant or its agent S. A. Cotterell, was guilty 
of any fraud, nor is it claimed that there was any mutual mistake of fact at 
or prior to the time that Mr. Field signed the application for insurance with 
the defendant. No attempt is made to reform any contract for insurance nor 
any contract of insurance. It cannot be successfully maintained that Mr. Field 
was induced to sign the application without reading it, if such be the fact, 
because Mr. Field had the application in his office several days before it was 
signed. The application blank was in part filled out by the plaintiff under the 


direction of Mr. Field. If Mr. Field did not read the application, it was his 
own fault. 


[5, 6] Appellant does not seriously contend that she is entitled to recover 
on the written insurance policy that was issued by the defendant after the 
death of Mr. Field. There are various reasons why she may not recover on 
the policy. Mr. Field never agreed to the terms of the policy. The insurance 
policy that Mr. Field applied for was a policy with an annual premium of 
$ The policy issued required the payment of an annual premium otf 
$45.30. By his written application Mr. Field applied for a policy on which 
the first premium should begin with the date of the approval of his applica- 
tion. Mr. Field’s application was never approved. The premium on the policy 
issued by defendant was to pay for insurance from May 24th and not from the 
date that the company decided to issue a policy to Mr. Field. The applica- 
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tion provides that, “if the first premium is not paid in cash at the time the 
application is made or if a policy different from the one described in the ap- 
plication ‘is issued, the insurance shall not take effect until the first payment 
thereon has actually been paid to and accepted by the company, or its duly 
authorized agent, and the policy delivered to and accepted by me during my 
lifetime and good health.” The insurance policy issued by the defendant was 
not accepted by Mr. Field, nor was any premium paid thereon. The defendant 
had no right to apply the $22.82 paid by Mr. Field on the policy issued, because 
Mr. Field never consented to accept such policy. Mr. Field’s application for 
an insurance policy was an; offer to enter into a contract. Such offer was not 
accepted during the life of the applicant, and hence there was no contract. 

Under the evidence, the trial court properly directed a verdict in favor 
of the defendant and against the plaintiff on the first cause of action. 

[7] The third cause of action proceeds upon the theory that the defendant, 
through its general agent, Mr. Cotterell, entered into a temporary contract with 
Mr. Field to insure the life of the latter until such time as the application of 
Mr. Field could be acted upon by the proper officer of the defendant. Here 
again plaintiff is confronted with difficulties which prevent her from a recovery 
on such theory. There is no evidence that either Mr. Cotterell or Mr. Field 
entered into or intended to enter into any temporary contract of insurance. 
All of the negotiations were for an insurance policy to run for at least one year’s 
duration. There is nothing in the evidence to justify an inference that Mr. 
Field would accept or that the defendant would assume the risk of temporary 
insurance. By the terms of the written application, the insurance is to take 
effect at the time the application is approved by the company, provided the 
first premium is paid in cash, otherwise it is not to take effect until the first 
premium is paid and the policy delivered to and accepted by the applicant dur- 
ing his life and good health. The receipt that was issued to Mr. Field for the 
premium paid provides that “insurance subject to the terms and conditions 
of the policy contract issued shall take effect as of the date of approval of 
above application by the company at its home office in Saint Louis, Mo. Other- 
wise, the payment evidenced by this receipt shall be returned.” The language of 
the application and of the receipt is clear and certain. There is no necessity 
of resorting to parol testimony to clarify the meaning of the language used in 
either the application or the receipt. It is impossible to reconcile the written 
provisions of the application and of the receipt wherein it is agreed that the 
insurance shall take effect upon the approval of the application by the home 
office of the defendant at St. Louis, Mo., with the claim made by the plaintff and 
supported’ by parol testimony that the insurance should be in force as soon as 
the first premium was paid. Under such circumstances full effect must be 
given to the written contract, and the claimed parol agreement must be dis- 
regarded. 

It is suggested in appellant’s brief that the defendant, through Mr. Cotterell, 
its general agent, waived that provision of the application and of the receipt 
wherein it is agreed that the insurance shall take effect when the application 
is approved. It is also suggested that, because of the oral statements of Mr. 
Cotterell, the defendant is estopped from denying that the insurance took effect 
at the time the payment of $22.82 was made. Appellant has cited some cases 
which tend to support such contentions. The rule of law that conversations 
and oral agreements between the parties prior to or contemporaneous with 
the execution of a written agreement, are merged in the written agreement 
may not be evaded by the application of the doctrine of law relating to waiver 
or estoppel. It would be more in accord with the rule of law under discussion 
to say that, when parties reduce a contract to writing, they thereby estop them- 
selves from claiming under the terms of a prior or contemporaneous parol agree- 
ment, and also that by entering into a written agreement all rights that the 
parties may have had under prior or contemporaneous oral agreements are 
thereby waived. Under the pleadings and the admitted documentary evidence 
in this case it was not competent for the plaintiff to show that prior to or at 
the time that Mr. Field signed the written application Mr. Cotterell stated 


that the life of Mr. Field would be insured as soon as he paid the first pre- 
mium. 
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[8] It is next urged that the written terms of the application and receipt 
were amended by subsequent oral agreement between Mr. Cotterell and Mr. 
Field. Plaintiff testified that the day after the application was signed Mr. 
Cotterell handed her the receipt, and that “he told me to keep the receipt, 
that it was important. I made some remark to him about ‘you never do know 
when you are insured and when you are not.’ He said ‘Don’t you think you 
do not, you are insured from the time the company receives the money for 
the insurance.’” Apparently Mr. Field was not present when this conversation 
took place. There is nothing in the conversation to justify the conclusion that 
either Mr. Field or Mr. Cotterell intended to modify or change their agree- 
ment as evidenced by the written application and receipt. 

Most of what has been said concerning plaintiff’s third cause of action 
applies to plaintiff’s second cause of action. There is no language in the ap- 
plication or in the receipt whereby the defendant obligated itself to issue a 
life insurance policy to Mr. Field. On the contrary, the defendant reserved 
the right to either reject or approve the application. If the application was 
rejected or if a policy different from that applied for was issued by the de- 
fendant and not accepted by Mr. Field during his life and good health, the 
premium paid by Mr. Field should be returned to him. The application of Mr. 
Field was an offer to enter into a contract of insurance with the defendant. 
The defendant failed to accept such offer. By writing a policy unlike the one 
applied for, the defendant in turn made an offer to Mr. Field. The counter 
offer was not accepted, and hence the defendant cannot be held liable. 

It is further suggested that the defendant should be held liable because it 
delayed for an unreasonable time before acting upon the application of Mr. 
Field. Some cases seem to announce the doctrine that an insurance company 
becomes liable if it fails to act upon an application for insurance within a 
reasonable time; other cases repudiate such doctrine. It is not necessary for 
us, in the instant case, to discuss these divergent views. Suffice to say that no 
such issue is presented by the pleadings in this case. In her pleadings plain- 
tiff claims that her husband’s life was insured at the time of his death. She 
does not complain because defendant delayed in acting upon the application. 

We are thus of the opinion that the judgment appealed from should be and 
it accordingly is affirmed. Appellant and respondent have each filed a printed 
abstract. Appellant’s abstract is sufficient to present the questions brought 
here for review, and therefore respondent should not be allowed the cost of 
printing its abstract. The respondent is awarded its costs other than the costs 
incurred in printing its abstract. 

Cherry, C. J., and Straup, Ephraim, Hanson, and Folland, JJ., contur. 


COLE et al. v. KAZIM TEMPLE BEN. ASS’N et al. 
Supreme Court of Appeals of Virginia. Sept. 12, 1930. 
154 Southeastern Reporter 556. 
1. INSURANCE. 


Benefit association waived requirements regarding designating beneficiary, etc., 
by paying over fund to insured administrators. 

The association at time of paying over fund had knowledge of fact 
that insured had named wife as beneficiary, and that she had died before 
he did, and that insured had, in his will, named his stepdaughter as bene- 
ficiary, but that in so doing he had not complied with requirements of by- 
laws of association, in that he had named one as to whom there was ques- 
tion whether she was in permitted class, and also in that he had ignored pro- 
vision regarding manner of designating beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 773.) 


2. INSURANCE. : bat 
By-laws of benefit association regarding permitted class of beneficiaries and 
manner of designating beneficiary could be waived. 


(For other cases, see Insurance, Dec. Dig. §§ 769, 773.) 


3. INSURANCE. ; : 
Where benefit association member’s wife died before he did and he designated 
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stepdaughter as beneficiary by will, she was entitled to benefit fund by virtue of 
appointment by will. 

(For other cases, see Insurance, Dec. Dig. § 775.) 

Error to Court of Law and Chancery of City of Roanoke. 

Action by notice of motion for judgment by Henry T. Cole and others against 
the Kazim Temple Benefit Association and another. Judgment for defendants, and 
plaintiffs bring error. 

Affirmed. 

Caldwell, Chaney & Loyd, of Roanoke, for plaintiffs in error. 

J. P. Saul, Jr., of Salem, and Horace M. Fox, of Roanoke, for defendants 
in error. 

BROWNING. J. 

This is a suit by notice of motion for judgment in the court of law and chancery 
of the city of Roanoke, Va., in which the appellants were plaintiffs and the appellees 
were defendants. The parties will sometimes be designated herein as they were 
related in the trial court. 

The facts out of which the action grew, as briefly told as may be, are as fol- 
lows: The members of the Kazim Temple of the Ancient-Arabic Order, Nobles of 
the Mystic Shrine, of Roanoke, formed in 1917 a voluntary assessment association 
for the purpose of paying death benefits to those of its members who might elect to 
join such association. The source of the benefit fund was the assessment of each 
member of the association a certain sum upon the death of any member thereof 
the said sum being $1.10 per member, $1 thereof, per member, to be paid to the 
beneficiary of any member dying. The total membership determined the amount 
going to such beneficiary, but in no case could it exceed $2,000. 

Certificates of membership were issued to each member, and the association 
was controlled by certain by-laws, designating, among other things, what persons or 
classes of persons were permitted to be named as beneficiary, how such beneficiary 
could be changed after the issuance of the certificate, and who shonld become en- 
titled to the fund in event the named beneficiary would predecease the certificate 
holder, upon his death without having designated another beneficiary. 

One A. Ward Morris was a certificate holder at the time of his death, and had 
been for some years prior thereto, being a member of Kazim Temple and of the 
said association. He died in January, 1929. In his certificate of membership his 
wife was designated as beneficiary, but she died some three years before his death. 
Many years before, he married a widow, who at the time had one child, a daughter 
16 years old, who is now Mrs. Edward M. Cabell (one of the defendants in the 
court below and an appellee here). Morris and his wife and stepchild, now Mrs. 
Cabell, lived together at Waynesboro, Va., for a number of years. He was a civil 
engineer by profession and a man of culture and attainments, but unhappily be- 
came addicted to the excessive use of liquor which about destroyed his usefulness 
to himself and family. His wife was sick a portion of the time, and the onerous 
burden of caring for him fell upon the stepchild. Upon one of his drunken de- 
bauches she went with him to Richmond, Va., to have him treated at a Keely In- 
stitute. He would not go without her, although an Episcopal rector then, now 
Bishop Robert C.- Jett, offered to take him. This stepchild raised the money to pay 
the expenses incident to his treatment at the Keely Institute. At other times when 
Morris was without employment she baked pies and sold them and took in sewing 
to pay the house rent. Her tender care of her stepfather continued to the day 
of his death. ‘ 

For nearly three years before his death he was what was called a “resident” of 
the Elks National Home at Bedford, Va, he died. On October 21, 1926, 
soon after he became a resident of the Home, he had a fall, from the effects of 
which he seemed never to have fully recovered. On October 30, 1926, he executed 
his will, which is as follows: 


“Saturday, October 30th, 1926. 
“Bedford, Virginia 
“Being of sound mind, I make this my last will and testament, to wit: Any 
funds I may have on deposit in the First National Exchange Bank of Roanoke, 
Va., or other banks, to go to my first cousin, Harry Tulhill Cole, now residing 
in the Hotel Imperial 32nd Street and Broadway, New York City, after all my 
just debts are defrayed, from such funds, at the time of my death, together with 
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such toilet articles, masonic emblems, jewelry, clothes, satchels, trunks, etc. I may 
have at the time of my death. Also, such amount due me, independent of the fore- 
going, from the Kazim Temple Benefit Fund Association of Virginia, to go to 
and be given to Mrs. Edward M. Cabell, my deceased wife’s daughter, now re- 
siding in Waynesboro, Va. I would request Mr. H. E. Dyer and A. F. Rawson, 
of Roanoke, Va., to see the foregoing be carried out as set forth, in the event of 
my death—this to take the place of any preceeding will. 

“In testimony of which, I herewith affix my signature. 

“Aaron Ward Morris” 

At the time of his death Morris had no immediate family of his own blood. 
His nearest of kin were Henry T. Cole of New York and George P. Morris of 
Rhode Island, first cousins, and Edmund Cole Granville of Massachusetts, a second 
cousin, all of whom were plaintiffs in the trial court, appellants here. They were 
men of middle age except the first mentioned, who was thirty and more. They 
had seen little or nothing of their kinsman, Morris; the said Cole came to Vir- 
ginia in 1923 for this purpose, which was the last time he had seen him. There 
was some irregular correspondence between Morris and Cole. They contributed 
nothing to the support or comfort of Morris and were not present at his funeral 
services, which were held in Roanoke. The interment was in New York State in 
the Morris family vault. The above will was admitted to probate in the Hustings 
court of the city of Roanoke on January 21, 1929, and H. E. Dyer and A. F. 
Rawson qualified as administrators d. b. n. c. t. a. of the estate of the said A. Ward 
Morris, deceased, and the aforesaid benefit fund association paid to them as such 
administrators the sum of $2,000, which Morris had directed by his will to be 
paid to Mrs. Edward M. Cabell, and therein requested the said Dyer and Rawson 
to see that such directions were carried out. After the fund was paid to the ad- 
ministrators, demand was made upon them for it by the appellants and by Mrs. 
Cabell, which conflict of claim brought about the present litigation. The plaintiffs 
filed their notice of motion for judgment; the administrators filed their answer 
which they asked to be treated as an interpleader and requested that they be al- 
lowed to pay the fund into court and have its direction as to its disposal; the as- 
sociation filed its answer denying the validity of the demands of either the claim- 
ants and making a faint contention that the fund should be paid back to itself be- 
cause under its by-laws neither claimant could be beneficiaries, and that the will 
of A. Ward Morris was not a compliance with said by-laws as to changing the 
beneficiary in the membership certificate by its designation of Mrs. Edward M. 
Cabell as the person to receive said fund; and Mrs. Cabell filed her original and 
an amended answer setting forth her contentions. The judgment of the court upon 
the pleadings, exhibits, and testimony was in favor of the appellee Mrs. Edward 
M. Cabell, and by its decree directed the clerk of the court, in whose custody the 
fund then was, to pay to her the said fund, less the taxable costs of the interpleader 
aforesaid. 

With the judgment of the trial court we are in entire accord. 

[1, 2] The articles of the by-laws of the association relied upon by the appell- 
ants were numbered 5, 6, 7, and 9, and involved the topics we have referred to and 
need not to be quoted in full here, because we are in agreement with the court that 
their provisions and requirements were waived by the association when it paid 
over the fund to the administrators, with the will annexed of A. Ward Morris, de- 
ceased. 


It was paid to the administrators by Mr. A. F. Rawson, who was treasurer of 
the association and a member of its executive committee, which, under the by-laws, 
had the active management of its affairs. The#association, at the time, had knowl- 
edge of the fact that Mr. Morris had named his wife as his beneficiary and that 
she had died before he did; that Morris had, in his will, named his step-daughter 
as his beneficiary, but in so doing he had not complied with the requirements of the 
by-laws, in that he had named one as to whom there was question as to whether 
she was in the permitted class, and also that he had ignored the provision as to 
the particular manner in which the designation should be made. The following au- 
thorities are conclusive as to whether such provisions can be waived: 

“Tt is insisted that the certificate issued to McNeill by the order was invalid, 
for the reason that the application for a change of beneficiary was not filed in the 
grand lodge within 30 days of its date, and thus was not filed in compliance with 
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the provisions of the constitution of the order. A sufficient answer to such con- 
tention by the intervenor is that this provision of the law was one that could be 
waived by the order, and when the order issued the certificate upon the application 
the provision was waived.” Adams v. Grand Lodge, 105 Cal. 321, 38 P. 914, 915, 
45 Am. St. Rep. page 49. 

“An officer of a mutual benefit association who is its executive head, keeping 
its records, holding its funds in trust, and pays out the same on approval, has 
power to bind the association by waiving a forfeiture provided for in its by-laws.” 
Moore v. Order of Railway Conductors, 90 Iowa, 721, 57 N. W. 623. 

“A provision in the constitution of a mutual aid society, limiting the bene- 
ficiaries in an insurance certificate to members of the family of the holder or those 
dependent on him, may be waived by the society, and cannot be questioned by third 
persons.” Johnson v. Knight of Honor, 53 Ark. 255, 13 S. W. 794, 8 L. R. A. 732. 

“Mutual benefit association may waive formalities required by its charter to be 
complied with in changing beneficiary.” Manning v. Ancient Order of United 
Workmen, 86 Ky. 136, 5 S. W. 385, 9 Am. St. Rep. 270. 

[3] Morris had lived in Roanoke for some years prior to his entering the 
Elks Home at Bedford, Va., in 1926. He made his will in October of that year 
just after a serious accident. The evidence does not disclose that he ever returned 
to Roanoke, nor does it show where the insurance certificate was kept or found 
after his death. It is also not in evidence that he ever saw Mr. Rawson after going 
to Bedford City. He kept a bank account in Roanoke and dealt with persons con- 
nected with one of the banks. If his certificate was kept in a safe deposit box or 
in some other place of safe-keeping in Roanoke, then in making the designation 
by will he did about all he could, conveniently do in an effort to change the bene- 
ficiary. At any rate, he wanted Mrs. Cabell to have this money, and we think that 
she is entitled to it, not as passing under the will as a legacy or bequest, but by 
virtue of her appointment by the will to take; the association having waived com- 
pliance with its by-laws as to the requirements of their provisions. 

There are circumstances, however, in which the proceeds of the certificate 
ought, in good conscience, to go to the person designated in the will, and a court 
of equity will direct the same in that course. Order of Mutual Companions v. 
Griest, 76 Cal. 494, 18 P. 652; Daniels v. Pratt, 143 Mass. 216, 10 N. E. 166. 

The setting of this case and the facts herein detailed, fully supported by the 
evidence, afford aboundant warrant for the assertion that in good conscience the 
fund cught to go to the person designated in this will. 

The judgment of the trial court is affirmed. 

Affirmed. 

Holt and Gregory, JJ., absent. 
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FIRE 


GREAT AMERICAN INS. CO. OF NEW YORK v. RONEY & BERGER CO. 
NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. RONEY & BERGER 
CO., and six other cases. 

No. 4296-4303. 

Circuit Court of Appeals, Third Circuit. June 3, 1930. 

Rehearing Denied Oct. 13, 1930. 

42 Federal Reporter (2d) 816. 

1. TRIAL. 

Refusal of points in action on fire policy, as to concealment or attempt to 
conceal material information, Aeld not error when court charged substance. 

Defendant presented points for charge that, if plaintiff concealed or 
attempted to conceal from defendant material information as to cause 
of fire or value of insured property, verdict must be for defendant. 
The trial judge charged substance of points and also charged on fraud 
and misrepresentation, and submitted real question as to whether plain- 
tiff’s claim was honestly made or fraudulent because of false state- 
ment willfully made, supported by false swearing. 

(For other cases, see Trial, Dec. Dig. § 260[9].) 

2. INSURANCE. 

Instruction as to cessation of operation of plant necessitating employment 
of watchmen, in effect prayer for directed verdict, held properly refused. 

Policies provided that, if operation ceased for 60 days, one or more 
watchmen should be continuously on duty. Insured’s business was sea- 
sonal, and most of the working force had been laid off, but factory was 
open every day, and foremen and officers were engaged in making up 
designs and developing a new line of samples, and machinery was being 
cleaned and overhauled, etc. There was evidence for defendant that 
practically the whole working force had been laid off without instruc- 
tions to return. The court left it to the jury to determine whether 
insured had ceased operating the plant, and gave instructions as to 
what would constitute operation. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for'the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Actions by Roney & Berger Company against the Great American Insur- 
ance Company of New York, the National Fire Insurance Company of Hart- 
ford, Connecticut, and others. From judgments for plaintiff, defendants ap- 
peal. 

Affirmed. 

Horace M. Schell, of Philadelphia, Pa., for appellants. 

Robert T. McCracken, of Philadelphia, Pa. Butz & Rupp, of Allentown, 
Pa., and Roberts & Montgomery, of Philadelphia, Pa., for ‘appellees. 

Before Buffington and Woolley, Circuit Judges, and Schoonmaker, District 
Judge. 

Woo.Ley, Circuit Judge. 


The Roney & Berger Company owned and operated a shoe factory in 
Allentown, Pa. It had placed insurance on buildings, equipment, tools and stock 
with nine insurance companies for different sums, which together amounted 
to $205000. A fire occurred, resulting in a total loss of all property insured. 
When the companies refused to pay the insurance money, the Roney & Berger 
Company sued them in the state court in Lehigh county. For lack of diversity 
of citizenship one suit was tried there. The remaining eight were removed to 
the District Court of the United States for the Eastern District of Pennsylvania 
where, by stipulation, they were tried as one case. The plaintiff had a verdict 
for a total sum, which was divided by counsel between the several defendant 
companies, and judgments were entered against them for their allocated amounts 
respectively. The eight companies appealed and, as the assignments of error 
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are identical, the cases were heard together and treated as one case, of which 
we shall continue to speak in the singular number. 

The factory consisted of a central building—an old structure—with a wing, 
relatively new, at each end. The entire factory was equipped, as required by the 
policies, with a sprinkler system, which was operated through the medium of 
a main supply valve, and at the highest point in the building had a test valve 
which, when open, permitted the circulation of water in an apparatus on the 
front of the building, causing a fire alarm bell to ring when the system was in 
operation. In addition, there was a drain valve. 

The story of the fire is, briefly, that on Saturday, January 15, 1927, the 
factory had, as customary, closed at noon, and every one had left. Early in 
the evening the engineer returned and banked the fires for the night. He 
then departed, locking the door behind him and leaving no one in the building. 
Early in the morning of January 16, a person not connected with the plant 
saw that the door of the boiler room in the basement was open and observed 
a small flame not larger than a candle flame. Seeing that it was spreading, he 
hastened to send in a fire alarm. Although the fire department responded 
promptly, the fire grew so rapidly that within thirty minutes the roof had 
fallen in and some of the walls were down. It appears that when the fire was 
discovered it was burning in the two separate wings of the building, and after 
it had been extinguished, the main supply valve of the sprinkler system was 
found closed and the drain valve open, which condition not only prevented the 
sounding of the alarm bell at the front of the building, but drained the sprinkler 
system of water and prevented an inflow through the supply valve. The ques- 
tions involved, as stated by the defendants do not relate to any assignments of 
error, in respect to failure by the plaintiff to maintain the sprinkler system in 
working order, as required by the sprinkler clause, and in respect generally to 
the cause of the fire. We shall therefore assume that, under the court’s charge 
on those issues, which we have voluntarily examined, yet without discovering 
error, the jury found that the plaintiff had kept the system in operative con- 
dition and that the fire was of incendiary origin. 

There are three questions in the case. The first is: 

“Was the charge of the court with reference to fraud and false swearing 
as to the values of the property intended to be insured legally adequate in this 
regard?” 

This question is based on the fraud and misrepresentation clause, identical 
in all policies, which provides that a policy “shall be void if the insured has 
concealed or misrepresented any material fact or circumstance concerning this 
insurance or the subject thereof; or in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject 
thereof. * * *” 

[1] At the trial the defendants introduced evidence to prove that the plain- 
tiff had concealed or attempted to conceal the sound values of the property 
by misrepresenting them, and had committed fraud by swearing falsely in regard 
to them. They did not question the accuracy of the plaintiff’s list of insured 
properties destroyed. ‘Thereupon they presented to the court, as its fifth point 
for charge, the following: 


“If the jury believe that the plaintiff through its duly authorized officers 
and representatives concealed or attempted to conceal from the defendant ma- 
terial information as to the cause or origin of the fire or as to the value of the 
insured property upon which claim is made, then your verdict must be for the 
defendant.” 


The court, feeling that it had covered the matter in the general ‘charge, re- 
fused the point. The defendants assign error in the court’s refusal to charge 
as prayed, and as to the adequacy of the charge as made. 


As all the plaintiff’s current books had burned in the fire, the extent of the 
properties destroyed and their value as shown by the books were impossible of 
ascertainment. Therefore both parties were driven to other sources for in- 
formation with which, the plaintiff, to make a schedule for its statement of 
claim and to prove! loss at the trial and, the defendants, to resist the plaintiff’s 
proofs. Each party had a plan of its own. The plaintiff relied on testimony 
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of its officers, supposedly familiar with the values, and re-enforced and checked 
their knowledge by duplicate invoices obtained from supply houses; also, on 
experts and witnesses from machinery manufacturers, manufacturers of lasts, 
and makers of other supplies, who testified to the sound value of various types 
of equipment and of the inventory at the date of the fire. 

The defendants relied generally on cross-examination of the plaintiff's wit- 
nesses, and particularly on a constructive inventory built up by a public ac- 
countant on data obtained from various sources, which included, in some in- 
stances, the plaintiff’s figures of values at earlier dates. There was in conse- 
quence, a running fight on the value of the plant, machinery, lasts, and stock 
on hand. All this resulted in a mass of evidence greatly confused and sharply 
conflicting, which disclosed a spread between the plaintiff’s total value claim 
of $239,585.04 and the defendants’ proofs of $108,302.39, through which the jury 
entered with a verdict for $204,416.00, the total of) the policies, indicating a loss 
of true values equal to or more than the amount of the verdict. 

Was the charge adequate? We assume, as we must, that it would have 
been adequate had it included the defendants’ point. It did include the sub- 
stance of it in the instruction on a fraudulent claim, and was to that extent 
adequate. There was little in the case directly or specifically in respect to viola- 
tion by the plaintiff of the fraud and misrepresentation clause of the policies 
by “concealing” values—the only matter to which the defendants’ point is now 
addressed. There was much in the case in respect to the fraud and false swear- 
ing provision of the clause—matters not mentioned in the point, though now 
the main subject discussed in their brief. Yet the learned trial judge not only 
charged the substance of the point, but went beyond it and charged on the 
fraud and misrepresentation issue raised by the evidence. In doing so he 
charged the law properly and submitted to the jury on the divergent evidence 
of values the real question—whether the plaintiff’s claim was, even if con- 
tradicted as to many items, honestly made, or was it fraudulent because of false 
statements willfully made, supported by false swearing. Insurance Companies 
v. Weide, 81 U. S. (14 Wall.) 375, 383, 20 L. Ed. 894; 14 R. C. L. 1343. The judge 
charged all that was required, and could have done nothing more, unless, as 
we understand the defendants’ present position, he should have instructed the 
jury that, in view of the testimony of the officers of the plaintiff company and 
of the testimony contradicting them, it was their duty to find that there had 
been fraud and false swearing as to the values of the property destroyed and 
that therefore the policies were void. Holding that the issue was not deter- 
minable as matter of law and hence not the subject’ of a directed verdict, there 
was no error in submitting it to the jury. Camden Fire Ins. Ass’n v. Penick 
(C. C. A.) 2 R. (2d) 964, 965; Atlas Assufance Co. v. Hurst (C. C. A.) 11 F. (2d) 
250; National Fire Ins. Co. v. Renier (C. C. A.) 22 F. (2d) 671. 


The one case on which the defendants rely: is Claflin v. Insurance Co., 110 
U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76. That decision does not rule this case because 
it is distinguishable on the issue, which was not whether the insured had made 
a false claim or merely an incorrect claim, but whether the matter with respect to 
which he made an alleged false statement was material under the forfeiture 
clause of the policy, and distinguishable on the fact, proved or admitted, that 


the insured did make a statement with respect to a material matter which was 
false. 





[2] The second question is: 


“Whether under the evidence there was any question of fact for the jury 
of the cessation of the operation of the plant in question; or should the court 
have passed upon this feature of the case as a matter of law?” 


The policies contained a standard clause, entitled “Privileges” clause, per- 
mitting the insured “to cease operations for a period of sixty (60) consecutive 
days” on condition, however, that during that period “one or more watchmen 
shall be continuously on duty, day and night. * * *” There was no watch- 
man on duty before or at the time of the fire. Immediately there arose the 
question, vital to the plaintiff’s recovery, whether, at the time of the fire, the 
insured had “ceased operations” in its plant. This became a sharply contro- 
verted issue of fact, the defendants maintaining that operations had ceased and 
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the plant was shut down; the plaintiff, that the plant was still in operation. 
The facts on which the court submitted the question were briefly these: 

The plaintiff’s business was seasonal. Twice in every year, according to 
custom, the factory suspended quantitative operations for a short time for the 
purpose of making designs and samples for the next season, and for other pur- 
poses, among them, the taking of an inventory. This was usually done around 
the fourth of July and during the Christmas holidays. In this instance, most 
of the working force had been laid off, some early in December, others about 
the middle of December, and still others when the inventory was completed on 
December 23. Throughout the period officers of the company, themselves ex- 
perienced workmen, and foremen of departments were engaged in making up 
designs and developing a complete new line of samples for the spring trade. 
The factory was open all day of every day except Saturday afternoon and 
Sunday up to the date of the fire. The officers of the company, the office force, 
foremen of departments, the engineer, and the shipping clerk were there every 
day; the cutter and a few workmen were there with more or less regularity. 
Beside making samples, they were doing work on the factory in the way of re- 
pairing, painting and “furbishing up,” cleaning and overhauling machinery and 
shafting, and getting everything ready for the spring season. Making a new 
line of samples involved operating some, machines from time to time. Fire was 
maintained in the furnace. None of this testimony was contradicted. The de- 
fendants, however, produced workmen who testified that practically the whole 
working force had been laid off without instructions to return. 

In view of this evidence, the court affirming the plaintiff’s sixth point for 
charge, instructed the jury that it was for them to determine as matter of fact 
whether, under all the circumstances, the plaintiff had ceased operating the 
plant, saying, by affirming the point: 

“And I further instruct you that the word ‘operation’ does not necessarily 
mean the running of machinery, but may include any of the other details of fac- 
tory activity, such as making of samples, shipping of goods, receiving of orders, 
and posting books, cleaning of machinery and the various many other items 
which go into the continuity of a going business.” 

Continuing, it said: 

“Now, the evidence in the case is that no watchman was employed, so 
that you see the pinch of that feature of this defense rests upon this simple 
question of fact which you must find under all the evidence in this case, whether 
or not this plant had ceased operations at the time of that fire. Now, when 
you speak of a plant being in operation, you must take a common sense view 
of it. It does not mean that the business, manufacturing business carried on 
there is maintained at the utmost limit of the capacity of the plant. A plant 
may be in operation without being in full operation: It may be in operation 
when parts only of what is ordinarily done are done at the time. There may 
be machines that are not running, but that does not mean that the plant is not 
in operation, so you have had your attention directed at considerable length to 
that feature of the case, plaintiff maintaining that that plant was in operation, 
that work was going on there, that samples were being made up, and that things 
were being done which kept that plant in operation. Now, you determine that 
fact: 

The defendants charge that the court erred in so affirming the plaintiff’s point, 
and in so further instructing the jury, and particularly in refusing their own 
fourth point for charge which, after quoting the cessation of operation provision 
of the “Priviliges” clause, reads as follows: 

“As the uncontradicted evidence in this case discloses that from the 23rd of 
December, 1926, to January 17, 1927, the plant had ceased to operate and the plain- 
tiff failed to have one or more watchmen continuously on duty day and night * * * 
there can be no recovery in this case, as a material warranty of the policy con- 
tract has been avoided.” 

This was, in effect, a prayer for a directed verdict based on a finding by the 
court as matter of law that the plant had ceased operations. 

The law on the subject is clear, and we assume from the absence of an assign- 
ment of error on the law that it was properly and satisfactorily charged. The 
clause covers a contractual undertaking by the insured, based on a valid considera- 
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tion, which, should the occasion arise, it must perform in order to recover. The 
question is whether an occasion for performance had arisen, and that question, in 
turn, depends on whether operations had ceased. If they had not ceased, the 
risk had not changed, the clause was inoperative, and the law governing it had 
not been invoked. If they had ceased, the risk had changed, and the clause be- 
came operative and was breached. Thus the question became purely one of fact. 
Of course, on the uncontradicted facts of some cases of this kind, where no two 
inferences are possible, courts have, as on other issues, directed verdicts, but when 
in such cases the facts are open to opposite inferences courts have left the fact 
inference to be found by the jury. So the question is whether the fixed law ap- 
plies to the peculiar facts of this case. To aid this court in reaching their respective 
views counsel for both parties have made encyclopedic citations of cases under the 
same or like clauses, dealing with all kinds of situations. These decisions are 
authoritative on their own facts, but not on other facts. Hence, we are con- 
strained to say that no certainty of a correct decision can be had by matching the 
facts of these many cases with the facts of the case in hand, for they all differ 
in some particulars which, in the minds of reasonable men, might amount to es- 
sential differences. Therefore, looking straight at the facts of this case, we are of 
opinion that the inferences properly to be drawn from them on the critical ques- 
tion of cessation of operations are peculiarly such as can only be found by a 
jury, a fact-finding tribunal. The trial court fell into no error when it refused 
to rule on the facts as matter of law. 
[3] The third question is: 


“Should a new trial have been granted by reason of the fact that the jury did 
not have a copy of the defendants’ calculation as to the extent of the loss?” 

This question arose from an unfortunate ocurrence at the end of the case 
which was discovered only after verdict, and first came to the attention of the 
court on motion for a new trial. The best statement of what occurred and how 
it affected the jury is that of the trial judge in refusing a new trial, to which we 
refer the litigants, who alone are interested. Briefly, what happened was this: 
As the case involved many figures concerning the sound value of properties of 
different kinds, on which the parties had produced widely different testimony, 
the court suggested and counsel agreed to hand the jury, on retiring, statements 
of their respective claims as to the loss sustained. The plaintiff submitted its 
statement, but through a clear mistake of somebody—there is no suggestion of 
improper conduct—the statement of the defendants, though produced in court, was 
not given to the jury. Thus the jury had, visually, the figures of the plaintiff and, 
mentally, those of the defendants. As all group figures were large, odd dollars 
and cents counted little. 

This matter is not here on a valid assignment of error for there is no ex- 
ception to any action of the judge at the trial, and no appeal from his purely 
discretionary action on a motion for a new trial will lie. Nevertheless we have, 
on the defendants’ insistence of prejudice, considered the question of our own 
motion. Yet, in doing this, we realize that we are not in so favorable a position to 
pass upon the question as was the trial judge who, having heard the case, could 
sense its effect upon the jury. We are also aware that it is because of that very 
advantage that the law submits matters such as this to the trial judge to be dis- 
posed of entirely within his discretion, and provides that his action shall not be 
disturbed by an appellate court except when he has abused his discretion. The 
defendants here on appeal do not, as we understand them, maintain that the trial 
judge in this instance abused his discretion in refusing a new trial, but urge that, 
because of prejudice resulting from the absence of their statement from the jury 
room, this court should in justice set aside the judgments. 

The statement is before us. Admittedly it would help the jury to refresh or 
confirm their recollection of figures. Certainly it contains no figures that were 
not given the jury by the witnesses. In other words, the paper is not evidence. 
It is, at most, a brief memorandum of the defendants’ minimum values on build- 
ing, machinery, lasts, etc., reduced finally to six classified figures, totaling the 
amount of the defendants’ calculation, which was stated and restated throughout 
the trial and repeated by the court to the jury in the last few words of its charge. 
While the lack of the defendants’ statement might, conceivably, have delayed the 
jury in their deliberations—and of this there is serious doubt—we have not been 
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convinced that it disturbed or prejudiced them in considering and deciding the 
case. Though regrettable, we cannot find the incident prejudicial. 
The judgments are affirmed. 


ALLEN v. GENERAL INS. CO. OF AMERICA. No. 1393. 
District Court, D. Idaho, S. D. July 24, 1930. 
’ 42 Federal Reporter (2d) 901. 
1. INSURANCE. 

Without fraud, willful negligence, or malice, costs of litigation or counsel fees 
cannot be recovered (Comp. St. Idaho 1919, § 6576). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

2. INSURANCE. 

Attorney’s application for lien on judgment does not bind defendant to pay- 

ment of additional amount of attorney’s fees (Comp. St. Idaho 1919, § 6576). 
Comp. St. Idaho 1919, § 6576, provided for application by attorneys 
to obtain lien on judgment and proceeds thereof. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

3. INSURANCE. 

Defendant, not tendering full amount of judgment on fire policy and requiring 
plaintiff to defend motion for subrogation to plaintiff’s securities, should pay costs 
and reasonable attorney’s fees incurred in defending motion (Comp. St. Idaho 1919, 
§ 6576). 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Action by Rosa M. Allen against the General Insurance Company of America. 

Decision in accordance with opinion. 

W. D. Gillis, of Boise, Idaho, and John W. Graham, of Twin Falls, Idaho, 
for plaintiff. 

Bothwell & Chapman, of Twin Falls, Idaho, for defendant. 

CavanaH, District Judge. 

Judgment in the sum of $10,193.44 in favor of plaintiff was on the 14th day 
of July, 1930, entered against the defendant in this case, who now moves that 
plaintiff be required to accept the sum of $11,037.40 as payment in full of principal, 
interest, and costs required to be paid under the judgment, and for an assignment 
of the mortgage held by plaintiff upon the property of the mortgagor in subrogation 
of the rights of plaintiff as mortgagee. Plaintiff objects to the relief being granted 
under the motion, upon the ground that no tender or payment has been made by 
defendant of the full amount required to be paid to entitle defendant to any of the 
securities held by plaintiff, as defendant only tendered $11,037.40 instead of $11,- 
098.32, which was refused by plaintiff upon the ground that she contends that the 
further sum of $3,148.74 as an attorney’s fee should be paid by defendant to her 
by reason of an expense incurred by her in prosecuting her case against the de- 
fendant upon the fire insurance policy. On July 22, 1929, counsel for plaintiff, un- 
der section 6576, Idaho Compiled Statutes, filed their petition for an order de- 
claring that they have an attorney’s lien upon the judgment and the proceeds 
thereof, and an order was thereafter entered by the court entitling plaintiff’s at- 
torneys to a lien upon the judgment in the sum of $3,148.74, being the amount of a 
contingent fee agreed upon by the plaintiff and her said attorneys. At the con- 
clusion of the argument, the court announced that defendant was entitled, under 
the provisions of the insurance policy, to be subrogated under the mortgage to 
the extent of the amount paid by it on the judgment, and subject to the balance 
remaining unpaid to plaintiff under the mortgage, and, when the full amount of 
the mortgage was paid, the defendant shall be subrogated to the balance, if any, 
under the mortgage, or any other securities held by plaintiff, leaving to be decided 
the sole question as to whether plaintiff is entitled to payment from defendant of 
the attorney’s fee referred to. 

[1, 2] The argument is made by plaintiff that, while there does not appear to be 
any statute or provision in the policy allowing plaintiff such attorney’s fee, yet a 
court of equity should allow her an attorney’s fee as part of the expense and 
damage she has suffered by reason of defendant’s contesting the case. There is no 
statute, or provision in the policy, authorizing the court to enter judgment against 
the defendant for such attorney’s fee, and, before the same can be allowed, it will 





1228 The Insurance Law Journal, Vol. 75 [Dec., 1930 


have to be upon the theory advanced by plaintiff. As a general rule, where there is 
no fraud, willful negligence, or malice, no recovery as damage for costs and ex- 
pense of litigation or expenditures for counsel fees is allowable. 17 C. J. 807. 
The Supreme Court of Idaho recognizes this to be the correct rule, where it is 
said (syllabus) : “Attorney’s fees cannot be recovered in an action unless authorized 
by statute or by express agreement of the parties, except in extreme cases where 
there is willful wrong, gross negligence, or fraud.” Jenkins v. Commercial Nat’l 
Bank of St. Anthony, 19 Idaho, 290, 113 P. 463. There is nothing in the record 
of the litigation between the parties showing any fraud, willful wrong, negligence, 
or malice upon the part of the defendant or its surety. The litigation was an or- 
dinary one, where the defendant defended against a claim of plaintiff, and pur- 
sued a course of procedure generally allowed to litigants. Although it turned 
out that it was unsuccessful in its defense, yet the law gave to it the right to 
contest the case. The authorities cited by plaintiff do not apply to the facts as 
disclosed by this record. The application of plaintiff’s attorneys for the order 
granting to them a lien upon the judgment and the proceeds thereof is not binding 
upon the defendant so far as making it liable for the payment of the additional 
amount of attorney’s fee, for the only purpose of such application is to protect the 
attorneys for plaintiff in the payment to them of their fees in the event plaintiff 
recover, as the statute gives to them a lien upon the principal amount recovered 
and requires defendant to see that they are paid such amount. 

[3] However, as it appears from the record that defendant did not, prior to 
the time of filing of the present motion, make legal tender of the full amount due 
under the judgment, and has required plaintiff to appear and defend against the 
motion, which has caused the incurring by her of additional expense in the way 
of costs and attorney’s fees, it would seem that a court of equity should require of 
the defendant to pay a reasonable amount as attorney’s fees incurred in defending 
on the motion. Had the defendant made tender of the full amount due under the 
judgment to plaintiff before filing its motion for subrogation, and an acceptance 
of the same was refused by plaintiff, then the plaintiff would not be entitled to 
any costs or attorney’s fees in defending on the motion, but, as that was not done 
by the defendant, the plaintiff is entitled to a reasonable attorney’s fee and costs 
incurred on the motion from the proceeds of the insurance before applying such 
proceeds on the mortgage debt. Therefore in the order of subrogation the sum 
of $200 is allowed the plaintiff as such attorney’s fees and costs incurred on the 
motion. New Hampshire Fire Ins. Co. of Massachusetts et al. v. National Life 
Ins. Co. of Montpelier (C. C. A.) 112 F. 199, 57 L. R. A. 692; Home Insurance 
Co. v. Boatner (Tex. Civ. App.) 218 S. W. 1097. 


HOUSTON et al. v. AMERICAN INS. CO. (No. 127.) 
Supreme Court of Arkansas. Sept. 22, 1939. 
31 Southwestern Reporter (2d) 142. 

INSURANCE 

Agent contracting by agency agreement and bond to refund to insurer 
unearned commissions on premiums returned cannot deny liability because insurer 
arbitrarily canceled policies. 

Under the agency contract the agent might terminate his agency 

upon written notice to company to that effect, or it might be terminated 

at pleasure of company. Contract iurther provided that cancellation 

of contract should not terminate or change liability of agent to com- 

pany for returned commission upon policies canceled, prior to cancellation 

of contract. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal form Circuit Court, Cleburne County; J. F. Koone, Judge. 


Suit by The American Insurance Company against W. S. Houston and others, 
in which the defendants cross-complained. From the judgment, the defendants 
appeal. 

Affirmed. 


Geo. W. Reed, of Heber Springs, for appellants. 
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M. E. Vinson, of Heber Springs, and Charles Q. Kelley, of Little Rock, for 
appellee. 


Butter, J. 

Appellee company, plaintiff in the court below, brought this suit alleging 
that the appellant Houston was employed by it in May, 1924, as its agent to 
solicit and write insurance, and at the time of the employment a written contract 
and commission agreement was entered into and an agency bond executed by 
Houston with the appellants Jones, Battin, and Goodman as sureties thereon. 
A copy of the contract was attached to the complaint as Exhibit A, a copy of the 
commission agreement as Exhibit B, and a copy of the agency bound as Exhibit C. 
It was further alleged that by the terms of the contract with the appellant 
Houston the appellee reserved the right to cancel any policy of insurance pro- 
cured by him and to return to the insured the unearned premium and to charge 
and collect from its said agent the unearned commission on the premium unearned; 
that it was stipulated in the contract of agency that the agent might terminate 
the contract upon notice to the appellee company, and that the contract might 
be terminated “at the pleasure of the company”; that to secure the performance 
of the terms of the contract the appellant Houston was required to, and did, 
execute a bond with the appellants Jones, Battin, and Goodman as sureties, in 
which bond, among other things, the maker and sureties became bound for the 
“refund to the Company of the unearned commissions on the premiums returned 
under cancelled policies.” The complaint further alleged that from time to time 
during a period of nearly four years the appellee company canceled policies 
written at the solicitation of the appellant Houston, returned the unearned 
premiums to those insured, and charged to Houston’s account with it the unearned 
commissions on such premiums refunded, and filed with its complaint an itemized 
list of the canceled policies, giving opposite each policy a detailed statement of 
the facts regarding it, including the amount of full premiums received, amount 
of same returned, and the amount of the commissions due to be refunded on 
the unearned premiums. It was alleged that the total of the unearned commis- 
sions due amounted to $898.04, that the agent Houston had failed to repay same, 
and that because of this the agency of Houston was canceled and judgment 
prayed for the above amount. 

Appellant Houston filed the following answer and cross-complaint : 

“He denies that he is indebted to plaintiff in the sum of $898.04 or in any 
other sum. 

“He denies that he is indebted to plaintiff on the policies mentioned in plain- 
tiff’s exhibit to its amended complaint in any sum whatever, viz: Policy 811898— 
$6.48. (Then follows the number of 122 policies mentioned in said Exhibit ‘D’ 
and the amount as claimed in said exhibit.) 


“He denies that it was the intention and meaning of his contract and the 
bond which he executed with R. E. Jones, W. L. Battin and J. A. Goodman as 
his sureties that after he had procured the applications for insurance, the same 
had been approved by plaintiff and policies issued by plaintiff to applicants and 
the same delivered by defendant and his commission paid to him that the plaintiff 
could arbitrarily and without cause cancel said policies and demand of defendant 
and his bondsmen the return of his commissions which he had earned and which 
had been paid to him. 


“He alleges that each and every one of the above named policies were 
approved and written by the plaintiff and delivered to defendant for the insured, 
that defendant’s commission was paid him and that, with a very few exceptions, 
the plaintiff without cause arbitrarily canceled said policies and is now seeking 
by this suit to recover from him and his bondsmen the commissions which he 
justly earned and had received; that the few exceptions where policies were 
canceled for cause he has paid plaintiff the commission on the unearned premium, 
and that he is not indebted to plaintiff in any sum for unearned commission. 


“He denies that exercising any rights and authority it had under said agent's 
contract, and acting for its safety, protection and best interests it canceled a 
number of policies of insurance which had been written by it by virtue of its 
contract with defendant; and states the fact to be, that the same were arbitrarily, 
wantonly and without just cause so canceled. 
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“He denies that the policies canceled by plaintiff by which he was obligated 
to refund to plaintiff, over and above those settled and paid for, amounts to 
$898.04 or any other sum. 

“He denies that he is indebted to plaintiff for ‘court costs filed 9/19/27’ in 
the sum of $15 or any other sum. 

“He denies that he is indebted to plaintiff for ‘bond 2/24/28’ in the sum of 
$10 or any other sum.” 

“For his cross-complaint against the said American Insurance Company, this 
defendant, W. S. Houston, and cross-complainant, says: 

“That he honestly and conscientiously entered into the said contract with 
plaintiff and cross-defendant fully believing he could in the course of time build 
up an insurance agency which would be profitable to himself and remunerative 
to said Company; that he devoted about three years of his entire time honestly 
and diligently working to that end and had established an agency well worth 
the sum of $1,000, when, without any just cause said plaintiff and cross-defendant 
canceled his agency arbitrarily, to his damage in the sum of $1,000. 

“Wherefore, premises seen, this defendant and cross-complainant prays that 
plaintiff take nothing by its complaint herein, and that this defendant and cross- 
complainant have judgment against plaintiff and cross-defendant. The American 
Insurance Company, in the sum of $1,000 and all his costs in this cause expended.” 

The appellant sureties answered denying the indebtedness and adopted the 
answer of the appellant Houston as their own. 

The appellee interposed its demurrer to the cross-complaint of Houston, and 
without waiving its demurrer filed a reply. The court treated the demurrer as 
going to both answer and cross-complaint and sustained the same. The appel- 
lants elected to stand upon their answer and cross-complaint and refused to plead 
further, whereupon the court entered the following decree and judgment: 

“On this day this cause coming on for hearing upon the regular call of the 
calendar, and comes the plaintiff, The American Insurance Company, by its 
attorneys, M. E. Vinson and Charles Q. Kelly, and the defendants come by their 
attorney, George W. Reed. 

“The plaintiff’s demurrer to the defendants’ answer and cross-complaint 
comes on ior hearing, consideration and ruling by the court, and after hearing 
the argument of the counsel for both the plaintiff and defendants and being well 
advised in the premises, the court doth sustain the plaintiff's demurrer to the 
defendants’ answer and cross-complaint and dismisses the same, to which ruling 
of the court in sustaining said demurrer the defendants at the time excepted 
and asked that their exceptions be noted of record, which is done. 


“And the defendants electing to stand upon their answer and cross-complaint 
and refusing to plead further herein: 


“It is, therefore, by the court considered, ordered and adjudged that defend- 
ants’ answer and cross-complaint be dismissed and held for naught and that the 
plaintiff, The American Insurance Company, do have and recover of and from 
the defendants, W. S. Houston, R. E. Jones, W. L. Battin and J. A. Goodman, 
the sum of $957.65, and costs of this action, and that this judgment shall bear 
interest at the rate of six per cent per annum from this date; and upon this 
judgment let execution or other process issue.” 

The appellants made no specific objection to the action of the court in 
treating the demurrer as applying to the answer as well as to the cross-complaint, 
but all parties seem to have acquiesed in this action of the court. The appellants 
merely contend in their brief and argument that the answer stated a defense 
and the cross-complaint a cause of action, and that in holding otherwise the court 
erred. There was no denial in the answer of the cancellation of the policies, or 
that the unearned premiums had been refunded to the parties insured, and, while 
there was a denial of any indebtedness to the company both as to total amount 
sued for and the specific amounts mentioned accruing as unearned commissions 
on the specific policies mentioned, from an examination of the answer, giving to 
each part and to the entire plea every reasonable intendment, it is clear that the 
denial of liability is based on the allegation of the answer “that after he had pro- 
cured the application for insurance, the same had been approved by plaintiff and 
policies issued by plaintiff to applicants and the same delivered by the defendant 





Fire] Holich v. Globe & Rutgers Fire Ins. Co. 1231 


and his commission paid to him * * * the plaintiff, without cause, arbitrarily 
canceled said policies and is now seeking by this suit to recover from him and 
his bondsmen the commissions which he justly earned and had received; that 
the few exceptions where policies were canceled for cause he has paid plaintiff 
the commission on the unearned premium, and that he is not indebted to plaintiff 
in any sum for unearned commission.” 

The theory of the appellant Houston is untenable because it is in conflict 
with the terms of the agency agreement and bond, by which it was expressly 
agreed that the agent “should refund to the said company the unearned com- 
missions On premiums returned under canceled policies.” Therefore, as is said 
in the case of Hill v. AStna Insurance Co. (Ark.) 21 S. W. (2d) 180, 183: “The 
appellant * * * was liable for the unearned commissions collected.” The cross- 
complaint states no cause of action because it, too, conflicts with the contract. 
For, by it the agent might terminate his agency upon written notice to the 
company to that effect, or it might be terminated at the pleasure of the company, 
and in the same paragraph of the contract is the further provision that the cancel- 
lation of the contract should not terminate or change the liability of the agent 
to the company for returned commissions upon policies canceled prior to the 
cancellation of the contract. 


It follows that the judgment and decree of the trial court is correct, and it is 
therefore affirmed. 


HOLICH v. GLOBE & RUTGERS FIRE INS. CO. 
Supreme Judicial Court of Massachusetts. Hampden. Oct. 6, 1930. 
172 Northeastern Reporter 799. 
1. INSURANCE. 


Facts found held not to support finding that insurer, through acts of adjuster, 
waived delay in filing proof of loss under kail and tornado policy. 
The auditor found that insurer sent an adjuster on threee occasions, 
that adjuster discussed a settlement with insured, made an offer, and offered 
to have the destroyed tobacco appraised. The policy provided that, in the 
event of disagreement as to the amount, it should, at the writtne request of 
the party, be ascertained by appraisal. There was no written request. 
The policy provided expressly that no officer or agent of the company should 
should have power to waive any provision or condition except such as 
may be indorsed, and that, as to such provisions and conditions, no officer 
or agent should have such power or be deemed or held to have waived 
such provisions unless such waiver be written upon or attached to the pol- 
icy. 
(For other cases, see Insurance, Dec. Dig. § 670.) 
2. INSURANCE. , 
Compliance with proof of loss requirement held condition precedent to re- 
covery on hail and tornado policy, absent waiver. 
(For other cases, see Insurance, Dec. Dig. § 612[2].) 
3. INSURANCE. ; 
Statutory provision as to waiver of requirement to file proof of loss under fire 
policy held inapplicable to hail and tornado policy (G. L. c. 175, § 102). 
(For other cases, see Insurance, Dec. Dig. § 555.) 
Report from Superior Court, Hampden County; Henry T. Lummus, Judge. 
Action by Paul Holich against the Globe & Rutgers Fire Insurance Company. 
Judgment for defendant, and the case was reported to the Supreme Judicial Court. 
Judgment for defendant. 


F. J. Lawler, of Greenfield, for plaintiff. 

C. H. Beckwith, of Springfield, for defendant. 

Carrol, J. 

This is an action of contract on a policy of insurance against damage by “Hail, 
Windstorm and/or Tornado to 14 acres of tobacco plants” in North Hatfield. The 
policy was subject to the conditions and stipulations “endorsed hereon or attached 
hereto which are hereby made part of this policy; and no officer, agent or other 
representative of this Company shall have power to waive any provision or condi- 
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tion of this policy except such as by its term may be the subject of agreement en- 
dorsed hereon or attached hereto; and as to such provisions and conditions, no 
officer, agent or other representative of the Company shall have such power or be 
deemed or held to have waived or changed such provisions or conditions unless 
such waiver or change shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached.” The stipulations and conditions 
provided that “within sixty days after the date” of the damage the insured should 
give to the company or its State agents a sworn statement in writing specifying the 
acreage damaged, the interest of the insured therein and other details. This sworn 
statement of loss was not given the insurer. The only sworn statement was given 
in January, 1922, about seven months after the date of the storms. 

[1,2] The case was referred to an auditor, whose findings of fact, it was 
agreed, should be final. He found that the plaintiff’s crop covered by the policy 
was damaged by hail and windstorm to the extent of $1,337.50; that in consequence 
of information which came to the defendant, it sent its adjuster to the plaintiff 
on three occasions; that the adjuster, a man of experience in adjusting losses, dis- 
cussed with the plaintiff “a settlement; made the plaintiff an offer * * * [and] 
offered to have the tobacco appraised,” the policy providing that in the event of dis- 
agreement as to the amount of damage the same should at the written request of 
either party be ascertained by appraisal. It was further found that neither party 
made such written request, that the plaintiff, “awaiting the naming by the de- 
fendant of an appraiser,” delaying filing a sworn statement of proof of loss; that 
the defendant was in no way harmed by the failure to furnish the proofs of loss as 
required by the policy within sixty days; that compliance with this condition could 
be waived by the defendant; and that the plaintiff was justified in assuming from 
the statements of the adjuster that the defendant had waived this condition. The 
auditor states: “From all of the foregoing, I find as a fact that the defendant did 
waive the condition requiring the plaintiff to furnish within sixty days a sworn 
statement.” In the superior court it was ordered that judgment be entered for the 
defendant. The case was reported to this court. 

The facts found did not support the finding that the defendant waived the 
condition of the policy providing for the written proofs of loss. The adjuster 
had no authority to waive this provision, and there is nothing in the subsidiary 
findings to warrant a finding that he was authorized to do so. The performance of 
the provision that proof of loss was a condition precedent to recovery by the 
plaintiff, and unless waived by the company or by its agent duly authorized the 
plaintiff could not recover. The case is governed by Rockwell v. Hamburg-Bremen 
Fire Ins. Co., 212 Mass. 318, 98 N. E. 1086, Larner v. Massachusetts Bonding & 


Ins. Co., 238 Mass. 80, 130 N. E. 92, and Paulauskas v. Fireman’s Fund Ins. Co., 
254 Mass. 1, 149 N. E. 668. 


In Rockwell v. Hamburg-Bremen Fire Ins. Co., supra, agents of the defendants 
went to the insured for the purpose of agreeing upon the amount of loss or, failing 
in this, “to have such amount determined by referees” according to the terms of 
the policy. It was said, at page 321 of 212 Mass., 98 N. E. 1086, 1087; “That was 
their errand and they had no other. Whether the defendants had any ground upon 
which to contest their liability upon the policy, or whether having it they would 
waive it, was something about which these agents had no duty to perform nor 
power to act.” In Larner v. Massachusetts Bonding & Ins. Co., supra, the policy 
provided for proof of loss under oath, on forms provided by the company, within 


sixty days. It was held that performance of this provision was a condition pre- 
cedent to the plaintiff’s right of recovery. 


The plaintiff relies on Shapiro v. Security Ins. Co., 256 Mass. 358, 152 N. E. 
370. In that case proofs of loss were not furnished. There was evidence that, when 
the loss was reported to the defendant, it placed the adjustment of the loss in the 
hands of an adjuster who made a full report; that the company refused to pay on 
the ground that the loss was not one recoverable under the policy. In the course of 
the opinion, at page 366 of 256 Mass., 152 N. E. 370, 373, it was stated: “It is 
generally held that a denial of liability or a refusal to pay not predicated on the 
failure to furnish proofs is a waiver of any objection on that ground.” In the case 
at bar there was no evidence of waiver, and nothing to show that the adjuster had 
authority to waive, nor that the defendant placed its refusal to pay on any ground 
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other than the plaintiff’s neglect to furnish proofs of loss as the policy required. 
[3] G. L. c. 175, § 102, is limited to losses under fire insurance policies and is 
not applicable here. Whether this provision should be extended to other forms of 
insurance is for the Legislature to determine. 
Judgment for the defendant. 


FOSTER et al. v. FARMERS’ MUT. FIRE INS. CO. 
OF CALHOUN COUNTY. No. 98. 
Supreme Court of Michigan. Oct. 3, 1930. 
232 Northwestern Reporter 187. 
3. INSURANCE. 

Where fire insurer failed to prove it forwarded notice of assessment, there 
could be no forfeiture for nonpayment of assessment, and insured could recover 
fire loss. 

Liability on the insurance policy was denied on ground that insurance 
had lapsed because of nonpayment of an assessment within 30 days after 
notice, but the testimony of plaintiffs was to the effect that they never re- 
ceived the notice, and the evidence of defendant did not show conclusively 
that notice was ever mailed. 


(For other cases, see Insurance, Dec. Dig. § 195[2].) 


Error to Circuit Court, Calhoun County; Blaine W. Hatch, Judge. 

Action by J. B. Foster and another against the Farmers’ Mutual Fire Insurance 
Company of Calhoun County. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

Argued before the Entire Bench. 

L. W. Schroeder, of Marshall (Kinnane & Leibrand, of Bay City, of counsel), 
for appellant. 

N. A. Cobb, of Battle Creek, for appellees. 

NorvH, J. 

On July 17, 1929, plaintiffs suffered a fire loss amounting to substantially $3,500. 
For some years they had carried insurance on this and other property in the de- 
fendant mutual fire insurance company. Liability was denied by defendant on the 
ground that plaintiffs’ insurance had lapsed because of nonpayment of an assessment 
within thirty days after notice. The application by plaintiffs, which is made a part 
of the contract for insurance, contained the provision that the insured “* * * will 
pay his just and equitable assessments within thirty days from the date of notice, 
and in default of same will forfeit all protection, and will submit to the cancella- 
tion of this policy without further notice on the part of the company.” 

Defendant claims it mailed on May 15, 1929, notice of assessments against this 
policy and five other policies carried by plaintiffs in defendant company. Plaintiffs 
denied receipt of such notice. Defendant’s proof was that of preparing and mailing 
in the usual course its notice of assessment to all its members including plaintiffs. 
Some months before the fire plaintiffs had moved from Battle Creek township to 
the city of Battle Creek and later changed their place of residence in the city; but 
they had left mail forwarding orders at the post office. Plaintiffs’ failure to notify 
defendant of their change of address is not conclusive of their right to recover. 
Neither plaintiff’s policy nor defendant’s by-laws required the insured to give such 
notice. A later notice was mailed to plaintiffs by defendant as follows: 

“2nd Notice. Marshall, Mich. June 21, 1929. 

“Mr. J. B. & Eliza J. Foster, your 1929 assessment of $43.00 on policy No. 
4629-5182-5687-1850-5761-4627 does not appear to have been paid. If you have a 
receipt kindly write us to whom you paid and when, if not, please pay at once as 
your policy is void until said assessment is paid.” 


[1,2] Plaintiffs’ undisputed testimony was that the second notice was not re- 
ceived until some time in August, 1929, and after the fire occurred. At the close 
of the proofs defendant moved the court to direct a verdict of no cause for action, 
and plaintiffs asked that they have a directed verdict for the amount of the loss 
which was not disputed. After hearing counsel the circuit judge granted plaintiffs’ 
motion and denied defendants’. As to the determination of questions of fact and 
issues of law this record must be considered by us in the same manner as though 
there had been a trial of the case by the court without a jury. The findings of fact, 
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unless contrary to the clear weight of the testimony, must be followed. Osmalowski 
v. Deyman, 249 Mich. 586, 229 N. W. 499. Incident to directing the verdict for 
plaintiffs the court charged the jury as follows: “I further find that the burden of 
establishing that notice of said assessment was given to the plaintiffs in accordance 
with the policy and by-laws is upon the defendant company, and while I do not 
think under the laws of this state under such a provision as is contained in their by- 
laws and policy that it is necessary for defendants to show delivery, I do find as a 
fact— and I think it is a question of fact in this matter no matter if it is submitted 
as a question of law—that the defendant company has failed to establish by a pre- 
ponderance of the evidence that they have complied with said provisions of the policy 
and by-laws so as to create forfeiture or cancelation of plaintiffs’ policy.” 

[3] The record is ample to sustain the court’s finding of fact that the defendant 
failed to prove it had “complied with said provisions of the policy and by-laws so 
as to create forfeiture or cancellation of plaintiffs’ policy.” On defendant’s motion 
for a new trial the circuit judge made the following specific finding: “That the 
defendant has failed to show by a preponderance of the evidence as a matter of 
fact that the notice of assessment was forwarded to the plaintiffs as required by 
the said charter and by-laws, in that the testimony of the plaintiffs is to the effect 
that they never received said notice and the evidence of defendants does not show 
conclusively that the notice was ever mailed. * * *’—citing Miner v. Mutual Fire 
Ins. Co., 153 Mich. 594, 117 N. W. 211. Under this finding there could be no for- 
feiture by reason of nonpayment of the assessment; and plaintiffs are entitled to 
recover. 

[4] We need not consider the regularity or validity of the assessment or the 
question of waiver by defendant upon each of which plaintiffs also rely in support 
of their right to recover. Exclusion of testimony offered by defendant relative to 
plaintiffs’ previous defaults in paying assessments becomes unimportant in view of 
the controlling issue noted, at least it did not constitute reversible error. 

The judgment entered on the directed verdict is affirmed, with costs to the 
appellees. ' 

Wiest, C. J., and Butzel, Clark, McDonald, Potter, Sharpe, and Fead, JJ., concur. 


FULBRIGHT v. PHOENIX INS. CO. OF HARTFORD. (No. 4691.) 
Springfield Court of Appeals. Missouri. July 29, 1930. 
Rehearing Denied Sept. 12, 1930. 
30 Southwestern Reporter (2d) 870. 
3. INSURANCE. 

Where husband paid for property, but took conveyance to himself and wife, 
resulting trust arose, and husband could recover on policy issued to him, not- 
withstanding sole ownership provision. 

The evidence indicated that at time deed was made to husband and 
wife, husbahd had no intention of conveying any present interest to wife, 
and believéd she had no present interest. Husband therefore had equit- 
able title, in view of resulting trust created in his favor; such title being 
sufficient to comply with ownership provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

4. INSURANCE. 

Agent’s knowledge, when taking application, that insured had given tenant 
purchase contract, constituted waiver of sole ownership provision. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Cox, P. J., dissenting. 

Appeal from Circuit Court, Greene County; Warren L. White, Judge. 

Action by J. H. Fulbright against the Phoenix Insurance Company of Hart- 
ford. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Sturgis & Henson, of Springfield, for appellant. 

Durst & Durst and James L. Hornbostel, all of Springfield, for respondent. 

Batey, J. 

This is a suit based on a fire insurance policy issued by defendant to plaintiff 
covering loss by fire on a house, barn, and other buildings located on a farm. 
The petition was in conventional form, setting forth that the policy was issued 
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February 20, 1928, insuring plaintiff’s buildings in various amounts, therein stated, 
and that on April 17, 1928, while said policy was in force, said dwelling house 
and barn were destroyed by fire. It was further alleged that defendant denied 
all liability under said policy, and judgment was asked for $1,875 on said dwelling 
house and $1,000 on the barn. 

The real issues were made by the answer and reply. In defendant’s answer 
it was alleged that a certain provision of the policy, material to the risk, was 
violated, viz., one requiring plaintiff to be the unconditional and sole owner of 
the property insured. It is charged that the title to the real estate on which 
the buildings were located was vested in J. H. Fulbright, the plaintiff, and F. D. 
Fulbright, his wife, as tenants by the entirety; and that this policy, as well as a 
policy previously issued, of which the present policy was a renewal, never went 
into force and effect, but were thereby made void. 

The answer further sets up that in February, 1928, plaintiff entered into a 

valid written agreement binding himself to sell to one W. J. Alexander the said 
land and buildings alleged to have been insured; that Alexander held possession 
of said lands as purchaser thereof at the time of the fire, and, by reason of said 
purchase contract and possession thereunder, he acquired an interest in said land 
and buildings, whereby a change took place in the interest of insured in violation 
of the terms of the policy, rendering same null and void for that reason. The 
answer further alleged that, upon learning of such facts for the first time, after 
the fire, it offered to pay and tendered plaintiff the premium paid, which offer 
was refused, and defendant then paid such amount into court. 
The reply alleged that plaintiff paid the full purchase price for said land with 
his own money, and that the policy was not voided by reason of the deed being 
made to plaintiff and his wife, jointly; that, “the deed was not made as a gift or 
advancement or intended as such to plaintiff’s wife, but merely a holding of 
convenience; that said joint deed made no material difference in the risk what- 
soever or created such a hazard as to require an increase in the premium or one 
that would have been refused by the defendant company, and that at the time 
said policy was issued, the defendant knew the true ownership of said property 
and so knowing should have written the policy accordingly; that said policy was 
in the possession of the defendant from its execution until after the loss alleged 
in plaintiff’s petition and plaintiff did not know that it was written in his name 
only until after the fire.” 

It is further alleged that the policy sued on was not a renewal of a former 
policy; that “on February 20, 1928, long after said former policy expired, the 
defendant executed the policy sued on as a new policy through its local agents 
to this plaintiff upon verbal application at that time; and that the defendant 
had full knowledge of the character of said property, the title thereto, the 
physical risk as well as the moral risk and standing of the plaintiff as well as his 
wife, F. D. Fulbright, and that defendant, knowing such facts, executed said 
policy as it desired, and it was its duty to make such endorsements upon said 
policy as were proper and right; and that no unusual or unreasonable risk was 
taken by defendant on account of the ownership of said property and defendant 
knew that plaintiff had an insurable interest as owner in said property.” 


The reply further denied any change of title by reason of the Alexander 
contract, but that Alexander completely failed to comply with any essential parts 
of the contract of sale, and that defendant, at the time it wrote the policy sued 
on, had full knowledge of the existence of said Alexander contract, and the 
policy was not thereby invalidated. 


Upon the issues thus made trial was had before the court without a jury, 
resulting in a judgment for plaintiff, from which judgment defendant has appealed. 


According to defendant’s brief, its demurrer to the evidence should have 
been sustained, because the evidence showed that the two provisions of the insur- 
ance contract, heretofore mentioned, were violated, thereby rendering the policy 
void. The first provision was that the policy should be void if the insured was 
not the sole and unconditional owner of the property or if he did not own the 
fee-simple title to the land. There is no question but that, on the face of plain- 
tiff’s deed, he and his wife held title to the property in question jointly, as 
tenants by the entirety. In the absence of any other facts, this, we think, would 
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constitute a material misrepresentation in violation of the terms of the policy 
aforesaid. The note to the case of Western Assurance Company v. White (Ark.) 
reported in 48 A. L. R. page 349, 353, reviews the authorities on this question and 
states the rule to be as follows: “It may be stated generally that a tenant by the 
entirety is not the sole and unconditional owner of the property within the mean- 
ing of a provision of the insurance policy that it should be void ‘if the interests 
of the insured be other than unconditional and sole ownership,’ especially where 
the assured has knowingly misrepresented his interest in the property insured.” 


Among the cases cited in support of the foregoing text is that of Turner v. 
Home Ins. Co., 195 Mo. App. 138, 189 S. W. 626, 628. In that case this court laid 
down the rule that, where the insured held title jointly with his wife as a tenant 
by the entirety, he was entitled to recover on a fire insurance policy containing 
a provision that insured be the sole and unconditional owner, where the evidence 
showed that plaintiff purchased the real estate with his own funds and the deed 
was made to him and his wife jointly by mistake, without his knowledge and 
contrary to his express directions. The court, however, stated the law in this 
state to be that “it is sufficient to satisfy the requirements of sole and uncondi- 
tional ownership in insurance policies that the insured is the sole equitable owner 
and has the full equitable title.” Following the Turner Case this court went a 
step farther and held that where the evidence showed the insured purchased the 
property with his own means, but took the title in is own and in his wife’s name, 
in the belief that, if the deed were so made, in the event of his death first, such 
deed would save the expense of administration, the equitable title was in plaintiff 
and the sole ownership clause was not violated. Monpleasure v. Home Insurance 
Co., 214 Mo. App. 530, 259 S. W. 815. 


[1-3] The facts in the Monpleasure Case are practically the same as in the 
case at bar. Plaintiff testified that he paid the purchase price of the land upon 
which the insured buildings were located and Mrs. Fulbright furnished no part 
thereof: that he had the deed made to himself and wife jointly, so that, in case 
of either his death or that of his wife, the land would go to the other party 
without further trouble; that he believed that by so doing the land was his as long 
as he lived, and, if he died, the land would be hers, but he intended to place no title 
in Mrs. Fulbright during his lifetime; that he believed he was the sole and uncon- 
ditional owner at the time the policy was issued; that Mrs. Fulbright never 
received any of the rents or profits from the property and paid out no money 
for expenses, upkeep, or taxes. Unless we depart from the ruling in the Mon- 
pleasure Case, supra, this evidence tended to establish a resulting trust in favor 
of plaintiff, thereby placing in him the equitable title, which was a sufficient 
compliance with the ownership provision of the policy. We perceive no reason 
for departing from the rule adopted in the Monpleasure Case. There is abundant 
authority to the effect that, if one person pays for land solely out of his own 
means and has title taken in the name of another, unless a different intent be 
shown, a resulting trust arises for the benefit of the party who pays for the land. 
So, too, the presumption that, when a deed is caused to be made by a husband 
(who has paid the consideration) to his wife, such conveyance was intended as a 
settlement upon his wife, may be overcome where all the facts and circumstances 
show that no such settlement was intended. Thierry v. Thierry, 298 Mo. 25, 
249 S. W. 946, loc. cit. 952; Price v. Kane, 112 Mo. 412, 20 S. W. 609; Clark v. 
Clark (Mo. Sup.) 18 S. W. (2d) 77. The evidence seems to indicate that at the 
very time the deed was made to plaintiff and his wife he had no intention of 
conveying any present interest to her, and believed she had no present interest. 
The case at bar appears to fall within the rule of the Monpleasure Case and we 
therefore decide this point against defendant. 


[4] It further appears from the evidence that on February 17, 1928, plaintiff 
entered into a certain executory written contract by the terms of which he 
undertook to sell the land in question to one W. J. Alexander, a tenant of plain- 
tiff’s then in possession of the land. It is asserted this contract violated the 
sole ownership and change of interest clauses of the policy. According to plaintiff, 
this contract was never performed and never became a binding agreement. How- 
ever that may be, there was evidence that defendant’s local agent, Max Fulbright, 
had knowledge of the existence of this contract at the time the request for the 
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policy sued on was made in February, 1928. In fact the existence of this contract 
was specifically called to the attention of the agent at the time the policy in 
suit was solicied for the very purpose of protecting plaintiff’s insurance. Such 
knowledge of the agent, although he be but a soliciting agent, if known at the 
time the policy was applied for through him, was knowledge of the company, 
and therefore there was a waiver of the violation of the insurance policy as to 
the Alexander contract. Ormsby v. Ins. Co., 98 Mo. App. 371, 72 S. W. 139; 
Kring v. Ins. Co., 195 Mo. App. 133, 189 S. W. 628; Farber v. Ins. Co., 191 Mo. 
App. 309, 177 S. W. 675. 

Under our view of this case, other points briefed by both plaintiff and 
defendant need not be considered. A careful reading of the whole record indicates 
plaintiff acted in entire good faith in this matter. The case was well tried, and 


the judgment was, we think, for the right party. The judgment is accordingly 
affirmed. 


Smith, J., concurs. 

Cox, P. J., concurs in the result for the same reasons stated by him in sep- 
arate opinion in Monpleasure v. Home Insurance Company, 214 Mo. App. 530, 
259 S. W. 815. 


On Motion for Rehearing. 

Cox, P. J. 

I concurred in the result in this case upon the same theory and for the same 
reasons stated in my separate opinion in Monpleasure v. Home Insurance Co., 
214 Mo. App. 530, 259 S. W. 815, 816. This opinion is not published in the state 
reports, but is published in the Southwestern. I have now concluded that I 
should dissent from the majority opinion, which holds that, under the facts in 
this case, the payment of all the purchase money by plaintiff for the land on 
which the buildings destroyed stood created a resulting trust in the plaintiff and 
made him, therefore, the sole equitable owner of the property, although the 
deed conveyed the land to plaintiff and his wife as a joint estate. When the 
husband pays the entire purchase price for the land, and by his direction or with 
his knowledge and consent the deed is made to him and his wife jointly, it is 
presumed that the husband intended thereby to provide for his wife, and this is 
so in both law and equity. This presumption may be overcome by oral testimony 
in any case when it becomes necessary for the husband to establish the fact 
that he did not intend the instrument should convey a beneficial interest to the 
wife, but to overcome the presumption of an intent to provide for the wife the 
evidence must be so clear and convincing on that question as to leave no room 
for doubt. Wilhite v. Wilhite, 284 Mo. 587, 394, 224 S. W. 448; Wimbush v. 
Danford, 292 Mo. 588, 608, 238 S. W. 460. See, also Haguewood vy. Britain, 273 Mo. 
89, 95, 96, 199 S. W. 950; Clark v. Clark, 319 Mo. 591, 4 S. W. (2d) 807, 809. 


I think the decision and opinion of the majority in this case is in conflict with 
the controlling decisions of the Supreme Court above cited, and for that reason 
I ask that this case be certified to the Supreme Court for final adjudic&tion. 


Were I not now of the opinion that the decision of the majority in this case 
is in conflict with the above-cited decisions of the Supreme Court, I would 
concur in the result, merely, as I did in the Monpleasure Case and for the same 
reason. I therein stated: 


“I do not think the evidence in this case sufficient to bring it under the rule 
announced by this court in Turner v. Home Insurance Co., 195 Mo. App. 138, 189 
S. W. 626. In that case the insured testified that he paid the entire consideration 
and intended that the deed should be made to him alone and did not know that 
the name of his wife was in the deed until after the fire. This court in that case 
properly held that, since he had paid all of the consideration and a mistake had 
been made in writing the deed, he was the full equitable owner, and that met the 
condition of the policy which required the insured to be the absolute owner as 
does this policy here involved. In this case the evidence shows that the insured 
paid all of the consideration when the property was purchased, but it is not 
shown there was any mistake in writing the deed. We must therefore assume 
that his wife’s name was inserted in the deed as grantee with his knowledge 
and consent if not by his express direction. * * * 

“It will be observed that the policy sought by its terms to make represen- 
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tations or statements in the application for insurance signed by the insured 
warranties. That provision in the policy, however, is controlled by our statute 
(sections 6233, 6234, and 6235, Rev. St. 1919), and by force of the statute all 
statements or representations made by a party who has an insurable interest 
in the property insured which are designated by the policy as warranties must 
be construed as representations only unless material to the risk. The test for 
determining whether or not a warranty or statement is material to the risk is 
whether, if the facts as they existed had been disclosed, the insurer would either 
have declined to issue the policy, or, if issued, would have charged a higher rate 
of premium. Boggs & Leathe v. American Ins. Co., 30 Mo. 63; Tebeau v. Globe 
& Rutgers Ins. Co., 271 Mo. 626, 635, 197 S. W. 130, 2 A. L. R. 1041; Farber vy. 
American Automobile Ins. Co., 191 Mo. App. 307, 117 S. W. 675. * * * 

“Our statute (section 6233, Rev. St. 1919) provides: 

““The warranty of any fact or condition hereafter made by any person in 
his or her application for insurance against loss by fire, tornado or cyclone, which 
application, or any part thereof, shall thereafter be made a part of a policy of 
insurance, by being attached thereto, or by being referred to therein, or by 
being incorporated in such policy, shall, if not material to the risk insured 
against, be deemed, held and construed as representations only, in any suit brought 
at law or in equity in any of the courts of this state, upon such policy to enforce 
payment thereof, on account of loss of or damage to any property insured by 
such policy.’ 

“Section 6234 as to the question here involved is in substance the same as 
section 6233. 

“Section 6235 provides: 


“‘No insurance company, corporation or association of persons doing a fire, 
cyclone or tornado insurance business in this state, shall have the right, power 
or authority, by contract or otherwise, to contract against or in any manner 
whatever evade the provisions of sections 6233 and 6234 of this article.’ 


“These provisions of the statute, of course, apply only to representations 
made by or for a party who has an insurable interest in the property. If he 
did not have such an interest, the policy would be void regardless of the statute. 

“As already stated, under our statute a statement designated in the application 
or policy as a warranty is not to be so construed unless material to the risk. 
Whether or not the alleged misrepresentation is material to the risk is deter- 
mined by an ascertainment of the fact whether, if the truth had been known, 
the insurer would not have issued the policy, or, if issued, would have charged a 
higher rate. On that question no evidence was offered; hence we are asked to 
declare as a matter of law that the statement of plaintiff that he was the sole 
owner and that title was in his name was both false and material. This I do 
not think we can do. It could not be said as a matter of law that the risk is 
greater because the estate is one by the entirety in husband and wife than it 
would be if the estate were held by the husband alone. If the risk were no 
greater, then the rate would be no higher, and for the same reason the insurer 
would as readily issue the policy in the one case as the other. Had the agent 
of the insurer who wrote the policy known that the name of the wife was in 
the deed as grantee with the husband, he might have included her name with 
his in the policy; but, in the absence of evidence to the contrary, we must 
assume that, if the facts had been known, the policy would have been issued and 
the same rate of premium charged, and hence the alleged misrepresentation was 
not material to the risk, and therefore under our statute was not a warranty and 
did not render the policy void. * * * 


“This brings us to the question whether plaintiff had an insurable interest 
in the property, for if he had an insurable interest the policy, as we have already 
stated, was not void, and if not void, then the defendant, under the evidence, 
was liable for the amount stated in the policy. In Key ex rel. v. Continental 
Insurance Co., 101 Mo. App. 344, loc. cit. 353, 74 S. W. 162, 165, it is said: 

“‘What is the interest in the property which shall make the contract valid? 
We think the best definition to be, “any such interest as shall make the loss of 
that property a pecuniary damage to the insured.”’ 

“That definition of an insurable interest is certainly correct, for the very 
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purpose of fire insurance is to secure protection to a person’s interest in the 
property by providing for payment to the insured of the amount of his pecuniary 
loss in case of destruction of the property by fire. It is said, however, that 
plaintiff and his wife held that estate as an entirety, and that means that they 
together are one, and that each separately and singly does not hold the title, but 
the title is in the united person, which is the product of the union of the two 
persons by marriage. It is true that the two are united, and the old rule was 
that by the marriage this unity was formed by, the personality of the wife being 
merged in that of her husband. The unity is now held in this state, since the 
passage of the Married Woman’s Act, to be a unity of equals. Stifel’s Union 
Brewing Co. v. Saxy, 273 Mo. 159, 201 S. W. 67, L. R. A. 1918C, 1009. 

“It is also held in that case that notwithstanding the unity is of equals, yet 
in estates by the entirety each owns the whole estate, and when one dies the 
other does not take by survivorship, but simply retains what was previously 
held with all restrictions on the power to sell or incumber removed. In Ash- 
baugh v. Ashbaugh, 273 Mo. 353, 201 S. W. 72, this unity of husband and wife in 
estates by the entirety is described as a fiction of the law, and it is a fiction, for 
while it is held that the full title is vested in each, it is also held that neither can 
sell or incumber without the concurrence of the other. While, however, neither 
can sell or incumber without the other, either can, acting alone, protect the 
property and can drive away trespassers or sue and recover in ejectment without 
joining the other party. Bains v. Bullock, 129 Mo. 117, 31 S. W. 342. 

“In the case just cited the plaintiff was the wife, and the point was made by 
the defense that she could not maintain the suit alone, and that it was necessary 
that her husband be joined with her. This the Supreme Court held was not a 
defense. That as to a third party either the husband or wife could, without 
joining the other, sue in ejectment and recover possession of the property and 
also rents and damages. We can see no difference, in principle, between that 
case and this. If either the husband or wife acting alone can recover in eject- 
ment, we see no reason why he or she when acting in good faith cannot protect 
the property against loss by fire by insuring it at his or her own expense and in 
his or her individual name and when a loss occurs, and the company refuses to 
pay, sue and recover for the protection of the estate upon the same theory that 
the same party could eject a trespasser or sue in ejectment and recover possession 
and damages. 

“My conclusion upon the whole case is that for the purpose of protecting the 
property by securing the insurance thereon, the plaintiff in this case, as long as 
he acted in good faith, had the right to act alone and his statement that he was 
the sole owner and the title in his name, as far as it affected his right to insure 
the property at his own expense, was not a misrepresentation at all, but was 
the truth. In any event, if it can be said that it was technically a misrepresen- 
tation, it was not, under the statute in this state, a material misrepresentation 
which should render the policy void.” 

As already stated, it is now my opinion that the decision of the majority is 
in conflict with the rule announced by the Supreme Court in the cases above 
cited by me on that question, and it is for that reason that I ask this case be 
certified to the Supreme Court. 


LUX v. MILWAUKEE MECHANICS’ INS. CO. No. 16912. 
Kansas City Court of Appeals. Missouri. June 16, 1930. 
Certiorari Denied June 30, 1930. 
30 Southwestern Reporter (2d) 1090. 
1. INSURANCE. 
There is “total loss” when building has lost identity and become so far disin- 
tegrated that it cannot be properly designated “building,” although parts may 
remain standing. 
(For other cases, see Insurance, Dec. Dig. § 493.) 
4. INSURANCE. ‘ 
In action on fire policy, plaintiff's testimony that he tore down remains of 
building held admissible as mere recital of what happened. 


(For other cases, see Insurance, Dec. Dig. § 661.) 
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6. INSURANCE. 

In action on fire policy, instructions held to submit defendant’s theory that 
plaintiff’s voluntary action in tearing down remainder of building could not be con- 
sidered in determining loss. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

8. INSURANCE. ; 

Where insured and wife at time of fire had estate by entirety, held insured had 
“insurable interest.” 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 

9. INSURANCE. ; : 

Insurer’s failure to tender back premium constitutes waiver of defense of no 
insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

10. INSURANCE. ; , 

Where insurer claimed, contrary to facts, policy was void for lack of in- 
surable interest, yet retained premium, such action was evidence of lack of good 
faith, as regards damages for vexatious delay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. INSURANCE. . ; ; . 

Where insurer did not tender back premium, it waived defense that insured 
was not sole and unconditional owner under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Jackson County; Brown Harris, Judge. 

“Not to be officially published.” 


Action by I. M. Lux against the Milwaukee Mechanics’ Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

See, also, 16 S. W. (2d) 595. 

Fyke & Hall, of Kansas City, for appellant. 

Clif Langsdale, of Kansas City for respondent. 

ARNOLD, J. 

This is an action upon a fire insurance policy. The cause was tried to the 
court and jury, resulting in a verdict for plaintiff in the sum of $3,500, the full 
amount of said policy, with interest thereon to the date of trial, plus the $350, 
penalty for vexatious delay, and the further sum of $1,000 awarded for attorney 
fees. From the judgment rendered thereon, defendant, after unsuccesful motions 
for a new trial and in arrest of judgment, duly appealed. 

This is the fourth appeal of this case. Previous opinions of this court may be 
found in 221 S. W. is and 211 Mo. App. 999, 295 S. W. 847, and by the Supreme 
Court in 15 S. W. ) 343. The facts of record are fully stated in those opinions, 
and we shall eniuek = the record herein only so far as necessary to determine the 
matters of which defendant now complains. On the last appeal, the judgment in 
favor of plaintiff was reversed because of the uncontitutionality of an ordinance of 
Kansas City, Mo., under which it was assumed that after the fire plaintiff was 
justified in tearing down the remains of the insured building. 

{1] The record discloses this suit was instituted March 15, 1918. At the time 
the fire occurred the title to the house in question was in the joint names of plaintiff 
and his wife, as an estate by the entirety. The dwelling house was not completely 
destroyed, and certain parts of it remained standing, these parts being later torn 
down and removed by plaintiff. There is conflicting testimony as to whether these 
parts could have been reasonably and safely used in repairing or constructing the 
house. However, plaintiff's evidence tended to establish fully a total loss within 
the rule of law applicable to cases of this character, viz., that there is a total loss 
when “the building has lost its identity and specific character * * * and becomes 
so far disintegrated that it cannot be properly designated as a building, although 
some part of it may remain standing.” O’Keefe v. Insurance Co., 140 Mo. 558, 564, 
41 S. W. 922, 923, 39 L. R. A. 819; Havens v. Insurance Co., 123 Mo. 403, 27 S. W. 
718, 26 L. R. A. 107, 45 Am. St. Rep. 570; Stevens v. Insurance Co., 120 Mo. App. 
88, 101, 96 S. W. 684; Stubbins v. Insurance Co. (Mo. App.) 229 S. W. 407, 408. 
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Upon the present state of the record defendant makes fourteen assignments of 
error. However, since many of the questions now presented have been previously 
passed upon, we shall only direct our attention to those matters now requiring our 
consideration. 

[2] It is first urged the trial court erred in permitting plaintiff to testify that, 
in his opinion, the house could not have been safely repaired. In support of this 
objection, defendant, in its brief, points out the inquiry was not the subject of 
expert testimony, that it called for a conclusion of the witness, and was an in- 
vasion of the province of the jury. It appears, prior to the admission of the tes- 
timony complained of, plaintiff had fully described the condition and appearance of 
the remains of the premises. Further, as a foundation for such conclusion and 
opinion on his part, he gave a history of some twenty years’ building experience, 
with similar types of dwellings. Under the circumstances we do not believe the 
admission of this testimony was improper, and accordingly hold this contention of 
defendant is without merit. In City of Aurora v. Insurance Co., 180 Mo. App. 
263, 165 S. W. 357, loc. cit. 360, et seq., speaking of a similar contention, it is said: 

“Witness Pharris was asked to tell the jury whether the inside wall, in his 
judgment, was a safe wall to build upon. Later he was asked whether, in his 
judgment as a brick mason, the outside wall would be safe to build upon. He 
answered that he did not consider the walls safe for that purpose. Witness Davis 
was asked whether, in his judgment, it would be safe to use any of the walls in 
constructing a public building for city hall purposes, and he did not believe it 
would. To each of these questions defendant made the objection that it was not a 
proper matter of expert testimony, and that it invaded the province of the jury. To 
our minds, under the authorities this was clearly a matter on which expert testimony 
was admissible. 

“*The test of admissibility is not the technical nature of the subject-matter 
with which the evidence deals, but rather whether the skill or experience of the wit- 
ness, to whatever subject applied, technical or common, will aid and is necessary 
to aid the jury.’ * * * This case falls squarely within that rule. If the experts had 
not examined the walls, it would have been proper to hypothetically state the con- 
ditions, which would have been supplied by other witnesses, and ask their opinion. 
But where the experts had had personal observation, hypothetical presentation is 
unnecessary.” 

Similar rulings were made in Combs v. Construction Co., 205 Mo. loc. cit. 391, 
104 S. W. 77; Stevens v. Insurance Co., 120 Mo. App. 88, 96 S. W. 684; Boettger v. 
Iron Co., 1124 Mo. loc. cit. 104, 27 S. W. 466. 

[3,4] Defendant also urges the court erred in permitting plaintiff to testify that 


he tore the remains of the building down. In connection with this complaint, the 
record shows the following: 


“Q. After you had that conversation with Mr. Proudfit, in which he told you 
you could take Mr. Taylor’s money or bring suit or do whatever you wanted to, 
then, what did you do with reference to what remained there of that building? 
A. We cleared it off, tore it down. 


“Mr. Fyke: I object to that, if the court please, as to what he did with re- 
ference to tearing down this building. This is no evidence of whether or not it was 
or was not a total loss. That was a voluntary act n the part of the plaintiff.” 


It thus appears defendant’s counsel interposed no objection to the question 
prior to the answer, nor was any motion made to strike out such testimony. If 
there was any merit in this point defendant is in no position to urge it now. 
However, we are of the opinion that such testimony was admissible as a mere re- 
cital of what happened to that portion of the building left standing after the fire. 

[5,6] It is urged error was committed in the refusal of defendant’s instruc- 
tion numbered 11, which reads as follows: “The fact that after the fire, plaintiff tore 
down the house is no evidence that said house was a total loss, and in considering 
this case, you will not take that fact, if it be a fact, into your consideration.” 

While it is true the evidence referred to does not enter into the test of what 
constitutes a total loss, it is also clear that this instruction covers matters of evi- 
dence in issue which were submitted to the jury for their determination in other in- 
structions of defendant, as well as in plaintiff’s main instruction. Refusal of this 
instruction, therefore, was not reversible error, for the reason that the theory of 
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its subject-matter and purpose was sufficiently covered by defendant’s instructions 
3 and 12, which read as follows: 

(3) “You are instructed that to constitute a total loss, the house by fire must 
have lost its specific character and identity as a building and that therefore the 
court instructs the jury that under the terms of the policy the defendant if the pro- 
perty was not wholly destroyed is liable if liable at all only for such sum as would 
be the reasonable cost of repairing and placing said property in as good condition 
as it was before the fire.” 

(12) “The court instructs the jury that one question for you to determine in 
this case is whether or not the house in controversy was wholly destroyed by fire. 

“In determining that question you will take into consideration all the facts and 
circumstances detailed in evidence. 

“The burden is upon the plaintiff to prove by a preponderance or greater weight 
: the credible testimony in the case that said house was wholly destroyed by said 

re. 

“To constitute a total loss you are instructed that the house by the fire 
must have lost its specific character and identity as a building. 

“Even though you should believe from the evidence that immediately after 
the fire the the house was not suitable for occupancy that of itself does not 
establish that it was a total loss, provided, the house had not by the fire lost its 
specific character and identity as a building, and provided it was left after the 
fire in such condition that it might have been repaired for much less sum than 
the face of the policy and made substantially as good as it was before the fire.” 

It is obvious the position of defendant that the voluntary action of plaintiff 
was of no consequence in the determination of his loss was fully and clearly 
submitted to the jury by the instructions given. Reading the instructions as a 
whole, and considering the foregoing, there is no reason to suppose that defend- 
ant was prejudiced by the refusal of its instruction 11, and we so hold. 

[7] Defendant charges it was error to instruct the jury that, if defendant 
vexatiously refused to pay the amount demanded or less, plaintiff might recover 
penalty and attorney’s fees; that there was no evidence upon which to base such 
an instruction. After carefully examining the record, we are unable to agree 
with defendant’s view of this matter. Without attempting to say what our 
finding would have been had we been placed in the position of a juror, we think 
there was sufficient competent evidence to submit this issue, and, since the triers 
of fact found for plaintiff, we are bound by their findings. 

As to what constitutes evidence of vexatious delay and refusal, under the 
statute, the rule laid down by the Supreme Court in the early case of Brown v. 
Railway Passenger Assurance Co., 45 Mo. 221, 227, has been repeatedly cited with 
approval. In that case the Supreme Court said: “The whole question of 
vexatious refusal or delay is a matter of fact to be determined by the jury. They 
must make up their verdict on this issue by a general survey of all the facts and 
circumstances in the case; and if, upon a full consideration, they conclude that 
the refusal was unjustifiable and vexatious, the law authorizes them to assess 
the damages. The statute will not admit of the construction contended for by 
the counsel for the plaintiff in error, that before damages are allowed it must be 
explicitly proved by the plaintiff that the delay or refusal was vexatious.” See, 
also, Barber v. Insurance Co., 269 Mo. 21, 187 S. W. 867; Hayden v. Insurance Co. 
(Mo. App.) 221 S. W. 437, 442; Stix v. Insurance Co., 175 Mo. App. 171, 157 
S. W. 870. 

[8-10] Furthermore, while contending that the policy was void ab initio, under 
the theory that plaintiff had no insurable interest, and was not the owner of 
the property in question, it appears plaintiff had an insurable interest, and 
defendant never tendered back the premium paid for the policy, but at all times 
retained said premium. This it is not permitted to do without waiving such 
alleged defense. Such action, of itself, is evidence of lack of good faith on the 
part of the insurer in contesting a suit. Pauley v. Assurance Co., 217 Mo. App. 
302, 261 S. W. 340; Caidwell v. Irfsurance Co. (Mo. App.) 245 S. W. 602; Leer v. 
Insurance Co. (Mo. App.) 250 S. W. 631; Carroll v. Insurance Co. (Mo. App.) 
249 S. W. 691; Avery v. Insurance Co. (Mo. App.) 295 S. W. 509; Block v. 


ae Son we a 316 Mo. 278, 290 S. W. 429; Young v. Insurance Co., 
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[11] Under another point it is insisted plaintiff was not the “sole and uncon- 
ditional owner” of the property, within the terms of the policy of insurance, 
and hence cannot recover. What we have said with reference to the retention 
of the premium disposes of defendant’s right to defend upon this ground. 

Defendant further urges that the court erred in refusing its instruction 
numbered 5, which reads as follows: “The court instructs the jury that if you 
find from the evidence that at the time the policy was issued and at the time 
of the fire, the deed to the property was in the name of I. M. Lux and Etta F. 
Lux, his wife, you will find that plaintiff was not the sole and unconditional 
owner of the property and if you so find, plaintiff is not entitled to recover.” 
From what has been said, it is clear this point is without merit. 

Finally, it is insisted error was committed in the refusal of defendant’s 
instruction numbered 8, by which, if given, the jury would have been instructed 
“that under the facts in evidence in the case, plaintiff is not entitled to recover 
any sum or amount, by way of penalty or attorney’s fees.” We have already 
discussed the matters argued under this point and ruled against defendant’s con- 
tention thereon. Accordingly we rule this instruction was properly refused. 

We have carefully considered the other assignments of error presented. 
What we have already said disposes of the contentions made relative thereto, 
since the arguments on these points are similar to those answered as above 
indicated. The cause was well tried, the finding of the jury was in favor of 


plaintiff and is conclusive upon this court. We find no error of record, and the 
judgment is affirmed. 


’ Bland, J., concurs. 
Trimble, P. J., absent. 
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MARINE 
THE HALO. 
District Court, S. D. New York. 
April 24, 1930. 
42 Federal Reporter (2d) 565. 
1. INSURANCE. 

Owner and vessel causing collision, but not liable for “towage and trip ex- 
penses” insured against, would not be liable to insurer subrogated to owner’s rights. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

2. INSURANCE. 

Policy of marine insurance held not to cover hull of damaged barge so as to 
render owner and vessel responsible for collision, liable to insurer subrogated to 
owner’s rights on payment of towage and trip expenses. 

Policy in controversy was written in printed form in which subject- 
matter of insurance was originally described as body, tackle, apparel, etc., 

but those words were crossed out and in their place was typewritten “tow- 

age and trip expenses.” Both provisions in valuation clause were crossed 

out and in place thereof typewritten “towage and trip expenses” for which 

valuation was placed in amount of policy. In subsequent printed clause 

defining perils insured against, hull and machinery were mentioned, but 
was insufficient to have effect of changing subject-matter of insurance, as 
defined by typewritten alterations. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 


In Admiralty. Libel by the Globe & Rutgers Fire Insurance Company against 
the steamship Halo and the Cities Service Company, wherein the North British & 
Mercantile Insurance Company, Limited, was permitted to intervene after inter- 
locutory decree in favor of libelant. 

Decree in accordance with opinion. 

Suit by insurance companies to recover for loss of a barge caused by the neg- 
ligence of respondent. The suit was originally commenced by the Globe & Rutgers 
Fire Insurance Company on the ground that it had paid a policy of marine in- 
surance covering the loss and was therefore subrogated to the rights of the owner 
of the barge. After an interlocutory decree in favor of the libelant, the North 
British & Mercantile Insurance Company was permitted by the court to intervene 
on the ground that it also had paid a policy of marine insurance covering the 
loss, and a new trial was had upon the issues raised between the intervening peti- 
tioner and the respondent. 

Bigham, Englar, Jones & Houston, of New York City (W. J. Nunnally, Jr., 
of New York City, of counsel), for intervening petitioner. 

Purrington & McConnell, of New York City, for libelant. 

Frueauff, Robinson & Sloan, of New York City (E. Underwood, Jr., and 
George J. Johnstone, both of New York City, of counsel), for respondent Cities 
Service Co. 

FRANK J. CoLEMAN, District Judge (after stating the facts as above). 

[1] The principal question presented upon the present trial is whether the 
policy of marine insurance issued by the intervener to the owner of the barge and 
subsequently paid by it covered any loss for which respondent would be liable to 
the barge owner. Since it has already been adjudicated that respondent’s negligence 
caused the loss of the barge, respondent was liable to the owner for the value of the 
barge itself, and consequently would be liable to any insurance company subrogated 
to the rights of the owner through payment of a policy on the hull, The inter- 
vener’s policy, however, was not on the hull, but upon “towage and trip expenses.” 
Riespondent would not have been liable to the owner of the barge for those ex- 
penses, and consequently is not liable to the intervener which paid the policy of 
insurance covering their loss. 


[2] The intervener contends that, though the policy was in form upon “towage 
and trip expenses,” it was actually upon the hull of the barge, and this contention 
will require a close examination of the policy. A printed form of policy was used 
in which the subject-matter of the insurance was originally described as “body, 
tackle, apparel, stores, ordinance, munitions, artillery, boats and other furniture, 
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boilers and machinery.” These words were crossed out and in their place was 
typewritten “towage and trip expenses.” The valuation provision originally had 
two items, the first of which was “hull, tackle, apparel, furniture, etc.,” and the 
second, “boilers, machinery, etc.” Both of these were crossed out and in place 
of them was typewritten “towage and trip expenses,” for which a valuation was 
placed at the amount of the policy, $7,500. These alterations clearly indicated that 
the intervener was not insuring the hull, but merely the towage and expenses of 
the trip upon which the barge was warranted to be, namely, from Key West, Fla., 
to Philadelphia. 

In the subsequent printed clause defining the perils insured against, there was 
some mention of hull and machinery, but these did not have the effect of changing 
the subject-matter of the insurance. The clause particularly relied on by the in- 
tervener originally read as follows: “This insurance also specially to cover 
(subject to the free of average warranty) loss of, or damage to hull or machinery, 
through the negligence of Master, Charterers, Mariners, Engineers, or Pilots, or 
through explosions, bursting of boilers, breakage of shafts, or through any latent 
defect in the machinery or hull, provided such loss or damage has not resulted 
from want of due diligence by the Owners of the Ship, or any of them, or by the 
Manager, Masters, Mates, Engineers, Pilots, or Crew not to be considered as part 
owners within the meaning of this clause should they hold shares in the steamer.” 
This was modified to some extent by a printed rider which related to a large 
number of the clauses of the policy. In view of the history of this clause (Arnold 
on Marine Insurance (11th Ed.) vol. 2, p. 1113) it is plain that it cannot be con- 
sidered as changing the subject-matter of the insurance as defined by the type- 
written alterations above mentioned. 

Since the amount paid by the intervener to the barge owner was the stipulated 
value of the towage and trip expenses which were not recoverable by the barge 
owner from this respondent, the intervener has been subrogated to no cause of 
action against the respondent, and I therefore direct a decree accordingly. 












) 
‘ 
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ACCIDENT 


JUSTICE v. INTER-OCEAN CASUALTY CO. (Civ. 3945.) 
District Court of Appeal, Third District, California. Sept. 13, 1930. 
Rehearing Denied Oct. 13, 1930. 
291 Pacific Reporter 436. 
1. INSURANCE. 
Beneficiary furnishing proof of death required by accident policy held not 
bound by statement of physician therein as to cause of death. 

Affidavit attached to proof of death required under accident policy 
stated that facts were true of beneficiary’s own knowledge, except that 
she did not know cause of death which she has knowledge of on infor- 
mation and belief, and that as to such matters she believes them to be 
true, but does not accept all statements of doctor as to facts. 

(For other cases, see Insurance, Dec. Dig. § 547.) 
2. INSURANCE. 

Finding that insured’s death was caused by injuries received in automobile 
accident, rather than from apoplexy while driving, held sustained by evidence. 

Accident policy insured against death resulting directly and exclu- 
sively from bodily injuries effected solely through external, violent and 
accidental means, Insured while driving fell out of automobile. State- 
ments of attending physician recited that insured suffered apoplectic attack 
causing him to become dazed and resulting in loss of control of car. 
Evidence was conflicting as to whether there was possible internal frac- 
ture of skull and as to whether insured died from injuries received in 
accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Stanislaus County; J. C. Needham, Judge. 

Action by Ida L. Justice, executrix of the last will and testament of the 
estate of William Roland Justice, deceased, against the Inter-Ocean Casualty 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. Hampton Hoge, of San Francisco, and Chester O. Hansen, of Fresno, for 
appellant. 

William N. Graybiel, of Turlock, for respondent. 

Fincu, P. J. 

This is an appeal by the defendant from a judgment in favor of the plaintiff 
in an action on a policy of accident insurance, insuring plaintiff’s deceased hus- 
band “against death or disability resulting directly, independently, and exclusively 
of all other causes from bodily injuries effected solely through external, violent 
and accidental means.” In appellant’s opening brief it is said: “The question 
in this case is as to whether Mr. Justice died from the result of an alleged skull 
fracture sustained in the accident or whether he died from a stroke of apoplexy.” 
This statement is not quite accurate, because, even though the immediate cause 
of death may have been apoplexy, if the apoplexy itself was caused by the 
injuries received in the accident, then it would follow that such injuries were the 
proximate cause of the death. 

The evidence shows that the deceased, who was of the age of 65 years and 
weighed 200 pounds, had driven a Ford automobile for about seven years, but 
that on the day of the accident he was driving an Oakland coupé; that being 
the second time only that he had driven that make of automobile. A witness 
for the plaintiff testified: 


That on the day of the accident, prior to its occurrence, “I went out with 
him * * * towards Gustine. 

“Q. Did you go in his car? A. Yes sir, the second time he ever went to 
Newman with that car. * * * But I was afraid; I told Mr. Justice, I think the 
machine was working all right but to go a little slow. * * * Sometimes he went 
fast; * * * I don’t think he could handle the brakes, it was a new car for him, 
you see. 


“Q. Had you ever ridden with him in any other car? A. In the Ford. He 
used to drive it good. * * * 


Acc. ] Justice v. Inter Ocean Casualty Co. 1247 


“QO. He was having trouble managing this new car? A. Yes, that day.” 

The only witness who saw the accident, who was driving an automobile in 
the opposite direction from that in which the deceased was going, testified: 

“As he made the turn (in the road), he came out on the dirt road (on his 
right) and almost turned over, and as quick as he turned he shot right across 
the road (to his left) in front of us into the embankment. * * * 

“Q. There is a slope from the road level down to the embankment? A. Yes. 

“Q. What was the condition of the dirt on the right side of the pavement 
as he approached you? A. It seemed to be loose. * * * 

“Q. Before you saw the car turn, was the occupant sitting up or sloping in 
his car? A. He was sitting up at the steering wheel. 

“Q. Sitting up directly behind the wheel? A. Yes sir. 

“Q. Was that his position, so far as you could see, from the time you first 
saw him until he hit the embankment? A. Yes sir. * * * The instant that it 
struck the embankment, the (right) door opened and he fell out head first. 
* * * He fell out on his head and turned over with his feet toward the em- 
bankment. * * * 

“Q. You said ‘turned over. You mean he did, not the automobile? A. No, 
he turned * * * 

“Q. You described that you thought the car was coming rapidly, I believe? 
A. Yes sir.” 

[1] Appellant urges two grounds for a reversal of the judgment: “First, 
that the plaintiff is bound by the statement as to the cause of death contained 
in the proof of death;” and, “second, the evidence is insufficient to support the 
findings and the judgment.” The statement in the proof of death referred to is. 
one made by the attending physician, and consists of answers to questions con- 
tained in blanks furnished by the defendant. A statement by the attending 
physician was required by the defendant. The plaintiff is not to be held, by 
mere compliance with such requirement, to have adopted as her own the recitals 
or declarations contained in such statement. Mar Shee v. Maryland Assur. Corp... 
190 Cal. 1, 6, 210 P. 269. In the plaintiff’s affidavit attached to the proof of death 
she states that the facts stated therein “are true of her own knowledge; except 
as to she does not know the cause of death or what caused the automobile 
accident, which she had knowledge of from information and belief, and that as to: 
such matters she verily believes the same to be true, except she does not accept 
all of the statements of the doctor as true facts.” Appellant’s contention that 
the plaintiff is bound by the statements of the attending physician is clearly 
without the slightest merit. 

The statement in the attending physician’s report, on which the appellant 
relies, is as follows: “What was the precise nature of the injury and its extent? 
Answer, Apoplectic attack (cerebral hemorrhage on right together pontine 
hemorrhage—2 days). In my opinion this caused him to become stuporous and 
dazed thus resulting in the loss of control of his car. There were no blood cells 
in the spinal fluid indicating probably no fractured skull.” This physician, as a 
witness for the defendant, gave testimony to the same effect at the trial. He 
testified: 

“A spinal puncture was done some time before he died to determine 
absolutely whether there was any blood in the spinal fluid or not. 

“QO. What did you find with reference to that? A. No red blood cells at all. 

“Q. And that indicates what? A. Probably no fracture of the skull. * * * One 
of the best signs that we have outside of the other clinical evidences. * * * I 
I went over his skull with my fingers and explored his skull, attempting to find 
any changes in resonance or areas or lines of tenderness. 

“Q. Isn’t this true, that there are what we may speak of in common, layman 
language, as two layers of the skull? A. Yes sir. 

“Q. And there may be an inner fracture and not show on the outside? A. 
Sometimes. * * * 

“Q. There was no post mortem taken? A. None. * * * Had we anticipated 
any legal entanglements or anything like that, I should have insisted upon it, 
but not knowing about an insurance company being involved from an action 
standpoint none was requested.” 
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It thus appears, from the physician’s own statement, that his examination 
was by no means thorough. 

A physician called as a witness by the plaintiff testified that in cases of 
fractured skulls red blood cells sometimes appear in the spinal fluid and some- 
times not, “depending upon the location of the fracture”; that “it is very common 
to fracture the inner table (of the skull) without showing on the outside”; that 
“evidently there was blood in the spinal fluid, he (the attending physician) said 
he had a pontine hemorrhage and that means a hemorrhage into the spinal cord.” 
Based on the evidence given at the trial, including that of the attending physician, 
this witness testified that in his opinion the deceased died from the injuries 
received in the accident, later saying: “I have here all these symptoms and I stated 
that in my opinion the probable cause of death was an injury received at the 
time of the accident.” 

[2] It is unnecessary to set out the evidence in further detail; enough thereof 
having been stated to show a clear conflict therein, and that there is ample evi- 


dence to support the finding that the death of the deceased was caused by injuries 
received in the accident. 


The judgment is affirmed. 


BOCKES v. UNION MUT. CASUALTY CO. No. 39446. 

Supreme Court of Iowa. Sept. 26, 1930. 

232 Northwestern Reporter 156. 
2. INSURANCE. 

Insured suing insurer for fraud in procuring release had burden of proving 
that application was not attached to accident policy, thereby precluding insurer from 
relying on misrepresentations in application (Code 1897, § 1741). 

It was alleged that insured falsely stated in his application that total 
indemnity, including amount to which he was entitled under policies with 
other companies, did not exceed his monthly income. Application provided 
that recovery on policy should be barred by falsity of any statements 
“material either to the acceptance of the risk or the hazard assumed by the 
company.” Code 1897, § 1741, provides that if insurer, when issuing policy, 
failed to attach copy of application, it cannot rely on falsity of application 
“in any action upon such policy.” Insured contended record did not show 
that application was attached to policy, and hence insurer could not take 
advantage of misrepresentations therein. 

(For other cases, see Insurance, Dec. Dig. § 134.) 


3. FRAUD. 


Insured suing for insurer’s allegedly false representation, in procuring release, 
that total indemnity, including amount payable by other companies, exceeded 
insured’s monthly income, had burden of proving falsity. 

It was alleged that insured, being threatened with prosecution for 
issuing worthless check, obtained accident insurance from several companies, 
and then willfuly exposed himself to injury. Evidence showed that insurer’s 
president stated to insured that in his application for policy he had misre- 
presented amount of indemnity and that this misrepresentation invalidated 
policy. 

(For other cases, see Fraud, Dec. Dig. § 50.) 

4. INSURANCE. % , : : 

Insurance company’s president, knowing that misrepresentations under terms 
of application barred recovery, held entitled to assume and to inform insured that 
company had defense as regards alleged fraud in procuring release. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

5. FRAUD. 


Insured had burden of proving that insurer’s president when procuring release 
stated material facts which he knew were false or had no reason to believe were 
true, inducing insured’s reliance to his damage. 


(For other cases, see Fraud, Dec. Dig. § 50.) 
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6. FRAUD. 


Evidence of alleged fraud by insurer in effecting compromise settlement and 
release under accident policy held insufficient for jury. 

(For other cases, see Fraud, Dec. Dig. § 64[1].) 

De Graff, J., dissenting. 


Appeal from District Court, Grundy County; George W. Wood, Judge. 

Action at law to recover damages on the alleged ground of fraud and deceit in 
effecting a compromise settlement under an accident insurance policy. Upon the 
conclusion of the plaintiff’s testimony a motion by defendant for a directed ver- 
dict was made, and it was sustained by the trial court. Judgment accordingly. 
The plaintiff appeals. 

Affirmed. 

Superseding former opinion in 224 N. W. 771. 

Raymond N. Klass and Floyd Philbrick, both of Cedar Rapids, and Rogers & 
Ruppelt, of Grundy Center, for appellant. 

Harold S. Thomas and J. L. Parrish, both of Des Moines, for appellee. 

Grim, J. 

On March 27, 1926, the plaintiff filed his petition at law, in Grundy county, 
Iowa, in two counts, alleging in substance that on December 21, 1921, the defendant 
and the plaintiff entered into a certain contract of insurance, in evidence of which 
the defendant issued its certain policy of insurance whereby it insured the plaintiff 
:n the principal sum of $5,000, for the term of one year. The plaintiff alleged that 
on January 3, 1922, the plaintiff slipped and fell under a moving passenger train 
and, as a result of which accident, he lost both of his feet; that during the months 
of May or June, 1922, the president of the defendant company, by a malicious, wan- 
ton, and willful fraud, secured a release of all obligations under said policy of 
insurance for the sum of $1,000 payable at the rate of $100 per month, and plaintiff 
prays for judgment for $4,000, with interest. In the second count the plaintiff prays 
for $6,000 exemplary damages. 

On January 20, 1927, the defendant filed an amended and substituted answer 
in the form of a general denial with specific exceptions. The defendant admitted 
the execution of the policy and alleged that the plaintiff, in procuring the same, 
had falsely and fraudulently stated, warranted, and represented in his application 
that he was engaged as an automobile salesman only; that he was insured in two 
other companies and that the total amount of indemnity provided in said other 
policies was in the total sum of $80 per month; and that the insurance applied for 
in the defendant company, in itself or in combination with other insurance, did 
not exceed his monthly income. It is alleged that these statements were untrue 
and fraudulently made and that the policy would not have been issued to him 
had he not made these false and fraudulent representations to the company. 

It is also alleged that in addition to being an automobile salesman, the plaintiff 
is a professional wrestler. It is also alleged that the contract of insurance provided, in 
substance, that the right to recover under any policy which might be issued on the 
basis of his application for insurance should be barred in the event that any one 
of the statements contained in said application, material either to the acceptance 
of the risk or the hazard assumed by the company, is false and made with the 
intention to deceive, and that by said agreement it was stipulated that the state- 
ments contained in said application were material both to the acceptance of the 
risk upon the part of the company in the issuing of the policy and of the hazard 
assumed thereby. 

It is alleged that reports were made in reference to the accident, and there- 
after a dispute arose as to the liability of the defendant company, which dispute 
was settled and compromised by an agreement to pay and the payment of $1,000. 

It is also alleged in the amended and substituted answer that at no time did 
the plaintiff ever earn the sum of $280 per month, which is the total amount of 
indemnity provided in the three policies of accident insurance. It is alleged that 
the second of the three policies was secured on the 13th day of December, 1921, 
and the policy in question on the 14th day of December, 1921; that some time prior 
to the 14th of December, 1921, and continuing to said date, the plaintiff became 
badly involved in financial difficulties by reason of the fact that he had issued 
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worthless checks, for which he had no money to pay, to many and various people 
in Grundy county; and that he had no ways or means to earn enough to pay said 
obligations and was not earning sufficient salary or wages to satisfy same; that 
he was being threatened with criminal prosecution for the issuance of said checks, 
and thereupon the plaintiff evolved the idea of insuring himself, with the intention 
to, in some way or manner, suffer an accident whereby he could secure indemnity 
from said insurance companies and thus retire said obligations and, in keeping 
with said plan and procedure, this plaintiff on the night of January 3, 1922, volun- 
tarily exposed himself to the risks and dangers of an accident; not the one he 
eventually received, but said defendant alleges that the said plaintiff went behind 
said train at the time of said accident, with the purpose and intention of voluntarily 
exposing himself to an injury, fully intending, without the notice or knowledge of 
said insurance companies, to claim indemnity, thereby securing funds for the pur- 
pose of retiring his obligations. 

We now quote some of the material parts of the contract. First, from the 
application: 

“I hereby apply for insurance in the Union Mutual Casualty Company, Des 
Moines, Iowa, based upon the following representations: * * * 

“5. (a) What is your occupation? Auto salesman. * * * 


“9. Have you any insurance against accident or sickness in other companies, 
associations, societies or lodges (Name Company, amount and monthly indemnity). 
Bankers, Des Moines and Mutual Benefit, $80.00 mo. * * * 


_ “11. Does the insurance hereby applied by itself or in combination with other 
valid insurance on the same risk or otherwise applied for and not issued exceed 
your monthly wages, salary or income? No. * * * 


“20. Do you understand and agree that the right to recover under any policy 
which may be issued on the basis of this application shall be barred in the event 
that any one of the foregoing statements material either to the acceptance of the 
risk or the hazard assumed by the Company is false, and made with the intent 
to deceive, and do you further agree that this application shall not be binding 
upon the Company until accepted by the Company or by an agent duly authorized 
to issue policies and that the policy will not be in force until all policy fees or 
premiums are paid and that the maximum contingent liability of the policy holder 
hereunder shall be in an amount equal to the premium paid for the term for which 
this policy is written? Yes. 


“21. Do you agree to accept the policy subject to all of its provisions, con- 
ditions, and limitations and to pay the premium required on or before date due? 
Yes.” 


The plaintiff filed a long reply in ten divisions, alleging, among other things, 
that a copy of the plaintiff’s application for the policy was not attached to the 
policy when delivered to the plaintiff. , 

The policy provided, among other things, as follows: That it is issued “in 
consideration of the statements and agreements contained in the application here- 
for (a copy of which is endorsed hereon and made a part hereof). * * *” 

It appears from the record that the plaintiff at the time of the trial, Decem- 
ber, 1927, was 37 years of age and unmarried. He testifies that on December 21, 
1921, he gave his application for the insurance in question to an acquaintance, one 
Brownell, then living at Eldora; that he did not read the application before sign- 
ing it. He testifies that he went to the country school until he was 17; after leav- 
ing school he farmed a part of the time, working for his father and also for him- 
self. He spent about a year in the service, returning in April, 1919, which year 
he farmed for himself. He states that he wrestled for money, occasionally through- 
out the country; that in 1921 he sold automobiles and also sold tires and acces- 
sories, on the road. When asked in reference to his purpose in taking out this 
particular insurance, the record shows the following: 


“Q. Just what was your reason for taking out this accident policy at this time, 
Bert? A. General protection. 

“Q. Had you in mind any special trips? A. Oh I had thought maybe I would 
go to Dakota sometime after the holidays or nearer Spring, or South Dakota.” 
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At that time he was selling automobiles for a concern in Conrad, and also 
dealt in secondhand cars. 

The plaintiff was taken to a hospital and on the 14th of February following 

“I was in Grundy Center on or about January 3, 1922. I was at the Rock 
Island depot about nine, nine-thirty, or ten o’clock that night in Grundy Center 
and was buying a ticket to Reinbeck and on that occasion and at that time I suf- 
fered some injuries. I lost both my feet. The circumstances of that injury and 
how it happened are that on New Year’s day at dinner I had eaten something 
that did not agree with my stomach. I hated to start out because of the diarrhoea 
which had been going on for a couple of days. I was in talking with the boys. 
There was some man from Waterloo as I recall it, I don’t remember his name, 
waiting for the train. I had already bought a ticket and went out,— there was 
quite a few in there, and I got cramps in the stomach, and felt as if I had to 
go somewhere for relief and lots of times these toilets are unsanitary or locked 
and I did not have time to examine them, and went across the railroad track of 
the loading platform and before I got back the train*had pulled in. I came around 
from behind the platform. I was running fast as I thought I had to hurry and 
went over the first tracks or somewhere along there and I slipped and fell and 
that is all I remember of. I don’t think I was running either to the east or to 
the west. I don’t think I had turned very much either way. I intended to go 
west. I think I headed over off straight south at the time I fell.” 

The plaintiff was taken to a hospital, and on the 14th of February following 
he was moved to his father’s home on the farm. In April, the plaintiff made a 
trip to Chicago in connection with the purchase of artificial limbs. 

The notices required by the contract were made out in whole or in part by 
the plaintiff himself and forwarded to the company. It appears the last of these 


notices was on April 7th. From the time these notices were made to May 9, 
1922, no one from the defendant company saw the plantiff, except Mr. Brownell 
and, as the plaintiff says, he had nothing to do with the settlement of the claim. 
The plaintiff further says: “Between the date of my injury and May 9, the day 
of settlement, no one had been there to see me about the claim.” On May, 9, 


1922, one William Schulz, the president of the defendant company, telephoned the 
plaintiff, who was then living with his father on the farm. When Schulz tele- 
phoned the first time, the plaintiff was out. Afterwards, on reaching the plain- 
tiff, by telephone, Schulz asked the plaintiff to come to Conrad. On being ad- 
vised that he had no way to get to Conrad and also that the representatives of 
the other companies had come out to the farm to see him, Schuld agreed to come 
out and did so. The entire conversation between Schulz and the plaintiff at the 
home of the plaintiff’s father, with whom the plaintiff was then living, was in the 
presence and hearing of a brother of the plaintiff, Clarence Bockes. 


The record contains a long recital of the alleged conversation between Schulz 
and the plaintiff in the presence of the plaintiff’s brother. The substance of the 
material parts thereof is that Schulz, on behalf of the defendant company, was 
claiming the company was not liable on the policy for various reasons, among others 
that, as the plaintiff put it, “I was overinsured.” The defendant company, through 
Schulz, was contending that the original application contained a material false 
representation in reference to the amount of the indemnity provided for in the other 
policies, together with the total amount of indemnity provided for in the three 
policies, and that the said total amount of indemnity far exceeded the earnings or 


wages of the plaintiff. Plaintiff, in direct examination, testified on the subject as 
follows: 


“He told me several times that he felt sorry for me and then went ahead and 
said I was over-insured and due to that fact that I did not have a claim. He said 
I was over-insured on account of the other policies. That I had been getting more 
on the monthly plan than I was earning as I understood it. I understood him to 
mean by over-insurance I had more monthly or weekly indemnity than my wages 
or earnings.” 

“He said if I sued them I would not get anything. He said he would rather 
give it to me than to the Lawyers. He said it would probably cost that much to 
defend the trial. That was practically all the conversation. I have related here 
substantially the meat of the conversation and discussion that took place.” 
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The plaintiff was further asked this question by his counsel: 

“Q. Bert, I will ask you whether or not Mr. Schulz stated to you how much, 
if anything, the Company would be forced to pay you if you sued them and did not 
accept the settlement? A. No he did not tell me what I could recover. I 
believed what he told me and because of that I made this settlement.” 

On cross-examination the plaintiff said: 

“In the course of the conversation he told me there was no liability on the part 
of the Company. He stressed that very strongly and his reasons for saying that, 
as he told me, was that the amount of my weekly indemnity on these three policies 
was in excess of my income. 

“Q. And the only representation that he made to you that you can remember, 
which he claimed had invalidated the policies, was the one that your income wasn’t 
equal to the aggregate amount of indemnities upon the three policies or that in 
substance? A. Well he said I was over-insured. 

“Q. That is what you understood him to mean when he said you were over- 
insured, as you stated yesterday? You didn’t understand him to mean that you 
were over-insured in the sense of the indemnity clause that applied in case you 
lost both legs? You say he didn’t make claim you were over-insured in that re- 
spect? A. No it was the weekly or monthly indemnity.” 

It appears that as a result of this conversation there was a valid agreement 
entered into between the parties, by the terms of which the contested claim of the 
plaintiff against the defendant was to be settled for the sum of $1,000 to be paid 
in monthly installments of $100 each. The conversation at the home lasted about 
one and one-half hours. The parties then went from the farm house to Conrad, 
where they went into the State Bank. The trip from the farm to Conrad was made 
with the man who brought Schulz to the farm. On arrival at the bank in Conrad, 
two written instruments were prepared: First, a proposition of settlement signed 
and executed by Bockes; and, second, a formal receipt and release in words and 
figures as follows: 

“Agreement 


“Conrad, Iowa, May 9, 1922 


“It is agreed by and between Bert E. Bockes of Conrad, Iowa and the 
Union Mutual Casualty Company of Des Moines, Iowa, as follows: In consider- 
ation of a full release to the company by Bert Bockes of all liability of whatever 
sort accrued or to hereafter accrue as the result of the accidental loss of both 
feet, on January 3, 1922, said company agrees to pay one thousand dollars as follows: 
Twenty-five dollars on May 9th, receipt of which is hereby acknowledged, Seventy- 
five dollars on June 1, following the date of this agreement and one hundred dollars 
on the first of each month thereafter until the total of all payments equals one 
thousand dollars. 

“In the event of default in payment by the company of any installment on a 
date not later than the 10th of any month when such payment becomes due the 
unpaid balance of the amount due unto this agreement shall immediately become 
due and payable at the option of Bert E. Bockes. 

“This agreement shall be the property of Bert E. Bockes and if assigned or dis- 
posed of by any other means shall be binding upon the company until the full 
amount of one thousand dollars has been paid. 

“TSigned] Bert E. Bockes 
“The Union Mutual Casualty Co. 
By Wm. Schulz, 
President, General Manager.” 

This instrument appears to have been sworn to before a notary public on May 
9, 1922. On June 24, 1922, plaintiff assigned the instrument to the Farmers’ Savings 
Bank of Holland, Iowa, who afterwards acknowledged full payment thereof. The 
assignment to the bank was sworn to. 

The plaintiff testified in reference to payments as follows: 

“As I left he gave me $25.00, it was by check. I think his personal check, but 
I might be wrong in this. The next payment was $75.00 and the rest of them $100 
each month.” 


After the settlement was consummated, the plaintiff made application to the 


defendant company for a position with it as a sales agent. He testified he had 
offers from other companies. The plaintiff continued to write insurance as an 
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agent for the defendant company for a period of about two years, during which 
he admits that he frequently told different parties “that the company had made 
a fair settlement with me and I thought at that time that I had a fair settlement.” 
The plaintiff further states: “The first time that any question regarding the pro- 
priety of this settlement arose in my mind was on reading the Dayton case of EI- 
dora. It was about two years ago that I read about the Dayton case.” 

It will be noted that this suit was started three years and nine months after 
the date of settlement. 

[1] I. The appellant filed an amendment to the abstract in this case on the 2d 
of December, 1929, after the petition for rehearing had been granted. A motion 
had been made to strike this from the record and it was sustained. See Simplot v. 
Dubuque, 49 Iowa, 630; McDermott v. Railway Co., 85 Iowa, 180, 52 N. W. 181; 
Iowa City v. Johnson County, 99 Iowa, 513, 68 N. W. 815; Martin v. Martin, 125 
Iowa, 73, 99 N. W. 719. 

[2] II. It is strenuously contended by the appellant that the record does not 
disclose that a copy of the application made by the plaintiff to the defendant was 
attached to the policy. On this theory it is argued that the defendant company 
was not in a position to take advantage of any misstatement or misrepresentation 
contained in said application. This has special reference to the provisions of the 
application hereinbefore quoted pertaining to the weekly indemnity provisions of 
the three accident policies and the earnings or wages of the plaintiff. The statutory 
provision (section 1741, Code of Iowa 1897) pertaining thereto is as follows: 

“All insurance companies or associations shall, upon the issue or renewal of 
any policy, attach to such policy, or indorse thereon, a true copy of any application 
of representation of the assured which, by the terms of such policy, are made a 
part thereof, or of the contract of insurance, or referred to therein, or which 
may in any manner affect the validity of such policy, The omission so to do 
shall not render the policy invalid, but if any company or association neglects to 
comply with the requirements of this section it shall forever be precluded from 
pleading, alleging or proving any such application or representations, or any part 
thereof, or falsity thereof, or any parts thereof, in any action upon such policy, 
and the plaintiff in any such action shall not be required, in order to recover 
against. such company or association, either to plead or prove such application or 
representation, but may do so at his option.” (Writer’s italics.) 

All that the record contains on the question whether the application was at- 
tached to the policy is found in the plaintiff's own testimony, which is as follows: 
“The policy was later delivered to me but I did not read the policy over nor the 
copy of the application with the policy.” 

The original policy was not before the trial court. It appears some order was 
made in relation to producing it or a copy, and a blank policy form was presented 
and introduced. It was described by the witness who presented it as “a Specimen 
policy containing the same form and provision as the policy issued to Bert E. 
3ockes.” There was no attempt at presenting an accurate copy of the policy as 
finally delivered to the plaintiff. 

_ Without further enlarging upon this phase of the case, we may say there is no 
evidence in the record to support a finding that a copy of the application made by 
the plaintiff was not attached to the policy at the time the same was delivered by 
the defendant company to the plaintiff. On the contrary, the only fair and reason- 
able inference to be drawn from the record is that a copy of the application, as 
made by the plaintiff, was attached to the policy at the time it was delivered to him. 
Moreover, it will be borne in mind in this connection that this is not a suit on the 
policy, as specified in the statute hereinbefore quoted; it is a suit based on fraud. 
Furthermore, it is the plaintiff who is contending, as a part of his case, that the 
defendant was in no position to take advantage of the misrepresentation of the 
plaintiff made in his application for insurance with the defendant company, be- 
cause, as the plaintiff claims a copy of the application was not attached to or in- 
dorsed upon the policy. Manifestly, therefore, the burden of proving that the 
application was not indorsed upon or attached to the policy was upon the plaintiff, 
and this burden the plaintiff failed to successfully carry. So far as this record is 
concerned, a copy of the application was attached to the policy. 

Manifestly, if the suit were upon the policy and the defendant company sought 
to defend upon provisions contained in the application, the defendant would carry 
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the burden to prove that a copy of the application was attached to or indorsed on 
the policy when the policy was issued. 


[3] III. It is one of the elements of the plaintiff’s claim that the settlement 
was procured by a false and fraudulent representation on the part of the president 
of the defendant company (Schulz) to the plaintiff that the aggregate of the in- 
demnity provided for in the three policies exceeded the earnings or income of the 
plaintiff. The record discloses that these indemnities amount to $280 per month. 
In order to prove that the statement made by Schulz to the plaintiff was false, the 
burden was upon the plaintiff to show that he (the plaintiff) was earning during 
the time in controversy $280 or more per month. This burden also the plaintiff 
failed to successfully carry, and, so far as this record is concerned, it appears 
conclusively that there was a misrepresentation in the application, and it appears 
conclusively that, as the plaintiff put it, he was overinsured; that is to say, the 
amount of the indemnity provided for in the three policies was in excess of the 
earnings of the plaintiff per month. The net result of all this is that the record 
conclusively shows that Schulz was correct when he said, in substance, that the 
plaintiff was overinsured, and it was the contention of Schulz at that time, by 
reason thereof, that there was no liability, on the part of the defendant, to the 
plaintiff, on the policy in controversy. 


It will be recalled that the application in paragraph 9 stated the amount of the 
monthly indemnities from the “bankers, Des Moines & Mutual Benefit,” was $80 
a month, when, as a matter of fact, it conclusively appears it was $280 per month. 
The application, therefore, contained a false statement in that regard, a statement 
which must have been known to the plaintiff to have been false when it was in- 
serted in the application. 


It must also be borne in mind that paragraph 11 of the application provided as 
follows: “Does the insurance hereby applied by itself or in combination with other 
valid insurance on the same risk or otherwise applied for and not issued exceed 
your monthly wages, salary or income? A. No.” Here again the plaintiff made 
a false representation to the defendant company and one which must have been 
known to the plaintiff to have been false at the time he made it. 


It will here be recalled that the contract provision on the subject, as found in 
the application, is as follows: “Do you understand and agree that the right to re- 
cover under any policy which may be issued on the basis of your application shall 
be barred in the event that any one of the foregoing statements, material either to 
the acceptance of the risk or the hazard assumed by the company is false, and made 
with the intent to deceive: * * *? A. Yes.” 


It must be recalled that at the time the plaintiff was testifying in this case, 
he had been in the insurance business for a considerable period of time and had be- 
come familiar, more or less, with insurance terms as they are ordinarily used by 
the layman. It was on that account he was continually referring to “overinsur- 
ance,” but it clearly appears from the record that he fully understood, at the time 
Schulz was talking to him, what Schulz meant, to wit: That the plaintiff had made 
false representations in his application to the defendant company, in that, first, he 
had misrepresented the amount of the indemnities provided for in the other two 
policies, and, second, he had misrepresented in his application that the total pro- 
vided for in the indemnities in the three policies did not exceed his income, 

As previously stated, as the plaintiff charged that Schulz, in his conversation 
with the plaintiff at plaintiff's home in connection with the settlement, claimed 
that the policy in controversy contained this overinsurance and that said statements 
were false, it was incumbent upon the plaintiff to prove, as a part of his case in 
support of his claim of fraud, that the plaintiff actually was, during the time in 
controversy, receiving a salary equal to or in excess of the amount of the in- 
demnities provided for in the three policies. This he failed to do. 

[4] IV. From an examination of the application and the policy issued thereon, 
it clearly appears that the contract provides for indemnity. It is to be in different 
amounts depending upon the injury received, as, for instance, loss of life, loss of 
limb, loss of sight, loss of time, loss of time by accidental means, loss of time by 
sickness. Definite specific rates of indemnity are provided for each particular acci- 
dent which may be sustained by the policyholder. For loss of time, depending upon 
the circumstances, the indemnity is at a specific rate for a specific period of time, 
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and for loss of an eye or both eyes, or a foot or both feet, and for all similar 
losses covered by the policy, there is provided a specific definite indemnity. 

The application is the basis for the issuance of the policy and is a part thereof. 
In this application the plaintiff definitely agreed that “the right to recover under 
any policy which may be issued on the basis of this application shall be barred in 
the event that any one of the foregoing statements (statements made in the applica- 
tion) material either to the acceptance of the risk or the hazard assumed by the 
company is false and is made with intent to deceive.” (Writer’s italics.) This is 
plain, unambiguous language which the parties had a right to insert in a contract 
entered into between them. The president of the defendant company had a right to 
assume that the language would be construed in accordance with its ordinary and 
usual meaning. The president knew, as did the plaintiff, that there were false 
statements contained in the application, which were material, either to the accept- 
ance of the risk, or to the hazard assumed by the company, or to both, and there- 
fore we think the president was justified in assuming and believing that the com- 
pany had a good defense to the policy and that he was warranted in so stating to 
the plaintiff at the time of the settlement. 

[5, 6] At all events, the plaintiff cannot here recover, nor is he entitled to go 
to the jury with the case unless he has at least made a prima facie case, showing 
that Schulz made a statement or statements of material facts as differentiated from 
mere expressions of opinion, which statements were false and known by Schulz to 
have been false at the time they were made, or that they were statements which 
Schulz had no reason to believe were true, that such statements were made for 
the purpose of inducing the plaintiff to believe and rely upon them, that the plain- 
tiff did rely upon them, and that he was damaged thereby. 

The burden was on the plaintiff from the beginning to the end of such proof. 
The record is silent of any showing that Schulz made any statements to the plain- 
tiff, which he (Schulz) knew were false at the time they were made. On the 
other hand, while we are not here determining the company’s defense to a suit on 
the policy, if one had been brought, it clearly appears that Schulz was warranted 
in believing that the company had a good defense to an action which might be 
brought upon the policy, by reason of the terms of the application and the policy 
and the false statements contained in the application as made by the plaintiff. Fur- 
ther discussion seems unnecessary. 

In order to sustain the holding of the lower court, it is not necessary for us 
to here find that, in an action on the policy by the plaintiff, the defendant must 
necessarily recover. It is incumbent upon the plaintiff to show that Schulz, repre- 
senting the company, fraudulently made false statements to the plaintiff, knowing 
them to be false at the time they were made, and that such statements were made 
for the purpose of fraudulently deceiving the plaintiff into a settlement. This bur- 
den the plaintiff has not successfully carried. There is here no proof that any of 
the statements made by Schulz were not his opinions as expressed by him at the 
time. Johnson v. C., R. I & P. Ry. Co., 107 Iowa, 1, 77 N. W. 476. On the ques- 
tion of “overinsurance,” the plaintiff knew all the facts and could not have been 
misled. Had the plaintiff brought a suit on the contract, an entirely different case 
would have been before us; but upon this case of alleged fraud we must find that 
the plaintiff has failed to make out a prima facie case, and therefore the holding of 
the lower court must be, and is, affirmed. ae 

Morling, C. J., and Evans, Stevens, Faville, Albert, Kindig, and Wagner, JJ., 
concur. 

De Graff, J. (dissenting). 

I respectfully dissent from the conclusion announced in the majority opinion 
and shall state my view of the facts and the law applicable thereto. 


My contention is that a fact question was presented and that the case was one 
for the jury and not for the trial court to determine. My thesis in this case may 
be briefly stated as follows: Where an accident policy provides (1) for $5,000 for 
loss of life or limb (2 legs) with a specific provision that in such event no monthly 
indemnity is payable—the instant case), (2) for monthly indemnity for loss of time 
where there is no specific loss of life or limb. 


_ (A) That the policy contains two separate and distinct contracts of insurance, 
viz.: (a) Against loss of life or limb, (b) against loss of time. That the state- 
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ments and the question of earnings in the application affect, refer to, and are ma- 
terial only to those injuries involving monthly indemnity payments. 

(B) That the matter of earnings of the insured has absolutely no bearing, 
relevancy, or materiality on the matter of loss of life or limb. 

The instant action is to recover damages on the ground of fraud and deceit 
in effecting a settlement under an accident insurance policy. It appears that on 
January 3, 1922, at Grundy Center, lowa, the plaintiff-appellant slipped and fell 
under a railway passenger train which crushed his legs, necessitating the amputation 
of both feet above the ankle joints. The plaintiff in his petition alleges that on 
December 21, 1921, the defendant insurance company and the plaintiff entered into 
a certain contract of insurance whereby it insured the plaintiff in the principal sum 
of $5,000 in the event of the loss, by accidental means, of his two feet at or above 
the ankle joints; that on January 3, 1922, he slipped and fell under a railway train, 
and as a result of the accident lost both of his feet; that during the month of May 
or June, 1922, the president of the insurance company, by wanton and willful fraud, 
secured a settlement and a release of all obligations under said policy for the sum 
of $1,000 payable at the rate of $100 per month. Plaintiff prays judgment in the 
sum of $4,000 and interest. The defendant filed an amended and substituted answer 
by way of a general denial with specific exceptions and admissions. The defendant 
admitted the execution of the policy and alleged that plaintiff in procuring same 
falsely represented in his application that he was insured in two other companies 
and that the total amount of indemnity provided for in said other policies was in 
the total sum of $80 per month; that the insurance applied for in the different com- 
panies in itself or in combination with the other insurance carried did not exceed 
his monthly income. It is alleged that these statements were untrue and fraudulently 
made and that the policy would not have been issued to the plaintiff, had he not 
made these false representations to the defendant company. Other allegations are 


contained in defendant’s answer, but they are not material in the disposition of 
this appeal. 


It is clearly shown by the application attached to the policy in question that the 
plaintiff, Bockes, applied for three kinds of insurance, all to be included in a 
standard form of policy, to wit, (1) accidental death, (2) accident indemnity, and 
(3) sickness indemnity, and that the premium for each kind was to be paid in a 
single named amount. The policy which was issued to him by the defendant com- 
pany distinctly and without ambiguity states at the head thereof that it “provides 
indemnity for loss of Life, Limb, Sight, or Time,” and in the “insuring clause” it 
provides for “Loss of Time through disability from sickness.” It is also obvious 
that the company in writing the policy has, under the headings “Specific Total 
Losses” and “Monthly Indemnity,” made a separation and distinction between loss 
of life, limb, and sight, and loss of time by reason of injury or sickness and spe- 
cifically states under the “Partial Disability” clause (b) under section II, that no 
payments of monthly indemnity shall be made in case of any loss enumerated in 
section I, that is for death, dismemberment, or loss of sight. The policy issued 


—— plaintiff by the defendant company, by its provisions, granted insurance as 
ollows: 


A. For accidental loss of life, limb or sight and for which a stipulated amount, 


called, “Principal Sum” was to be paid for or a stipulated part thereof, depending 
upon the nature of the loss of limb or sight. 


B. For loss of time on account of disability caused by accident or sickness and 
for which a monthly indemnity was to be paid, depending upon the duration of 
such disability. 

Section I applies solely to loss of life, limb, or sight, and recites without reser- 
vation that the company will pay im lieu of all other indemnity the. principal sum, 
and under section II, which applies solely to loss of time, recites specifically that 
no payments of monthly indemnity shall be made for any loss enumerated under 
section I. This is a standard form policy and provision 19 of the “Standard Pro- 
visions” in said policy provides: 

19. “If a like policy or policies, previously issued by the company to the in- 
sured be in force concurrently herewith, making the aggregate indemnity for loss 
other than that of time on account of disability in excess of $15,000, or the aggre- 
gate indemnity for loss of time on account of disability in excess of $100 weekly, 
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the excess insurance of either kind shall be void and all premiums paid for such 
excess shall be returned to the insured.” 

It is quite obvious that the defendant company recognized the separation and 
distinction between the insurance granted for loss of life, limb, or sight and for 
loss of time, and the policy uses the expression “either kind” in connection there- 
with. The insurances in said policy are clearly separable and are so held to be by 
a uniform line of decisions. It is said in Employers’ Liability Assur. Corp. v. 
Morrow, 143 F. 750, 753 (C. C. A. Tenn., 6th Dist.) in speaking of a policy similar 
to the one in the instant case: 

“But no right to receive any weekly indemnity whatever exists for the loss of 
an arm. * * * In that event, the express * * * covenant, is to pay the assured 
$10,000. * * * Neither is there any analogy between the loss by fire of specific 
property and the loss by accident of an arm or other limb. In the first case, prop- 
erty has a market value, and when that market value is paid the assured is in- 
demnified. A bodily injury has no market price. If it results in a mere dis- 
ability to continue the assured’s avocation, the value of the assured’s time during 
such disability furnishes a definite standard for a contract of indemnification. * * * 
But the contract recognizes that for a death by accident, or the loss of limbs, or 
any eye, there is no market standard of value and accordingly provides in most 
explicit terms for the payment of an agreed sum to be paid in full discharge of 
the liability under the policy.” 

The foregoing statement of legal principle was adopted and approved by this 
court in Wahl v. Inter-State B. M. Acc. Ass’n, 201 Iowa, 1355, 207 N. W. 395, 397, 
50 A. L. R. 1374. Therein we said: “Life insurance in no way resembles a con- 
tract of indemnity. * * * It really is what it is on the face of it—a contract to pay a 
certain sum in the event of death.” It is manifest that the policy issued to Bockes 
was an instrument containing at least two separable and distinct contracts of in- 
surance, neither having anything to do with or depending upon the other. In other 
words, if the insured suffered the loss of two legs, or other “principal sum” in- 
jury, there was to be no monthly indemnity payable, and if he suffered disability 
and loss of time there was to be no “principal sum” payment. The situation was 
exactly the same as if the defendant company had issued two separate and distinct 
policies, one insuring against loss of life, and sight, and the other insuring against 
loss of time. This situation is in no way changed because only one application and 
one policy was used. Things equal to the same thing are equal to each other. When 
the clauses in a policy are clearly separable, effect must be given in conformity 
therewith. If the risk as to one class would not affect the risk on the other class 
or classes, although the policy may be void as to one class, it would not be void as 
to the other class. Taylor v. Anchor Mut. Fire Ins. Co., 116 Iowa, 625, 88 N. W. 
807, 57 L. R. A. 328, 93 Am. St. Rep. 261; General Acc. & Life Assur. Corp. v. 
Meredith, 141 Ky. 92, 132 S. W. 191; AEtna Life Ins. Co. v. Bethel, 140 Ky. 609, 
131 S. W. 523; Trabue v. Dwelling House Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 
L. R. A. 719, 42 Am. St. Rep. 523; Pratt v. Dwelling-House Ins. Co., 130 N. Y. 
206, 29 N. E. 117. 

The plaintiff-appellant testified that from the time the proof of loss was pre- 
pared and sent until May 9, 1922, no one from the appellee company had seen him 
with regard to the matter of his claim. He also testified that on May 9, 1922, Will- 
iam Schulz, of Des Moines, president of the appellee company, visited him at his 
father’s farm near Conrad, Iowa, and in the presence of appellant’s brother, Clar- 
ence, who, it was stipulated by counsel, would testify in respect to the conversation 
between appellant and Schulz substantially the same as testified by the appellant, 
which conversation was that Schulz said that he felt sorry for the appellant, as it 
seemed too bad to see any one crippled as he was; that the company did not owe 
appellant anything under the policy; that appellant was overinsured and due to 
that fact the appellant had no claim; that appellant had been getting more on the 
monthly plan than he was earning; that appellant was overinsured on account of 
the other policies; that Schulz did not tell them that there was no indemnity pay- 
able when he lost two legs; that Schulz finally agreed to give appellant $800 in cash 
or $1,000 on the installment plan; that Schulz advised the appellant to accept the 
settlement offered him; that Schulz said appellant had better take that or he would 
not get anything out of it; that appellant did not have any legal rights; that if 
appellant sued he would not get anything; that he (Schulz) would rather give it 
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to appellant than to give it to the lawyers; that it would probably cost that much 
to defend a trial; that as to the outcome of any litigation, appellant would not get 
anything; that there is no liability on the part of the company on appellant’s con- 
tract; and that the reason for his saying that was that the appellant’s weekly in- 
demnity on the three policies was in excess of appellant’s earnings. 

On cross-examination appellant was asked and made answer to the following 
questions : 

“Q. And the only representations that he made to you that you can remember, 
which he claimed had invalidated the policies, was the one that your income wasn’t 
equal to the aggregate amount of the indemnities upon the three policies, or that 
in substance? A. Well he said I was over-insured. 

“Q. That is what you understood him to mean when he said that you were 
over-insured, as you stated yesterday, you didn’t understand him to mean that you 
were over-insured in the sense of the indemnity clause that applied in case you lost 
both legs. You say that you don’t make claim you were over-insured in that re- 
spect? A. No, it was the weekly or monthly indemnity.” 

With respect to the making of the application for the insurance, the plaintiff 
testified that he was acquainted with Brownell and was in the month of December, 
1921; that Brownell solicited the policy and that he purchased a policy from him; 
that he gave Brownell an application in Eldora, Iowa, on or about December 21, 
1921; that Brownell asked him some questions and that he (Bockes) answered 
them; that he answered them truthfully; that he recalled that Brownell asked him 
as to other insurance that he had, and that he told him the companies and told him 
how much the principal sum of the other policy was and also the weekly and 
monthly indemnity ; that he did not read the application before signing it because he 
thought that Brownell knew more about it than he did; that he had never done any 
insurance business and knew nothing about it; that he relied upon Brownell to fill 
out the application correctly. 

An applicant is justified in relying upon the advice and the assistance of an 
agent in preparing the application, and the language will be given a reasonable con- 
struction in favor of the insured in order to avoid forfeiture on technical grounds. 
Bucknam y. Interstate Bus Men’s Ass’n, 183 Iowa, 652, 167 N. W. 594. Brownell 
as a witness testified that he was the agent of the defendant insurance company on 
December 21, 1921, and on or about that time received the application from Bockes 
for a policy of accident insurance in the defendant company; that at the time he 
received the application he knew that Bockes did some wrestling, and from the 
time he received the application until May 9, 192i, the date of the settlement, no 
one for or representing the defendant company asked him what had been told him 
by Bockes, or what he knew of or about Bockes at the time the application was ac- 
cepted. Schulz, the president of the company, testified he was the president and 
the directing head of that institution and was familiar with all the operations and 
methods of the company; that he saw the original policy but did not have it with 
him upon the trial; that the defendant company was organized and began to write 
business in September, 1920; that prior to that time he was with the Bankers’ Ac- 
cident and had been in the insurance business about 20 years; that he settled claims 
ee! the Bankers’ Accident and was familiar with the operation of the pro rata 
clause. 

The appellant Bockes had received no advice respecting his claim from any 
one, and there was nothing to aid him beyond the statements made to him by 
Schulz. It is further shown that Schulz, after the conversation with Bockes on 
the farm, went to a Conrad bank, selected by Schulz, and at that place Schulz 
prepared two instruments. One of these bore the caption, “Proposition for Ad- 
vanced Settlement.” Bockes had nothing to do with the drafting of that docu- 
ment and signed it when requested so to do by Schulz. This document was ad- 
dressed to the insurance company at Des Moines and stated that for the purpose 
of making settlement in advance of all claims accruing at any time under the said 
policy on account of accidental injuries sustained by Bockes on or about January 
3, 1922, Bockes offered to accept the sum of $1,000 in full payment and discharge 
of all claims of every kind, nature, or description, binding Bockes, his estate, 
heirs, assigns, and beneficiaries. From the very nature of the document the jury 
could well find that there was a purpose in preparing such an instrument for Bockes 
to sign. Immediately thereafter, another instrument constituting a full release to 
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the company of all liability from whatever source that had accrued or thereafter 
to accrue as the result of accidental loss of both feet on January 3, 1922, was 
prepared by Schulz, which Bockes signed upon request. These writings made it 
appear that Bockes made the offer to accept $1,000 before the insurance company, 
by its president, Schulz, agreed to pay him the amount stipulated in said writings. 
The jury might well find, under all circumstances, that the procedure taken ‘was 
a part of a scheme to defraud. A compromise settlement induced by fraud is no 
different than any other settlement so induced. Pertinent language is used in the 
case First Nat. Bank v. Hartsock, 202 Iowa, 603, 210 N. W. 919, 920: 

“Fraud is not committed openly. It is an offense of secrecy. Direct evi- 
dence is rarely obtainable. Frequently, it can be shown only by the circumstances 
admitted by the parties to it. * * * The circumstances of a bona fide transaction 
are ordinarily consistent with each other and with generally recognized business 
methods and fair dealing, and not incredible. A fraudulent transaction naturally 
begets, stilted, contradictory and incredible evidence. The bona fide transaction 
and the fraudulent one each has its well-recognized indicia. * * * ‘The motives 
and intentions of parties can only be judged of by their actions and the nature 
and character of the transaction in which they are engaged. These often furnish 
more conclusive evidence than the most direct testimony.’ ” 

The record shows that the appellant was insured, at the time he applied for 
insurance in the appellee company, as follows: 


Principal Monthly 


Sum Indemnity 
Mutual Benefit $80 


Bankers Accident 100 
—and which in combination with the insurance applied for in the defendant com- 
pany made the total insurance as follows: 
Principal Sum Monthly Indemnity 
$8000 280 


No evidence whatever was produced on the trial of this cause showing what 
the wages, salary, or income of appellant was at the time of the making of the 
application for insurance in the appellee company. ‘The appellant, however, testi- 
fied that he had been asked the questions by Brownell, the agent, and that he had 
answered them truthfully. 

It appears that the denial of liability on the policy for the loss was based by 
appellee upon the answer to questions 9, 11, and 20 of the appellant’s application. 
As heretofore pointed out, the insurance applied for was of three kinds, (1) 
accidental death, (2) accident indemnity, and (3) sickness indemnity. The ap- 
plicant was asked these questions by the agent and the latter wrote ‘the answers 
as they appear in the application. The questions and answers as they appear are: 

“9. Have you any insurance against accident or sickness in other Companies, 
Associations, Societies, or lodges? (Name company, amount and monthly indem- 
nity.) Bankers Accident and Mutual Benefit $80. No.” 

“11. Does the insurance hereby applied for by itself or in combination with 
other valid insurance on the same risk or otherwise applied for and not issued, 
exceed your monthly wages, salary or income? No.” 

“20. Do you understand and agree that the right to recover under any policy 
which may be issued on the basis of this application shall be barred in the event 
that any one of the foregoing statements material either to the acceptance of the 
risk or the hazard assumed by the company is false, and made with the intent 
to deceive, and do you further agree that this application shall not be binding 
upon the Company until accepted by the Company or by an agent duly authoriz- 
ed to issue policies and that the policy will not be in force until all policy fees 
or premiums are paid and that the maximum contingent liability of the policy- 
holder hereunder shall be in an amount equal to the premium paid for the term 
for which this policy is written? Yes.” 

The appellant testified that he recalled Brownell asking him about the other 
insurance that he carried, and that he told Brownell how much principal sum of 
the other policy was and also the weekly and monthly indemnity he had. The 
question in the printed form required that the name of the company, the amount, 
and the monthly indemnity be given. The answer as it stands is totally lacking 
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as to the requirements. The fact that the appellee company accepted the answer 
as it stood and issued to the appellant its policy, that answer being a part of the 
consideration for the contract, without seeking further enlightenment as to the 
tacts called for by the question, cannot now be repudiated and made a basis for 
a claim without evidence that the appellant did not truthfully answer the question. 
It was within the power of the appellee company to refuse to issue a policy on 
the application until the appellant had stated that he had insurance as follows: 


Company Amount of Amount of Monthly Indemnity 
Principal Accident Sickness 


Bei 

The company did not do so, but accepted the answer as an answer, when it 
was far from being an answer as required by the question. It appeared not to be 
material to the appellee company what amount the appellant carried as “principal 
sum” (death and dismemberment) insurance. It was not even hinted at in the ans- 
wer to question 9. The acceptance of an application by an insurance company 
with an unanswered question or one insufficiently answered, without requiring 
further information thereon, estops the company to set up the lack of such in- 
formation, and the insured’s failure to fully answer the question as a defense to 
any claim wherein the unanswered or insufficiently answered question is mater- 
ial. Fountain v. Standard Fire Ins. Co., 155 Iowa, 96, 134 N. W. 1090; Collins 
v. Iowa Migrs. Ins. Co., 184 Iowa, 747, 169 N. W. 199. The very fact that the 
appellee company accepted the application with question 9 unanswered as to 
the amount of the principal sum insurance carried is particularly persuasive 
and conclusive that it was not interested in the amount thereof as affcct- 
ing the particular hazard or risk involved under accidental death or dismem- 
berment insurance. Wahl v. Inter-State B. M. Acc. Ass’n, 201 Iowa, 1355, 
207 N. W. 395, 50 A. L. R. 1374; Standard Acc. Ins. Co. v. Walker, 127 Va. 140, 
102 S. E. 585; Employers’ Liability Assur. Corp. v. Morrow, 143 F. 750 (C. C. 
A. Tenn. 6th Dist.) ; Aftna Life Ins. Co. v. Claypool, 128 Ky. 43, 107°S. W. 325; 
Claypool v. Continental Cas. Co., 129 Ky. 682, 112 S. W. 835. 

‘The question in an application as to weekly indemnity in other companies re- 
fers to matters of weekly indemnity injuries and has no reference to principal 
sum injuries. Standard Acc. Ins. Co. v. Walker, supra. 

As to question 11 in the application it is quite obvious that it has no reference 
to the principal sum (death and dismemberment) insurance for the simple rea- 
son that the principal sum amount would invariably exceed the monthly wage, 
salary, or income of the applicant. It is conclusive that this question applies sole- 
ly to weekly or monthly indemnity insurance and not to principal sum insurance. 
General Acc. & Life Assur. Corp. v. Meredith, 141 Ky. 92, 132 S. W. 191. This 
answer, if taken as applying to principal sum insurance, would on its face be 
preposterous. Concede for the moment that the amount of monthly indemnity 
insurance carried did exceed the monthly wage, salary, or income of the applicant, 
where distinct items or classes of property are separately insured under one pol- 
icy, the policy may be invalid as to one class without being invalid to all classes 
thereunder by reason of a breach of conditions with reference to one item or 
class. Taylor v. Anchor Mut. Fire Ins. Co., 116 Iowa, 625, 88 N. W. 807, 57 L. 
R. A. 328, 93 Am. St. Rep. 261. The conditions of an accident insurance policy 
relating to loss of time has no:application to principal sum injuries. A%tna Life 
Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 523. It is apparent that the appellee 
company was guarding against overinsurance in its risks, and this is evidenced 
by the particular provision which it inserted in its policy form, to wit: 

“19. If a like policy or policies, previously issued by the company to the in- 
sured be in force concurrently herewith, making the aggregate indemnity for loss 
other than that for loss of time on account of disability in excess of $15,000, or 
the aggregate indemnity for loss of time on account of disability in excess of $100 
weekly, the excess insurance of either kind shall be void. * * *’ (Writer’s italics.) 
Here we find conclusive evidence that the appellee company acknowledged that 
two kinds of insurance was granted by the policy and that they were distinct 
and separable. Where insurance is made on different kinds of property, each 
separately valued, the contract is severable, even if but one premium is paid and 
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the amount insured is the sum total of the valuation. Trabue v. Dwelling House 
Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 523. Policy 
conditions referring to matters of weekly indemnity have no application to princi- 
pal sum matters. General Acc. & Life Assur. Corp. v. Meredith, 141 Ky. 92, 132 
S. W. 191. It is a matter of common knowledge of. which this court will take 
judicial notice that it is a general practice of accident insurance companies to 
issue policies covering accidental death and dismemberment losses only. As the 
amount of such insurance cannot be dependent upon the wage, salary, or income 
of the insured to any greater extent than ordinary life insurance, it is then im- 
material as to what income the assured may have as respects accidental death or 
dismemberment insurance, and for the reason that in no event does the policy 
cover injuries intentionally inflicted by the insured upon himself. There is no 
relation between the amounts of death and dismemberment or “principal sum” 
insurance and the weekly or monthly indemnity that an assured may carry. The 
limits set, by the appellee company when compared with the amounts issued 
to appellant by the other companies is sufficient evidence on that point. 


Principal Monthly 

Indemnity 
Limits in provision 19 $400 
Bockes policy 100 
3ankers Accident policy 100 
Mutual Benefit policy 2,000 80 


The amount of either kind of insurance may be varied to suit the desire of 
the applicant. He may take a small amount of principal sum and a considerable 
amount of monthly indemnity, or vice versa. This court said in Wahl v. Inter- 
State B. M. Acc. Ass’n,, 201 Iowa, 1335, 207 N. W. 395, 397, 50 A. L. R. 1374, in 
discussing an attempt to reduce the benefits payable for an accidental death on 
account of other insurance: 

“‘Tife insurance in no way resembles a contract of indemnity. * * * It really 
is what it is on the face of it—a contract to pay a certain sum in the event of 
death. * * * The paucity of authorities is suggestive that few insurance com- 
panies have considered pro-rating as applicable to death benefits or life insur- 
ance. * * * It is urged that the insured might willfully incur or expose himself 
to a seeming minor injury with the view of collecting accident insurance, and the 
injury might result fatally. * * * We think the case supposed is too remote for 
serious consideration. * * * ” 

Similar conditions apply to the dismemberment feature in the “Principal 
Sum” or “Specific Total Loss” feature of accident insurance policies. The Wahl 
Case, supra, specifically approved Employers’ Liability v. Morrow, supra, wherein 
the facts presented disclose that the insured had reported that his earnings ex- 
ceded the amount of the weekly indemnity carried. The insured lost one arm, 
for which a specific sum was payable under the policy. This is quite similar to 
the basis, for the denial of all liability to the appellant under his policy in the in- 
stant case. There is no showing whatever here that the appellee company would 
not have issued to Bockes, had he applied for it, a death and dismemberment 
policy for an amount approximating $15,000 regardless of his monthly wage, salary, 
or income. 

Respecting question No. 20 and the answer thereto as found in the applica- 
tion: It is clearly specified that any false statements which are material either 
to the acceptance of the risk or the hazard assumed by the company, if made with 
intent to deceive, shall be a bar to recovery under the policy issued. At this 
point we may well inquire: Just what did the monthly or weekly earnings of 
Bockes have to do with the loss of two feet or two legs, when the policy specific- 
ally provided that in such an event no monthly indemnity was payable? We ask: 
Would any one earning $1,000 per month be less likely to slip and fall under a 
train than one earning $50 or $100 per week? ‘The answer is obvious—earnings 
and slipping are in no way related or dependent upon each other. In brief, death 
and dismemberment insurance has no relation whatever to the monthly wage, sala- 
ry, or income, and therefore such insurance is not affected by any statement in 
the application regarding earnings, as these refer to and are material only to the 
monthly indemnity injuries. 





1262 The Insurance Law Journal, Vol. 75 [Nec., 1930 


Clearly a jury question was presented on the uncontradicted testimony offered 
by the plaintiff-appellant. Is it for the trial court to direct a verdict in the light 
of the statements made by President Schulz to Bockes, the insured, to secure the 
settlement which he did secure? Let us for the sake of emphasis repeat in sen- 
tence form the statements that led to the settlement. These are: 

Appellant had no claim against the appellee company. 

Appellant wasn’t entitled to anything under the policy. 

Apellant couldn’t recover anything in a suit at law. 

There was no liability of appelle company to appellant on account of the 
loss of two feet. , 

He felt sorry for the appellant because of his loss. 


He would rather give the appellant $1,000 than to spend that amount in de- 
fense of a lawsuit. 


The basis of the denial was that the appellant had made false statements in 
the application as respects the amount of his monthly wages or inconfe. An in- 
surance adjuster is presumed to know the law applicable to the situation, and if 
he falsely represents the law, the same constitutes misstatements of fact and is 
fraud. Rauen v. Prudential Ins. Co., 129 Iowa, 725, 106 N. W. 198. Schulz was 
an experienced claim adjuster. He was in a position to know the legal effect of 
every word, phrase, and clause in both the application and the policy forms used 
by the appellee company. Schulz as president executed every policy contract. He 
was in a position to know the law controlling insurance contracts issued by his 
company. Scienter lies in this fact. He is chargeable with the knowledge that 
the policy issued to the appellant provided for two kinds of insurance and that 
what might invalidate one kind would not affect the other. He was in a posi- 
tion to know that questions in an application respecting weekly or monthly in- 
demnity in other companies referred to matters of weekly or monthly indemnity 
injuries and had no reference to death or dismemberment injuries. Standard 
Acc. Ins. Co. v. Walker, supra. He was in a position to know that the amount 
payable for principal sum injuries is not affected by statements in the application 
as to earnings. Employers’ Liability v. Morrow, supra, approved in Wahl v. In- 
ter-State supra. It is strangely significant that the appellee company has not call- 
ed to our attention a single authority that sustains its claim and proposition. The 
case of Graf v. Employers’ Liability Assur. Corp., 190 Iowa, 445, 180 N. W. 297, 
is not in point on the fact side. In that case a man was injured while engaged 
in a more hazardous occupation than that under which he was insured, and the 
decision invoked the effect of the pro rata clause on account of change of occu- 
pation, and the settlement was made by the insuring company in the proper amount 
my accordance therewith. The settlement was questioned on the sole ground that 
the policy form had never been approved by the auditor of the state as required 
by statute. There was no claim of fraud, and this court held that the failure 
to have the policy form approved did not prevent the application of the pro rata 
clause. In the case at bar whether the statements by an insurance adjuster to 
secure a settlement were representations or merely expressions of opinion do con- 
stitute a question for a jury. Representations by an insurance adjuster through 
which an unfair settlement is obtained constitutes fraud. Rauen v. Prudential, 
129 Iowa, 725, 106 N. W. 198; Owens v. Norwood-White Coal Co., 188 Iowa, 1092, 
174 N. W. 851. It is for the jury to determine whether an auto dealer’s repre- 
sentations were mere expressions of opinion or representations of fact. Iowa 
Guaranty Mort. Corp. v. Lande et al. (Iowa) 202 N. W. 514 (not reported in 
state reports). Where one falsely asserts a material fact to be true as of his 
own knowledge and damage results, he is not thereafter permitted to assert that 
he had no knowledge upon the subject. John Gund Brew. Co. v. Peterson, 130 
lowa, 301, 106 N.. W. 741; Smith v. Packard & Co., 152 Iowa, 1, 130 N. W. 1076. 
Where the plaintiff is in fact ignorant of the law, and the other party knowing 
him to be so, and knowing the law, took advantage of such ignorance, to mis- 
lead him by a false statement of the law, it constitutes fraud. Berry v. Whitney, 
40 Mich. 65; Hubbard v. McLean, 115 Wis. 9, 90 N. W. 1077. 

The appellant, Bockes, had no experience in insurance business. He was 
not versed in insurance law. On the contrary, Schulz was an expert in insurance 
matters and is presumed to know the law. It is obvious that he did know. He 
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did make assertions to Bockes relative to matters with which he was quite famil- 
iar, and under these circumstances Bockes had the right to rely on these asser- 
tions. In brief, Schulz was in a position to know and he will be charged with 
knowledge. Taylor v. Anchor Mut. Fire Ins. Co., 116 Iowa, 625, 88 N. W. 807, 
57 L. R. A. 328, 93 Am. St. Rep. 261; Tott v. Duggan, 199 Iowa, 238, 200 N. W. 
411; First Nat. Bank v. Smith, 199 Iowa, 1277, 203 N. W. 802. It will also be 
remembered and it is a significant fact that Schulz expressed sympathy and sor- 
row for the appellant. Expressions of solicitude and sympathy in an effort to 
gain the confidence of a party may be considered by the jury as bearing on fraudu- 
lent intent. Plaintiff-appellant testified that he relied upon what was said by 
Schulz. It is urged that there was a controversy between the appellant and ap- 
pellee and that Schulz adjusted the same by a compromise settlement. This is 
not borne out by the record. True, it has always been the policy of courts to 
encourage the amicable settlement of all controversies, but as said in Kelly v. 
Cc, R.I.& P. R. R. Co., 138 Iowa, 280, 114 N. W. 536, 539, 128 Am. St. Rep. 195: 
“It is even more a matter of good policy and good morals to stamp the law’s 
disapproval upon settlements which bear the taint of fraud and undue advantage.” 
The Kelly Case affirms Rauen vy. Prudential, supra, and reaffirms Coles v. Union 
Terminal Railway Co., 124 Iowa, 48, 99 N. W. 108. The instant case is predi- 
cated on fraud and the same quantum of evidence is neccessary that would carry 
any question of fraud to the jury and no more. The circumstances under which 
the settlement was made, the representations connected therewith, and other mat- 
ters of fact, are within the special province of the jury to determine. The plain- 
tiff met his full burden of proof when he established that the policy contained 
two contracts of insurance, the loss of two legs and the undisputed representa- 
tions made to him by the president of the defendant company in securing the re- 
lease. In other words, the appellant met his burden by showing that the settle- 
ment was induced by representations that had nothing whatever to do with the 
loss of two legs. Putting the thought in another form, the record does not furnish 
a scintilla of evidence that question No. 11 of the application was answered falsely 
with intent to deceive, but on the contrary, the appellant testified that he answered 
all questions truthfully. It appears that the trial court in directing the verdict 
for the appellee insurance company assumed that the allegations contained in the 
appellee’s answer with respect to false statements having been made in the ap- 
plication were in fact proved, and that the burden was upon the appellant to dis- 
prove such allegations. The law forbids a party who with full knowledge of the 
ignorance of the other contracting party to not only encourage that ignorance, 
but also to knowingly deceive and lead the other party into a mistaken concep- 
tion of his legal rights. Such a party may not shield himself behind the doctrine 
that a mere mistake of law affords no ground for relief. Carpenter v. Detroit 
Forg. Co., 191 Mich. 45, 157 N. W. 374. 

Summarizing the matters heretofore set out, it is shown that any representa- 
tions, true or untrue, of the appellant in his application for insurance respecting 
matters of weekly or monthly earnings as compared to the amount of weekly or 
monthly indemnity, has nothing whatever to do with the amount to be paid for 
principal sum injuries. I would reverse. 


STOCKTON v. SEDALIA LIFE INS. CO. No. 4801. 
Springfield Court of Appeals. Missouri Aug. 25. 1930. 
Rehearing Denied Sept. 23, 1930. 
31 Southwestern Reporter (2d) 108 
2. INSURANCE. 

Whether insurer in accident policy waived provision in application that policy 
should not become effective until delivery held for trial court sitting without a 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Provision in insurance application that policy should not become effective un- 

til delivery is for insurer’s benefit and may be waived. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 





1264 The Insurance Law Journal, Vol. 75 [Dec., 1930 


4 INSURANCE. 


Whether insurer’s delay in making payment under accident policy was vexa- 
tious, authorizing counsel fees, held for trial court (Rev. St. 1919, § 6337). 
The insured sought attorneys’ fees under Rev. St. 1919, § 6337, for vex- 
atious delay. The underwriting company of the insurer admitted that it 
received and approved the application; that the premium had been paid; 
that the application had been sent to secretary of the insurer for issuance 
of policy; that notice of the accident had been received; but contended 


that as the insured had not received the policy, the insurance was not in 
force. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Barry County; James E. Sater, Special Judge. 

Action by Ira J. Stockton against the Sedalia Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

D. S. Mayhew, of Monett, for appellant. 

L. W. Eubanks, of Monett, for respondent. 

SMirtH, J. 

This is a suit commenced in the circuit court of Barry county by the filing 
of a petition on May 17, 1929. The petition alleged that the defendant is the 
successor of the American Security Life Insurance Company and took over the 
assets and assumed the liabilities of said insurance company, ‘including the con- 
tract which is the subject of this suit, and is liable and answerable for said con- 
tract as the successor of said American Security Life Insurance Company. The 
essential parts of said petition are as follows: 

“Plaintiff further states that on the 25th day of January 1928, the aforesaid 
American Security Life Insurance Company, in consideration of the payment to 
it by the plaintiff ofa certain premium and reward, did agree and contract to in- 
sure the plaintiff and to execute and deliver to plaintiff its policy, which it desig- 
nated as, ‘Form of Policy, “Master, Class ‘D,’”’ for a term of three months 
from the said 25th day of January, 1928, in the sum of eighteen dollars ($18.00) 
per week indemnity against loss of time resulting from bodily injuries, effected 
during the term of said insurance, through external, violent, and accidental means 
which should immediately, continuously, and wholly disable plaintiff from per- 
forming any and every duty of his occupation, which was that of a railroad work- 
er engaged in repairing freight cars. 

“That the defendant insurance company and also the aforesaid American 
Security Life Insurance Company, failed and refused to issue said policy, and 
still fails and refuses to execute and deliver the same, although the said Ameri- 
can Security Life Insurance Company, through its agent, accepted and approved 
plaintiff's application for said insurance and accepted and retained and still re- 
tains premium paid to lit by this plaintiff for said insurance contract; and that 
the defendant insurance company as the successor of the said American Security 
Life Insurance Company, still retains and refuses to refund said premium. 

“Plaintiff further alleges that on the 26th day of January 1928, during the 
term of said insurance contract while following and performing his usual round 
of duties as a car repairer for the Frisco Railroad Company, his employer, at 
Monett, Barry County, Missouri, he was injured by reason of the falling of draw 
bar between two box cars, belonging to said railroad company on which said 
cars he was working at the time. That he lost the whole of his left thumb; and 
that said injury was caused by external, violent and accidental means, independ- 
ently of all other causes, and that such injury immediately, continuously and to- 
tally disabled plaintiff from performing any and every duty of his occupation 
from the date of said accident to the lst day of May, 1928, that is, for a period 
of (13) thirteen weeks and four days. 

“Plaintiff further alleges that he has performed all and every term and con- 
dition of said contract on his part, but that the defendant has failed and refused, 
and still fails and refuses, to perform its part of said contract and pay to the 
plaintiff the indemnity accrued under said contract or any part thereof.” 

The petition then prayed for judgment for $244.20 indemnity accrued, with 
interest from May 1, 1929, and alleges vexatious delay in settlement, and asked 
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for damages to the amount of 10 per cent. of the amount sued for, together with 
$100 as attorney fees, under provisions of section 6337, Revised Statutes of Mis- 
souri 1919. 

The defendant filed the following answer: 

“Comes now the defendant named above by its attorney, and files this, its 
answer to the petition of plaintiff of this cause filed, and admits, denies and avers 
as follows, to-wit: 

“Thus answering defendant admits its incorporation under the laws of the 
State of Missouri; admits that Ira J. Stockton, the plaintiff, made application to 
the American Security Life Insurance Company of Kansas City, Missouri, on the 
25th day of January, 1928, for an insurance policy; admits that the plaintiff was 
injured on the next day after making said application, to-wit—January 26, 1928; 
that in said application so made by the plaintiff herein, among other questions 
the following questions were made in writing and were answered by the plaintiff 
in writing as follows: 

“18. Do you agree that verbal statements between the agent and yourself 
are not binding upon the company? Answer: Yes. 

“19. Do you understand and agree that this insurance is applied for sub- 
ject to all the conditions and agreements contained in the policy which may be 
issued upon this application, and that this application shall not be binding upon 
the company before actual issuance of the policy? Answer: Yes.’ 

“Further answering plaintiff’s petition, defendant says that it never agreed 
to issue any policy to the plaintiff herein nor never became obligated in any man- 
ner to issue a policy and that it never received any payment from the plaintiff for 
a policy, and that the application of this plaintiff herein for an insurance acci- 
dent policy was never accepted by the defendant herein, or anyone else that de- 
fendant has any knowledge of. Further answering defendant says that there 
never has been a contract of insurance in force and effect by either the Ameri- 
can Security Life Insurance Company or Defendant Herein. 

“Every other allegation of plaintiff’s petition not herein specifically admitted 


is hereby denied. Having fully answered, defendant asks to be discharged and 
that it go hence without cost.” 


The plaintiff filed his reply to said answer, admitting the questions and an- 


swers numbered 18 and 19 as set out in the answer, and then set out the following 
averment: 


But the plaintiff further replying says that the foregoing conditions and pro- 
visions contained in the above stated questions and answers have been waived by 
the American Security Life Insurance Company and by the defendant herein as 
the successor to said American Security Life Insurance Company; that the said 
American Security Life Insurance Company by its Manager and Vice-President 
expressly waived the aforesaid conditions and provisions, to-wit: That the Amer- 
ican Security Life Insurance Company received, accepted, and receipted for the 
premium on said application and retained the same; and that the said insurance 
company and the defendant herein, as the successor to said American Security 
Life Insurance Company has since the 25th day of January, 1928, retained said 
premium and has failed and refused and still fails and refuses to return or tender 
back the same. Wherefor, plaintiff prays judgment according to his amended 
petition.” 

The defendant filed a motion to strike out part of the plaintiff’s reply alleg- 
ing that the reply is a departure from the petition and sets up matters and allega- 
tions that should have been stated in the petition, and that said allegations are 
conclusions of law. The court overruled the motion to strike out, and by agree- 
ment a jury was waived, and the cause was tried before the court on November 
27, 1929, and judgment rendered for plaintiff in the sum of $244.20 and for an 
attorney’s fee in the sum of $100 for vexatious refusal to pay. 

There were no declarations of law requested by either party and none given 
by the court of its own motion. 

The defendant files its motion for new trial which claimed: First, that the 
court erred in holding there was a waiver on the part of the defendant when the 
pleadings and the evidence show that a policy was never issued: and second, that 
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the court erred in allowing the defendant $100 as attorney’s fee for vexatious 
delay in settlement. 

The testimony clearly shows that the defendant is the successor to the Amer- 
ican Security Life Insurance Company; in fact, the evidence shows that it is the 
same company with the name changed. Evidence of the change in name was 
submitted to the court. 


On the question of waiver, the testimony shows that one H. T. Garner testi- 
fied as follows: 

“Q. During your tenure of office as vice-president and general manager of the 
American Security Life Insurance Company, do you have any recollection of an 
application made to that company by Ira J. Stockton? A. Yes, sir. 

“Q. Will you state what you know about this application? A. Well the ap- 
plication came into the office and was accepted by the Underwriting Corporation. 
The Underwriting Corporation was operating as the general agency for the in- 
surance company and I was president of the Underwriting Company, and I and 
my brother checked the applications that came through; and this application was 
written out by Mr. Yeary, P. C. Yeary, and he mailed the application into the 
office. It was accepted and passed on to the insurance company, and that is as 
much as I know about the application, until I was down here several days later, 
and an accident had happened to this party, and Mr. Cornell was asking me if 
this policy had been accepted, and I said it was because I passed on it and okay- 
ed it. That is why I remember about it. Mr. Cornell asked me about it. Mr. 
Stockton was up there and asked me if the policy had been accepted, if the applica- 
tion had been accepted. He said he had sent in his check, had paid for it. I 
told him we had accepted the application. 

“Q. Then you had a conversation with Ira J. Stockton about his application? 
A. At that time, yes. 

“Q. Do you remember what you told him? A. He just asked me if the ap- 
plication had been accepted and I said it had been. I told him that it had been 
in the office sufficient time to be issued and possibly the policy was in the mail 
before the accident happened to him, because we generally tried to get them out 
in the next day after they came to the office. 

“Q. You speak of an Underwriting Corporation there, what was the official 
style? A. The American Security Underwriting Corporation was the general 
agent to produce the business for the American Security Life Insurance Company. 

“Q. I believe you said you were president of that also? A. Yes, sir. 

“O. Was P. C. Yeary, the man who wrote this application, an authorized 
agent of that Underwriting Corporation? A. Yes, sir, he was. * * * 

“QO. And at the time you talked to Ira J. Stockton about the acceptance of 
this application, you were under the impression that the policy had been mailed 
to him? A. Yes, sir. 

“QO. You didn’t know that it had not been made? A. I did not, no. 

“Q. You did know you had accepted the application? A. Yes. 

“Q. I will ask you to state whether your position in the company was one 
which authorized you to receive, inspect and pass on applications received by 
your company. A. Yes, I was authorized, myself, and my brother or Mr. Yeary, 
himself, the one who write the application himself. I was president of the Under- 
writing Corporation. * * * 

“Q. I will ask you to state whether you ever returned the premium? A. No, 
sir. 

“Q. That was received by you? A. No. 

“Q. The Underwriting Corporation office of which you are president received 
the premium to your knowledge, did it? A. It did. 

“Q. And it didn’t make any attempt to return it? A. They never requested 
it. Upon the request of the Insurance Company for the return of the premium 
we returned it. They did not so request. * * * 

“OQ. Do you remember whether you sent Ira J. Stockton, the plaintiff in this 
case, blanks? A. Yes, sir, we did. 


“QO. How many blanks did you send out? A. We sent a preliminary and a 
final one. 


“Q. The final one to be sent in after the disability was over? A. Yes, sit. 
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“Q. Did you send that final one to Mr. Stockton? A. Yes, sir. 

“Q. Did he execute it and return it? A. He did. 

Recross-examination by Mayhew: 

“Q. If you had known this accident had occurred before this application 
reached your office, would you have accepted this application? A. Inasmuch as 
Mr. Yeary wrote the application, and he is the vice-president of the company, 
and he accepted the application it would possibly have went under advisement. 

“Q. When you have passed on this application for insurance then is the 
policy issued? A. The Insurance Company issued them. 

“Q. The Underwriting Corporation passed on these and turned them over 
to the Company? A. Yes. 

“Q. You don’t know of your own knowledge whether the company issued a 
policy or not? A. I do not. 

“QO. You don’t know what they did? A. No. 

“Q. Or what they did with the application? A. Unless we have a refund, 
we never had no further information. 

“Q. You merely passed on the applications and turned them over to the in- 
surance company for their consideration? A. The Underwriting Corporation had 
a general agent’s contract to hire agents and organize various states as our terri- 
tory, and solicit applications. And when they were passed on by the American 
Security Underwriting Corporation, they were bona fide acceptable applications 
to the insurance company, unless a written statement of rejection was filed with 
our company setting out the cause or causes why such application would not be 
accepted, and in this case that was never done. 

“Q. And you wouldn’t know whether the policy ever was issued or not? 
A. No. 

“Q. Have you any way of knowing? A. Have no way. I had a way of 
knowing, being vice-president and general manager of the American Security 
Life Insurance Company. The application went into the insurance department and 
then they went to the secretary’s desk and on to the girl that issued the policies. 
* * x 


“Q. And you don’t know whether there was ever a policy issued? A. I do 
not know. 

“Q. Or do you know the reason why? A. I do not know. If not there should 
have been or some record setting out the reason. There was no record furnished 
and we presumed the policy was issued. When I talked to Mr. Stockton I told him 
no record had been filed for not accepting the application, and possibly the policy 
had been issued and was lost in the mail. 

“Q. These blanks or proofs that you sent down to Mr. Stockton, did you send 
them yourself? A. They came from our department. * * * 

“Q. I believe you stated, Mr. Garner, that after the application had passed 
through the department of the Underwriting Corporation, that it went to the 
secretary's desk in the insurance company proper? A. Yes. 

“Q. What was his duty? A. His duty was to pass that application on for 
issuance immediately. 

“Q. It was approved before it got to him? A. We were the only ones who 
approved. We had the authority. If it passed our department they hardly ever 
questioned. 

“Q. After the application was approved by the Underwriting Corporation, was 
that all that was necessary before a policy could be issued? A. Yes, because we 
got the entire amount of the first part of the agreement. That was our contract. 
There was nothing due the insurance company on the first quarter. So there 
was nothing to hold it up on account of the payment of money. 

“Q. Do I understand you right that your contract with the insurance company 
called for the first initial payment to be paid to the Underwriting Corporation? 
A. Yes, no money to the Insurance Company in the first quarter.” 

[1, 2] The plaintiff and other witnesses testified corroborating the testimony 
of H. T. Garner, so the question of receiving the application for the insurance, the 
payment therefor, and the retention of the premium so paid by the plaintiff, were 
all questions of fact submitted to the court as a trier of the facts, and it is ele- 
mentary that when so presented and passed on it is not for the appellate court to 
interfere with the finding. 
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[3] The question of waiver has been frequently passed on by the courts of 
this state, and the courts have held that the provision in the application for insur- 
ance that the policy should not become effective until delivered is a provision for 
the benefit of the company and may be waived by such company. Bohannon v. 
Illinois Bankers’ Life Association (Mo. App.) 20 S.W.(2d) 950, 951, and cases 
cited. 

[4] As to the allowance of the attorney’s fee in this case, we think there was 
sufficient evidence of the delay to make it a question of fact as to whether it was 
vexatious, and one the trial court determined. Hampe v. Metropolitan Life In- 
surance Co. (Mo. App.) 21 S.W.(2d) 926, 929. 

[5] Where a case is tried without jury and no declarations of law are asked 
or given, as in this case, the judgment will not be disturbed if it is supported by sub- 
stantial evidence and consistent with any tenable theory of the law. American 
Metal Co. v. Daugherty, 204 Mo. 71, 102 S. W. 538; Niedt v. American Railway 
Express Co. (Mo. App.) 6 S.W.(2d) 973; State ex rel. v. Lamb (Mo. Sup.) 25 
S.W.(2d) 83. 

It follows that the judgment should be affirmed. It is so ordered. 

Cox, P. J., and Bailey, J., concur. 


LANGEBERG v. INTERSTATE BUSINESS MEN’S ACC. ASS’N 
OF DES MOINES, IOWA. No. 6723. 
Supreme Court of South Dakota. Aug. 12, 1930. 
231 Northwestern Reporter 930. 
1. APPEAL AND ERROR. . . 

Cross-examination of physician whether medical work contained certain pass- 
age held not prejudicial, where answer was negative. “a 

The physician on cross-examination was asked if he had read Tice’s 
work, to which he replied, “It is a pretty well-padded work and I haven't 
read all of it.” Whereupon counsel asked, “it is padded, is it not, by the 
opinion of Dr. Mayo on page 450 that the majority of stomach hemor- 
rhages occur through means other than from gastric ulcers.” The an- 
swer was, “I don’t know.” 

(For other cases, see Appeal and Error, Dec. Dig § 1048[5].) 

2. INSURANCE. 

Whether stomach hemorrhages were directly induced by blow on stomach, or 
gastric ulcers, so as to be effected by accidental means independent of all other 
causes within accident policy, held for jury. 

Insured, a carpenter, fell on the head of a drill brace, receiving a blow 

on his abdomen. Immediately thereafter and for some time, he suffered 

stomach hemorrhages. It developed that he had a gastric ulcer. One of 

defendant’s physicians stated that the hemorrhages could not have been 
induced by the blow, but were the result solely of the pre-existing ulcer. 

Other physicians, one testifying for defendant and one for plaintiff, respect- 

ively, attributed the hemorrhages to a blow on the ulcerated surface or 

a blow independently of the ulcers. This was sufficient to submit to the 

jury the question whether the injury was effected by accidental means 

“independent of all other causes.” 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Instruction allowing recovery on accident policy, notwithstanding prior exist- 
ence of gastric ulcer, if injury was result of accident as sole moving and active 
cause directly producing injury, held proper. 

The instruction cautioned the jury that in order to entitle plaintiff 

to recover, they must further find that plaintiff would not have had the 

hemorrhage, at the time and in the manner he did have it, if he had not 

been injured by accidentally slipping and falling against a brace. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 
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4. INSURANCE. 
In action on accident policy, evidence held sufficient to show that loss of time 
resulted from injury effected by accidental means “independent of all other causes.” 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Minnehaha County; John T. Medin, Judge. 

Action by August R. Langeberg against the Interstate Business Men’s Accident 
Association of Des Moines, Iowa. From a judgment in favor of plaintiff and an 
order denying new trial defendant appeals. 

Affirmed. 

Bailey & Voorhees and M. T. Woods, Jr., all of Sioux Falls, for appellant. 

Krause & Krause and Ervin P. Van Buren, all of Dell Rapids, for respondent. 

Brown, P. J. 

Plaintiff was insured by defendant against “loss of life, limb, sight or time, by 
reason of physical injury effected by accidental means, independent of all other 
causes.” By occupation he was a carpenter and had worked steadily at his trade 
ten or twelve hours a day in the neighborhood of Dell Rapids for more than three 
months immediately prior to the injury, hereinafter referred to. Having finished 
his work in the neighborhood of Dell Rapids, he took a job in the neighborhood 
of the Black Hills, some four hundred miles distant, finishing a modern house on a 
ranch. He worked on this job twelve hours a day for eight days, and while at 
work on the ninth, boring, with a brace and bit, holes in the edge of a door to 
make a slot for the insertion of a mortise lock, he encountered a knot in the wood 
which caused the threads of the bit to fill up so that he could not make the bit 
catch, and to continue cutting he forced his weight heavily against the head or 
“rose” of the brace. His foot slipped, the door which was held in place by a 
chisel driven between it and the floor swung loose, and he fell to the floor; the 
rose of the brace being driven heavily against the upper part of his abdomen. He 
felt a sharp pain in the region of the stomach, and going out to the porch vomited 
blood and at intervals during the afternoon and evening vomited large quantities 
of blood. The ranch was thirty miles from the nearest railroad town, and efforts 
to procure a doctor by telephone were made but proved unavailing. As soon as it 
could be done a fellow workman started to take him home to Dell Rapids in an 
automobile, but at Chamberlain he was so ill that he was placed in the hospital 
there, where he remained five days and was then taken to his home in Dell Rapids. 
After treatment there for about three weeks designed to build up his strength so 
that he could stand an operation, an operation was performed, and it was found 
that the bleeding came from an area of the stomach in which there was an ulcer. 
He had experienced no pain or sympton of ailment prior to the accident. In an 
action on the policy, plaintiff recovered a judgment, from which, and from an 
order denying a new trial, defendant appeals. 

[1] A surgical expert, testifying as a witness for defendant, stated “that the 
sole cause of the hemorrhage was the existence of the ulcer in the upper part 
of the stomach which caused an erosion of the blood vessels in consequence of 
which they broke and that the pressure against his stomach by falling against 
the rose of the brace did not affect the ulcer.’ On cross-examination he was 
asked, “if he had read Tice’s work?” to which he replied, “it is a pretty well 
padded work and I haven’t read all of it.” Thereupon, plaintiff's counsel asked 
the question, “It is padded, is it not, by the opinion of Dr. Mayo on page 450, 
that the majority of stomach hemorrhages occur through means other than from 
gastric ulcers.” An objection on the ground that this called for hearsay was 
overruled, and the witness answered, “I don’t know.” In view of the answer it 
would seem too plain for argument that the assignment based upon this episode 
cannot be sustained. Defendant clearly was not prejudiced by the ruling of the 
court or the answer of the witness. 


It is to be kept in mind that this is an action to recover, not for death, but 
for loss of time resulting from the accident. Even if a gastric ulcer existed, it 
had caused plaintiff no inconvenience up to the time of the accident; he had no 
reason to even suspect it existed. But for the accident he might have gone on 
working as before, unaware of the ulcer until death overtook him from a natural 
cause entirely dissociated from the ulcer. Had it not been for the accident he 
might have lived out his life and never lost any time from work. With that 
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possibility may it not be said that the accident was the sole cause of the loss of 
time resulting from the injury? 


[2] Defendant produced two witnesses who qualified as medical and surgical 
experts. One was the witness hereinbefore referred to; the other was the phy- 
sician who attended plaintiff from the time he reached his home after the accident 
until after the operation and who performed the operation. The latter testified 
that the force of the blow when plaintiff slipped and fell on the rose of the brace 
“undoubtedly caused the rupture that was the immediate and direct cause of the 
hemorrhage.” He also said: “In my opinion the slipping and the blow on the 
abdomen from the brace and bit alone would not have caused the hemorrhage if 
the ulcer had not been present. The injury to the ulcerated surface produced 
a hemorrhage as a result of the blow or injury. The blow was the immediate 
cause of the rupture and hemorrhage, the blow against the ulcerated surface.” 
The other expert who testified on behalf of defendant said in language of 
finality that the blow received by falling on the brace and bit could have no 
effect whatever on the ulcer nor could it have caused the hemorrhage. He said 
that hemorrhages resulting from an ulcer in the stomach alway occur without 
exercise, or without a blow or pressure from the exterior; that they are the 
result of erosion of the blood vessels by disease; and that the application of 
external violence would not cause a rupture of either healthy or diseased blood 
vessels in the stomach. He said, “I cannot think of another cause of ruptures of 
blood vessels and a hemorrhage of the stomach aside from ulcers.” A witness 
for plaintiff who also qualifred as an expert, in response to a hypothetical ques- 
tion reciting the circumstances of the injury and plaintiff’s condition as to health 
before, and his symptoms after the accident, stated that in his opinion plaintiff 
had received an injury to his stomach lining sufficient to produce hemorrhage. 
He further stated that ulcers are usually classified as acute and chronic, and 
that an acute ulcer of the stomach may be caused by either internal or external 
injury, and that acute ulcers come on rapidly and most of them get well without 
operation. He further testified, “There are many stomach hemorrhages that 
occur without an ulcer and I believe that is true particularly under the circum- 
stances this injury occurred.” He further testified that assuming plaintiff had a 
chronic ulcer of the stomach at the time of the injury, it would be his opinion 
that the pressure or blow resulting from falling against the brace and bit dis- 
turbed the ulcer, causing it to bleed and producing a hemorrhage; that an injury 
sufficient to dent the surface of the stomach or ulcer would produce the bleeding. 
The two experts who testified for defendant having flatly contradicted each other 
as to the possibility of the blow having been the direct cause of the hemorrhage, 
and the expert testifying on behalf of plaintiff having corroborated the opinion 
that the hemorrhage was the direct result of the blow received by falling on the 
rose of the brace, the trial court properly left it to the jury to say whether or not 
the injury was effected by accidental means independent of all other causes. In 
Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 267, 73 S. W. 592, 61 L. R. A. 459, 
97, Am. St. Rep. 560, where the court had under consideration an accident policy 
with the same conditions as that in the instant case and where death resulted 
from a hemorrhage from a cancerous kidney when plaintiff fell heavily against 
the edge of a table, and surgical testimony was that “the exciting cause of the 
hemorrhage was the injury, and the predisposing cause was the cancer,” it was 
contended that this testimony showed that the death was not the result of the 
accident “independent of all other causes.” But the court said that the causes 
referred to in the policy are the proximate or direct, not the remote causes, and 
the doctor’s testimony being that the direct cause was the injury while the cancer 
was only the predisposing or remote cause, the case was properly submitted to 
the jury, and a verdict for plaintiff could not be said to be without support in the 
evidence. 

_[3, 4] Appellant assigns as error an instruction to the effect that if the jury 
should find that plaintiff sustained personal injury by accidental means as the 
sole moving and active cause which directly produced such physical injury, plaintiff 
would be entitled to recover under the terms of the policy, “and this notwith- 
standing it may appear from the evidence in the case that upon subsequent 
investigation the formation or existence of a gastric ulcer was discovered in the 
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stomach, and that such ulcer may have existed prior to and at the time the 
accidental injury happened, provided, that you further find that the plaintiff 
would not have had the rupture and hemorrhage at the time and in the manner 
he did have it if he had not been injured by accidentally slipping and falling 
against the brace and bit.” The rule laid down in this instruction is supported 
by the opinion of the court in Fetter v. Fidelity & Casualty Co., supra; Campbell 
v. 7Etna Life Ins. Co., 283 Mo. 63, 222 S. W. 778. We think the evidence is 
sufficient to sustain the verdict on the ground that plaintiff’s loss of working 
time resulted from physical injury effected by accidental means independent of 
all other causes. 

The judgment and order appealed from are affirmed. 

Polley, Sherwood, and Burch, JJ., concur. 

Campbell, J., concurs in the result. 
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AUTOMOBILE 


KLEIBER MOTOR TRUCK CO. pe ee INDEMNITY CO. 
iv. 210. 


District Court of Appeal, Fourth District, California. June 27, 1930. 
Rehearing Denied July 19, 1930. 


289 Pacific Reporter 865. 
1. INSURANCE. 


Party to whom loss is made payable under fire policy, if he has substantial 
interest in property destroyed, may sue on policy. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

2. INSURANCE. 2 ; 

Company selling truck, under contract reserving title, to one who resold 
truck and assigned contract to it had insurable interest in truck. 

The truck company sold truck under installment contract under 
which it reserved title, and the contract provided that buyer should keep 
truck insured against fire in seller’s name. The buyer resold the truck 
to another and assigned to truck company contract for resale containing 
provision that interest of seller should be covered by insurance. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

3. INSURANCE. - 

Fire insurance on interest of original seller of truck, without knowledge of 
policy, was made valid by such seller’s ratification subsequent to loss. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

4. INSURANCE. 

Evidence did not support finding that insured did not intend fire policy to 
cover interest of original seller in truck. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

5. INSURANCE. 

Where insured purchased truck from one still owing money thereon, fact 
that policy stated truck was being purchased from original seller did not make 
policy void. 

Insured referred insurance agent to his seller who had bought from 
truck company, and, on information furnished by seller, insurance agent 
stated in policy that truck was being bought from motortruck company 
and inserted clause making loss, if any, payable to that company and to 
insured, as their interests appeared, instead of stating that insured was 
purchasing truck under contract from one who bought from motor com- 
pany, but latter had assigned his contract to motor company so that motor 
company was owner of both contracts at time insurance was applied for. 
(For other cases, see Insurance, Dec. Dig. § 282[13].) 

6. INSURANCE. 

Oral contract for fire insurance to take effect immediately binds insured, 
although policy is not issued until later. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE. 

Fire insurer waived representation of ownership of truck of which it had 
knowledge through agent by accepting premium payment after fire. 

After fire occurred and after proof of loss had been furnished to 
agent of insurance company, showing facts as to ownership of truck, 
insurance company through its agent demanded and accepted payment 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

9. INSURANCE. 
Finding that insured truck was 1923 model rather than 1924 model as stated 
in policy Aeld not supported by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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10. INSURANCE. 

Statement in fire policy that truck was 1924 model could not be deemed of 
materiality, when no information was sought or given regarding year or month 
truck was built (Ciy. Code, § 2565). 

Civ. Code, § 2565, provides that materiality is to be determined, not by 
event, but solely by probable and reasonable influence of facts upon 
party to whom communication is due in forming his estimate of disad- 
vantages of proposed contract or in making his inquiries. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

11. INSURANCE. 

Misstatement in fire policy regarding date of purchase of truck as August, 
1924, rather than May, 1924, held immaterial (Civ. Code, § 2565). 

(For other cases, see Insurance, Dec. Dig. § 280.) 

12. INSURANCE. 

Misstatement that no insurance had previously been canceled on truck was 
not material, where cancellation was for reason not affecting nature of risk 
(Civ. Code, § 2565). 

The evidence showed that a previous policy had been canceled within 
four months for nonpayment of premium, and not because of any defect 
in truck or anything that affected its insurability, and that delinquency 
in failure to meet premiums was not that of insured or the other plaintiff, 
but of one selling truck to insured. 


(For other cases, see Insurance, Dec. Dig. § 286.) 
13. INSURANCE. 

Where fire insurance policy insured truck owner “as his interest may appear,” 
quoted phrase referred to time of fire. 

(For other cases, see Insurance, Dec. Dig. §582.) + 


Appeal from Superior Court, San Diego County; Charles C. Haines, Judge. 

Action by the Kleiber Motor Truck Company and another against the Inter- 
national Indemnity Company. From the judgment, plaintiffs appeal. 

Reversed, with directions. 

Jesse George, of San Diego, and Peter tum Suden and Richard tum Suden, 
both of San Francisco, for appellants. 

Heskett, Weinberger & Miller, Frank H. Heskett, and Eugene W. Miller, 
all of San Diego, for respondent. 


BARNARD, J. 


This is an action to recover on an insurance policy. The Kleiber Motor 
Truck Company on December 8, 1923, by a written contract agreed to sell a truck 
to one M. Haydis for $4,573.20, payable in installments, with the title reserved in 
the vendor. This contract provided that the vendee should keep thetruck insured 
against fire in the vendor’s name in a sum not less than $4,000, and that all policies 
should be retained by the vendor. The truck was especially built for this vendee, 
and was delivered on December 22, 1923, complete, except that it had no body. 
The vendee at his own cost installed a body. About May 1, 1924, the original 
motor in said truck was replaced with a new one, for which the vendee paid. 
Soon after said change in motors and on May 6, 1924, the said Haydis entered 
into another written contract with the plaintiff Alva P. Sumrall, whereby Haydis 
agreed to sell the truck to Sumrall for $6,000, of which $3,000 was paid down and 
the balance to be paid in monthly installments. Sumrall took possession, and 
continued such possession until the truck was damaged by fire, as hereinafter 
mentioned. Until after the truck was destroyed by fire Sumrall had no knowledge 
that the Kleiber Motor Truck Company had or claimed any right or interest in 
the truck, nor did he know of the contract between that company and Haydis. 
Under his contract Sumrall had agreed to keep the truck insured for the benefit 
of Haydis, the policy to be retained by the seller. This contract also provided 
that it should inure to the benefit of and be binding upon the successors of the 
parties thereto, and the assigns of the vendor. On the 6th day of May, 1924 
Haydis assigned, transferred and delivered to the Kleiber Motor Truck Company 
all of his interest in said truck and in the contract between himself and Sumrall. 
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The truck was registered with the division of motor vehicles under date of 
December 22, 1923, the registration certificate setting forth the said Haydis as re- 
gistered owner, the Kleiber Motor Truck Company as legal owner, and describing 
the truck as “year model 1924.” On May 5, 1924, after the new motor had been 
installed, the truck was again registered; the certificate showing Kleiber Motor 
Truck Company as legal owner and Haydis as registered owner, but lines were 
drawn through the name of Haydis and the word “corrected” typewritten in, but 
no name substituted. This was the last registration of the truck prior to its 
damage by fire. However, on September 10, 1924, after the fire, a new certificate 
was issued, designated as corrected, wherein the Kleiber Motor Truck Company 
was designated as legal owner and Sumrall as registered owner. 

On August 26, 1924, Sumrall applied to an agent of defendant at San Diego who 
was authorized to issue policies and collect premiums for a policy of insurance 
upon the motor-truck involved in this action. The truck was standing in front of 
the office at the time. The agent asked Sumrall to go out to the truck and get the 
engine number and the year model. Sumrall took these from the registration slip 
on the truck and gave them to the agent, and told him that he had bought the 
truck from Haydis, who was in the office at the time, referring him to Haydis for 
full particulars. Sumrall testified that he signed a blank application to be 
filled in by the agent, and left the office. Haydis told the agent that Sumrall still 
owed $3,500 on the truck, and that he had only paid $2,500 down, although at that 
time Sumrall had paid $3,600. On’ or about that date the agent of defendant 
countersigned and issued the policy of insurance sued on herein, and caused said 
policy to be mailed to the Kleiber Motor Truck Company, it being received by them 
on August 30, 1924, the day after the truck had been burned. 

The court found upon sufficient evidence that the statements and warranties 
set forth in the policy, except for the statement as to the year model, were furnished 
to the agent by Haydis, and that at no time before the fire did either of the plaintiffs 
know what had been inserted as statements or warranties in the insurance policy. 
The court also found that neither of the plaintiff’s knew, prior to the fire, that the 
policy had been issued or mailed. The policy in question covered loss or damage to 
the truck by fire, and contained the following provision: 

“It is understood and agreed that Kleiber Motor Truck Company has an in- 
terest in the automobile insured hereunder. 

“Therefore, loss, if any hereunder, payable to Kleiber Motor Truck Company 
and/or Alva P. Sumrall as their respective interests may appear. : 

“Anything in the policy to the contrary notwithstanding.” 


_The court also found upon sufficient evidence that neither of the plaintiffs knew 
until after the fire that said clause had been attached to the policy. The policy also 
contained the following: 

“Schedule of Statements 


“The following are statements of facts known to and warranted by the Assured 
to be true, and this Policy is issued by the Company relying upon the truth thereof.” 

Under this schedule of statements, three matters are set forth which are of 
concern here: First the truck is described as a “year model 1924.” Second, it is 
described as purchased by the assured in August, 1924, secondhand, at a cost to the 
assured of $6,000, and under the heading that it is “not mortgaged or otherwise en- 
cumbered excepting as follows” appears the following: “Purchased under condi- 
tional sale contract from Kleiber Motor Truck Company, balance due $3,500.00.” 
And, third, it contains the following: “No automobile insurance has been declined 
or cancelled by any company during the past three years, except as follows: No 
exceptions.” 

On August 29, 1924, at 2:30 a. m., through no fault of either of the plaintiffs, 
said truck was most completely destroyed by fire, the salvage being about $250, 
and the court found upon sufficient evidence that it was at that time worth largely 
in excess of the whole amount for which it was insured, plus the salvage upon it, 
and that the damage to the truck exceeded $4,500. At the date of the fire there was 
due to the Kleiber Motor Truck Company, as vendor under the Haydis contract, the 
sum of $2,897.67, and on the same day there was due from Sumrall, as vendee under 
his contract with Haydis, which had been assigned to the Kleiber Motor Truck 
Company, the sum of $2,400. The evidence shows without contradiction that the 
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truck had been previously insured in another insurance company; that when Sumrall 
purchased the truck on contract he paid Haydis $130 to cover insurance on the 
truck; that shortly before August 26, 1924, Sumrall received a letter from this 
other insurance company notifying him that the insurance was canceled for 
nonpayment of the premium; that on August 26, 1924, he went to Haydis’ office to 
find out why it was not insured; and that in this conversation Haydis introduced 
him to the agent of the defendant as one who would take his application foi in- 
surance, and it was there agreed between all three that Haydis was to pay the first 
installment of $45 of the premium on the policy here involved. The next morning 
after the fire, Sumrall made a preliminary report of the fire to the agent of the 
company and on September 24, 1924, made a formal proof of loss, with an amended 
proof of loss on October 23, 1924, in all of which the Kleiber Motor Truck Com- 
pany’s interest under conditional sales contract was set forth. After the first proof 
of loss and on September 16, 1924, the agent of the defendant who had issued the 
policy, wrote to Sumrall as follows: 

“Repairs on your truck, damaged in your recent fire loss, are now well under 
way, but it will be impossible to complete this adjustment unless the premium on 
this policy in the amount of $140.95 is paid to this office. 

“This is holding up the settlement of this claim, and we would therefore 
thank you to let your check in the above amount come forward by early mail, there- 
by obliging.” 

—and enclosed a bill for $140.95. A few days later the amount of the premium 
was paid to this agent of the defendant, who accepted it, and subsequently, on Oc- 
tober 3, 1924, the defendant addressed a letter to Sumrall in which it denied li- 
ability on the insurance policy in question, and stated that its records did not show 


it had received the premium and that the company did not claim any premium as 
due. 


In connection with the three statements set forth in the policy above referred 
to, the court found that all three were untrue, that the truck was in fact a 1923 
model; that it was purchased from M. Haydis under a conditional sales contract 
and not from the Kleiber Motor Truck Company, that the date of the contract was 
May 26, 1924, and not August, 1924, and that within four months previous to the 
date of the policy another insurance company had issued a policy on said truck 
and the same had been canceled prior to the issuance of this policy, for the non- 
payment of the premium. The court did not find that either of these statements 
were as to a material matter or that they were knowingly or intentionally 
misrepresented. On the other hand, the court found, with the exception 
that the information as to the year model was furnished by Sumrall, 
that none of these statements were made by either of the plaintiffs, 
and that neither of the plaintiffs knew that any one of these statements was in- 
serted in the policy. In a written opinion the court held that all of these state- 
ments were as to immaterial matters, but the decision of the court was based upon 
the holding that Sumrall, when he applied for the policy, had no knowledge of the 
interest of the Kleiber Motor Truck Company; that he did not intend to cover 
any such interest by insurance; that there was no mutuality of contract, as be- 
tween the plaintiff Kleiber Motor Truck Company and either the defendant Inter- 
national Indemnity Company or the plaintiff Sumrall; and that there was no mutual 
agreement or meeting of the minds of the parties as to the insurance of the in- 
terest of the Kleiber Motor Truck Company in said truck. A judgment was en- 
tered in favor of the plaintiff Sumrall for $1,875 and denying all relief to the 
Kleiber Motor Truck Company. From said judgment both of said plaintiffs have 
appealed. 

The first question presented is as to whether or not the contract of insurance, 
as made, covered the interest of the plaintiff Kleiber Motor Truck Company. The 
judgment of the court was based upon its findings that Sumrall had not agreed 
with the defendant either for himself or for the Kleiber Motor Truck Company 
that any part of the loss under said policy should be payable to the Kleiber Motor 
Truck Company, and that the defendants had not agreed with either of said plain- 
tiffs after the fire that any portion of the loss should be payable to the Kleiber 
Motor Truck Company. ' 

[1, 2] It seems to be well settled in California that a party to whom a loss is 
made payable under the terms of an insurance policy, if he has a substantial interest 
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in the property destroyed, may bring suit on said policy as the real party in in- 
terest. West Coast Lumber Co. v. State Inv. & Ins. Co., 98 Cal. 502, 33 P. 258; 
Blasingame v. Home Insurance Co., 75 Cal. 633, 17 P. 925; Reynolds v. London, 
etc., Insurance Co., 128 Cal. 16, 60 P. 467, 79 Am. St. Rep. 17; Loring v. Duchess 
Insurance Co., 1 Cal. App. 186, 81 P. 1025. Nor does it make any difference that 
the Kleiber Motor Truck Company did not know that this particular policy was 
being taken out at the time it was applied for. It had a contract with Haydis 
whereby he agreed to keep the truck insured in its favor, and Haydis’ contract 
with Sumrall containing a provision that the interests of the vendor should be 
covered by insured had been assigned to the truck company. That company un- 
questionably had an insurable interest in the truck. The insurance policy in ques- 
tion expressly covered this interest and provided that loss, if any, should be paid 
to them as their interest appeared. 

In the case of Hooper v. Robinson, 98 U. S. 528, 537, 25 L. Ed. 219, the Su- 
preme Court of the United States says: ; : ; 

“One may become a party to an insurance effected in terms applicable to his 
interest, without previous authority from him, by adopting it either before or af- 
ter the loss has taken place, though the loss may have happened before the in- 
surance was made. * * * ; : . 

“The adoption of the policy need not be in any particular form. Anything 
which clearly evinces such purpose is sufficient.” 

In Phoenix Insurance Co. v. Hancock, 123 Cal. 222, 55 P. 905, 906, the court 
says: “Although defendant had no authority to procure insurance for the admin- 
istratrix, yet she could have ratified his act, even after the occurrence of a loss. 
Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219. 

[3] Even if it be held that no particular authority to take out this definite 
insurance is here shown, still, under the authorities, it was made valid by the 
ratification of the Kleiber Motor Truck Company, subsequent to the loss. Ferrar 
v. Western Assurance Co., 30 Cal. App. 489, 159 P. 609, 611. In the case of 
Union Inst. for Savings v. Phoenix Insurance Co., 196 Mass. 230, 81 N. E. 994, 
141. R. A. (N. S.) 459, 13 Ann. Cas. 433, the court said: “The first question is 
whether the plaintiff can avail itself of the contract thus made for its benefit. 
We think it plain that this question should be answered in the affirmative. 
Surbridge acted in part for himself and in part as an agent and representative of 
the plaintiff in procuring the policy. He must be held to have acted in the same 
double capacity in receiving and holding it. This policy contained a contract 
between the defendant and Surbridge, and a somewhat different contract between 
the defendant and the plaintiff. Both the mortgagor and the mortgagee were 
protected in their rights under their several contracts contained in a single paper 
signed by the defendant. Palmer Sav. Bank v. Insurance Co. of N. A., 166 Mass. 
194, 32 L. R. A. 615, 55 Am. St. Rep. 387, 44 N. E. 211; Hastings v. Westchester 
F. Ins. Co., 73 N. Y. 141; Hartford F. Ins. Co. v. Olcott, 97 Ill. 439-456. Sur- 
bridge’s action in procuring the policy was in pursuance of the covenant in the 
mortgage, and was founded in part upon the consideration stated in the mort- 
gage. It was immaterial which of the parties protected by the policy retained 
possession of the paper. It is also immaterial that the plaintiff, at the time of 
the fire, had not been informed of the action taken by the mortgagor for its 
benefit, under its authority.” 

[4-6] We think the finding of the court that Sumrall at no time prior to the 
fire intended that such policy should cover any interest of the Kleiber Motor 
Truck Company in said truck is not supported by the evidence. Sumrall took out 
insurance for more than his own interest in the truck. He intended this excess 
to cover something. When he discovered that the truck was without insurance, 
he went to the vendor, who introduced him to the agent of the defendant. He 
told the agent he desired insurance to the amount of $4,500 on the truck, that 
he was buying it on contract, referred the agent to Haydis for further informa- 
tion, was told that it would be covered, and left. Sumrall testified: 


“Q. And if you had known it yow would not have warranted in that policy 
that it was bought from the Kleiber Motor Truck Company when you didn’t 
know it, would you? A. I would have found out. * * * 


“Q. Well, would you, if you didn’t have any knowledge that the Kleiber 





Auto.] Kleiber Motor Truck Co. v. International Indemnity Co. 1277 


Motor Truck had any interest in it? <A. If it had to be in there to get insurance 
on the truck I’d allow him to do it, no matter who I bought it from, or anything 
else, if it had to be covered by insurance, that was my view of the thing. 


“QO. If as a matter of fact—you would then permit Mr. Aveldson to put 
anybody’s name that he wanted to as to ownership? A. It had to be insured, if he 
said it was legally done 

“Q. Yes. 

“By the Court: Q. You would let him write anything at all in there that 


he wented, to write, as long as he stated it was legal? A. Yes, sir, he was 
writing the policy, not me. * * 


“Q. Did he ask you any other questions? A. He asked me what was due 
on the truck, I referred him to Mr. Haydis.” 


There can be no doubt he intended to insure both his own interest and 
that of his vendor. He referred the agent to Haydis, and, based on informa- 
tion given him by Haydis, the agent stated in the policy that it was being bought 
from the Kleiber Motor Truck Company, and inserted a clause making loss, 
if any, payable to that company and to Sumrall, as their respective interests 
should appear. At that time Sumrall’s contract provided that the vendor’s interest 
should be covered and that all of the provisions of the contract should inure 
to the benefit of any one to whom Haydis might assign the contract. And the 
contract had then been assigned to the Kleiber Motor Truck Company. At 
that time the Kleiber Motor Truck Company was the owner of both contracts, 
and, while Haydis may not have been relieved of his liability under his original 
contract, he had no real interest in the truck, as Sumrall owed $2,400, while he 
owed over $2,800. Haydis having assigned all his interest in the Sumrall con- 
tract to the truck company and having no equity from the purchase price of 
the truck coming to him, the agent of the defendant was not very far from 
the actual facts in inserting the statement in the policy that the truck was 
being purchased by Sumrall from the Kleiber Motor Truck Company. The 
agent having so expressed the situation without the knowledge of Sumrall, 
as found by the court, we cannot feel that the technical difference between 
setting out the actual facts in relation to the two contracts of purchase as they 
existed, and setting out that the truck was being purchased on contract from 
the Kleiber Motor Truck Company, is either sufficiently erroneous or of sufficient 
materiality to make this policy of insurance void. We feel that the real in- 
tention of Sumrall was to comply with the terms of his contract and insure 
the interest of his vendor as well as himself, rather than to insure the interest 
of Haydis personally. He was bound by his contract to protect the interest of 
the assignee of Haydis, and he gave general directions to the agent as to where 
information could be obtained, and trusted him to issue the insurance in proper 
form. The insurance as issued specifically provided that the loss, if any, should 
be payable to the Kleiber Motor Truck Company and to Sumrall, as their re- 
spective interests appeared, and we think there was sufficient meeting of the 
minds of the parties to this contract of insurance, under the established rules 
of law, to protect the interests of both plaintiffs. We therefore think, if there 
is any insurance at all, it is payable to the Kleiber Motor Truck Company to 
the extent of their interest, and then to the plaintiff Sumrall. It has been 
held that an oral contract for insurance to take effect immediately binds the 
company, although the policy is not issued until later. Harron v. City of 
London F. Ins. Co., 88 Cal. 16, 25 P. 982; Gold v. Sun Insurance Co., 73 Cal. 216, 
14 P. 786. The general circumstances of this case appeal more strongly to a 
court of justice than do the circumstances of the cases just cited. 


[7] A further consideration is that, after the fire had occurred and after 
proof of loss had been furnished to the agent of the defendant, which proof of 
loss sets forth that the Kleiber Motor Truck Company and Sumrall each had 
an interest in the property, and that no other person had any interest therein, 
the defendant, through its agent, demanded and accepted the payment of the 
premium. While the defendant may not be estopped from setting up breaches 
of warranty, if any, it must be held to have waived this particular representa- 
tion of ownership of which it then had full knowledge. Curtiss v.. tna Life 
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Insurance Co., 90 Cal. 245, 27 P. 211, 25 Am. St. Rep. 114; Baker yv. Fireman’s 
Fund Insurance Co., 79 Cal. 34, 21 P. 357. 

[8] Still another consideration is that the answer did not raise the issue 
that there had been no meeting of the minds of the parties, and this defense 
did not appear in any part of the trial until it appeared in the opinion of the 
trial judge. The defendant admitted the execution of the policy in its answer 
and sought to defend upon the ground of misstatements in the application and 
breach of warranties. Not having been alleged in the pleadings and not having 
been raised at the trial of the case, this defense should not now be available to 
the defendant. 24 Cal. Jur. at page 977, and cases there cited. 

We are therefore of the opinion that the conclusion of the trial court upon 
this branch of the case was erroneous, and that, under the circumstances shown 
by the evidence and found by the court, there was a mutually binding agree- 
ment and policy of insurance as to the plaintiff Kleiber Motor Truck Company, 
as well as to the plaintiff Sumrall, and that the insurance on the truck in 
question inured, first, to the benefit of the Kleiber Motor Truck Company, and 
then to Sumrall. 

We then come to the question as to whether the contract of insurance was 
rendered void by misrepresentations or by breach of warranties. The policy 
in question provided as follows: “This entire policy shall be void if the assured 
has concealed or misrepresented any material fact or circumstance concerning this 
insurance or the subject thereof; or in case of any fraud, attempted fraud, or 
false swearing by the assured touching any matter relating to this insurance 
or the subject thereof, whether before or after a loss.” 

No question is raised of the good faith of either of the plaintiffs. Under 
the terms of the policy, however, if any misrepresentations were of material 
facts, the plaintiffs may be bound by them. Porter v. General Accident As- 
surance Corporation, 30 Cal. App. 198, 157 P. 825. 

“Materiality is to be determined not by the event, but solely by the probable 
and reasonable influence of the facts upon the party to whom the communica- 
tion is due, in forming his estimate of the disadvantages of the proposed con- 
tract, or in making his inquiries.” Civ. Code § 2565. 


Aside from the statement as to the ownership and parties interested in the 


truck, which we have already covered, the only false statements claimed and 
relied upon by the defendant are three, which we will take up in order. 


{9] First, it is claimed that this truck was in fact a 1923 model, and that 
the statement in the policy that it was a 1924 model is false. The court found 
that this statement was untrue, but we think this finding is not supported by 
the evidence. The assistant manager of the defendant testified as follows: 
“An automobile may be turned out in December and be 1927, be called 1927, 


and in January, that car is a year old with us for insurance purposes, it is still 
a 1927 car.” 


[10] He also testified that the insurance value of a truck would vary in an 
amount he could not say, when it was a year older. This is a plain statement 
that there would be a variance between the insurable value of a car built in 
December of one year from that of another car built in January of the next 
year. No evidence appears, however, that any such question was ever asked 
of the plaintiff Sumrall, or of any one else, in issuing this insurance, and the 
statements set forth in the policy contain no reference to what year or month 
the car was built, but refer only to the year model. Not only is it a well-known 
fact that many manufacturers of automobiles put out, for instance, what is 
known as a 1930 model which is built and actually sold in the later months 
of 1929, but the evidence in this case shows that the manager of the Kleiber 
Motor Company testified that he registered this particular truck with the state 
motor vehicle department as a 1924 model, and that his company regularly regis- 
tered machines built in December, 1923, as 1924 models. Also, a representative 
of the state motor vehicle department testified it was the usual practice in 
December, 1923, for manufacturers of cars built in December, 1923, to register 
them as 1924 models, and that the department at that time registered them as 
designated by the manufacturer. The transcript contains 635 pages, and we 
have been unable to find in it anything to contradict this testimony, or to con- 
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tradict the fact that this truck was actually a 1924 model. While there was 
evidence that the truck was built in December, 1923, as we have seen, nothing 
contained in the policy went to that point. The only other evidence having any 
bearing on that question is that the number of the motor originally placed in 
the truck is embraced in numbers on motors put out in 1923, but this truck 
was especially built for the buyer, and, if it be assumed that such a numbered 
motor might affect whether or not the car as a whole was a 1924 model, the 
evidence shows that the motor was taken out before this insurance was issued, 
and a new motor installed which was of a number not embraced in those put 
out in 1923. We do not regard this of great importance, as the only evidence 
in the case shows that the year model was determined by the designation given 
by the manufacturer and not by the precise date when it was built. That the 
policy could have been so written as to cover a representation as to the time 
it was built, rather than the year model it might be called, is, of course, true, 
but this was not done in the instant case. The circumstances of this case are 
very different from an actual misrepresentation of the age of a car, such as 
was present in the case of Solomon v. Federal Insurance Co., 176 Cal. 134, 167 
P. 859. Not only is this finding not sustained by the evidence, but, under the 
wording of this policy, and under the rule laid down in National Bank v. 
Union Ins. Co., 88 Cal. 497, 26 P. 509, 22 Am. St. Rep. 324, we do not think this 
statement would have been material had it been untrue, under the circumstances 
here shown. Under the rule laid down in section 2565 of the Civil Code, and 
under the statement of the defendant’s manager that they regarded as important 
the year in which the machine is built, the statement in the policy that it was. 
a 1924 model cannot be deemed of materiality when no information was sought 
or given as to the year or month in which the car was built. It may also be 
remembered that, when the insurance was applied for, the car stood in front 
of the agent’s office, that Sumrall had no knowledge or information on the 
subject, and that he merely, at the agent’s request, went out and brought in the 
engine number and the year model from the registration slip in the car. We 
are unable to find anything in the evidence to support the finding that the 
statement was untrue, but, on the other hand, we agree with the conclusion 
of the trial court that, even if the statement was untrue, it was immaterial, and 
under the wording of the policy would not void the insurance. 


[11] The second misrepresentation complained of was the statement that 
the truck was purchased from the Kleiber Motor Truck Company instead of 
from M. Haydis, and that the date of said contract of purchase was not August, 
1924, but May 6, 1924. We have already treated the first part of this state- 
ment, and we are of the opinion that the misstatement as to the date of pur- 
chase is not material. The mistake was apparently made by the agent who 
made the ‘policy, it was never actually brought to the attention of either of 
the plaintiffs, and the difference in date of purchase could have had no possible 
effect on the insurance applied for. 

[12] The third misstatement was that no insurance had previously been 
canceled within three years. The evidence shows that a previous policy had 
been canceled within four months for the nonpayment of the premium. In 
Victoria S. S. Co. v. Western Assurance Co., 167 Cal. 348, 139 P. 807, 811, the 
court says: “Under these provisions, no right to avoid or rescind a subsisting 
policy occurs from the violation of any provision thereof, whether technically 
a warranty or not, unless such provision is material, except in cases where the 
policy itself declares that such breach shall avoid it.” 


The policy here in question particularly provides that the sort of mis- 
representation which shall void it is a representation of a material fact, and the 
plain meaning is that this shall be a material fact which affects the insurance 
applied for. The plaintiff Sumrall testified that, when he was notified that some 
preceding insurance had been canceled, he thought it meant the insurance had 
expired, and, having thought he had paid for a full year’s insurance, he went 
to his vendor and asked for an explanation. The evidence further shows that 
this entire conversation took place in the presence of the defendant’s agent, and 
anything material was thus known to the defendant when the policy was issued. 
It does not appear that Sumrall knew that the previous insurance had been 
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canceled, as distinguished from an expiration, and the statement in the policy 
was not brought to the attention of either plaintiff, until after the fire. The 
cancellation in question was not because of any defect in the truck or anything 
that affected its insurability, and any delinquency in failure to meet the pre- 
miums was not that of the plaintiffs or either of them, but of some one else. 
We cannot see how this could possibly have affected the desirability of this 
risk, and, whether the misstatement in the policy was due to a mistake on the 
part of .the agent or to misinformation given him by Haydis, it was not made by 
either of the plaintiffs, was entirely immaterial and any facts that were binding 
upon the plaintiffs were known to the agent of the defendant when the insur- 
ance was applied for. Where the cancellation is for a reason not affecting the 
mature of the risk, it is not material Hawley v. Liverpool, London, & Globe 
Insurance Co., 102 Cal. 651, 36 P. 926. 

We are of the opinion, therefore, that, under the circumstances disclosed 
by the evidence in this case, the misstatements appearing in the policy and 
relied on by the defendant cannot be held sufficient to avoid liability on the policy. 

[13] One other matter remains to be considered. Even if the trial court 
was correct in its conclusion that the plaintiff Kleiber Motor Truck Company 
could not recover in this action, we do not agree with the reasoning of the court 
in fixing the amount of Sumrall’s recovery. The judgment for $1,875 
was based upon the proposition that, since the insurance company was told that 
Sumrall’s interest in the truck amounted to $2,500, he should recover such pro- 
portion of the $4,500 insurance as $2,500 bears to $6,000, the value of the truck, 
which is five-twelfths, or $1,875. If there was a meeting of the minds of the 
parties as to insuring the interest of Sumrall only, the interest of Sumrall at the 
time of the fire was covered. It is conceded that this was $3,600: It is conceded 
that the truck was worth $6,000 and that it was insurable for $4,500. Under 
the terms of the policy he was insured “as his interest may appear,” and this 
refers to the time of the fire. In any view of the case, the amount of the judg- 
ment is not correct. 

For the reasons stated, the judgment is reversed, with directions to the trial 
court to enter a judgment in favor of both plaintiffs, in accordance with their 
respective interests as shown by the evidence on the preceding trial, to wit, 
$2,897.67 in favor of the Kleiber Motor Truck Company, and the balance of the 
$4,500 in favor of Sumrall. 

We concur: Marks, Acting P. J.; Ames, Justice pro tem. 


SVEA FIRE & LIFE INS. CO. v. WALKER. 
Court of Appeals of Kentucky. March 28, 1930. 
As Modified on Denial of Rehearing Oct. 3, 1930. 
30 Southwestern Reporter (2d) 405. 


1. INSURANCE—INSURER COULD AVOID POLICY COVERING AUTO- 
MOBILE AGAINST FIRE FOR MISREPRESENTATIONS, WHETHER 
INTENTIONAL OR INNOCENT, AS TO AGE OF CAR, WHERE SUCH 
MATTERS WERE MATERIAL TO RISK. 

Where proof in action on automobile fire policy showed that the age of the 
car was matter material to the risk, misrepresentation by insured, whether inten- 
tional or innocent, that automobile was a 1927 model and a new car, where as in 
fact that it had been purchased year before and was a 1926 model and had been 
used as a demonstrator, would give insurance company right to avoid policy, 
no 9s was expressly made void if insured concealed or misrepresented any mater- 
ial fact. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


3. INSURANCE—WHETHER INSURED MISREPRESENTED AGE OF AU- 
TOMOBILE IN APPLYING FOR FIRE POLICY THEREON HELD 
QUESTION FOR JURY. 

In action on policy covering automobile against fire loss, in which defense was 
misrepresentations made in application, question whether car was represented by 
insured when he obtained the insurance to be a 1927 model held for jury, where 








Auto. ] Svea Fire & Life Ins. Co. v. Walker 1281 


evidence was conflicting and insured denied having made any representations aside 
from submitting invoice to agent. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—INSURER HELD ESTOPPED TO RELY ON MISREPRE- 
SENTATIONS IN APPLICATION AS GROUND FOR FORFEITURE, 
THOUGH MISREPRESENTATIONS WERE CARRIED INTO POLICY 
ITSELF, WHERE AGENT FILLED OUT APPLICATION FROM HIS 
OWN INFORMATION. 

In action on fire policy covering automobile, in which defense was insured’s 
misrepresentations in application as to year of model of automobile, defendant 
held precluded from claiming forfeiture, notwithstanding the facts recited in applica- 
tion were contained in policy itself, where application was filled out by insurer’s 
agent from information obtained from other sources than insured. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


5. INSURANCE—PETITION ON FIRE POLICY COVERING AUTOMO- 
BILE HELD DEFECTIVE FOR FAILURE TO AVER WHAT CAR WAS 
WORTH WHEN DESTROYED. 

In action on fire policy covering automobile, petition alleging that plaintiff 
had insured automobile for specified sum, that car had been destroyed by fire, 
and that by reason of this destruction the insurance company was indebted in the 
amount of the insurance, held insufficient and demurrable, where there was no aver- 
ment as to what the car was worth at the time of its destruction. ‘ 


(For other cases, see Insurance, Dec. Dig. § 635.) 


6. INSURANCE—PLAINTIFF, WHO FAILED TO ALLEGE AMOUNT OF 
LOSS IN PETITION ON FIRE POLICY COVERING AUTOMOBILE, 
HELD PRECLUDED FROM RECOVERING WHERE DEFENDANT OB- 
JECTED TO EVIDENCE OF LOSS. 

Where plaintiff in action on policy covering automobile against loss by fire 
failed to allege the amount of the loss, but merely sought recovery of face amount 
of policy, and where evidence of loss introduced by plaintiff was admitted over de- 
fendant’s objection, defect in petition prevented plaintiff's recovery. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from Circuit Court, Webster County. 


Action by Cass. L. Walker against the Svea Fire & Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed, with instructions. 

F. M. Drake, of Louisville, and C. W. Bennett, of Dixon, for appellant. 

Rayburn & Withers, of Dixon, for appellee. 

DIETZMAN, J. 

The appellee was a dealer in automobiles at Providence, Ky., and in May, 1927, 
he insured with the appellant a “Studebaker Phaeton” automobile he had on hand 
for sale. This car was stolen in July following, and when it was later discovered, 
it had been practically destroyed by fire. The appellant declining to pay the insur- 
ance provided in its policy, this suit was brought. The appellee recovered the full 
amount of the policy, and from the verdict entered on that judgment this appeal 
is prosecuted. 

{1] For its defense to this suit, the appellant relied on certain alleged misre- 
presentations made in the application for the policy. The appellant claimed that at 
the time the appellee applied for the policy he represented that the car to be insured 
was a 1927 model, had been purchased by him in February of that year, and was a 
new car; whereas and in truth, it had been purchased in February, 1926, was a 1926 
model, and had been used as a demonstrator for over a year. As the question of the 
age of this car, whether it was purchased new or not, was shown by the proof to 
have been very material to the risk, it cannot be doubted that if the appellee mis- 
represented these matters, whether innocently or not, the appellant had a right 
to avoid the policy under that provision in it reading: “This entire policy shall be 
void if the Assured has concealed or misrepresented any material fact or circum- 
stance concerning this insurance or the subject thereof; or in case of any fraud, 
attempted fraud, or false swearing by the Assured touching any matter relating to 
this insurance or the subject thereof, whether before or after a loss.” 
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By his reply, the appellee in substance denied making the representations which 
are relied upon by the appellant to avoid the policy. He affirmatively averred that 
he furnished appellant’s agent, who wrote this policy, with no information except 
the motor and serial number of this automobile, and that appellant’s agent, from the 
informatioon furnished him, ascertained from sources other than the plaintiff the 
year, model of the car, and wrote it into the policy. He then relies upon an estop- 
pel on the part of the appellant to rely upon the alleged falsity of these matters. A 
rejoinder traversed the allegations of the reply. 

The proof for the appellee, was to the effect that he made no representations 
whatever to the agent who wrote this policy; that all he did was to submit to the 
agent his invoice for this car from which the agent got the serial and motor 
numbers of the car (which it is not claimed were incorrect) ; that the agent told 
him that with such information he could ascertain for himself the year and 
model of the car from a book containing that information which he had in his 
possession and which in this record is called the “Blue Book.” Appellee’s proof also 
established that the car at the time of its destruction had not been run over 38 
miles and was still a new car. The appellant’s evidence was confined to the estab- 
lishment of the fact that the appellee represented the car to the agent as a 1927 
model. It is true appellant’s brief claims more than this, but we have read its 
evidence very carefully and cannot discover where its witnesses anywhere con- 
tradicted appellee’s proof as to the newness of the car or say that the appellee re- 
presented that he had bought this car in the year 1927. They confine themselves 
solely to the statement that appellee represented it as a 1927 model. 

[2,3] It is true appellant claims that the statement in its answer that appellee 
had represented that he had bought this car in February, 1927, whereas he had 
bought it in February, 1926, is undenied; but it evidently overlooked that part of 
appellee’s reply wherein he denies that he misrepresented any of the facts to the 
appellant. Although perhaps appellant could have had this allegation stricken be- 
fore trial as a conclusion of the pleader, or at least made more specific, yet having 
failed to require either, it cannot after verdict and judgment complain that this 
denial was insufficient to raise the issue whether appellee had made any of the re- 
presentations which appellant says were false. 

From this résumé, it can be seen that the only issue involved in the case for 
the jury to decide was whether the car, which it is not denied was the car mentioned 
in the policy, was represented by the appellee when he obtained the insurance in 
question to be a 1927 model or not, and as there was evidence pro and con on this 
subject, it was a question for the jury, and appellant was entitled to the peremp- 
tory instruction it asked on the ground of misrepresentation. Standard Auto Ins. 
Association v. Russell, 199 Ky. 470, 251 S. W. 628. 

[4] Appellant insists, however, that as the year, model, and time of purchase 
were made in the policy itself, the preliminary oral negotiations were merged in 
the contract delivered to, held by, sued upon by the appellee. It argues that ap- 
pellee cannot escape being bound by that portion of the contract. This exact con- 
tention was made and disallowed in the case of Standard Auto Ins. Asso- 
ciation v. Henson, 201 Ky. 230, 256 S. W. 414, 415. In that case, Henson sued on 
a fire policy for the destruction of his automobile by fire. The defense was that 
Henson had falsely represented the year, model, and motor number of his car. 
The reply pleaded an estoppel on the ground that Henson had made no representa- 
tions, but that the insurance company’s agent from his own knowledge had written 
the year, model, and motor number of the car into the application. An examin- 
ation of the original record discloses that the year, model, and motor number were 
written in the policy as they appeared in the application. In holding that if ap- 
pellee could establish by proof the allegations as to the estoppel relied upon by him 
such estoppel would be effective, and in answering a like contention as made by 
the appellant in the instant case, we said: 


“It is insisted that all prior agreements and understandings were merged in the 
written application and policy, and the two writings formed the contract between 
the parties; that the terms of neither can be varied by parol evidence, and there- 
fore this evidence was inadmissible. This is a sound rule, but in a majority of 
the courts it is held that, where a condition provides a forfeiture for its violation, 
a et of the forfeiture or an estoppel to rely on such may be proven by parol 
evidence. 
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“The conditions are that if certain material representations are untrue the policy 
will be void, or if untrue and fraudulent the same result will follow, regardless 
of their materiality. The insurer is not presumed to have sufficient information in 
reference to the article upon which the insurance is sought to enable it to deter- 
mine if it is a suitable risk; therefore it is eminently proper for it to secure such 
information from the insured and to rely on the representations he makes, and 
if untrue and material or fraudulent he should be held accountable therefor, even 
to the extent of avoiding the policy. 

“But if the insurer is fully cognizant of all the facts, we cannot say as a matter 
of law that it relies on the statements in the application; in other words, if with 
full knowledge of all the essential facts it accepts the premium and treats the 
insured as a policy holder before a loss, it will be presumed to have waived the 
forfeiture provisions, and therefore will not be heard to say that the policy is void 
on that ground, if the insured acted in good faith, even though in some material 
respects the statements in the application were untrue. 

“In determining this question the courts have generally held that an agent of 
the insurer in filling out an application represents it, and not the applicant, and 
that his knowledge is the knowledge of the company, especially where the agent 
of the insurer fills out the application from his own information, and it is signed 
by the applicant in good faith, and without an intention to deceive. A®tna Life 
Insurance Co. v. Howell, 107 S. W. 294, 32 Ky. Law Rep. 939; Continental Fire In- 
surance Co. v. Stunston & Co., 100 S. W. 338, 30 Ky. Law Rep. 1176; Crawford’s 
Adm’r v. Travelers’ Insurance Co., 124 Ky. 733, 9% S. W. 963, 30 Ky. Law Rep. 
943, 124 Am. St. Rep. 425; Masonic Life Ass’n of New York v. Robinson, 149 Ky. 
80, 147 S. W. 882, 41 L. R. A. (N. S.) 505; Id. 156 Ky. 371, 160 S. W. 1078; 
Cooley’s Law on Insurance, vol. 2, p. 2558.” 

For a like case involving life insurance, see Kentucky Central Life & Accident 
Ins. Co. v. Edmonson, 218 Ky. 825, 292 S. W. 511. 

It results therefore that this contention of the appellant must be disallowed. 

[5, 6] In his petition filed in this case, appellee averred in substance that the 
appellant had insured his car for the sum of $1,060, that the car had been des- 
troyed by fire, and that by reason of this destruction the appellant was indebted 
to him in the sum of $1,060. There was no averment whatever as to what the car 
was worth at the time of its destruction, and hence the petition was plainly demur- 
rable. Federal Fire Ins. Co. v. Harvey & Co., 225 Ky. 838, 10 S.W.(2d) 311. 
Appellant objected and excepted to all of the appellee’s evidence concerning the 
value of this automobile, and also objected and excepted to the instructions under 
which this case was submitted to the jury. Hence it cannot be said that appellant 
voluntarily tried this case on the assumption that the issue as to value had been 
properly pleaded or proven. This being true, the case is taken without that line 
of cases to the effect that where the parties treat an issue as being present in the 
case, the defeated party cannot after verdict rely for a new trial on the ground 
that such issue had been defectively pleaded. On the other hand, it falls within 
the rule of Connecticut Fire Ins. Co. v. Moore, 151 Ky. 18, 156 S. W. 867, 868, Ann. 
Cas. 1914B, 1106. We there said: “In this case the petition did not show that the 
goods destroyed had any value, or that plaintiff sustained any loss by the fire. 
There being no allegation of loss, proof of loss was not admissible, and none was 
admitted for the purpose of showing loss. The only evidence as to the value of the 
goods destroyed was admitted for an entirely different purpose. No loss was 
proved or admitted. The issue of loss or damage to the goods was not submitted 
to the jury. While we have been very liberal in applying the rule that a verdict 
will cure a defect in the pleadings, we have never gone to the extent of holding 
that where the petition fails to’ state a cause of action or some fact essential to 
the cause of action, and there is neither an admission nor proof of this fact, nor a 
submission of the question to the jury, such defect in the petition will be cured by 
the verdict. * * * As there was neither allegation nor proof of loss, the motion 
for the peremptory should have been sustained.” 

That case was reversed because plaintiff had failed to make an allegation of 
loss in her petition and there was no proof or submission to the jury of the issue. 
Although there was proof of the loss introduced by the appellee in the instant 
case, it was admitted over the appellant’s objection. The objection should have 
been sustained since, as the Moore Case, supra, said: “There being no allegation 
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of loss, proof of loss was not admissible.” With the objectionable evidence elim- 
inated, there was nothing in this regard to submit to the jury, and hence the court 
when it did so over the appellant’s objection again erred. Hence the motion of 
the appellant for a peremptory instruction should have been sustained. 

The argument of appellee’s counsel which it is claimed was improper will 
probably not occur again and need not be further noticed. The appellant’s argu- 
ment that the evidence as to what the agent said the Blue Book would show should 
have been excluded is without merit, for this evidence was not admitted to estab- 
lish any information contained in that Blue Book or any duty upon the appellant 
to check against any representations made by the appellee, but to show that this 
agent did not write the policy in reliance upon anything the appellee said, but upon 
sources of information which he claimed to have in his own possession. 

For the reasons hereinbefore set out, this judgment is reversed, with instruc- 
tions to grant the appellant a new trial in conformity with this opinion. 


SCHOTT v. CONTINENTAL AUTO INS. UNDERWRITERS. 
No. 29218. 
Supreme Court of Missouri, Division No. 1. July 9, 1930. 
Motion for Rehearing Overruled Sept. 4, 1930. 
31 Southwestern Reporter (2d) 7. 
1. STATUTES. 
Special act may be repealed by general act, depending on intention. 


(For other cases, see Statutes, Dec. Dig. § 162.) 


2. INSURANCE. 

Act authorizing injured party to proceed against insurer of party causing 
injury for satisfaction of judgment held applicable to reciprocal insurance com- 
panies (Laws 1925, p. 274; Rev. St. 1919, § 6385). 


Laws 1925, p. 274, provided that injured party recovering judgment 
for injury shall be entitled to have insurance money under policy in- 
suring party causing injury applied to satisfaction of judgment. Rev. 
St. 1919, § 6385, provided that no law relating to insurance shall apply 
to exchange of indemnity contracts. 


(For other cases, see Insurance, Dec. Dig. § 12%.) 


9. INSURANCE. 
Indemnity policy, providing for notice by insured to insurer of claim of loss, 
held not intended to require personal service of notice. 
Policy indemnifying insured against loss by death or injury in opera- 
tion of motorbus, provided for immediate written notice to insurer at 
its home office in case of loss, for written and telegraphic notice in 
case of theft, and in case of suit that insured shall immediately forward 
by registered mail summons and other process to insurer. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


10. INSURANCE. 

What is implied in policy of indemnity insurance is as much part of con- 
tract as though written therein. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


11. INSURANCE. 

Indemnity policy, requiring “immediate written notice” of loss to insurer, held 
complied with by insured’s mailing of notice of loss on day following accident. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

Suit by Frances S. Schott against the Continental Auto Insurance Under- 
writers. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Ellison, Dabbs & Flora, of St. Louis, and Randolph & Randolph, of St. 
Joseph, for appellant. 

Eastin & McNeely, of St. Joseph, for respondent. 

RAGLAND, J. 

“This is a suit in equity brought under sections 1 and 2 of House Bill No. 53, 





Auto. } Schott v. Continental Auto. Ins. Underwriters 1285 


enacted by Fifty-Third General Assembly of Missouri, appearing at page 274, 
Laws of Missouri, 1925. * * * 

“Judgment was rendered in favor of plaintiff from which judgment the defend- 
ant, Continental Auto Insurance Underwriters, appealed. The defendant, Mid- 
west Transit Company, although served, made no appearance in the case. 

“The plaintiff is a resident of St. Joseph, Missouri. The defendant, Con- 
tinental Auto Insurance Underwriters, hereinafter referred to as the Under- 
writers, is a reciprocal or inter-insurance exchange, organized under the law of 
Illinois and doing business in Missouri under article 13, chapter 50, Rev. St. 1919, 
as amended by the laws of 1921 (Laws 1921, p. 408). Defendant, Midwest Transit 
Company, hereinafter referred to as the Bus Company, is a motor bus company 
operating between Chicago, Illinois, and Kansas City, Missouri, with offices in 
St. Louis, Missouri. 

“On February 26, 1926, the defendant Underwriters issued its. policy of insur- 
ance to the Bus Company covering the motor bus involved in the accident in 
which plaintiff was injured, which bus was cwned by the defendant Bus Company, 
and which policy was in force at the time of the accident. 

“The policy provided indemnity in part two thereof in favor of the assured 
as follows: 

“*Part II—Indemnity. 

“‘Against actual loss from legal liability arising or resulting from claims 
upon the Assured for damages by reason of the ownership, maintenance, or use 
of the automobile described above, owned by the Assured; if such claims are 
made on account of: 

“Death and Injury to Persons. 

“*(A) Bodily injuries including death resulting therefrom, suffered or alleged 
to have been suffered, by any person or persons, as the result of an accident 
occurring while this policy is in force; Provided, however, that the liability of 
the Underwriters is limited to Five Thousand Dollars for injury to or death of 
any one person, and, subject to the same limit for each person, and limited to 
Ten Thousand Dollars for any one or more accidents involving injuries to or 
death of more than one person.’ 

“Said policy provided under paragraph 2 of the conditions thereof: 

“*2. The assured shall give the Underwriters at its Home Office in Spring- 
field, Illinois, immediate written notice of any accident, damage or loss covered 
by the provisions of this policy with the fullest information obtainable * * * It 
is a condition of this policy that in the event the assured fails to furnish the 
Underwriters in writing at its Home Office at Springfield, Illinois, notice of any 
accident, damage, theft or loss covered hereunder within five days from the date 
of the happening thereof, the Underwriters shall not be liable to the assured for 
any such loss or damage.’ 

“Paragraph 12 of the conditions of said policy provided: 

“42. No suit or action on this policy for the recovery of any loss or damage 
shall be sustainable in any court of law or equity until sixty (60) days after 
each and all of the foregoing conditions and requirements shall first have been 
complied with by the assured, and the amount of the said loss or damage ascer- 
tained and determined under the provisions of this policy; and if the loss be 
sustained under clauses A and/or B, Part II of this policy, it shall only be brought 
by the assured for reimbursement of the amount of the cost actually incurred, 
and paid in money by the assured, after trial of the issue (the loss shall include 
all courts costs legally assessed against the assured in such suit, and interest 
accruing on the judgment), not exceeding, however, in any event, the amount 
specified in clauses A and/or B, Part II of this policy.’ 


“Paragraph 15 of the conditions of said policy provided: 


“‘This policy is issued and accepted subject to the foregoing conditions and 
stipulations, together with such other provisions, conditions, stipulations and 
agreements as may be endorsed hereon or attached thereto.’ 


“On July 5, 1926, plaintiff was riding in a touring car, owned by her husband 
and driven by her daughter, on Highway No. 40 in Lafayette County, Missouri, 
near Odessa, and on the evening of that day, while attempting to pass a bus 
of the defendant Bus Company, and without coming in contract with the bus, 
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ran off the pavement and was injured. She thereafter filed suit in the Circuit Court 
of Lafayette County, Missouri, against the defendant Bus Company, and on 
February 22, 1927, judgment was rendered by default for $10,000 in favor of 
plaintiff and against the defendant Bus Company. This judgment is the basis of 
this suit. 

“In the trial of this case plaintiff made formal proof of the policy of insur- 
ance issued by the Underwriters to the Bus Company, the judgment in the 
Circuit Court of Lafayette County, and proof that no payment had been made 
on that judgment. Also, the plaintiff introduced as a witness Miss Marie Schott, 
driver of the car in which plaintiff was riding at the time she was injured, who 
gave her version of the cause of the accident. 


“The defendant Underwriters took the depositions of the officers and driver 
of the Bus Company, and the depositions of the officers and employees of the 
Underwriters at Springfield, Illinois, for the purpose of showing that the Bus 
Company never at any time gave the Underwriters notice of the accident of 
July 5, 1926, in which plaintiff was injured. Two of the officers of the Bus 
Company testified that they mailed a notice to defendant. Defendant contends 
these witnesses had the accident of July 5, 1926, confused with an accident oc- 
curring near the same place and with same driver, August 19, 1926, and that 
the first notice that the Underwriters ever had of this accident was on October 
7, 1926, when J. H. Stolper, an attorney for the Bus Company, residing in 
Muskogee, Oklahoma, wrote a letter to the Underwriters at Springfield, Illinois, 
enclosing in this letter the summons and petition of plaintiff’s suit filed in 
Lafayette County against the defendant Bus Company. The policy of insurance 
provided that the Bus Company should within five days after any accident hap- 
pened notify the Underwriters of such accident. The defendant herein contends 
that since it received no notice of the accident until more than three months after 
the accident occurred, it was not bound under its policy of insurance to defend 
the suit of plaintiff against the Bus Company in Lafayette County, and the 
Underwriters returned the summons and petition to the attorney for the Bus 
Company at Muskogee, Oklahoma, the same day they were received, October 
27, 1926, advising him that they were not interested in that suit. Mr. Stopler, 
the attorney for the Bus Company filed a demurrer to plaintiff’s petition in 
Lafayette County, but made no further defense to the action, and the judgment 
was taken on her petition by default in the sum of $10,000 against the defendant 
Bus Company. 

“Defendant Underwriters set out in its answer and pleaded as a further 
defense to plaintiff’s cause of action that said Act of 1925, upon which plaintiff’s 
petition is based, is not applicable to reciprocal or inter-insurance exchanges 
operating under Article 13, Chapter 50 Revised Statutes of Missouri of 1919, 
and also that said Act is unconstitutional in that it violates Section 34 of Article 
4 of the Constitution of Missouri in that it does not state that it repeals or 
amends Section’ 6385 of Article 13, Chapter 50 of the Revised Statutes of 
Missouri of 1919; and that said Act violates Section 28, Article 4 of the Con- 
stitution of Missouri in that its title does not clearly express its subject, and 
that said title does not show that it creates direct liability in favor of injured 
claimants against insurers, and that it prohibits and restrains insurer’s rights to 
make purely indemnity contracts, but the title to said Act indicates that it 
regulates only the manner of payment under liability contracts of insurance after 
the loss has occurred; and further that said Act is unconstitutional as being in 
violation of Section 28 of Article 2 of the Constitution of Missouri in that it 
unlawfully deprives defendant of its right of trial by jury in the determination 
of the questions of fact in actions at law, and unlawfully deprives it of its legal 
defense to said action. 

“The defendant Underwriters at the beginning of the case objected to the 
introduction of any evidence on the ground that the paintiff’s petition did not 
state facts sufficient to constitute a cause of action, which was overruled by 
the court, and at the conclusion of the case the court entered a decree finding 
that the defendant Underwriters is indebted on account of the injury to plain- 
tiff in the sum of $5,000, and adjudged and decreed that the defendant Under- 
writers pay to the plaintiff upon said judgment, and under the terms of said 
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policy, the sum of $5,000, and that the plaintiff recover her costs in this behalf 
expended.” 

The foregoing statement of the case by appellant is concurred in by respon- 
dent. The single issue of fact involved is whether the bus company gave the 
underwriters notice of the accident in conformity with the terms of the policy. 
Some further statement of the evidence relating thereto will be made when 
that issue is taken up for consideration. 

Appellant’s contentions, as forecast in its answer and covered by its assign- 
ments of error, are as follows: (1) The act of 1925, referred to in the answer, 
is not applicable to reciprocal or interinsurance exchanges operating under 
article 13, chapter 50, Rev. St. 1919; (2) the subject of the act is not clearly 
expressed in the title as required by section 28, art. 4, of the Constitution; (3) 
the act denies the right of trial by jury as guaranteed by section 28, art. 2, of 
the Constitution; and (4) the evidence fails to show that the defendant bus 
company gave appellant notice of the accident as required by the policy. 

I. Section 6385, the last section of article 13, c. 50, relating to reciprocal or 
interinsurance contracts, is as follows: 

“Except as herein provided no law of this state relating to insurance shall 
apply to the exchange of such indemnity contracts: Provided, however, that 
the provisions of the retaliatory law shall apply.” 

The act of 1925 is as follows: 


“An act to regulate the payment under contracts of casualty insurance oc- 
casioned by losses on account of bodily injury or death or damage to property, 
and providing for the manner and form of remedy. 

“Section 1. In respect to every contract of insurance made between an in- 
surance company, person, firm or association, whether a stock, a mutual, a re- 
ciprocal or other company, association or organization, and any person, firm 
or corporation, by which such person, firm or corporation is insured against 
loss or damage on account of the bodily injury or death or damage to property 
by accident of any! person, for which loss or damage such person, firm or cor- 
poration is responsible, whenever a loss occurs on account of a casualty covered 
by such contract of insurance, the liability of the insurance company, if liability 
there be, shall become absolute, and the payment of said loss shall not depend 
upon the satisfaction by the assured of a final judgment aganist him for loss, or 
damage, or death, or if the insured becomes insolvent or discharged in bank- 
ruptcy during the period that the policy is in operation or any part is due or 
unpaid; occasioned by said casualty. No such contract of insurance shall be 
canceled or annulled by any agreement between the insurance company and the 
assured after the said assured has become responsible for such loss or damage, 
and any such cancellation or annulment shall be void. 


“Sec. 2. Upon the recovery of a final judgment against any person, firm 
or corporation by any person, including administrators or executors, for loss 
or damage on account of bodily injury or death, or damage to property if the 
defendant in such action was insured against said loss or damage at the time 
when the right of action arose, the judgment creditor shall be entitled to have 
the insurance money, provided for in the contract of insurance between the in- 
surance company, person, firm or association as described in the preceding 
section, and the defendant, applied to the satisfaction of the judgment, and if 
the judgment is not satisfied within thirty days after the date when it is 
rendered, the judgment creditor may proceed in equity against the defendant 
and the insurance company to reach and apply the insurance money to the 
satisfaction of the judgment.” Laws 1925, p. 274. 


[1, 2] Appellant’s argument in support of its contention under this head 
seems to run as follows: The act of 1925 (hereinafter called the act) is a general 
law; said article 13 relating to reciprocal and interinsurance contracts, includ- 
ing said section 6385, is a special law; section 6385 provides that no law of this 
state relating to insurance shall apply to the contracts of companies operating 
as reciprocals; the act does not in express terms repeal or amend section 6385; 
and a general law does not repeal a prior special law by implication. “It is 
* * * true that the presumption against implied repeals had peculiar and 
special force when the conflicting provisions which are thought to work a re- 
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peal are contained in a local or special act and a later general act. The pre- 
sumption is that the special is intended to remain in force as an exception to 
the general act.” 25 R. C. L. 927, § 177. But there is no rule which prohibits 
the repeal of a special act by a general one, the question being always one of 
intention. And there can be no doubt but that it was the legislative intention 
that the act should apply to contracts of reciprocal companies; by its express 
terms they are made subject to its provisions. The effect of the act in that 
respect, therefore, is to ingraft upon said section 6385 another exception. 

[3] But it is said that if the act was intended to be in any respect amendatory 
of section 6385, it is to that extent void because violative of section 34, article 4, 
of the Constitution, in that it does not designate the words inserted and then 
set forth in full the section as amended. As to this) it is sufficient to say that 
the constitutional provision mentioned has no application to repeals or amend- 
ments by implication. Dorris Motor Car Co. v. Colburn, 307 Mo. 137, 155, 270 
S. W. 339. 

[4] II. The act appears to have been, in the main, copied from a statute 
of Massachusetts, which had been construed by the Supreme Judical Court 
of that state in Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 188 1 A. L. R. 
1374. It must be presumed that the Legislature in adopting the statute also 
adopted the construction which had been put upon it by the highest court of the 
state of its original enactment. We shall therefore keep in mind the Massa- 
chusetts court’s construction of the statute in considering the further questions 
raised in this case with respect to it. 

Appellant insists that the subject of the act is not clearly expressed in its 
title for the reason that the act contains, among other things, the following 
provisions of which the title gives no intimation: (1) That whenever a loss 
occurs the liability of the insurer becomes absolute; (2) that payment of the 
loss shall not depend upon satisfaction of final judgment by insured, or the 
death of insured, or the insolvency, or discharge in bankruptcy of the assured; 
(3) that the contract of insurance may not be canceled or annulled by any 
agreement between the assured and the insurer; and (4) that the judgment 
creditor shall have a right to maintain suit directly against the insurer. Before 
entering upon an anaylsis of the act, a consideration of the mischief it was 
intended to remedy may not be amiss. 

It had long been the custom of many companies writing policies of casualty 
insurance to insert in their contracts a provision similar to the one in the con- 
tract involved in this case, namely: “If loss be sustained * * * under this 
policy, it (suit) shall only be brought by the assured for reimbursement for the 


amount of the loss actually incurred, and paid in money by the assured, after 
trial of the issues.” 


In State ex rel. Western Automobile Insurance Co. v. Trimble, 297 Mo. 
659, 249 S. W. 902, we were called upon to construe such a provision, and in 
that case, although the insured had suffered judgment on account of a casualty 
covered by his policy, and had obtained satisfaction of record of the judgment 
by executing solvent notes for the amount to the judgment creditor, we felt 
compelled to hold that he had no cause of action against the insurer until he had 
actually paid the judgment in money. 


In Goerss v. Indemnity Co., 3 S. W. (2d) 272, 274, the St. Louis Court of 
Appeals reviewed at length decisions showing a studied effort of the courts 
everywhere, “in pursuit of manifest justice, by one process of reasoning or an- 
other, to compel the insurer to answer for the insured’s liability, whether the 
insured had paid his liability or not.” Among others, it quoted from Davies 


v. Maryland Casualty Co., 89 Wash. 571, 154 P. 1116, 155 P. 1035, L. R. A. 1916D, 
395, 398, as follows: 


“The Davies claim against the coal company was long resisted by the 
casualty company. To reimburse for such a claim, when established by judg- 
ment and paid, was the purpose of its contract. The judgment has established 
that claim. Nothing remains except a form. The casualty company in effect 
says to Mrs. Davies that, if the coal company will pay her at one end of the 
desk, the casualty company will repay the coal company at the other end. 
Not one thing besides, does it argue, is wanting to its liability except this for- 
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mula. On that process it insists, not because when the coal company shall 
have first paid and the casualty company shall then have given reimbursement 
there will result to it a right, claim, or even a salvage interest against the coal 
company or its assets, but because it wishes the thing done in just that way. 
It will pay a moment after, not a moment before, the coal company pays. If 
the latter will but get a loan for a few moments from some one else and pay the 
judgment, then the casualty company will hand it a check, perhaps long pre- 
viously prepared.” 

It had not infrequently happened that an insolvent insured, after incurring 
liability, effected a collusive settlement with the insurer and canceled his policy 
in order to thwarth the collection of a judgment against him through garnish- 
ment of the insurance money. 

_ The mischief which the Legislature had in mind is obvious; to remedy that 
mischief it passed an act to regulate the payment under contracts of casualty 
insurance. 

[5] An analysis of the act discloses that it regulates the payment in three 
particulars: (1) It prescribes the time when the payment shall be made, (2) the 
persons to whom it shall be made, and (3) the manner in which it may be en- 
forced. With respect to the first it accelerates the payment: The insurer may 
not defer payment until after a judgment against the insured has been paid 
by the latter in money, the obligation on the part of the insurer to pay accrues 
the moment judgment against the insured has been rendered. As to the second, 
the act provides that upon the recovery of a final judgment against the insured, 
the insurance money shall be applied to the satisfaction of such judgment, and 
such application may not be prevented by the insolvency or discharge in bank- 
ruptcy of the insured, nor by the cancellation of the policy or a settlement 
between the insurer and the insured. The third regulation merely prescribes 
the method by which the two preceding ones may be given effect. “Regulation 
of the payment” is the single objective of the act; if it effects the changes in 
contracts of casualty insurance claimed by appellant, then such changes are 
merely incident to and grow out of the provisions regulating the payment. The 
act as respects its title is not obnoxious to section 28, article 4, of the Consti- 
tution, as we have universally construed it. State v. Miller, 45 Mo. 495; Ewing 
v. Hoblitzelle, 85 Mo. 64; State ex rel. v. Vandiver, 222 Mo. 206, 121 S. W. 45; 
State ex rel. v. Gordon, 261 Mo. 631, 170 S. W. 892; Elting v. Hickman, 172 Mo. 
237, 72 S. W. 700; O’Brien v. Ash, 169 Mo. 283, 69 S. W. 8. 

III. “The second section establishes a temporary lien in favor of one, who 
has put the damages, resulting to him from the casualty insured against, in the 
form of a judgment, on the amount due under the policy as between the in- 
sured and the insurer. It also affords him the usual remedies of a judgment 
creditor. * * * No discussion is required to demonstrate that the Legislature 
[may establish appropriate forms of relief for existing rights or those rightly 
created, and that it may provide equitable procedure for the enforcement or 
protection of such rights.” Lorando v. Gethro, supra. 


[6] The remedy provided for in the act is essentially that of a creditor's 
bill or equitable garnishment. It is one that has long been applied by courts of 
chancery, and one which may be .invoked by a judgment creditor when the 
property and funds, including choses in action, of the judgment debtor cannot be 
reached by execution, and when execution cannot be otherwise satisfied. Pendle- 
ton v. Perkins, 49 Mo. 565; Geist v. St. Louis, 156 Mo. 643, 57 S. W. 766, 79 Am. 
St. Rep. 545. The act therefore does not deny right of trial by jury as enjoyed 
at common law and as guaranteed by the Constitution of this state. Bates v. 
Comstock Realty Co., 306 Mo. 312, 267 S. W. 641. 

IV. The appellant finally contends that it is not indebted to the bus company 
under the policy, because the latter did not give it notice of the accident in 
accordance with the terms of the policy. There are various provisions in the 
policy requiring the giving of notice. These are all collated and set forth in 
appellant’s brief as follows: 

“Under the heading—In case of Loss—2. ‘The assured shall give the under- 
writers at its home office in Springfield, Illinois, immediate written notice of any 
accident.’ 
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“Under heading—Loss by Theft—3. ‘In the event the property covered 
herein, or any part thereof, be stolen, the assured shall immediately thereafter 
give a written and telegraphic notice of such theft to the underwriters at its 
home office in Springfield, Illinois.’ 

“Under heading—Assured Shall Not Assume Liability—9. ‘If any suit is 
brought to enforce a claim against the assured, the assured shall forward im- 
mediately thereafter, by registered mail, to the underwriters at its home office 
in Springfield, Illinois, every summons and other process as soon as the same 
is served upon the assured.’ 


“Under the heading—Cancellation of Policy—1l1. ‘The assured may cancel 
this policy at any time by giving written notice to that effect to the underwriters 
at its home office. This policy or any coverage guaranteed thereunder, may 
be canceled by the underwriters at any time, upon giving the assured five (5) 
days prior notice thereof. In the event of cancellation the assured shall be en- 
titled to a refund of the unused portion of his premium as calculated by the 
short rate table of cancellation in effect at the underwriters. Notice of can- 
cellation sent by registered mail to the assured, at his last known address as 
shown on the records of the underwriters shall be sufficient.” 


The first one, “In Case of Loss,” is’ the one applicable on the facts in con- 
troversy here. 


The president and secretary of the bus company each testified that they, 
acting in conjunction, at the bus company’s office in St. Louis, Mo., on July 6, 
1926, the day after the accident, prepared a written notice of the accident by 
filling out a blank form furnished by appellant for that purpose, signed and in- 
closed the same in an envelope addressed to appellant at Springfield, IIl., sealed 
and stamped the envelope, and deposited it in a box installed in the Marquette 
Hotel (where the company kept its office) by the United States for receiving 
mail. They further testified that the envelope so deposited had the bus com- 


pany’s return card printed on it and that the same had never been returned by 
the postal authorities. 


Appellant’s office manager testified that mail addressed to it was all de- 
livered in a box at the Post Office in Springfield, Ill.; that he daily, and in 
person, carried such mail to appellant’s office, where he read and assorted it; 
that after so doing he distributed it to the proper departments of appellant’s 
organization; that he never at any time received a notice of the accident of July 
5, 1926, in which the bus company was a participant; and that had he received 
such a notice he would have delivered it to the head of appellant‘s claim de- 
partment. The head of the claim department testified that he had never re- 
ceived such a notice, and various clerical employees of appellant testified that 
there was no record in its office of any such notice or claim. 


Appellant’s counsel suggest that the bus company’s officers have confused 
the accident of July 5th with another accident which occurred shortly there- 
after and of which they duly mailed notice to appellant, but we find nothing 


in the testimony of these witnesses from which such a conclusion can be fairly 
drawn. 


If the testimony of the witnesses on each side be accorded the same degree 
of credibility, the notice was lost in transmission; and, if So, was the provision 
of the policy with respect to notice complied with by the insured? 


According to a general rule, where notice is required to be given by statute, 
or contract, and the manner of serving the notice is not prescribed, personal 
service is intended. There is also an auxiliary rule, likewise general in applica- 
tion, that has the support of authority: “In the absence of custom, statute, es- 
toppel, or express contract stipulation, when a notice, affecting a right, is 
sought to be served by mail, the service is not effected until the notice comes 
into the hands of the one to be served, and he acquires knowledge of its con- 
tents.” 46 C. J. 559. If the language of the applicable provision of the policy 
alone be considered, it must be held, in consonance with the rules just men- 
tioned, either that personal service of notice of loss on the insurer at its home 
office in Springfield, Ill. is required, or, if the general rule may be sufficiently 
relaxed to admit of service by mail, that such service is not effected until the 
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notice is actually received and read by a duly authorized agent of the insurer 
at its home office. 

[7, 8[ But the rules just referred to are merely rules of! construction—at 
least when applied to contracts. They are not controlling therefore, where it 
is manifest from the instrument as a whole that the intention of the parties 
would be thwarthed, rather than given effect, by their application. A more im- 
portant rule in the construction of contracts is that the interpretation must be 
upon the entire instrument, and not merely upon disjointed or particular parts 
of it. “The whole context is to be considered in ascertaining the intention of 
the parties, even though the immediate object of inquiry is the meaning of an 
isolated clause.” 6 R. C. L. 837, § 227. 

[9-11] The policy contains five analogous provisions respecting notice: (1) 
In case of loss, the insured shall give “immediate written notice’ to the insurer 
“at its home office in Springfield, Illinois”; (2) in case of theft the assured shall 
immediately give “written and telegraphic notice” to the insurer at its home 
office, etc.; (3) if suit is brought to enforce a claim, the assured shall immediately 
forward “by registered mail” the summons and other process; (4) if the as- 
sured wishes to cancel his policy, he may do so by giving “written notice” to 
the insurer at its home office; and (5) if the insurer desires to cancel a policy. 
it may do so by giving five days prior notice thereof, such notice to be sent by 
registered mail to the “last known address” of the assured as shown by its records. 
(Emphasis our.) In two instances the notices are required to be sent by regis- 
tered mail, and in one a telegraphic notice in addition to a written notice is 
provided for. When these provisions are read and considered together, in con- 
nection with the character of the business in which appellant was engaged, its 
policyholders being scattered all over the country and the great majority of 
them living and using their motor vehicles in places remote from appellant’s 
home office, it is clear that personal service of none of the notices mentioned 
was contemplated by the parties. Notice by mail must therefore have been 
intended, and such is the clear implication. Beakes v. Da Cunha, 126 N. Y. 
293, 27 N. E. 251. What is implied in the policy is as much a part of the con- 
tract as though expressly written therein. The United States Mail being then 
the contract medium through which notice of loss was to be communicated 
by the insured to the insurer, it follows that, if the officers of the bus company 
mailed such a notice to appellant, on July 6th, as testified by them, the require- 
ment of the policy with respect to the giving of notice was complied with by the 
insured. 13 C. J. 300. And we so find and hold. 

In view of the conclusions reached, the judgment of the circuit court should 
be affirmed. It is so ordered. 

All concur. 


BROWN v. REPUBLIC CASUALTY & SURETY CO. 
No. 4811. 
Springfield Court of Appeals. Missouri. Sept. 12, 1930. 
31 Southwestern Reporter (2d) 111. 
1. INSURANCE. 


Statements of authorized insurance agent, regarding his offers to pay for 
insured’s automobile destroyed by fire, held competent (Rev. St. 1919, § 6315). 
Testimony disclosed that witness was local agent of foreign insur- 
ance company, with authority to countersign policies as provided by 
Rey. St. 1919, § 6315. He represented company in writing insurance, 
countersigning the policy, collecting the premium, and attempting to 
settle the loss. 
(For other cases, see Insurance, Dec. Dig. § 647.) 
2. INSURANCE. 


Evidence showed that witness, introduced to insured as adjuster, was in- 
surer’s agent; hence his offers to pay for automobile destroyed by fire were 
competent. 


Evidence also showed that witness, as adjuster, wrote letters to in- 
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sured on insurer’s letterheads, and sent blank form for making proof 

of loss in settlement through him of insured’s claim. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

3. INSURANCE. 

Offers by insurance agent and adjuster to pay for automobile destroyed by 
fire held not offers of compromise, and therefore competent; there being no 
threat to sue. ; ; 

Insured testified that agent and adjuster came to see him shortly 
after fire, that adjuster said he would give $500 in settlement of loss, 
and that agent later offered to make settlement for $550. Insurer had 
alleged in answer that value of automobile did not exceed $400. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

4. INSURANCE. 

In action on fire insurance policy, “Red Book” showing average price of 
secondhand automobiles of kind involved, not shown to be correctly made, held 
incompetent. 

The book in question was offered to show average price paid in 
United States for such automobiles over a period of one year, based on 
many thousands of sales. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

5. INSURANCE. 

Disputed value of automobile destroyed by fire held for jury, in action on 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

$775 for secondhand automobile destroyed by fire held not excessive in action 
on $800 policy, notwithstanding purchase price of $600. 

Insurance agent testified that, when policy was written, insurance 
value of automobile involved exceeded $800, and adjuster testified it 
had depreciated from 3 to 5 per cent. Testimony of other witnesses 
showed that automobile was worth from $700 to $800, and was totally 
destroyed. It was shown that relatively low purchase price was due in 
part to friendship and to fact that insured had done work for seller. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Stoddard County; W. S. C. Walker, Judge. 

“Not to be officially published.” 

Suit by George E. Brown against the Republic Casualty & Surety Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

George Munger, of Bloomfield, for appellant. 

Wammack, Welborn & Cooper, of Bloomfield, for respondent. 

SMirH, J. 


The plaintiff filed suit for $800, the amount of an automobile insurance 
policy covering the plaintiff’s automobile valued at $1,000, which automobile was 
destroyed by fire. The answer was a general denial, and the averment of the 
concealment by plaintiff of the fact that the automobile was a secondhand auto- 
mobile, and a further plea of failure to give notice as provided in the policy 
within sixty days from date of loss, and failure to offer or demand appraisal of 
loss as provided by the policy, and that the cash value of the automobile im- 
mediately before the fire was not in excess of $400. 

The replication was a general denial of all new matter contained in the 
answer, with a statement that plaintiff requested an appraisal before bringing 
suit and that it was denied him by the defendant. s 

The cause was tried on September 4, 1929, and the jury returned a verdict 
for the plaintiff in the sum of $775, and judgment was entered for the amount. 

After motion for new trial was overruled, proper steps were taken for ap- 
peal to this court. 


No question is raised here to the pleadings, and no complaint is made as 
to the instructions. 
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There are several points raised in defendant’s motion for new trial that are 
not briefed or pressed as error here, and others briefed that are not raised in 
the motion for new trial, so we shall consider in the order submitted by the 
defendant the assignments properly here for consideration, which are as fol- 
lows: (1) The court erred in admitting into testimony the conversations of 
Biffle and Travers concerning offers to pay specified amounts. (2) Error in 
excluding from evidence a publication offered by the defendant known as the 
“Red Book,” offered upon the question of the value of the car. (3) The ver- 
dict is excessive and is the result of prejudice against the defendant or against 
all insurance companies. 

[1] The testimony shows that A. L. Biffle was the local agent of the de- 
fendant company, with authority to countersign the policies as provided under 
section 6315, Revised Statutes of Missouri 1919. Since the defendant is a foreign 
insurance company and Biffle represented the defendant in writing insurance 
countersigning the policy, collecting the premium, and attempting to settle the 
loss, we think there was no error in proving his statements as to offers to pay 
for the car. Murphy v. Great American Insurance Co., 221 Mo. App. 727, 285 
S. W. 772; Pritchard v. Fire Insurance Co. (Mo. App.) 203 S. W. 223. 


[2, 3] The testimony also clearly shows that A. L. Biffle brought Elmer A. 
Travers and introduced him to the plaintiff and told plaintiff that Travers was 
an adjuster for the defendant, and the evidence shows that Travers wrote letters 
to the plaintiff on the defendant’s letterheads as an adjuster for the company, 
and sent a blank for making proof of loss in settlement through him of this 
claim, all of which shows that he, as well as Biffle, was an agent of the de- 
fendant. But the defendant says their statements were offers of compromise 
and therefore incompetent. The plaintiff testified that Biffle and Travers came to 
see him shortly after the fire to’ adjust the loss, and while the two were together 
Travers said he had been out to see the car and it was a total loss, and in 
placing a value of the wreckage that day he said it was $15, and that the car had 
depreciated in value before the fire from 3 to 5 per cent., and that he would give 
$500 in settlement of the loss, and later Mr. Biffle said he would settle for $550. 


We think these statements could not be classed as offers of compromise. 
No suit had been filed then, and, so far as the record is concerned, no threat of 
a suit had been made. We think it was competent for the purpose of showing 
the value of the car, and especially, so since the defendant had alleged in its 
answer that the car was not worth in excess of $400. 


[4] The next point preserved by the defendant is that the court erred in 
refusing to admit into testimony the “Red Book” offered by the defendant. 
This book was offered to show the average price paid for secondhand automobiles 
of the kind in controversy in the United States over a period of a year based 
on many thousand sales. No authority is cited in support of defendant’s con- 
tention that this book was competent or relevant testimony, and there was no 


showing that the book was correctly and properly made, and we think it was 
incompetent. 


[5, 6] Was the verdict excessive and the result of prejudice as claimed by 
appellant? The testimony of Biffle was that he looked at the car when the 
policy was written and that the insurance value of the car was more than $800. 
The statement of the adjuster was that it had depreciated in value from 3 to 5 
per-cent. The testimony of another witness was that it had not depreciated 
over 2 per cent. The testimony of other witnesses was that the car was worth 
from $700 to $800, and the testimony was that it was a total loss so far as ser- 
vice was concerned. It is true the testimony showed that the plaintiff gave $600 
for the car, but the testimony also showed that he bought it at a bargain and 
for less than its value. It was shown that the person from whom plaintiff bought 
thought and talked about giving it to the plaintiff, and did sell him a bargain 
in the car because of long friendship between them and much work the plain- 
tiff had done for the seller. 

We think the testimony made it clearly a question of fact for the jury, 
and, in view of the testimony of several witnesses as to value of the car and 
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the loss occasioned by fire, we cannot say that the verdict is excessive or the 
result of passion and prejudice. 

The judgment is affirmed. 

Cox, P. J., and Bailey, J., concur. 


ZIMMERMAN v. UNION AUTOMOBILE INS. CO. 
Supreme Court of Oregon. Sept. 23, 1930. 
291 Pacific Reporter 495. 
1. INSURANCE. 

Ambiguities in indemnity policy should be construed favorably to promisee 
when promisor was sole author and could have prevented mistakes. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Automobile indemnity policy insuring against liability for injury to others 
afforded judgment creditor of insured same relief against insurer as insured 
would have if paying judgment. 

Automobile indemnity policy provided that no action should lie 
against insurer until claim for loss shall have been rendered certain by 
payment of final judgment against insured after trial or agreement with 
consent of insurer, and that insolvency or bankruptcy of insured should 
not relieve insurer and that if recovery cannot be sustained because of 
insured’s insolvency, judgment creditor shall have right of action to 
recover against insurer to same extent as insured would have to recover 
had insured paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

Automobile indemnity policy, conferring right of action on injured party 
against insurer in case of insured’s insolvency, could not. be canceled after in- 
jured party’s identity became established. 

Insurer instructed agent to cancel policy on or before December 5, 
1927, but agent failed to prepare new policy in different company until 
December 29, and new policy was not delivered to insured until after 
accident injuring plaintiff. Insured testified he did not know of inten- 
tion to cancel policy until two or three days after accident. Judgment 
was recovered against insured, who was insolvent, and injured party 
sought to recover against insurer under policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. 

Third party’s assent to insurance contract conferring valuable right on third 
party may be presumed. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Department 1. 


Appeal from Circuit Court, Clatsop County; James T. Brand, Judge. 

Action by Norma Zimmerman, alleged beneficiary upon a policy of auto- 
mobile casualty insurance, against the Union Automobile Insurance Company. 
The defense urged against recovery is cancellation of the policy. At the close 
of the evidence both parties moved for a directed verdict. The motion of the 
plaintiff was sustained, and the defendant appeals. 

Affirmed. 

Earl F. Bernard and Henry E. Collier, both of Portland (Collier, Collier & 
Bernard, of Portland, on the brief), for appellant. 


C. W. Robison, of Astoria, and Hy Samuels, of Portland (Julius Cohn, of 
Portland, on the brief), for respondent. 


RossMAN, J. 


The assignments of error present no issues of pleading and appellant’s brief 
does not argue that the court erred in its reception of the testimony; hence we 
shall proceed directly to a statement of the uncontradicted evidence for the 
purpose of determining whether the court erred when it directed a verdict in 
favor of the plaintiff. April 11, 1927, one H. L. Johansen, who was the owner ot 
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an automobile and who sought to obtain protection against claims for injuries 
inflicted upon others through its operation, procured from the defendant a policy 


of casualty insurance in the amount of $5,000, which contained among others 
the following provision: 


“No action shall lie against the Company to recover for any loss or expense 
under this policy unless brought after the amount of such claim for loss or 
expense shall have been rendered certain either by payment of final judgment 
against the Assured after trial of the issues or by agreement between the parties 
with the written consent of the Company. It is a condition of this policy that 
the insolvency or bankruptcy of the named Assured shall not release the Com- 
pany, and if because of such insolvency or bankruptcy recovery cannot be sus- 
tained, the judgment creditor shall then have a right of action to recover against 
the Company the amount of said judgment to the same extent that the named 
Assured would then have had to recover had the Named Assured paid the judg- 
ment, but in no event shall the Company’s liability exceed the limits expressed in 
this policy or its obligation to the Assured.” 


November 28, 1927, the defendant instructed its agent Mr. E. P. Hawkins 
to discontinue its business in the territory where Johansen resided and to cancel 
all of its policies in that district on or before December 5, 1927. Hawkins ap- 
parently desired to retain his clientele, and accordingly effected an arrange- 
ment with the National Union Indemnity Company which enabled him to issue 
policies in the latter company which would protect those whose policies he was 
about to cancel in the defendant company. Because of the time consumed in 
canceling the old policies and substituting in their stead new ones, Hawkins did 
not prepare for Johansen a policy in the National Union Indemnity Company 
until December 29, 1927. The policy which he drafted on that day in the National 
Union Indemnity Company afforded to Johansen substantially the same under- 
takings which were provided in the policy issued by the defendant, and recited 
that it became effective December 29, 1927, at 12:01 a. m. The testimony does 
not disclose the precise day when it was delivered to Johansen; but the de- 
fendant concedes that delivery did not occur until after the accident had hap- 
pened which injured the plaintiff. Johansen testified that he knew nothing 
about the new policy and the intention of the defendant to cancel his existing 
policy until “two or three days after” the accident; appellant’s brief states that 
it was delivered “a short time after the collision.” Defendant’s policy provides: 
“This policy shall be canceled at any time * * * by the company by giving 
five days notice of such cancellation either by registered letter directed to the 
insured, at his last known address, or by personal written notice.” No written 
notice of any kind was given to Johansen, and the first intimation which he re- 
ceived of the intended cancellation was when Hawkins handed to him the policy 
in the National Union Indemnity Company and expressed orally the desire of 
the defendant company that its business be terminated. At that time Hawkins 
gave Johansen the rebate for the unearned premiums, which were thereupon 
applied upon the new policy, and some days later Johansen paid the balance. 
The transaction just mentioned occurred in the latter’s place of business, and 
due to the fact that the policy in the defendant company was at his home he 
did not surrender it, although he promised to do so promptly. When a claim 
was presented against him on account of the accident, he decided to retain both 
policies, and at the time of trial produced both. On the night of December 29, 
1927, Johansen, while operating his automobile, injured the plaintiff. Thereafter 
she sued him and on Ocober 3, 1928, recovered a judgment for $16,864.86 which 
she has been unable to collect due to Johansen’s insolvency. After a writ of 
execution had been returned unsatisfied, she brought the present action to re- 
cover from the defendant $5,000, the amount of the policy. The defense inter- 
posed is that the insurance has been canceled. Johansen notified the defendant 
of the accident before Hawkins delivered the new policy to him. It is agreed 
that this case is not affected by 1927 Session Laws, chap. 216, p. 263. 


[1] It is evident that Johansen acquiesced in Hawkins’s effort to substitute 
the one policy for the other; he accepted the second policy, the rebate, promised 
to return the first, and a few days later paid the balance of the premium. It 
is true that he did not surrender the first policy, but this: omission is fully ex- 
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plained by the circumstances which we have already related. It is plain that 
Johansen did not intend to provide for himself two policies of insurance. If the 
facts just related were the only circumstances before us, Finley v. New Bruns- 
wick Fire Ins. Co. (C. C.) 193 F. 195, relied upon by the defendant, would be ap- 
plicable and recovery could not be had upon the policy executed by the defend- 
ant. But a very material distinction exists between that case and our present 
one. The policy now sued upon, in our opinion, is one which undertakes to 
afford protection against liability and makes as its beneficiaries, in the event of 
the Assured’s insolvency, individuals negligently injured by the latter. In the 
Finley Case the policy, being one of fire insurance, was contract of indemnity 
only we assume. We are aware of the fact that the defendant places upon 
its policy a construction different than the above, but in arriving at our con- 
clusion we have borne in mind the rule that ambiguities in an instrument should 
be construed in favor of the promisee when the promisor was its sole author 
and had the opportunity to prevent mistakes in meaning by employing exact- 
ness of expression. Williston on Contracts § 621. The policy brought before 
the court by the judgment creditor in Rose & Son v. Zurich Gen. Acc. & Liability 
Co., 296 Pa. 206, 145 A. 813, 815, contained an insolvency clause somewhat similar 
to that in the defendant’s policy. The court there held that the undertaking was 
one against liability and that the insolvency clause had the effect of making 
third parties, injured by the negligence of the insured, beneficiaries in the event 
of the assured’s insolvency. We quote from the decision the following: 


“While the claimant is uncertain until an accident happens, that event fixes 
legal responsibility, as to person, time, and place. The clause may be likened 
to a policy of life insurance in which the beneficial interest is payable to the 
estate of deceased. In such a case it cannot be known until death who the 
beneficiaries may be, whether heirs, creditors, or legatees; but the fact that no 
person is named is immaterial. It also bears some similarity to contracts giving 
the insured the right to change the beneficiary, or a mortgagee clause in fire 
insurance, where loss, if any, is payable to the mortgagee.” 


See, to same effect, Gugliemetti v. Graham, 50 Cal. App. 268, 195 P. 64. 


[2] The meaning of the insolvency clause in the Rose Case can be more 
readily discerned than the clause written by the defendant. We have studied 
carefully the latter and have concluded that it undertakes to afford to a judg- 
ment creditor of the assured the same relief against the defendant as the 
assured would have had had he paid the judgment and proceeded against the 
company. We can readily agree with the holding in Merriman v. Maryland Cas. 
Co., 147 Wash. 579, 266 P. 682, 63 A. L. R. 1040, that liability to the beneficiary 
may be conditional upon some stipulated act to be performed by the assured. 
Therefore, if the words, “It is a condition of this policy * * * the judgment 
creditor shall then have a right of action to recover against the company 
* * * to the same extent that the named assured would then have to recover,” 
are intended to permit the beneficiary recovery only in the event the assured 
could recover, we are confronted with the problem whether th company and 
the assured can cancel the policy after the beneficiary’s identity becomes es- 
tablished. We shall express our opinion upon that problem, but before doing 
so we desire to state that we cannot concede that this interpretation. suggested 
by the defendant is correct. In our opinion this language was intended to ex- 
press the character of the beneficiary’s right against the company; that is, it 
shall be as complete as the assured’s right upon payment of the judgment. 


We revert to the question whether the company and the assured can cancel 
the policy after the beneficiary’s identity has become established. When such 
action is contemplated the following facts confront the parties: (a) The com- 
pany for a valuable consideration has made a promise of which the injured 
party is the beneficiary; (b) the policy being one against liability is of value 
to the assured’s estate, 9 Or. Law Rev. 57; (c) the policy confers a right of 
action upon the injured party, Gugliemetti v. Graham, supra, and Rose & Son 
v. Zurich Gen. Acc. & Liability Co., supra; (d) the assured is insolvent; (e) the 
assured is indebted to the injured party; (f) although the contract to indemnify 
the assured against liability is of value to the estate of the insolvent, the con- 
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templated action would deprive the estate of the possession without substituting in 
its stead any value. 

[3, 4] Well-established principles of law, as well as several adjudications 
by the courts of other states, return the answer that such a cancellation cannot 
affect the rights of the beneficiary. Applying the holding in Rose & Son v. Zur- 
ich Gen. Acc. & Liability Co. and Gugliemetti v. Graham, we find that the policy 
gave a direct primary right against the insurance company to any one in- 
jured by the insolvent assured. Much well-reasoned modern authority can 
readily be found holding that such a right cannot be terminated without the 
acquiescence of the beneficiary of the promise. Williston on Contracts § 396; 
Page on Contracts § 2394; Tweeddale v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 
61 L. R. A. 509, 96 Am. St. Rep. 1003; and Rogers v. Gosnell, 58 Mo. 589. The 
following cases applied the principle just mentioned to controversies similar 
to ours, and held that a rescission to which the beneficiary was not a party 
did not terminate his right: Finkelberg v. Continental Cas. Co., 126 Wash. 543, 
219 P. 12; Rose & Son v. Zurich Acc. & Liability Co., supra; Stusser v. Mut. 
Union Ins. Co., 127 Wash. 449, 221 P. 331, and Metropolitan Cas. Ins. Co. of New 
York v. Albritton, 214 Ky. 16, 282 S. W. 187; Boyle v. Manufacturers’ Ins. Co., 
96 N. J. Law, 380, 115 A. 383. See also the footnote in 41 A. L. R. at page 516. 
We subscribe to the same view. Moreover, when an automobilist and an in- 
surance company effect a contract which confers a valuable right upon a third 
party, such as this plaintiff, the assent of the latter thereto may be presumed. 
Williston on Contracts, § 396. The essence of the contract of insurance was 
that if Johansen became indebted to any one through the negligent operation 
of his car and, because of insolvency, could not discharge the debt, the com- 
pany would do so. We quote from Williston on Contracts, § 397: “A promise 
to a debtor to pay his debt is a valuable asset whether the creditor knows of 
it or not, and the debtor, if insolvent, has no right to dispose of it without re- 
ceiving an adequate price for it.” 

We therefore conclude that the attempted rescission did not affect the 
rights of the plaintiff. 14 R. C. L., Insurance, § 192, p. 1013. 

e judgment of the circuit court will be affirmed. 

Coshow, C. J., and Rand, J., concur. 


ROSSIER v. UNION AUTOMOBILE INS. CO. 
Supreme Court of Oregon. Sept. 23, 1930. 
291 Pacific Reporter 498. 


1. INSURANCE. 


Under automobile collision policy, insurer had right to replace or repair damag: 
ed parts. 

The policy provided that insurer should have opportunity to examine 
damaged automobile before repairs were undertaken and that insurer’s lia- 
bility was limited to actual cost of replacement of the property damaged 
or destroyed. 

(For other cases, see Insurance, Dec. Dig. § 595.) 
3. INSURANCE. 

Ambiguity in limitation of automobile insurer’s liability will be resolved in 
favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

Automobile collision policy must be considered in its entirety and conflicting 
clauses reconciled if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
6. INSURANCE. 

“Replacement” in clause limiting automobile insurer’s liability to actual cost 
of replacement of damaged property means “restoration” of property to its condi- 
tion prior to collision. 


In such case, restoration may or may not be accomplished by repair 
or “replacement” of broken or damaged parts, and it cannot be said that 
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there has been a complete “restoration” of property unless it can be said 
that no diminution of value after repair of automobile, 
(For other cases, see Insurance, Dec. Dig. § 502.) 
7. INSURANCE. E f 
Proper measure of damages under automobile collision policy for injury 
to automobile was difference between fair cash value of automobile before and 
after collision. ; is 
The automobile policy provided that liability for loss or damage was 
limited to actual cost of replacement of property damaged or destroyed. 
However, the automobile insured was completely wrecked, the frame was 
sprung, rear axles bent, upholstery seared with acid, doors battered, rear 
wheel broken, windows shattered, and otherwise injured, and to have 
awarded insured damages for the actual cost of replacement of broken or 
damaged parts would have been inadequate relief. 
(For other cases, see Insurance, Dec. Dig. § 502.) 
8. INSURANCE. ; se 
Where it was conceded that automobile damaged in collision was covered by 
insurance and only issue was measure of damages, directing verdict for automo- 
bile owner held not error. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
In Banc. 
Appeal from Circuit Court, Baker County; C. H. McColloch, Judge. 
Action by A. P. Rossier against the Union Automobile Insurance Company. 
Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Wm. G. Smith, of Portland (Collier, Collier & Bernard, of Portland, on the 
brief), for appellant. 


Blaine Hallock, of Baker (Nichols, Hallock & Donald, of Baker, on the brief), 


for respondent. 
Brut, J. 


This action is based on an insurance policy covering damage to automobile, 
arising out of accidental collision. It is conceded that the policy was in effect at 
the time in question and that the automobile of the plaintiff was damaged as a 
result of a collision. The principal questions presented on appeal are: Has the 
plaintiff a right to maintain this action in view of the fact that it was commenced 
prior to the repair of the automobile? (2) What is the measure of damages? 
Relative to the first question, the insurance ccmpany contends that, under the 
policy, it has the right or option to replace broken or damaged parts and put the 
automobile in as good condition of repair as it was prior to the collision. Concern- 
ing the question of damages, the insurer asserts that its liability is limited, under 
the policy, to the actual cost of replacement or damaged or broken parts, and the 
measure of damages is not as the court instructed, namely, the difference be- 
tween the fair cash value of the automobile before and after the collision. Ver- 
dict and judgment were had in favor of plaintiff in the sum of $950, together 
with an allowance of $250 for attorney fees. Defendant appeals. 

Plaintiff purchased a Studebaker sedan for $1,535. A few days later de- 
fendant issued a policy indemnifying him “against direct loss or expense aris- 
ing or resulting from claims upon the insured for damages by reason of the owner- 
ship, maintenance, manipulation or use of the automobile.” By virtue of a full 
coverage collision clause, the liability under the poficy was “extended to in- 
clude damage to the automobile and/or equipment herein described, if caused 
solely by being in accidental collision. *.* *’ It was also provided: 

“In the event of loss or damage to the said automobile, it is understood and 
agreed that the assured shall make a report of said loss or damage to the Com- 
pany in accordance with the terms and conditions of the policy to which this En- 
dorsement is attached, and ‘the: Company shall have reasonable time and oppor- 
tunity subsequent to the receipt of such report to examine the damaged automo- 
bile or its equipment covered hereunder before repairs are undertaken or physical 
evidence removed, but the assurd.shall not be prejudiced by any act on his part 
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undertaken for the protection or salvage of the damaged automobile or its equip- 
ment. 

“In the event of loss or damage to said automobile, whether such loss or 
damage is covered by the policy or not, the liability of this Company for loss or 
damage resulting from collision in accordance with the terms of this Endorse- 
ment shall be reduced by the amount of such loss or damage until repairs ‘have 
been completed, but shall then attach for the full amount as originally written 
without additional premium, subject to the provisions of this Endorsement. 

“The Company’s liability for loss or damage under this Endorsement by rea- 
son of any one collision is limited to the actual cost of replacement of the proper- 
ty damaged or destroyed, and in no event, to exceed the true cash value of the 
automobile current at time loss or damage occurs.” 

On the afternoon of the day the above policy was issued, the automobile 
collided with a truck. Plaintiff alleges that as a result thereof, it was “so bent, 
crushed, warped, twisted, broken and otherwise injured as to render the same of 
no greater value than $450.” There was evidence tending to support the theory 
of plaintiff that, on account of the nature and extent of the damages to the auto- 
mobile, it was not possible to repair it so’as to put it in the same condition as 
prior to the collision. The insurance company offered evidence that it could be 
so repaired. Aside from the question as to whether the action was prematurely 
commenced, the vital issue in the case was as to the extent of the insurer’s lia- 
bility. 

[1, 2] It affirmatively appears from the complaint that there was not a total 
destruction of the automobile, and we believe it was contemplated under the 
policy, although not expressly stated therein, that the insurer had the right to 
replace or repair broken or damaged parts in an effort to put the automobile in 
substantially the same condition as it was prior to the collision. If the car was 
capable of being so repaired, when the plaintiff commenced action without per- 
mitting the insurer the opportunity to exercise such right, a plea in abatement 
would have been proper. In the instant case, however, the defendant did not en- 
ter such plea, but joined issue on the merits. Under such circumstances the right 
of the plaintiff to maintain the action is not open to question. 

[3, 4] We turn to consideration of the extent of the insurance company’s 
liability. The decision of this question hinges upon the construction of the con- 
tract of insurance. It will be recalled that this is not an action for damages 
arising out of tort. It is based on a contract. That an insurer may, by con- 
tract, limit its liability, is well recognized. It is also uniformly held that, if there 
is any doubt or ambiguity in the terms of such limitations, it will be resolved 
in favor of the insured. An insurance policy, like any other kind of contract, 
must be considered in its entirety and conflicting clauses reconciled if possible. 

[5] Unquestionably the primary object or purpose of the plaintiff was to 
be indemnified against loss or damage to_his automobile resulting from accidental 
collision. It is common knowledge that the nature and extent of damage to a 
car may be such that replacement or repair of broken parts will not compensate 
the insured for his loss. In the instant case plaintiff had a new car. It had been 
driven only 140 miles. A mechanic called as an expert witness, speaking of the 
damage to the automobile, said, “It was a wrecked car, you absolutely can’t put 
a wrecked car back in the condition it was before the wreck.” The frame was 
sprung; rear axles bent; upholstery seared with acid:, doors: battered; rear wheel 
broken; windows shattered; and otherwise injured. To award him damages for 
the actual cost of replacement of broken or damaged parts would, indeed, be 
inadequate relief. That there would be diminution of value as the result of colli- 
sion as here shown seems obvious. In many: instances the injury to the automo- 
bile may be of such nature and extent that, after repairs have been made, there 
will be no diminution of value. Under such,circumstances cost or repairs would 


be equivalent to the difference between the value of the automobile before and 
after collision 


[6] In addition to the general provision indemnifying the assured against 
loss or damage by reason of accidental collision, the policy provided for a limita- 
tion of liability “to the actual cost of replacement of the property- damaged or 
destroyed.” “Replacement” as thus used means, in our cpinion, the restoration 
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of the property to its condition prior to the injury. Such restoration may or 
may not be accomplished by repair or replacement of broken or damaged parts. 
It cannot be said that there has been a complete restoration of the property un- 
less it can be said that there has been no diminution of value after repair of the 
car. Courts have differed in their construction of similar limitation clauses and 
will probably continue to do so, so long as policies are couched in language tend- 
ing towards uncertainty and cunfusion. 

In Standard Accident Ins. Co. of Detroit v. Richmond (Tex. Civ. App.) 297 
S. W. 879, 880, in construing a similar limitation of liability clause “suitable 
repairs and replacements,” the court said: “The injury being one for which the 
appellant was liable under the terms of the policy, the appellee had the right to 
claim fuil compensation for his loss) That loss was the difference between the 
value of the car before and after the injury. Apellant had, in effect, contracted 
to do all that reasonably could he done to restore the car to its original condi- 
tion in the way of making repairs and replacements, or to pay the full amount 
of damages sustained. The testimony indicates that the principal damage was 
to the body of the car. Witnesses testified that this could not be restored to its 
original condition by merely being repaired. It was damaged to the extent that 
this was impossible, they stated. Appellant contends that it was only required 
to pay the cost of restoring the car to substantially the same condition it was in 
before the injury. That ‘is true, if the words ‘substantially the same’ mean a 
condition which made the car equal in value to what it was before the injury. 
Anything less than that would not be adequate compensation for the loss sustained.” 

[7] The conclusion reached in the instant case that the proper measure of 
damages is the difference between the fair cash value of the car before and after 
the injury is supported by the weight of authority. Stoops v. First American 
Fire Insurance Co., decided January 20, 1930, 160 Tenn. 239, 22 S.W.(2d) 1038, 
wherein authorities are reviewed; Federal Insurance Co. v. Hiter, 164 Ky. 743, 176 
S. W. 210, L. R. A. 1915E, 575; United States Fidelity & Guaranty Co. v. Corbett, 
35 Ga. App. 606, 134 S. E. 336. To the contrary, see Haussler v. Indemnity Co., 
227 Ill. App. 504. In Sare v. United States Fidelity & Guaranty Co., 53 Nova 
Scotia Reports, 355, a divided court passing on questions of fact held that the 
action was prematurely commenced, since the automobile was capable of being re- 
paired or restored to its original condition, and that the insurer had the option 
to make such repairs. Since the court was equally divided upon such question of 
fact, the decision of the lower court dismissing the action was affirmed. We are 
impressed with the vigorous dissenting opinion of Justice Mellish, wherein he said: 
“The plaintiff contends, and I think rightly, that he is entitled, if no cash payment 
is made, to have a car just as valuable as the car was before the accident.” At 
any rate, we are not concerned with the question as to whether the action in this 
case was prematurely commenced. 

[8] The court did not err in instructing the jury in effect that plaintiff was 
entitled to a verdict. It was conceded by the insurer that the automobile was 
covered by a policy of insurance at the time it was damaged as a result of accidental 
collision. In the affirmative answer and defense, defendant alleges: “That on or 
about the 6th day of August, 1928, while plaintiff was the owner of said auto- 
mobile, said plaintiff was involved in a collision with another automobile and as 
a result thereof plaintiff's said automobile sustained certain damages.” The only 
issue to submit to the jury was as to the measure of damages. See Indemnity Ins. 
Co. of North America v. Gardner, 214 Ala. 528, 108 So. 342. 

Finding no error in the record, the judgment of the lower court is affirmed. 

McBride, J., did not sit in the hearing of this case. 


MILLER v. MANHATTAN FIRE & MARINE INS. CO. No. 4968. 
Supreme Court of Utah. Sept. 6, 1930. 
290 Pacific Reporter 937. 
1. INSURANCE. 


Ambiguity in automobile conversion policy prepared by insurer must be re- 
solved against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

Automobile conversion policy held not to require insured to file sworn state- 
ment of loss. 

The conversion of automobile was insured under rider attached to 
printed form of policy for fire and marine insurance. The form required 
that in case of loss insured was required to give notice in writing to the 
insurer and to render a statement signed and sworn to by insured stating 
place, time, and cause of loss. However, the rider protecting insured from 
conversion provided only that the insured should give immediate notice 
of loss to insurer as provided in general conditions of policy, but did not 
require that insured render sworn statement of loss. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE. 

Insurer under automobile conversion policy held to have waived requirement 
of sworn statement of loss, if any existed. 

After insured Had given insurer preliminary notice of loss due to re- 
moval of automobile, insurer sent insured a blank form to be filled out 
regarding loss, and form as filled out contained everything required by 
general conditions of policy, except that it was not sworn to. Form sent 
to insured contained no jurat, and in making out statement insured in- 
quired of agent in charge of local agency as to necessity of verification, 
and agent told insured that verification was not required. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE. 

As regards liability of automobile conversion insurer, evidence held to show 
that mortgagee had not given mortgagor permission to take automobile from state. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. INSURANCE. 

Mortgagor’s removal of automobile from state, in breach of “mortgagee and 
without knowledge or consent of mortgagee, constituted “conversion” within in- 
surance policy protecting mortgagee (Comp. Laws 1917, § 485). 

Comp. Laws 1917, § 485, makes it a crime for mortgagor of personal 
property to remove property from state without written consent of mort- 
gagee. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

7. INSURANCE. 

In action on automobile policy protecting mortgagee from conversion, finding 
that no conversion was committed held against evidence. 

Evidence was that the mortgagor, without knowledge or consent of 
mortgagee, took the automobile from the state in violation of the terms 
of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8 INSURANCE. 

Under facts insurer insuring mortgagee from wrongful conversion of auto- 
mobile by mortgagor held bound by mortgage provision prohibiting mortgagor from 
taking automobile from state, although mortgage was not attached to policy. 

Facts disclosed that in the policy the property was described as auto- 
mobile delivered to purchaser under a legally enforceable sales contract, 
chattel mortgage, or lien, and that the insurer knew it was insuring either 
a mortgagee or some kind of lienholder, and had opportunity to ascertain 
whether it was one or the other, and that to ascertain whether mortgagee 
sustained loss through conversion, it was necessary to resort to contractual 
relations between mortgagee and mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

9. INSURANCE. 

Evidence held to show that mortgagee protected by insurance policy from 
conversion had made sufficient effort and due diligence in locating mortgagor and 
in attempting to obtain possession of automobile as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from District Court, Salt Lake County; J. H. Wolfe, Judge. 

Action by Annie M. Miller against the Manhattan Fire & Marine Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Fisher Harris, of Salt Lake City, for appellant. 

Fabian & Clendenin, of Salt Lake City, for respondent. 

STRAUP, J. 

This action was brought to recover on an insurance policy issued to the plain- 
tiff by the defendant by the terms of which the defendant insured the plaintiff 
against a “wrongful conversion, embezzlement or secretion” of an automobile upon 
which the plaintiff held a chattel mortgage. The case was tried to the court, who 
on findings rendered a judgment in favor of the defendant. The plaintiff appeals. 

The court in substance found that O. A. Parsons on July 7, 1928, executed and 
delivered to the plaintiff at Salt Lake City, Utah, a chattel mortgage on an auto- 
mobile to secure “his indorsement” on a promissory note executed and delivered 
by E. S. and Eleanor Rich to Parsons and by him endorsed to the plaintiff, and 
that the defendant at the same time issued to the plaintiff its policy of insurance 
insuring the plaintiff against loss of her security by any wrongful conversion, em- 
bezzlement, or secretion of the automobile in the possession of Parsons; that the 
policy, among other things, provided that: 

“This company shall not be liable, neither shall the Assured file a claim, un- 
der this endorsement for any loss unless and until the Assured shall have made all 
reasonable efforts to locate the Purchaser, collect overdue balances, and repossess 
the automobile. If a claim made under this endorsement shall be based upon a 
fraudulent act of the Purchaser, the Assured shall promptly apply to the proper 
authorities for a warrant for the arrest of the Purchaser and render all reasonable 
assistance (not pecuniary) in the apprehension and prosecution of said Purchaser. 

“Where the Assured has failed to collect overdue balance to repossess the 
automobile (after having made all reasonable efforts to locate the purchaser and 
to collect overdue balances and repossess the automobile as provided elsewhere 
herein) the Assured shall give immediate notice of loss to this Company as pro- 
vided in the General Conditions of this Policy, and the date upon which such no- 
tice of loss is received by this Company shall, for the purpose of this insurance, be 
construed as the date of the loss.” 

The court further found that during the month of September 1928, Parsons, 
without the consent or knowledge of the plaintiff, left Salt Lake City with the 
automobile and traveled through the Northwest and “thence to Texas where he 
arrived in October 1928 and that his employer sent him to San Antonio, Texas where 
he remained until April 15, 1928, (1929) and thereafter he was sent to Dallas, 
Texas,” and that during all of that time the plaintiff did not know of the where- 
abouts of Parsons or of the automobile, “but made efforts to locate him”; that 
Parsons was employed by a paint company doing a “national business” in the sale 
of automobile paint and enamel, which fact was known to the plaintiff; that at the 
commencement of the action the automobile was still in the possession of Parsons, 
that he had not disposed of his interest therein, had not actually or intentionally 
concealed the automobile, had committed no act of embezzlement, and had not 
wrongfully secreted or appropriated the automobile; that on October 3, 1928, the 
plaintiff mailed a letter to Parsons at his last known address to the Belvedere 
Apartments in Salt Lake City, Utah, declaring the whole of the note due for 
failure of interest payments and demanded a delivery of the automobile to the 
plaintiff, that no reply was received by her in response thereto, and that the auto- 
mobile was not delivered to her as demanded; that the failure of Parsons to de- 
liver the automobile demanded, and in view that the plaintiff by notice had ac- 
celerated the note and declared it due and payable, she became entitled to take 
possession of the automobile for the purpose of foreclosure, which, and the 
conduct of Parsons and the circumstances surrounding it, created a liability on the 
part of the defendant under the terms of the policy; that on or about October 6, 
1928, the plaintiff notified the defendant of the loss, but no sworn claim’ or’ proof 
of loss was filed as required by the policy, and that the defendant had not waived 
the filing of a sworn claim or proof of loss, although it had waived the time of 
sixty days in which to file it; that some time in December, 1928, the defendant 
located Parsons and the automobile, and on December 28 notified the plaintiff 
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thereof and requested her to co-operate in repossessing the automobile, and on 
January 14, 1929 (after this action was commenced) requested her to sign an 
application for a surety bond for the purpdse of repossessing the automobile, but 
the plaintiff refused to do so and made no effort to repossess the automobile after 
the filing of the notice of loss with the defendant. Upon such findings the court ad- 
judged that the plaintiff was not entitled to recover. Some of the findings by her 
assignment of errors are complained of by the plaintiff, and some by the defendant 
_on cross-assignments. 

The plaintiff especially complains of the findings that there was no wrongful 
conversion, embezzlement, of secretion of the automobile by Parsons; that no 
sufficient or proper proof of loss was filed as required by the policy; that the filing 
of a sworn claim or proof of loss was not waived by the defendant; and that the 
plaintiff failed to co-operate with the defendant in locating and repossessing the 
automobile. It is plaintiff’s contention that such findings are not sufficiently sup- 
ported by and are against the evidence. The defendant disputes that and com- 
plains of the finding that the plaintiff was entitled to take or have possession of 
the automobile for purposes of foreclosure, and that the failure of Parsons to 
deliver the automobile to the plaintiff on demand for failure to pay the interest on 
the promissory note entitled the plaintiff to take possession of the automobile or 
created a liability on the part of the defendant under the terms of the policy. 

The plaintiff throughout all of the transaction was represented by her husband, 
who did all of the business and acted for her. We thus refer to her as Miller. The 
substance of the material portion of the evidence relating to the questions presented 
without substantial dispute is: 

Miller was requested by the Packard Motors Company, dealing in and selling 
automobiles, to purchase a promissory note executed and delivered to Parsons by the 
Riches in the sum of $3,504, dated July 2, 1928, payable in one year with interest 
at the rate of 7 per cent. per annum payable quarterly. The note provided that if 
the interest was not paid as by its terms specified the holder had the right to declare 
the principal due and to recover both principal and interest. The note was secured 
by a second mortgage on real property in Salt Lake City. Miller declined to pur- 
chase the note on the ground that the security, being a second mortgage, was 
worthless; the first mortgage being in the sum of $400. With moneys obtained 
from the sale of the note Parsons was desirous of purchasing an automobile from 
the Packard Motors Company. Miller finally agreed to purchase the note if Parsons 
gave him a chattel mortgage on the automobile purchased by him as additional 
security for the payment of the note. That was done, the note transferred and in- 
dorsed to Miller, and the chattel mortgage given, which, among other things, pro- 
vided that the automobile was not to be removed from Salt Lake county, Utah and 
that if default was made in the payment of the note, as by its terms provided or if 
a sale or removal of the mortgaged property was made or attempted, the mortgagee 
was given the right to take immediate possession of the automobile wherever found 
and to proceed with a foreclosure of the mortgage. 

In the mortgage the residence of Parsons is stated to be in Salt Lake City, Salt 
Lake county, Utah; and the evidence without substantial dispute shows that his then 
residence was represented by him to be in the Belvedere Apartments in Salt Lake 
City. Some time after the purchase of the automobile and the execution and delivery 
of the chattel mortgage, Miller received information that Parsons had left the city. 
Miller thereupon called at the apartments where Parsons and the Packard Motors 
Company had told him Parsons resided, and learned that Parsons had gone and that 
his whereabouts was unknown. Miller immediately notified the manager of the 
local agency of the defendant at Salt Lake City that Parsons had gone, that it 
looked suspicious, and requested the local manager to notify the defendant at once 
and to send word to Dallas, Tex., where Parsons formerly lived, and ascertain if he 
were there. The local manager informed Miller that he had done so and received 
a reply that Parsons was not there and that his whereabouts were unknown. There- 
upon Miller on September 13, 1928, wrote the defendant at its home office at San 
Francisco, and after reciting that Parsons on or about June 29 had purchased a 
Packard car, giving a description of it, from the Salt Lake agency, and giving as 
payment therefor a note signed by the Riches and indorsed to and held by Miller 
and secured by a chattel mortgage. on the car with the usual provisions, and that at 
the same time the defendant issued its policy of insurance to Miller covering loss 
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of the car by embezzlement, stated that Miller was informed that Parsons after 
closing the transaction left the state of Utah, traveled in the Northwest, returning, 
through Yellowstone Park, and was last heard from at Cheyenne, but was further 
informed that Parsons was headed for Dallas, Tex.; that the interest on the note 
would be due the latter part of the month, and that Rich said he had no intention 
of paying either the note or the interest, Rich claiming that Parsons had defrauded 
him, and that Miller would therefore be compelled to look to the car for peyment of 
the note; that it was thought Parsons had no intention of returning to Utah with 
the car, in which event the conditions of the insurance policy would be violated 
and that Miller would be compelled to look to the defendant for the pavment of 
all damages sustained through the loss of the car; and that Miller felt it his 
duty to advise the defendant of such facts so that it could take steps to Incate the 
car. A copy of the letter was also sent to the defendant’s Salt Lake Citv agency. 
In reply, the defendant on September 18, 1928, requested the plaintiff to give the 
defendant the policy number covering the automobile in question. Miller on Septem- 
ber 20th furnished that. 

On September 22, 1928, Miller, by registered letter addressed to Parsons at his 
apartments in Salt Lake City, notified him that the three months’ interest on the note 
was $61.32 and would become due on October 2, 1928, and requested payment 
thereof at that time. He also notified the Riches to the same effect. The registered 
letter sent to Parsons was not returned to Miller. On October 3, 1928, Miller fur- 
ther wrote Parsons at his residence at the apartments in Salt Lake City, notifying 
him that he on September 22 had given notice by letter addressed to his apartments 
calling his attention to the interest due on the note and that he had failed to hear 
from him or receive the interest, and that under the terms of the note the whole 
amount at his option became due, and that he now declared the whole amount due, 
and demanded the delivery to him of the automobile, describing it, or the payment 
of the whole amount due on the note. Not anything came from that, no part of the 
note either of interest or principal was paid, and no delivery made of the automobile. 

On September 26, 1928, the defendant wrote Miller—in re policy No. 7396, O. 
A. Parsons—that : 

“We have this day notified the Pacific Coast Automobile Und. Conference of a 
possible embezzlement claim under this policy. We are handing you herewith form 
for reporting an embezzlement loss, and would ask that you kindly complete the 
same, returning to us at your very earliest convenience. Any additional information 
with which you might furnish us, and which might assist us in locating either the 
vendee or the automobile, would be appreciated.” 

In reply to that Miller on October 3, 1928, wrote the defendant: 

_ “TI enclose herewith claim for embezzlement of the automobile fully described 
in the claim. On September 13th I gave your Company preliminary notice of 
facts coming to my attention, which indicated an attempt to embezzle the auto 
described, and have since complied with your requests for all information. 

“The note secured by the chattel mortgage referred to provided that the payee 
might declare the whole indebtedness due upon default in the payment of interest, 
and accordingly demand of payment was made and refused, and I have declared the 
entire indebtedness due, and am now making timely demand for payment. I trust 
you will give this matter prompt attention.” (Italics added.) 


Inclosed with that was the “form for reporting an embezzlement loss” sent 
Miller by the defendant, completely filled in and made out as by the form indicated 
and as sent to Miller for the purpose, giving the name and the address of the 
plaintiff, the Packard Motor Company of Salt Lake and its address, as the dealer, 
O. A. Parsons and his address at Belvedere Apartments, Salt Lake City, as the 
vendee, the make of the automobile, the motor and serial numbers, the type of body, 
model and license number, the color of the body, wheels, and top of the car, the 
date and place of embezzlement, the giving of the chattel mortgage as security for 
the note, and the amount due and unpaid thereon. The blank so filled out and mailed 
to the defendant was properly signed but was not sworn to. The form as sent to 
Miller by the defendant contained no jurat, nor was any attached thereto. Miller 
filled out the form and signed it just as it was sent to him by the defendant. The 
defendant in due course of mail received the claim so filled out. No objection was 
made by the defendant that the report or claim was not sworn to or verified, nor 
was there any suggestion made that the claim or report lacked anything which 





Auto. ] Miller v. Manhattan Fire & Marine Ins. Co. 1305 


Miller was required to give, or that the claim as reported and made out was 
wanting or was insufficient in any particular. When received, the claim was sent 
by the defendant to the Pacific Coast Automobile Underwriters’ Conference at San 
Francisco, and was marked or indorsed by it, “Loss Dept.” It was Miller’s con- 
tention that under the policy he was not required to furnish a sworn claim or 
proof of loss, a matter presently to be considered. However, when he filled out the 
form of the claim or loss sent him, he inquired of the man in charge of the local 
agency of the defendant at Salt Lake City and was informed by him that a sworn 
proof of loss was not required, nevertheless Miller offered to verify the claim or 
make a sworn proof of loss, but the man in charge of the local agency told him 
that was not necessary. Hence, no sworn proof of loss was rendered. 

Miller first learned of the departure of Parsons from Salt Lake City through 
attorneys for the Riches, and who informed him that they had spent two or three 
weeks trying to locate Parsons; that they had chased him all over the country, but 
were unable to locate him. A representative of the Pacific Coast Automobile 
Underwriters’ Conference called on Miller and told him that the matter had been 
referred to him and that he had charge of everything, and asked Miller to furnish 
him a copy of the mortgage and note and a copy of the certificate issued by the 
state of automobile ownership, and to give the Pacific Coast Automobile Under- 
writers’ Conference written authority to seize the automobile. All that was furn- 
ished and given by Miller. 

Not hearing anything more of the transaction, Miller, on December 13, 1928, 
wrote the defendant that: 

“On the 3rd day of October 1928 I made a claim on your company for embezzle- 
ment of automobile by O. A. Parsons under policy No. A—7396 dated July 7th, 1928, 
for $2,115.00, Date reported to Theft Bureau Sept. 13th, 1928. 

“This claim became delinquent on the 5th day of December 1928 as I under- 
stand, but as yet I have failed to receive any information or settlement from you, 
and which I now demand. 

“Please let me hear from you at once, that I may know where I am.” 


That, in due course of mail, was received by the defendant on December 15 
and was referred to the “Loss Dept.” The defendant, however, made no reply 
thereto until December 28, 1928, when it wrote Miller that: 

“Replying to yours of the 13th inst., in connection with embezzlement claim 
reported under our Policy as above captioned, please be advised that this automobile 
has been located in possession of Mr. Parsons at San Antonio, Texas, which is ap- 
parently his permanent place of business at this time. In accordance with the au- 
thority given to the Pacific Coast Automobile Underwriters Conference by your 
office they have endeavored to secure possession of the automobile, however, Mr. 
Parsons up to this time has refused to willingly relinquish possession of the car. 
The representatives of the Pacific Coast Automobile Underwriters Conference at 
San Antonio, Texas, are still endeavoring to secure possession of the automobile, 


and just as soon as this action is taken, we will be pleased to notify you according- 
ly.” (Italics added.) 


That was the first information the plaintiff or her representative had as to the 
whereabouts of Parsons or of the automobile. Nothing further was heard on the 
matter, so on January 11, 1929, the plaintiff commenced this action against the 
defendant by issuing a summons, which on January 12 was served on the defend- 
ant’s local process agent. On January 14, 1929, and before Miller received the 
telegram from the defendant of even date presently to be noted, she wrote and 
mailed the defendant a letter to the effect that the plaintiff had just been requested 
by the National Automobile Theft Bureau to apply to the United States Fidelity & 
Guaranty Company for a $7,000 replevin bond in order to replevin from O. A. 
Parsons the automobile described in the defendant’s policy No. A-7396; that the 
representative of the Theft Bureau would not state that the request was made by 
the defendant’s authority, that Miller was unable to see why the defendant desired 
a bond.as large as $7,000 as the property involved did not exceed in value the sum 
of $2,500 and that Miller ought not to be required to put up any bond in the 
matter as that ought to be attended to by the defendant; and that as ninety days 
had elapsed since the defendant received written notice of all matters connected 
with the claim, and that a substantial time had elapsed since locating the embezzled 
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automobile, Miller felt the defendant ought either to make payment, or on its own 
responsibility return the car without further delay. 

After such letter was written and mailed, Miller received the following telegram 
from the defendant, dated January 14, 1929 (two days after the summons was 
served) : 

“National Auto Theft Bureau advises you will only consider signing bond for 
repossession Parsons automobile if authorized by us. We feel no embezzlement 
committed account terms and conditions of mortgage and your permission granted 
to vendee to remove automobile. We have endeavored to cooperate with you in 
securing automobile for your protection, would suggest you sign bond and advise 
us when you have done so and will continue co-operate in an endeavor to secure 
machine or balance due you.” (Italics added.) 

In reply to the telegram, Miller on the next day wrote the defendant acknowl- 
edging the receipt of the telegram, and referring to its contents stated that his 
attitude with respect to the bond was made clear in his letter “of yesterday,” and 
further stated that: 

“The National Auto Theft Bureau was not her representative. If it is yours 
in this matter then the situation may be quite different. You say ‘we feel no em- 
bezzlement committed account terms and conditions of mortgage and your per- 
mission granted to vendee to remove automobile.’ It would be interesting to know 
what terms or conditions of the mortgage you refer to and what you assume, con- 
trary to the fact, that any permission was granted to the vendee to remove the 
automobile. In addition to which it is a rather late date to announce that you feel 
that no embezzlement was committed, and it is peculiar that you account for the 
feeling by the recital of facts which do not exist. * * * You have already received 
complete and timely notice of the facts on which this claim of loss is based. The 
vendee named in your policy gave as his permanent address the Belvedere Apart- 
ments in Salt Lake City, Utah, and reported that he would maintain the property 
here. Very shortly thereafter, and under a cloud of various complaints, civil and 
criminal against him, he disappeared and has not since been heard from, and the 
note the chattel mortgage was given to secure is past due. The security is not 
available and Parsons cannot be found. You say that he and the automobile de- 
scribed in the policy have been found some place in Texas. That may be so but it 
is of no avail to the insured. We secured the policy to guard against the possibility 
of just such a situation. * * * I wrote your company some weeks ago and in re- 
sponse to their ignoring my letter I have caused to be served a summons upon 
your company which has been returned by the sheriff.” 

In reply thereto, the defendant on January 16 acknowledged the receipt of the 
letter, referred to its telegram of January 14, and stated that it had not heard anv- 
thing further “as to the final action taken, relative to the signing of the bond.” 
It further stated that it had endeavored to co-operate in every way in securing the 
possession of the automobile, but that if the action requested in its telegram was 
not complied with “by Mr. Miller or by Annie M. Miller, the vendor under our 
contract, it will be necessary for us to withdraw our support.” 

The principal business of the defendant, and as its corporate name indicates, re- 
lates to “fire and marine insurance.” It has a printed form of policy for such 
purpose. As provided by such form, the enumerated perils insured against are 
loss of property by fire, loss of property while being transported in a conveyance 
on land or water resulting from stranding, sinking, collision, etc., and loss from 
theft, robbery, and pilferage. In such printed form numerous conditions are 
stipulated as prerequisites to liability; among them, that “in the event of loss or 
damage, the assured shall give forthwith notice in writing to this Company; and 
within sixty (60) days after such loss, unless such time is extended in writing by 
this Company, shall render a statement to this Company signed and sworn to by the 
Assured, stating the place, time and cause of the loss or damage, the interest of 
the Assured and of all others in the property, the sound value thereof and the 
amount of loss or damage thereon,” etc. The regular printed form of policy did not 
include a peril or perils, such as were here insured against. However, to cover and 
include them the defendant had a printed page, the heading of which is, “Wrongful 
Conversion, Embezzlement or Secretion Coverage,” and in which, when filled out, 
stated the name of the assured, the consideration and amount of premium to be 
paid, the perils insured against, being the perils of “wrongful conversion, embezzle- 
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ment or secretion by the mortgagor, purchaser, lessee or other person in lawful 
possession of the insured property under a mortgage, conditional sale, lease or other 
written contract or agreement,” a description of the automobile, the name of the 
dealer from which it was purchased, the name of the purchaser, the date of de- 
livery, the net cash sale price of the automobile and the amount of the unpaid bal- 
ance, conditions as to registration of the automobile, requirements as to recordation 
of the mortgage, conditional sale contract, etc., conditions as to giving notice of loss 
and the filing of a claim and with respect to the defendant’s liability, among which 
are the conditions set forth by the trial court in his findings, a provision that “the 
assured without written consent of this company previously given shall not make 
any settlement with or for the account of the purchaser, except at his own cost”, 
and that “upon filing of a claim under this endorsement, whether loss ensues or not, 
all further insurance under this endorsement covering on the property for which 
claim is filed, shall immediately cease and terminate, and the premium thereon shall 
be earned in full.” The page consists of about fifty-six printed lines of about 
twenty words in each line. It purports to be and contains all of the essentials of a 
completed contract with respect to the perils insured. It was signed by the defend- 
ant and countersigned at Salt Lake City by the Reno Finance Corporation, the de- 
fendant’s local agency at Salt Lake City and with whom Miller transacted the busi- 
ness of the insurance. Such printed page was pasted on and attached to the regular 
printed form of the defendant’s insurance policy, which also was signed by the de- 
fendant and countersigned at Salt Lake City by the Reno Finance Corporation. The 
defendant calls the attached page a mere “rider.” It manifestly is something more 
than that, and in reality constitutes the contract of insurance, and without it there 
would be no contract with respect to the subject and conditions of insurance con- 
templated by the parties. 

[1, 2] As is seen, the trial court, on findings that Miller had failed to file a 
“sworn” statement or proof of loss and that such requirement was not waived by 
the defendant, together with other reasons, denied recovery. It is the contention 


of Miller, and denied by the defendant, that by the language of the policy relating 
to the perils against which he was insured, he in giving notice and filing a claim 


with respect to such a loss was not required to furnish a “sworn” statement of loss 
as a condition precedent to liability, and that the provision in such respect in the 
printed form of the policy relating to fire and marine insurance did not apply, or 
must give way to the language in the portions of the policy relating to a loss arising 
from a peril against which Miller was insured. The only provision in such portion 
of the policy is that the assured “shall give immediate notice of loss to this com- 
pany as provided in the General Conditions of this Policy.” The general condition 
of the policy in such respect provided that “in the event of loss or damage the 
assured shall gave forthwith notice thereof in writing to this company” In such 
respect the two clauses are alike. But the general provision further provides that 
“within sixty days after such loss, unless such time is extended in writing by this 
company,” the assured “shall render a statement to this company signed and sworn 
to by the assured,” stating the time, place, and cause of the loss or damage. There 
are a number of provisions of the so-called general policy which are applicable and 
suitable in a policy insuring against perils for which the form of the general policy 
was prepared and intended, but which manifestly have no application to a loss 
arising from a peril against which Miller was insured. Some confusion arises as 
to the two clauses referred to, because of the manner in which the policy was pre- 
pared and put together by the defendant. The policy being prepared by the de- 
fendant and consisting wholly of language employed by it, whatever ambiguity there 
is with respect to it must be resolved against the defendant. If the defendant in- 
tended that an insured or the plaintiff was required, not only to give “immediate no- 
tice of loss” as by the “general conditions” of the policy provided—forthwith no- 
tice in writing—but also and in addition thereto “render a statement to this com- 
pany signed and sworn to by the assured,” the defendant well could have said so 
and well could have provided that not only immediate notice of loss be given, but 
also that a sworn statement be rendered, as by the general conditions of the policy 
provided. The defendant specifying the one requirement and not the other, it may 
well be assumed it intended only the one and not the other. In such view, the 
plaintiff in such respect did all that was required. 


[3] However, it is not necessary to rest the point there. Though the plaintiff 
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was required to furnish a sworn or verified statement of loss or damage, yet we 
think it clear that the defendant waived such a requirement and that the court erred 
in finding and holding to the contrary. The plaintiff having written the defendant 
of the conditions and circumstances as stated in her letter of September 15, in effect 
that Parsons had departed from the state and had no intention of returning with 
the car and that plaintiff would be compelled to look to the defendant for payment 
of all damages sustained through the loss of the car, the defendant in reply re- 
questing policy number covering the automobile, which immediately was furnished 
and on September 26 writing the plaintiff, “we are handing you herewith form for 
reporting an embezzlement loss,” which on the face of it was designated “report 
of embezzlement of automobile,” asking the plaintiff to fill it out, to “complete the 
same,” and return it to the defendant, which statement containing everything re- 
quired by the general condition of the policy as to the rendition of a sworn and 
signed statement, except that it was not verified or sworn to, if therefore the de- 
fendant by the blank form sent the plaintiff intended that to be a mere notice of 
loss and nothing more and expecting it to be followed up by the rendition of a 
sworn statement, then the defendant’s conduct in the matter was highly misleading, 
though it may not have intended it to be so. The statement as made gave the de- 
fendant all the information required by a sworn statement. No jurat was attached 
to the blank form so furnished the plaintiff by the defendant and on its face char- 
acterized to be a “report of embezzlement of automobile.” In making out the 
statement Miller inquired of the manager or agent in charge of the local agency of 
the defendant whether it was necessary that the statement be verified, expressed a 
willingness to do so, but was told by the manager that a verification was not re- 
quired and was not necessary. In sending the statement to the defendant Miller in 
his letter referred to the statement as “a claim for embezzlement of the automobile 
fully described in the claim,” and referring to the letter of September 13, stated 
that the defendant thereby “was given preliminary notice of facts,” which indicated 
“an attempt to embezzle the automobile described” and that the plaintiff had since 
complied with the defendant’s request for all information. In his letter of Decem- 
ber 13 to the defendant he stated that on October 3 he had “made a claim on the 
company for embezzlement of automobile by O. A. Parsons under policy No. 
A-7396,” that it had been reported to the Theft Bureau, that the claim became de- 
linquent December 5, 1928, that he had failed to receive any information or settle- 
ment from the defendant, and that he now demanded a settlement, and in reply the 
defendant stated it had received plaintiff’s letter of December 13 “in connection with 
embezzlement claim reported under policy” No. A—7396, from all of which, it is 
clear that the plaintiff intended and that the defendant knew he _ intended 
the statement filled out and signed to be just as characterized by him 
and as it purported to be, a claim and_ settlement for the embezzlement 
of the automobile; and it is just as clear that the defendant itself so 
regarded the statement. Certain it is that from the correspondence between the 
parties and through the course of dealings had between them, both the plaintiff 
and the defendant regarded the statement as something more than a mere notice of 
loss. Both spoke of it and treated it as a claim for settlement. If under such cir- 
cumstances the defendant thought that by the terms of the policy the statement 
required verification, and if it desired it to be verified, fair dealing on its part 
called for a request by it that the statement be verified. It made no such request 
or suggestion. It remained silent and lulled the plaintiff into a sense of security 
that he in such respect had done all that was required. In all of the correspondence 
and proceedings had between the parties, the defendant treated and regarded the 
statement as being all that was required of the plaintiff in such particular, and made 
no claim or contention whatever that no sworn or verified statement had been fur- 
nished, until it filed its answer. Even in its telegram sent the plaintiff two days 
after it had been served with summons, the defendant made no such claim, but 
therein began molding a defense on the ground that no embezzlement had been 
committed and that the plaintiff had permitted the automobile to be removed from 
the state; and in its letter to the plaintiff two days thereafter, reiterated such 
grounds of defense and made a further contention that, unless the plaintiff pro- 
cured a $7,000 replevin bond from the United States Fidelity & Guaranty Com- 
pany, it would become necessary for the defendant to withdraw all support in se- 
curing possession of the automobile. The defendant, as the record shows through 
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its own efforts, through the efforts requested by it of the Pacific. Coast Automo- 
bile Underwriters’ Conference and of the National Automobile Theft Bureau, from 
September 15, 1928, was unable to locate Parsons and the_ automobile until De- 
cember 28, 1928, and when he finally was located at San Antonio, Tex., he, on de- 
mand made for possession of the automobile by the Pacific Coast Automobile Un- 
derwriters’ Conference to whom the plaintiff had given authority to seize and take 
the automobile, refused to surrender the possession of it; and because the plaintiff 
at the request of the National Theft Bureau failed to procure a $7,000 replevin 
bond, the defendant withdrew all further support, and now, among other things, 
urges that the statement of claim filed by the plaintiff was not verified. We thus, 
under all the circumstances, are of the opinion that if a sworn statement of loss 
was exacted by the policy, the requirement clearly was waived by the defendant, and 
that the court erred in finding and holding to the contrary. 

[4, 5] The claim made and pleaded by the defendant that the plaintiff had per- 
mitted the automobile to be removed from the state is not supported by the evi- 
dence. It was stipulated that Parsons, if present in court, would testify that when 
he gave the chattel mortgage—‘“at the time of giving it’—he stated to Miller that 
his business required him to travel throughout the Northwestern and Southern 
States and that he “of course would have to take the car with him,” and that Miller 
stated that “the only stipulation was I should have the car back to Salt Lake City 
after the note became due July 7, 1929.” Such testimony was objected to by the 
plaintiff because at variance with the written chattel mortgage. The objection was 
overruled, to which the plaintiff took an exception. We think the testimony was 
improperly received. It clearly varied the terms of the chattel mortgage in which 
Parsons agreed not to remove the automobile from Salt Lake County, and that if 
default be made in the payment of the note as by its terms provided, or if the re- 
moval of the automobile be made or attempted, the mortgagee was given the 
right to take immediate possession of it “wherever found, using all necessary force 
for that purpose.” 

However, to dispute the testimony, Miller and counsel for the plaintiff who 
was present when the mortgage was executed testified that no such statement was 
made; that a few days after the mortgage was executed and delivered, Parsons 
stated to them that he might have occasion to run the car out of the state, and 
asked Miller if he would consent to his doing so, and that Miller most emphatically 
told him that he would not, “that the car must remain in the state until the note 
is paid,” and that Miller and counsel both told him “that he ws not to remove the 
car from the state under any circumstances.” ‘The court made no finding on the 
point, but on the record we think only one finding was permissible, and that is 
that no permission was given Parsons to remove the automobile from the state. 
It was not claimed by Parsons that any such permission was given him either in 
writing or otherwise after the mortgage was executed and delivered. 


[6, 7] Equally untenable is the claim made by the defendant and the conclusion 
reached by the trial court that Parsons had not committed any embezzlement of 
the automobile, or had wrongfully secreted or concealed it. It in effect is argued 
that there was no embezzlement or conversion of the automobile by Parsons be- 
cause it was not shown that he had sold it or otherwise had disposed of it or had 
appropriated any proceeds of sale, and that in law there could be no embezzlement 
or conversion by any mere use Parsons might have made of the automobile, even 
taking it out of the state in breach of the mortgage covenants, unless with the in- 
tention to deprive the plaintiff of his lien or to defeat it, which, it is urged, was not 
sufficiently shown. We have a statute (Comp. Laws Utah 1917, § 485) which’ pro- 
vides that: “Any mortgagor, * * * of personal property who shall, during the time 
such mortgage remains in force, destroy, sell, conceal, or otherwise dispose of the 
whole or any part of the mortgaged property, or who shall remove the same or 
any part thereof from the state without the written consent of the mortgagee, * * * 
shall be deemed guilty of obtaining money under false pretenses, and, on con- 
viction thereof, shall be punished by a fine not exceeding three times the value of 
the property described in the mortgage, or by imprisonment in the county jail not 
more than six months, or by both such fine and imprisonment.” In determining 
whether on the record an embezzlement or conversion or secretion of the auto- 
mobile was committed by Parsons, recourse must be had to the meaning and under- 
standing in which such terms were considered and used by the parties. The cases 
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cited by the defendant (Seattle Dodge Service Co. v. Royal Ins. Co., 135 Wash. 
524, 238 P. 568 and Knutzen vy. North British Insurance & Mercantile Co., 127 Wash. 
650, 221 P. 339) in support of its claim that on the record no embezzlement or con- 
version was committed by Parsons do not, as we think, support its contention. 
Such cases relate to a state of facts different from those here involved. Parsons 
in removing the automobile from the state in breach of the mortgage and without 
the knowledge and consent of the mortgagee committed a crime. Making such use 
of the automobile was adverse and hostile to the rights of the plaintiff and in viola- 
tion of the purpose for which the automobile was permitted to remain in the 
possession of Parsons and for which it was intrusted to him. Such conduct con- 
stituted an exercise of a dominion of the automobile which Parsons had not the 
lawful right to exercise. That it was a clear invasion of plaintiff’s rights cannot 
be doubted. When Parsons removed the automobile from the state, all rights he 
had in and to the possession of it ceased. So, too, when in default of the interest 
payments of the note and for that reason the principal of the note was declared 
due and payable and demand made for the possession of the automobile and the 
refusal of Parsons to surrender it up. Though the removal of the automobile 
from the state without the knowledge or consent of the plaintiff may not technically 
be characterized embezzlement, yet it constituted a conversion by Parsons to his 
own use and benefit of plaintiff’s interest in the automobile as represented by the 
chattel mortgage and was the kind of embezzlement and wrongful conversion con- 
templated by the parties and as expressed in the policy of insurance. Such was 
the conclusion reached in the case of Piper v. Dennis (Tex. Civ. App.) 274 S. W. 
307, in considering a clause in an insurance policy similar to that here involved 
and on facts quite similar to those of the case in hand. But the case here more 
completely and effectively shows a wrongful conversion than was shown in the 
Texas case, for here the mortgagor after all his rights of possession to the auto- 
mobile ceased, on demand made refused to surrender it up, and when finally located 
in Texas in the unlawful and wrongful possession of the automobile on demand 
continued to refuse to surrender possession of the automobile. That such refusal 
constituted a wrongful conversion may not be doubted. At no time after his de- 
parture and removal of the automobile shortly after the mortgage was executed did 
he notify or attempt to notify the plaintiff or any one interested in the note or 
mortgage or automobile of his whereabouts or of the location of the automobile, 
nor did he offer to pay even any part of the overdue and unpaid interest on the 
note or any part of the indebtedness the payment of which he secured by the chattel 
mortgage. Considering the whole of his conduct in the premises evinces an in- 
tention on his part to defeat plaintiff’s lien, if he could, when he removed the auto- 
mobile from the state. Thus, the finding that no embezzlement, or wrongful con- 
version, or appropriation was committed, is, as we think, against the evidence and 
unsupported by it. 

[8] It further is urged that the mortgage was not made a part of the policy 
of insurance, that the defendant had no knowledge of its contents, and hence was 
not bound by any of the terms or provisions of the mortgage. Except that a copy 
of the mortgage was not attached to and made a part of the policy, there is not 
anything in the record to support the contention. The policy expressly provides 
that the assured was insured against the perils of a “wrongful conversion, em- 
bezzlement or secretion by the mortgagor * * * in lawful possession of the insured 
property under a mortgage,” etc. In the policy the insured property is described 
as an automobile delivered July 7, 1928, by the Packard Motors Company, dealer, to 
O. A. Parsons, purchaser, “under a legally enforceable sale contract, chattel mort- 
gage, or lien,” etc., and that all legal requirements for the execution and recording 
of the conditional sale contract, mortgage, or lien had been complied with. The 
plaintiff, Annie M. Miller, was named as the assured, insuring her against the 
perils of a wrongful conversion, embezzlement, or secretion by the mortgagor, etc. 
By the pleadings it is alleged and admitted that on July 7, 1928, Parsons executed 
and delivered to the plaintiff a chattel mortgage on the automobile in question, and 
that on the same day the defendant by its policy insured the plaintiff against a 
wrongful conversion, embezzlement, or secretion of the automobile by Parsons. 
There is no evidence to show that the defendant had not full knowledge of all of 
the terms and conditions of the mortgage. The defendant certainly knew it was 
insuring the assured either as a mortgagee or as some kind of lienholder men- 
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tioned in the policy. The defendant had full opportunity to ascertain whether it 
was the one or the other. To ascertain whether the plaintiff sustained a loss 
through an embezzlement or conversion of the automobile by Parsons, it was neces- 
sary to resort to the contractual relation between the plaintiff and Parsons, whether 
it rested on a chattel mortgage, conditional sale, lease, or other agreement, for all 
such were included in the policy. Whether the defendant did or did not have 
knowledge of the terms of the contractual relation existing between the plaintiff 
and Parsons, so long as such relation rested on one or more of the contractual re- 
lations mentioned in the policy, is not the essence of the matter. The essential 
thing in such respect is as to whether the party, Parsons, falling within the terms 
of the policy, made a wrongful conversion, embezzlement, or secretion of the au- 
tomobile, and to ascertain that, the contractual relation existing between him and 
the assured had to be resorted to. We think the point not well taken. 


[9] Lastly, it is urged that the plaintiff had not fully complied with the terms 
of the policy, in that he had not made sufficient effort or used due diligence in lo- 
cating Parsons and in obtaining possession of the automobile as by the policy he was 
required to do, and in such particular had not sufficiently co-operated with the 
defendant. In such respect the court found that the plaintiff had made efforts to 
locate Parsons; that he had no knowledge of his whereabouts until informed by 
the defendant that Parsons was in Texas; that the plaintiff refused to sign an ob- 
ligation for a surety bond and made no effort to repossess the automobile after 
the filing of his notice of loss. In support of its contention the defendant points 
to the provision of the policy that the defendant was not liable, unless the assured 
made all reasonable efforts to locate the purchaser, to collect overdue balances and 
to repossess the automobile. As soon as the plaintiff was given information that 
Parsons had left Salt Lake City, he on inquiry at the residence of Parsons at the 
Belvedere Apartments learned that Parsons had gone and that his whereabouts were 
unknown. Parsons was traced through the Northwest back to Cheyenne, and 
from there headed for Dallas, Tex., where it was ascertained he formerly resided. 
Inquiry was made from the Riches and of their counsel, who also were interested 
in locating Parsons. By them the plaintiff was informed they had spent two weeks 
in unsuccessful attempts in locating him. The plaintiff immediately notified the 
defendant’s agency at Salt Lake City, who at his request inquired at Dallas, Tex., 
and found that Parsons was not there and that his whereabouts were unknown. 
The plaintiff promptly in writing demanded of Parsons at his last known place of 
residence payment of the three months’ interest due on the’ note. He also de- 
manded it of the Riches. No part of it was paid, and thereupon the plaintiff sent 
a written notice to Parsons’ last known place of residence declaring the principal 
of the note due and payable and demanded possession of the automobile. No part 
of either principal or interest was paid or at any time offered to be paid. Even up 
to or at the time of trial did Parsons or any one offer to pay any part of the in- 
terest or principal. The plaintiff in September notified the defendant of all the 
information possessed by him. The defendant brought to its aid the Pacific Coast 
Automobile Underwriters’ Conference and the National Automobile Theft Bureau 
in locating Parsons. To the former the plaintiff at its request furnished copies 
of the note and mortgage and of the state certificate of automobile ownership and 
gave it written authority to demand and seize the automobile. With all that, Par- 
sons was not located until December 28, 1928. When located, he, on demand of 
the Pacific Coast Automobile Underwriters’ Conference, refused to return the au- 
tomobile or to surrender it up. He unlawfully and clandestinely removed the auto- 
mobile from the state and at all times since refused to return it, or to surrender it 
up, or to pay, or offer to pay, any part of the unpaid interest or principal of the 
note. If Parsons had not before, he certainly made a clear conversion of the auto- 
mobile when, on demand of the Pacific Coast Automobile Underwriters’ Conference 
who were authorized to demand and receive the automobile, he refused to surrender 
it up or to return it. Under the circumstances, any further demand made of Par- 
sons by the plaintiff after he learned of the location of Parsons, for the possession 
of the automobile, would have been unavailing. Thus up to the time of the request 
made of the plaintiff by the National Automobile Theft Bureau for a replevin bond 
in the sum of $7,000, we do not well see what more the plaintiff could have done, 
either in locating Parsons or in regaining possession of the automobile, or in what 
manner the plaintiff could further have aided the defendant in such particular, or 
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wherein he failed to co-operate with the defendant in locating Parsons or in ob- 
taining possession of the automobile. On December 28, 1928, the defendant wrote 
the plaintiff that the representatives of the Pacific Coast Automobile Underwriters’ 
Conference at San Antonio, Tex., “are still endeavoring to secure possession of 
the automobile and just as soon as this action is taken we will be pleased to notify 
you accordingly.” Even up to that time not anything was indicated by the defend- 
ant that anything more was required of the plaintiff, or that he was required from 
thence on to take steps himself to regain possession of the automobile, or to fur- 
ther aid the defendant in so doing. And it was not until after this action was com- 
menced that any request was made that the plaintiff furnish a replevin bond to re- 
claim the automobile. Further, we do not see anything in the policy, nor does the 
defendant point to anything therein, whereby the plaintiff, after he had given the 
Pacific Coast Automobile Underwriters’ Conference written authority to demand 
and receive the automobile, was under obligation to furnish a replevin bond, even 
though the request had been made more timely, and especially not anything under 
all the circumstances disclosed by the record and after an action on the policy had 
been commenced. 

[10] This being a law action, we are not on the record authorized to make or 
direct findings or to render a judgment in the cause. We, finding, as we do, that 
the findings of the trial court in the particulars indicated are not supported by the 
evidence and that the judgment is erroneous, are authorized only to reverse the 
judgment and to remand the case for a new trial. Such therefore is the order. Costs 
to the appellant. 


Cherry, C. J., Elias Hansen, Folland, and Ephriam Hanson, JJ., concur. 


PONTIOUS v. AMERICAN MOTORISTS’ INS. CO. No 22369. 
Supreme Court of Washington. Aug. 22, 1930. 
290 Pacific Reporter 850. 
3. INSURANCE. 

That findings in action on automobile indemnity policy failed to state insured 
owned automobile when accident occurred was immaterial, insurance being against 
damages from “use.” 

Evidence disclosed that insured’s wife was driving automobile at time 

of accident, in which person riding with her as guest was injured. Guest 

then sued insured and his wife, and when insurer refused to defend action, 

insured was compelled to incur certain attorney’s fees, for which he sought 
recovery in present action against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

4. INSURANCE. 


On findings that insurer in automobile indemnity policy refused to defend 


injured guest’s action against insured, insurer held liable for insured’s attorneys 
fees. 


Court found that insurer was promptly notified of accident, but pro- 
cured order of court permitting it to appear in its own behalf, setting up 
issues of fraud, concealment, and conspiracy. Insurer contended its de- 
fense had been as much upon merits of insured’s liability as upon its own 
liability, and hence there had not been any necessity for insured to employ 
counsel. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
5. INSURANCE. 

Finding that insured in automobile indemnity policy became “obligated” for at- 
torney’s fees in defending damage action sustained recovery thereof against in- 
surer, notwithstanding absence of finding of payment. 

Court found that insured had “expanded or become obligated” for speci- 
fied sum for attorney’s fees as necessary expenditure in defending action. 

It was contended insured could not recover because there was no finding 

he had actually paid such fees as necessary expenditure. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Department ‘1. 


Appeal from Superior Court, Cowlitz County; Homer Kirby, Judge. 
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Action by W. E. Pontious against the American Motorists’ Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

J. C. McCoy, of Longview, for appellant. 

W. H. Sibbald, of Kelso, for respondent. 

PARKER, J. 

The plaintiff, Pontious, seeks recovery of attorney’s fees incurred by him in 
defending a claim of damages prosecuted against him for personal injuries re- 
sulting from an automobile accident against which he was insured by the defendant, 
insurance company. A trial in the superior court for Cowlitz county, sitting with- 
out a jury, resulted in findings and judgment awarding to the plaintiff recovery 
in the sum of $500 against the defendant, from which it has appealed to this court. 

The cause is before us for decision upon the findings of the superior court, 
which, in so far as need be here noticed, are as follows: 

“TI. That on the llth day of June, 1928, the defendant, for a valuable con- 
sideration paid to it by the plaintiff, issued its policy number 430043 to the plain- 
tiff wherein and whereby and by the terms whereof the defendant company agreed 
to indemnify the plaintiff against loss from the liability imposed by law’ upon the 
assured for damages on account of bodily injuries accidentally suffered or alleg- 
ed to have been suffered by any person or persons as a result of the ownership, 
maintenance or use of one certain Pontiac Sedan Automobile then and there 
owned by the plaintiff, providing such liability should not exceed the sum of 
five thousand dollars, and further agreed to defend any suit brought to recover 
damages on account of any such alleged damage or liability. 

“TIT. That on or about the 10th day of October, 1928, said automobile, while 
being driven by the wife of the plaintiff, turned over on its side and that one 
Leanna Nelson, who was then and there riding in said car with the wife of plain- 
tiff, as her guest, was injured. 


“TV. That the defendant company was immediately notified of such acci- 
dent and took charge of the investigation, etc., of such accident and an action 
was brought against the plaintiff herein, W. E. Pontious, and his wife, Pearl 
Pontious, for the sum of ten thousand dollars for damages resulting to said 
Leanna Nelson as a result of said accident; that the defendant company declined 
to appear and defend said action for this plaintiff or his said wife, notifying the 
plaintiff to such effect, and procured from the Superior Court above-entitled an 
order, permitting the defendant company herein to appear in its own behalf and 
to set up issues of fraud and concealment and conspiracy, and praying that it 
be discharged from any and all liability on account of its said contract of in- 
surance. 

“V. That in and by reason of the premises the plaintiff was forced to pro- 
cure counsel to defend said action for him and that he engaged W. H. Sibbald, 
of Kelso, Washington, a duly licensed, and practicing attorney of the state of 
Washington, to appear and that such attorney did so appear and defend said 
action on behalf of this plaintiff; that said action was tried to a jury and that 
said jury returned a verdict in favor of said Leanna Nelson and against the de- 
fendant company herein and against this plaintiff, W. E. Pontious and his said 
wife, in the sum of three thousand dollars and that the verdict of said jury 
further found that the plaintiff herein, W. E. Pontious, had not conspired against 
the defendant company or attempted to defraud ‘it, or concealed evidence or de- 
frauded it in any manner and in all things adjudicating the defendant’s conten- 
tions of concealment, conspiracy, etc., against it, the said insurance company, and 
holding it liable for the entire amount of said judgment. 

“VI. That the plaintiff herein has expended or become obligated for the 
sum of five hundred dollars as attorney’s fees in the defense of said action; 
that said sum of five hundred dollars is a reasonable sum for attorney’s fees 
in said action and that there is due and owing from the defendant to the plain- 
tiff the sum of five hundred dollars, no part of which has been paid, though de- 
manded.” 

[1, 2] It is contended in behalf of the company that, because neither the 
complaint nor the findings state that the policy was in force at the time of the 
accident, the record before us fails to support the judgment in that important 





1314 The Insurance Law Journal, Vol. 75 [Dec., 1930 


particular. It is true that neither the complaint nor the findings, in terms, ex- 
pressly so state. Both the complaint and findings state that the policy was issued 
on June 11, 1928, and that the accident occurred on October 10, 1928, which was 
but four months after the issuance of the policy. There was no demurrer to 
the complaint. The affirmative defense set up in the answer plainly assumes 
the policy to have been in force at the time of the accident. A presumption 
of correctness attends the judgment. These considerations, we are of the opinion, 
call for our declining to reverse the judgment upon the ground of this contention. 

[3] It is further contended in behalf of the company that the findings fail 
to state that Pontious was the owner of the automobile at the time of the acci- 
dent. This, it seems to us, is of no consequence in view of the insurance being 
against damages on account of bodily injury “alleged to have been suffered by 
any person as the result of the ownership, maintenance or use of” the automobile; 
and the finding of the superior court that the accident occurred while the auto- 
mobile was being driven by the wife of the plaintiff. The use of the automobile 
was a community use, the damage judgment was a community gbligation, and 
the insurance was insurance of the community against such an obligation. 

[4] It is further contended in behalf of the company that the defense to the 
damage action made by it was as much upon the merits of the question of the 
liability of Pontious as upon the question of its liability upon the policy, and 
that therefore Pontious was not under the necessity of employing counsel to 
defend the action against his liability. We are not able to so read the findings. 
The portions of them touching particularly this contentions are that “the de- 
fendant company declined to appear and defend said acttion for this plaintiff 
* * * and procured from the superior court an order permitting the defendant 
company herein to appear in its own behalf and set up issues of fraud and con- 
cealment and conspiracy, and praying that it be discharged from any and all 
liability on account of its said contract of insurance,” and that Pontious “was 
forced to procure counsel to defend said action for him.’ Pontious was, of 
course, particularly interested in having a strong defense made against his damage 
liability, in view of a threat of a $10,000 judgment being rendered against him 
in the damage action and his being insured by the company against such pos- 
sible judgment only to the extent of $5,000. We cannot say, in the absence of 
a statement of facts telling us what occurred upon the trial, that the court’s find- 
ing that Pontious “was forced to procure counsel to defend said action for him” 
is not supported by the evidence, especially in view of the attitude of the com- 
pany as stated in these quoted findings. We are to remember that the company, 
by its policy, expressly “agreed to defend any suit brought to recover damages 
on account of any such alleged damage or liability.” This, it seems plain, obli- 
gated the company to defend Pontious against the whole of the $10,000 damage 
claim, though it was not obligated to pay in excess of $5,000 towards any damages 
recovered against Pontious. Whether or not the company made substantial de- 
fense against there being recovery against Pontious or directed its efforts prin- 
cipally or wholly to escape liability upon its policy upon the theory of its affirma- 
tive fraud defense, leaving to Pontious and his counsel the burden of defense 
against his liability, we are not advised by any statement of facts properly be- 
fore us. 

[5] It is further contended in behalf of the company that Pontious should 
not be awarded any recovery, for want of any finding that he has actually paid 
attorney’s fees as a neccessary expenditure in the defense of the damage action. 
Our decision in McKenna v. International Indemnity Co., 125 Wash. 28, 215 
P. 66, we think, is decisive against the company upon this contention. It was 
enough that the court found that Pontious had “expended or become obligated” 
for that sum as a necessary expenditure in the defense of the damage action. 

The judgment is affirmed. 

Mitchell, C. J., and Tolman, Beals, and Millard, JJ., concur. 
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CASUALTY 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., Limited v. 
CARLTON & C. R. CO. 
Supreme Court of Oregon. Sept. 4, 1930. 
291 Pacific Reporter 349. 
2. INSURANCE. 

In action for insurance premium on renewal policy, former policy held not 
prejudicial. 

The policy protected insured from claims of public, but premium 
was based on wages paid insured’s employees, and insured offered former 
policy to show that in computing premium thereon insurer placed em- 
ployees working on tracks as in classification of “logging and lumber- 
ing, including transportation of logs to mill and construction, repair, 
maintenance and extension of lines but excluding operations of logging,” 
and not under classification in which insurer now sought to place them, 
as employees engaged in “logging railroad operations and the trans- 
portation of freight and passengers for hire,” on which premiums were 
higher. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

3. INSURANCE. 

Negotiations leading to issuance of policy held admissible, not to change 
policy, but to explain ambiguity in classification on which premium was based. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. APPEAL AND ERROR. 

Insurer, having alleged policy protected insured against accident to em- 
ployees, could not complain that insured argued case as though policy covered 
injury to employees, whereas it protected insured from claims of public. 

(For other cases, see Appeal and Error, Dec. Dig. § 882[3].) 

5. INSURANCE. 
Doubt in insurance policy would be resolved against insurer who prepared 
policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Bank. 

Appeal from Circuit Court, Yamhill County; Arlie G. Walker, Judge. 

Action by the Zurich General Accident & Liability Insurance Company, 
Limited, against the Carlton & Coast Railroad Company. Judgment for de- 
fendant, and plaintiff appeals. 

Affirmed. 

This action was instituted by plaintiff, who is appellant, against defendant 
to collect the premium on an insurance policy issued to defendant to cover its 
liability to one not its employee resulting from the operation of defendant’s 
railroad. The rates were based upon the kind of work performed and amount 
of wages paid defendant’s employees. The following is a statement of the risk 
covered by the policy, the estimated premium for the policy period, and is a 
copy of some special conditions: 

“In consideration of the premium herein provided and of the warranties 
herein made the Zurich General Accident and Liability Insurance Company, 
Limited, (herein called the Company) does hereby agree with the Assured, re- 
specting bodily injuries, or death at any time resulting therefrom, including 
instantaneous death, accidentally suffered or alleged to have been suffered, during 
the policy period defined in special condition 6, by any person or persons not 
employed by the Assured, while at the places designated in special condition 4, 
by reason of the work described in said special condition 4, and during the 
prosecution of such work as follows: (Here follows Indemnity Clause, Limits 
of Liability, and Exclusions.) 

“*A. The premium is based upon the entire remuneration (by which term is 
meant all salaries, wages, earnings for overtime, piece work or contract work, 
bonuses or allowances, and also the cash equivalent of all board, merchandise, 
store certificates, credits or any other substitute for cash) earned during the 
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policy period by all employes of the Assured except those mentioned in special 
condition 5, engaged in the work described in and covered by this policy. The 
premium is subject to adjustment at the termination of the policy period or at 
the end of each period of one year, if the policy be written for a longer term, 
when the Assured shall furnish to the Company, for the purpose of said adjust- 
ment a written declaration of the exact remuneration earned by the said em- 
ployes during the period for which the adjustment is made. If the earned pre- 
mium computed thereon at the rate or rates stipulated in special condition 4, 
exceeds the deposit premium paid, or such portion of it as represents the pre- 
mium for the period for which the adjustment is made, the Assured shall pay 
the additional amount to the Company; if less, the Company shall return to the 
Assured the unearned premium. If the Assured does not keep complete and ac- 
curate payroll records corresponding to the classifications appearing in special 
condition 4 the premium due the Company shall be computed and paid on the 
entire remuneration at the highest stipulated premium rate. Except in the 
event of cancellation by the Company or by the Assured when the Assured 
is retiring from business, the Company shall receive or retain the minimum pre- 
mium stipulated in special condition 9.’ 


““4. A complete description of the work covered by this policy, the places 
where such work is to be done, the estimated remuneration of employes engaged 
in such work for the period of this policy, the premium rate or rates and the 
deposit premium are as follows: 


Premium 

Rate per] Deposit 
100 of Re-| Premium 

muneration. 


, [Places where|Estimated Re- 
such work is |muneration for 
to be done |Policy Period. 


Description of the wor 
covered by this Policy. 


Logging Railroad Op-§tate of Oregon $25,000 $2.06 $515.00 
erations and_ the 
Transportation of 
Freight and Passen- 
gers for Hire. No. 50.000 
2702 Logging & Lum- ™ 
bering, including 
transportation of logs 
to mill and construc- 
tion, repair, mainten- 
ance and extension of 
lines but excluding op- 
erations of logging 
railroad No. 2702 
Machine Shop No. 3632 5,000 0.0396 1.98 
Office Clerical No. 8810 3,000 0.0396 1.18 


“Total Deposit Premium Five Hundred Fifty-One and 16-100/Dollars $551.16.” 


Appellant assigns a large number of alleged errors, but groups them so as 
to reduce the number of points to be considered to a very few. The principal 
alleged error is based on the order of the court admitting, over repeated ob- 
jections of appellant, testimony from the deposition of J. C. Banks and testi- 
mony of J. C. Flora regarding prior oral negotiations concerning the terms 
of the insurance policy. The objections are based on the ground that the terms 
of the policy are very plain and unambiguous and do not permit of oral ex- 
planations or variations. This assignment also covers the giving of certain in- 
structions by the court and refusal to give others requested by plaintiff. To a 
large degree the entire case depends upon the right of defendant to introduce 
testimony regarding the classification of its employees. 


Plaintiff claims that the statement hereinabove set out is free from am- 
biguity or doubt, and fixes the rate and the amount due. It also claims that the 
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$551.16 called “deposit premium” is only a part of the premium earned by plain- 
tiff; that the audit of the books of defendant company shows a premium due 
of $1,102.09, which is $550.93 over and above the amount paid as deposit pre- 
mium. Plaintiff includes under the item “Logging Railroad Operations and the 
Transportation of Freight and Passengers for Hire” the employees of the de- 
fendant working on the roadbed as section hands, repairing the track, and ex- 
tending the railroad. While defendant contends that the employees engaged 
in the repair, maintenance, and extension oi its railroad lines whose annual wages 
were about $50,000 should be classed as “Logging & Lumbering, including trans- 
portation of logs to mill and construction, repair, maintenance and extension of 
lines but excluding operations of logging railroad.” 

By defendant’s computation the earned premium amounted to $372.62. De- 
fendant demands judgment for the difference between that amount and the 
$551.16 paid as estimated premium, or $178.54. Defendant alleges in its answer 
that plaintiff agreed to return the excess, if any, of the estimated premium over 
the earned premium. Plaintiff was allowed the privilege of auditing defendant’s 
books for the purpose of determining the amount of premium actually earned. 

B. A. Kliks, of McMinnville, and Teller, Levit, Silvertrust & Levi, of 
Chicago, IIl., Abraham Asher, of Portland, Paul Sayre and Harold Banta, of 
McMinnville, for appellant. 

Vinton & Tooze, of McMinnville, for respondent. 

CosHow, C. J. (after stating the facts as above.) 

There is no controversy regarding the accuracy of the computation of the 
amount claimed by plaintiff if its method of computation is correct. Plaintiff 
does not dispute the correctness of defendant’s computation if its theory ‘of the 
case is sound. Most of the assignments of error center around the proposition 
that oral testimony is not admissible to alter, modify, or vary the terms of 
the policy because it is in writing. Defendant claims that the oral testimony 
admitted does not alter or vary the terms of the policy but serves two purposes: 
First, to place the court and jury in the place of the contracting parties when 
the policy was executed and delivered; second, to explain an ambiguity in the 
terms of the policy. The ambiguity requiring explanation is the classification 
of the employees of defendant. 

[1] Among other items of evidence objected to was a letter from J. C. Banks 
to the Flora Logging Company which was received and marked Defendant's 
Exhibit 5. This letter is a computation made by Mr. Banks of the amount of 
premium due from defendant. Said Banks solicited the insurance from defendant 
and secured the policy from plaintiff. The record discloses that at the time of 
the hearing said Banks had provided defendant similar insurance from a com- 
pany other than plaintiff. 

The record clearly shows that the premium in dispute is on a policv which 
renewed a former policy. The testimony of Mr. Banks was to the effect that 
in issuing the former policy witness Banks talked with a Mr. Reed, who man- 
aged the general agency of plaintiff in Portland, Ore., at that time. The com- 
putation in the letter follows the computation. made in the former policy. In 
computing the premium on the former policy plaintiff computed as defendant 
now computes the premium on the policy involved in the instant case ane which 
is a renewal of the former policy. Witness Banks testified to the effect that 
he discussed the matter with said Reed, informing Reed of the several classes of 
employees at work for defendant. 


Inasmuch as there is no dispute about the accuracy of the computations, 
aside from the dispute over the classification, I am unable to see how plaintiff 
was injured by receiving the letter in the evidence. Without the letter the 
testimony of Banks is sufficient to take the case to the jury as to the proper 
method of computing the amount due as premium. The letter was immaterial. 
It has no evidentiary value on a disputed issue. Its admission was not pre- 
judicial. 

[2] It is our opinion that the insurance policy is ambiguous. The two pol- 
icies mentioned hereinbefore are identical as to classification. In the former 
policy plaintiff computed the amount of premium as defendant computes it in 
the instant action. No explanation is made for attempting to change the com- 





1318 The Insurance Law Journal, Vol. 75 [Dec., 1930 


putation when the policy involved in the instant action has not changed the 
classification. For that reason the former policy and the testimony in regard 
thereto was admissible over the objection of plaintiff. The former policy with 
the testimony about plaintiff’s computation of premium thereon was an ad- 
mission against interest. 

Examining the classification we are of the opinion that only those who 
operated the trains for defendant are included in the classification designated 
“Logging Railroad Operations and the Transportation of Freight and Pas- 
sengers for Hire.” Such was the computation of the same classification in the 
former policy. Plaintiff seeks to include the employees who work upon the 
tracks, constructing new lines, maintenance and repair of the track, as operators 
of the railroad. To include such in the word “operating” is to give to that word 
a very extensive meaning. Yet plaintiff earnestly contends such to be the 
proper construction of the policy. 

[3] The letter objected to and other oral testimony was admitted by the 
court on the theory that there was an ambiguity, and therefore testimony of the 
negotiations leading to the issuance of the policy and of the construction of 
the classifications in the former policy were admissible, not to change in any 
particular the policy, but to enable the jury to determine which contention as 
to the classification was correct, that of the plaintiff or that of the defendant. 
In this we think the court did not err. 

[4] Plaintiff contends that the policy involved was for the protection of 
the defendant against claims by the public. The policy expresses it in this 
language : 

“In consideration of the premium herein provided and of the warranties 
herein made the Zurich General Accident and Liability Insurance Company, 
Limited, (herein called the Company)’ does hereby agree with the Assured, re- 
specting bodily injuries, or death at any time resulting therefrom, including in- 
stantaneous death, accidentally suffered or alleged to have been suffered, during 
the policy defined in special condition 6, by any persons or persons not em- 
ployed by the Assured, while at the places designated in special condition 4, by 
reason of the work described in said special condition 4, in and during the pro- 
secution of such work. * * *” 


During the progress of the trial defendant lost sight of the particular pro- 
vision of the policy “persons not employed by the assured” and discussed the 
proposition as though the policy was intended to cover injury to the employees 
of the defendant. The policy does base the amount of the premium upon the 
wages and the risk attending the work of the employees. 


“Logging Railroad Operations and the Transportation of Freight and Pas- 
sengers for Hire” is one classification. In that classification the premium is 
fixed at $2.06 on every $100 of the wages paid such employees. Plaintiff cannot 
complain of that “slip” on the part of defendant because in its complaint we find 
this language: “The original policy “was delivered to The Carlton and Coast 
Railroad Company insuring the said Carlton and Coast Railroad Company against 
accidents to its employees in the operation of its business as stated in the terms of 
said policy.” If evidence was admitted on the theory that the insurance cov- 
ered injury to the employees of defendant, then plaintiff invited such error by 
that allegation in the complaint and cannot be heard to say that the court erred 
by any ruling that was based on that theory. Plaintiff does not point out any 
particular error of the court in that behalf, but does complain because of argu- 
ments advanced by defendant along that theory. 


The instructions requested were properly refused. These were based on 
the contention advanced by plaintiff to the effect that the evidence admitted 
over the objection of plaintiff tended to vary the terms of the written contract. 
Sufficient has been said as to the view of the court upon that proposition. The 
instructions given to which exception was taken expresses correctly the theory 
upon which the evidence was admissible. We think the evidence did not tend 
to vary the terms of the contract but, on the contrary, supported the contract. 

[5] We think there was sufficient disagreement about the understanding of 
the parties to the contract to justify receiving the evidence. Plaintiff drew the 
contract. Defendant had a right to assume that only trainmen were included 
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under the classification of $2.06 per hundred while other employees of the de- 
fendant company took the lower rates as contended for by defendant. Such 
was the construction of the policy of which the only one involved in the case 
at bar is a renewal, It is a rule of law well established in this jurisdiction that 
where there is doubt in the meaning of a contract, or any part thereof, the 
doubt shall be resolved in favor of the promisee and against the party which 
prepared the contract. Jaloff v. United Auto Indemnity Exch., 120 Or. 381, 
250 P. 717; Byron vy. First Nat. Bank, 75 Or. 296, 300, 146 P. 516; Or. L. § 721. 

We find no error in the record, and the judgment is affirmed. 

McBride, J., absent. 


McKAY et al. v. GENERAL ACCIDENT, FIRE & LIFE ASSURANCE COR- 
PORATION, LIMITED, OF PERTH, SCOTLAND. No. 22100. 
Supreme Court of Washington. Aug. 15, 1930. 

290 Pacific Reporter 820. 

3. INSURANCE. 


In action on burglary policy, where oral testimony showed unmounted dia- 
monds did not pass by bill of sale, policy held in force as to such diamonds. 

The policy covered all of the property of insured kept in a certain 
safe located in a store. Subsequently the business was incorporated, and 
insured delivered to the corporation a bill of sale transferring, inter alia, 
“all of the stock of merchandise consisting of watches, diamonds,” etc. 
The undisputed testimony disclosed that insured did not intend to pass 
by this bill of sale certain loose diamonds in which he dealt as an individual 
and which he kept at all times in a separate compartment of the safe to 
which he alone had access. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

4. INSURANCE. 

Where burglary policy described business as “jewelry store” and insured 
some pawnbrokering, policy held not avoided, absent substantial evidence of 
tent to deceive (Rem. Comp. Stat. § 7078). 

The policy described the business as a “jewelry store” and the mer- 
chandise covered as “jewelry and merchandise, usual to a jewelry store,” 
while, in fact, the business carried on was, at least ‘in part, that of a loan 
office or pawn shop, and the merchandise, at least in part, pledges or un- 
redeemed pledges. Rem. Comp. Stat. § 7078, provides that no misrepresen- 
tation made in procuring insurance shall avoid policy unless made with in- 
tent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

5. INSURANCE. 

Where burglary policy covered property contained in safe to which insured 
alone had access, court could not assume that joint occupancy of store with cor- 
poration enhanced risk. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

6. INSURANCE. 

In action on burglary policy, burden was on insurer to establish that joint 
occupancy of store by corporation with insured increased risk. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Department 1. 

Appeal from Superior Court, Grays Harbor County; William E. Campbell, 
udge. 
, "hullon by T. H. McKay, trustee in bankruptcy of the Reiner Jewelry Com- 
pany, Inc., and others, bankrupts, against the General Accident, Fire & Life 
Assurance Corporation, Limited, of Perth, Scotland. From a judgment dismissing 
the action, plaintiff appeals. 

Reversed, with directions. 

Martin F. Smith, of Hoquiam, and T. H. McKay, of Aberdeen, for appellant. 

Theodore B. Bruener and Thomas §S. Grant, both of Aberdeen, for respondent. 

ToLMAN, J. 
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Appellant, by this action, seeks recovery upon a policy of burglary insurance 
issued under date of June 21, 1926, to Edward M. Reiner. The case was tried 
to court sitting without a jury, resulting in a judgment dismissing the action. 
The plaintiff has appealed. 

[1] The judgment appealed from is based upon findings of fact made by the 
trial court, and respondent now moves to strike the statement of facts for want 
of sufficient exceptions to the findings. From the transcript it appears that both 
parties presented to the trial court their proposed findings of fact, and on the 
same day and as one transaction the court signed the findings proposed by the 
respondent and refused the findings proposed by the appellant. In an attempt, 
apparently, to comply with the statute, Rem. Comp. Stat. § 383, the court indorsed 
upon the findings proposed by the appellant the following: 

“Foregoing proposed findings No. 1-7 Refused and Exception allowed as to 
each one and plaintiff also excepted to Findings Proposed by Defendant given by 
Court No. 1-7 and exception allowed to each of said findings. March 29-1929.” 

While the statement of facts does not purport to cover what took place at 
the time the findings were signed, the form of indorsement made by the court indi- 
cates clearly that oral exceptions were then taken to each finding as made by 
the court as well as to the failure to make each finding proposed by the appellant, 
and the court and opposing counsel were fully informed as to each particular 
fact or issue of fact for which appellant was contending. To hold the excep- 
tions insufficient, under these circumstances and conditions, would be too harsh 
a ruling, and might result in injustice. We think, under the rule approved in 
Hill Syrup Co. v. Marine National Bank, 128 Wash. 509, 223 P. 595, and the 
cases there cited, that the motion to strike must be and it is denied. 

The policy sued upon by its terms covers all of the property of the insured 
kept in a certain described safe located in a particular store then conducted by 
the insured. Some months aiter the issuance of the policy the business was 
incorporated under the name of Reiner Jewelry Company, Inc., and Reiner then 
drew and delivered to the corporation a bill of sale which, by its terms, de- 
scribes “all of the stock of merchandise consisting of watches, diamonds, jewelry, 
sporting goods,” etc., as well as the store fixtures, lease, and good will of the 
business theretofore carried on by him. The testimony rather clearly and with- 
out dispute shows that in addition to the mounted diamonds, constituting a 
part of the regular stock in trade, Reiner had for some years dealt in loose or 
unmounted diamonds and that at the time of the transfer to the corporation he 
retained and kept the loose diamonds which he thén had on hand and afterwards 
continued as an individual to so deal in unmounted diamonds, keeping them at 
all times in an inner compartment of the safe to which no one save himself had 
access and that at the time of the burglary he had in the safe loose diamonds 
of the value of upwards of $5,000. Not only Reiner, but apparently all of the 
other officers, stockholders, and employees of the corporation, testified rather 
clearly to the same effect and that the corporation never had or claimed to have 
any interest in, title to, or right of possession to any such loose diamonds further 
than that, when the corporation had a customer for such a diamond as Reiner 
might have on hand, he was approached, his price was fixed, and the diamond 
delivered to the corporation for the purpose of making a sale. If a sale was 
effected, Reiner was paid his price, and the balance received from the customer 
went into the corporation’s cash as its profit on the transaction. If no sale was 
made, the diamond was returned to Reiner and replaced with the others in the 
safe. There was no testimony to the contrary. 


The trial court seems to have been of the opinion that the bill of sale was 
sufficiently clear and unambiguous in its terms so as to be conclusive upon the 
question and not open to explanation by oral testimony; that therefore title to 
the loose diamonds passed to the corporation by the bill of sale, and such loose 
diamonds were no longer covered by the policy. But the court did permit the 
appellant to introduce the testimony already referred to in order to make a record 
for this court. 


[2] Were this an action between the parties to the instrument, it might, per- 
haps, be held that the bill of sale was so far unambiguous in its description of 
the property conveyed that the rule as to oral testimony should apply, but that 
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rule has no application in an action such as this, where one of the parties is a 
stranger to the instrument and this exception is as well settled as the rule itself. 
ee National Bank v. Katz, 142 Wash. 306, 252 P. 934, and cases there 
cited. 

[3] There being no finding by the trial court that the witnesses testified 
falsely, and there being nothing in the record to cast discredit upon the main 
and essential features of the testimony to the effect that the loose diamonds re- 
mained at all times the property of the insured, we must perforce hold that the 
policy was in full force and effect as to such diamonds kept in the safe at the 
time the burglary occurred. 

[4] The respondent seeks to raise other defenses not specifically passed upon 
by the trial court: (1) That the policy describes the business of the insured as 
a “jewelry store” and the merchandise covered as “jewelry and merchandise 
usual to a jewelry store” while, in fact, the business carried on was, in part at 
least, that of a loan office or pawnshop, and the merchandise carried was at least 
in part pledges or unredeemed pledges; and (2) that the policy became void under 
its terms because the risk was materially changed without the consent of the in- 
surer, in that the storeroom was, after the corporation came into existence, no 
longer occupied solely by the insured. 

But our statute, Rem. Comp. Stat. § 7078, provides that no misrepresentation 
made in procuring insurance shall avoid the policy unless made with intent to 
deceive, so, since there is no substantial evidence to sustain the idea that the in- 
sured concealed his pawnbrokering and dealing in unreedeemed pledges for the 
purpose of deceiving, or that the business as actually carried on increased the 
risk, we cannot hold that the policy was thereby avoided. 

[5, 6] The form of policy was so prepared that by the filling in of blanks 
it might be made to cover several different items. As actually written, this policy 
covered only certain property while contained in a specified safe, to which the 
evidence shows the insured alone had access. We cannot assume that the joint 
occupancy of the storeroom by the corporation enhanced the risk. The burden 
was on the insurer to establish that an increase of the risk had thus been caused 
but we find nothing in the evidence tending to support such a conclusion. 

While the evidence is not wholly satisfactory as to the number and value of 
the loose diamonds burglariously taken from the safe, there seems to be enough 
to warrant a recovery to the extent of the $3,000 insurance provided by the policy. 

The judgment is reversed, with directions to enter judgment in favor of the 
appellant and against the respondent as herein indicated. 

Mitchell, C. J., and Fullerton, Beals, and Millard, JJ., concur. 
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MISCELLANEOUS 


TUCKER v. STATE. 7 Div. 976. 
Supreme Court of Alabama. June 19, 1930. 
129 Southern Reporter 291. 
1. INSURANCE. 


Whether defendant charged with engaging in business as insurance agent 
without license belonged to “exempt” class held defensive matter (Gen. Acts 
1927, p. 34). 

(For other cases, see Insurance, Dec. Dig. § 30.) 

2. INSURANCE. 

Defense by one charged with engaging in business of insurance agent without 
license that he belonged to exempt class need not be set up by special plea 
(Gen. Acts 1927, p. 34). 

(For other cases, see Insurance, Dec. Dig. § 30.) 

Certiorari to Court of Appeals. 

Robert Tucker was convicted of engaging in business as an insurance agent 
without license (Acts 1927, p. 34), and, on appeal to the Court of Appeals, con- 
viction was affirmed: (129 So. 291), and defendant applies for certiorari. 

Writ denied. 

Riddle & Riddle, of Talladega, for petitioner. 

Charlie C. McCall, Atty. Gen., for the State. 

SAYRE, J. 

[1-3] This court concurs in the ruling of the Court of Appeals to the effect 
that if defendant belonged to one of the exempt classes mentioned in the act 
of 1927 (Acts 1927, p. 34), that was defensive matter to be proved by him. But 
this court does not agree that such defense was necessary to be set up by 
special plea. However, the writ applied for will not be granted on that account 
for the reason that the Court of Appeals appears to have given due considera- 
tion to that defense, nor can this court, on consideration of the opinion of the 
Court of Appeals, say that the court erred in its judgment—that being a question 


of the fact depending upon the evidence which this court is not in a position to 
review. 


Writ denied. 
Anderson, C. J., and Thomas and Brown, JJ., concur. 
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TOPICAL INDEX 


I. Control and Regulation. 
§ 2. WHAT CONSTITUTES INSURANCE. 


—‘Insurance” is contract whereby one party, for compensation, assumes particular risks of 
other party, and promises to pay ascertainable sum on specified contingency. Bankers 
Health & Life Ins. Co. v. Knott. (Ga.) 

2— Contract to furnish attorney to represent automobile owner in court actions, held one of 
“insurance” as regards necessity for license to do business. That contract to furnish 
attorney to represent automobile owner in court actions stated that it was not insurance 
policy, held not to determine its character. One cannot change nature of insurance busi- 


ness by declaring in contract that it is not insurance. Allin, Insurance Commissioner 
v. Motorist’s Alliance of America, Inc. 


(Ky.) 
§ 3. POWER TO CONTROL AND REG ULATE. 
3—State has power to regulate conduct of insurance business. Munhall v. Travelers Ins. Co. 


(Pa.) 

$ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Irsurance law entitling beneficiary to insurance policy unless transferred to defraud 
creditors held not to repeal law entitling creditors of insured to insurance exceeding 
amount purchasable with $500 premium. United States Mortgage & Trust Co. v. 
Ruggles. (N. Y.) 

4—Remedial statutes requiring provisions in liability licies to protect persons injured 
should be most liberally construed. Stone v. Inter- Biate Begenee. (Wis.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COUR 

10—Definition of total disability in proposed form held not saenuats expression of statu- 
tory authority to define phrase. Mutual Benefit Life Ins. Co. v. Commissioner of 
Insurance. _(Mass.) 

10—Stipulation in prior suit to enjoin enforcement of order reducing fire insurance rates 
applied to subsequent rate reduction, where original reduction order had been revoked. 
Stipulation that, on reduction of fire rates, insurance companies could, pending liti- 
gation, collect rates formerly in force on giving bond to refund excess premiums, 
constituted promise to return excess charges. Failure of superintendent to make speci- 
fied findings on reducing fire rates did not relieve insurance companies from obliga- 
tion under stipulation requiring such findings, where companies failed to furnish 
information as agreed. Refusal of interlocutory injunction to restrain enforcement of 
order reducing fire rates, until insurance companies should comply with stipulation 
requiring return of excess premiums collected, held justified. Fire insurance rate reduc- 
tion took effect immediately, where parties agreed by prior stipulation that reduction 
should apply to all classes alike. National Fire Ins. Co. of artford v. Thompson. 


§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Ruling of insurince commissioner revoking certificate of authority to act as insurance 
agent will not be controlled by certiorari unless arbitrary. Evidence warranted finding 
by insurance — of violation of insurance law by 5 ent in making incomplete 
comparioon icies. Reed v. Lawson Auditor. (W 

§ 12%. ECIP PROCAL OR INTERINSURANCE "ASSOCIATION. 

12%—Act yn oh injured party to proceed against insurer of party causing injury for 
satisfaction of judgment held applicable to reciprocal insurance companies. chott v. 
Continental Auto Ins. Underwriters. (Mo.) 

§ 13%. STATE INSURANCE. 

13%4—Interest is allowable on hail insurance claims only in accordance with hail insurance 
law; claimant pursuing remedy of mandamus to recover on hail insurance claim may 
recover interest only for period warrant would have drawn interest, if promptly issued. 
Schmitz v. Olsness. D. 

3 > FOREIGN UNDERWRITERS OR COMPANIES F THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS 

16—Undisputed facts held to show that defendant insurance “company was not doing busi- 


ness in Missouri, and that 5 ny served was not agent who could be served. Bald- 
win v. Iowa State Traveling Men’s Ass’n. (U. S. 


§ 17. APPLICATION OF LOCAL LAWS. 


17—Foreign insurance companies securing license to do business submit themselves, not 
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only to state statutes but to interpretation thereof by state courts. Lawson v. Attna 
Ins. Co. (U. S. A. 

§ 19. RETALIATORY LEGISLATION. 

19—Municipal taxes paid by foreign insurance company are to be considered as part of ag- 
gregate taxes paid within state in construing retaliatory law. Life & Casualty Ins. 
Co. of Tenn. v. Coleman (Ky.) 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Foreign, life, health corporation with no par value stock held entitled on compliance 
with laws, to license to transact health and accident insurance, notwithstanding it could 
not qualify as foreign life insurance company. People ex rel Mountain States Life 
Ins. Co. v. Lowe.  (Ill.) 

$ 21, LOCAL FUNDS AND SECURITIES. 

21—Claims of policyholders and creditors having origin in business transacted in country 
were primary charge on fund deposited in trust by foreign insurance company. Attach- 
ment liens as against trust fund deposited by foreign insurance company were subordinate 
to claims of domestic policy holders and creditors. Any surplus of trust fund deposited 
by foreign insurance company was, until appointment of liquidator, subject to attach- 
ment or sequestration in aid of claims arising from business done abroad. Surplus in 
hands of superintendent of insurance completing liquidation of foreign insurance com- 
pany was held as auxillary receiver. Foreign creditor procuring attachment against 
property of insurance company was ——, to interest on claim payable from surplus 
after liquidation. People by Beha. (N. 

21—Judgment on Russian re policy issued in Yet by unlicensed company held not entitled 
to classification as ‘domestic claim” * — of alleged foreign reinsurer licensed 
in state in 1920. In re People. (N. 
25. —— CIVIL LIABILITY OF AGENTS. 

25—Statutory licensee “‘procuring”’ fire insurance in foreign companies held not subject to 
statutory liability of one who shall “solicit or place” such insurance. Agent “procur- 
ing’ uncountersigned fire insurance policies under statute held not Within statutor 
liability of agent “‘soliciting or placing’ uncountersigned policies; “countersigning.” 
Agent authorized to procure but not place insurance held not liable for alleged breach 
of contract when insurer refused to issue policy. Ferm et al. v. L’Activite Insurance 
& Reinsurance Co. Ltd. et al. (Wis.) 

§ 30. OFFENSES BY AGENTS OR BROKERS. 

30—Whether defendant charged with engaging in business as insurance agent without license 
belonged to ‘‘exempt”’ class held defensive matter. Defense by one charged with engaging 
in business of insurance agent without license that he belonged to exempt class need 
not be set up by special plea. Tucker v. State. (Ala.) 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 32. INCORPORATION, ORGANIZATION AND EXISTENCE. 

32—Companies may be organized to transact only health and accident insurance. People 
ex rel Mountain States Life Ins. Co. v. Lowe. (IIl.) 

(B) MUTUAL COMPANIES. 

§ 57. FRANCHISES AND POWERS. 

(2). Contracts of insurance, 

57(2)—Foreign life insurance corporation at time of application for approval of provisions 
did not have authority to write disability insurance in connection with life insurance 
policies. Mutual Benefit Life Ins. Co. v. Commissioner of Insurance. (Mass.) 


Ill. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 

§ 73—One soliciting insurance and procuring application poestene is mare of company, not 
of insured. Hartford Fire Ins. Co. v. Smith. (Okla 

§ 80. AUTHORITY AND DUTIES OF AGENT AS. TO INSURER. 

80--Under statute, insurance agent received payment of premiums in fiduciary capacity. 
Where one of copartners operating private bank was insurance agent, bank must be 
held to have received premiums from him for deposit with knowledge of trust character. 
Receiver for insolvent bank stood, in relation to deposit of trust funds, in same position 
as did bank. Insurance company, for which one of copartners operating bank was 
agent, held entitled to decrease directing bank’s receiver to pay over premiums deposited 
on ground they were trust funds. In re Home Ins. Co. (Mich.) 


§ 81. INDIVIDUAL IN TEREST OF OFFICER OR AGENT 

&1—In view of previous issuance of fire policies on agent’s own ‘property, agent’s execution 
of policy and mailing report thereof to company constituted acceptance of risk. National 
Fire Ins. Co. of Hartford, Conn. v. Llewellyn et al. (Okla.) 
Agent’s concealment of relationship to insured until after fire loss vitiated policy ‘and 
~ precluded ratification, under provision making policy void for concealment; refusal of 
instruction that insurer would not be bound by information received after fire as to 
agent’s_ relation to insured held error. Henshaw v. Globe & Rutgers Fire Ins. 
Co. (W. Va.) ; 

§ 83. LIABILITIES OF “AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—Agent contracting by agency agreement and bond to refund to insurer unearned com- 
missions on premiums returned cannot deny ee because insurer arbitrarily canceled 
policies. Houston et al v. American Ins. Co. (Ark.) 
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83(1)—Insurance company, having breached agency contract, held not entitled to recover 
damages from agents for their refusal to perform further. British America Assurance 
Co. v. Law Union & Rock Ins. Co. (U. S.) 

§ 84. COMPENSATION OF AGENT. 

(4). Commissions on renewals. 

84(4)—Agent’s ten-year contract fixing commissions on renewal premiums was not merged 
in second contract entered into after original term expired; agreement between insur- 
ance company and agent held merged in subsequent agreement made shortly thereafter 
which adjusted rights under former contract; insurance; insurance agent’s conduct in 
sending letter to sub-agents relative to advantages of rival company constituted “in- 
terference with insurance company’s business” within clause forfeiting future renewal 
premiums. Colwell v. Union Central Life Ins. Co. of Cincinnati, Ohio. 

84(4)—Agent’s right to commission on renewal policies cannot be defeated without clear 
showing that right was surrendered by virtue of agreed consideration. Central States 
Life Ins. Co. v. Walker. (Okla.) 

§ 86. EXTENT AND EXERCISE OF 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Statement by insurer’s local agent as to effect of fire policy accepted by insured when 
making application held admissible on question of agent’s authority. Zaremba v. 
Grange Mutual Fire Ins. Co. (Mich.) ; wane Bb atath ta . 

92—Insurance company held not liable for amount paid by insured to soliciting agent in 
excess of first annual premium, in view of insured’s knowledge of limited authority. 
‘Thompson v. Equitable Life Assurance Society of U. S. (N. C.) , pea cd 

92—Absent proof that insurance agent exceeded authority in attaching indorsement, court 
assumed agent’s authority was conceded. Automobile Ins. Co. v. Conway. (N. J.) 

92—Evidence held insufficient to establish soliciting agent had authority to extend credit 


for first premium on life policy. Sachs et al. v. North American Life Ins. Co. of 
Chicago. (Wi 


§ 93. UNAUTH 

93—Insurer is bound by acts of agent within scope of authority, even though agent is act- 
uated by fraudulent intent. Insured’s rights are not affected because insurer’s agent’s 
acts are actuated by fraudulent intent unless insured participates in fraud. 
v. Pioneer Life Ins. Co. (S. C. 

§ 95. NOTICE TO AGENT. 

95—General insurance agent’s knowledge of facts invalidating fire policy would be knowl- 
edge of company. Patten et al. v. Springfield Fire & Marine Ins. Co. (Mo.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Question of broker’s authority to act as insured’s agent must be determined from 
facts and circumstances, together with conduct and communications between parties. 
Detroit Trust Co. v. Transcontinental Ins. Co. of New York. (Cal.) ... aa 
96—Insured’s action in giving insurance agent general authority to select companies, cancel 
olicies, and take out others, did not make agent insured’s agent in issuing policy. 
anover Fire Ins. Co. v. D. W. Ray & Son. (Tex.) .. 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. IN GENERAL. , 
98—Broker’s agency in insured’s behalf may exist even though commissions are paid broker 
by insurer. Detroit Trust Co. v. Transcontinental Ins. Co. of New York. (Cal.) .... 
98—Insurance agent could not act as agent for insured and insurer in case there was con- 
flict of interest. Insurance agent, in case there was no conflict of interest, could act 


as agent bees, Ser insured and insurer. Rose Inn Corporation v. National Union Fire 
o. et al. 


ns. Suns. 
§ 100. EVIDENCE AS TO AGENCY. 
100—Evidence held to show broker was insured’s agent in taking out policy at increased 


rate, making policy in full force and effect. Detroit Trust Co. v. Transcontinental 
Ins. Co. of New York. (Cal 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—-Finding that broker breached agreement to procure certain type of policy held justified. 
Failure of plaintiff applying for definite kind of policy to read policy issued held not to 
reclude against broker for breach of undertaking. Insured sustaining loss need not 
fitigate liability of insurance company in separate suit as condition precedent to recovery 
against broker for issuing wrong kind of policy where policy was in evidence. Harris 
v. A. P. Nichols Ins. Co. (Mo.) . 

103—Insurance broker’s refusal to make — in sprinkler system recommended by in- 
surance inspector held not failure to perform contract precluding recovery for prin- 
cipal’s breach thereof. Contract with insurance broker to carry stated minimum amount 
- insurance held not illegal because it might require over insurance of property. I. 
Tanenbaum Son & Co. v. Brooklyn Furniture Co. (N. Y.) 


§ 104. ae ag TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Where contract provided vendor should procure insurance, adding cost to purchase 
price, duty was on vendor to collect insurance under policy taken in his name containing 
stipulation he was sole owner. Robinson et al. v. Wade. (Ala.) 

104—Where bank agreed to keep cotton covered by trust deeds insured up to aggregate 
amounts of loans made for cotton purchases, bank’s obligation to borrower as regards 
procuring insurance was that of agent. Citizens’ Bank v. Frazier (Miss.) 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 
108. IN GENERAL. 4 

108—If broker had authority to procure fire policy regardless of rate, insurer should be 
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bound by policy at increased rate in broker’s ante, uncanceled and premium 
fully paid. Detroit Trust Co. v. Transcontinental Ins. Co. of New York. (Cal.) ..... 363 
§ 112. RATIFICATION. 
112—Fire insurance on interest of original seller of truck, without knowledge of policy, was 


made valid by such seller’s ratification subsequent to joss. Kleiber Motor Truck Co. v. 
Titer “SMAI OG | REIN 52 ns ais. c oewsikes ome eke eRe D dhe as REESE ORNS Aes 1272 


IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 


114—One procuring insurance on his own life may name as beneficiary another having no 
inusupsne-toterest. ‘Witerean v,. GOUMEGS,. CANE) oi sci cad ceinewsscaieec see neene nals 
114—Where insured secured policy on own life for benefit of beneficiary, held that 
beneficiary need not have insurable interest in life of insured. Liberty Life Ins. Co. 
v. Strauss. (Ky.) 


114—Insurable interest is necessary . ae ort recovery of proceeds of life insurance policy. 
Shoemaker v. Harrington et al. “4! «Ke aed Kae eed EOE G RE as OER see Ok eee 999 

114 --Insurance contract, originally a for benefit of one not having insurable interest 
in life insured, is void as against public policy. Bankers’ Reserve Life Co. v. 
Matthews et al. (U. S.) 

§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 

. Nature and extent of interest. 

115(1)—“Insurable interest” exists where one had reasonable expectation of deriving c 
cuniary advantage from preservation of subject-matter. Insured to have “insurable 
interest’? must act in good faith and show such relation to property as would give 
some interest in its preservation. American Equitable Assurance Co. v. Powderly 

SORE AES PRS NUNN oa vidoe bs aids pains epee eas sig iis k asin betas hike wins s alaraie oie 355 
115(1)—Automobile registration certificate held sufficient to pass title and insurable in- 
terest to insured under theft policy. Benanti v. Security Ins. Co. of New Haven, 
Conn. = 5 alipckies Som A aa eike Aa NE ITA haa ete Pad Na RGAE RNS 0 Leeann ee 674 
Persons having insurable interest in general. 

115(2)—* Insurable interest” does not exist in favor of simple contract creditor without 
lien owning mere personal claim against debtor. Widow’s dower right to homestead se- 
lection, position as administratrix, (and payment of husband’s mortgage held insufficient 
interest upon which to predicate “insurable interest.’”” American Equitable Assurance 

¥; (amaess sam a Pee Cb. TR csc iesvisin ian eecre Raped Nive aes AW ata © o'm 355 
(4). Landlord and tenant. 

115(4)—Provisions in agreement for extension of lease that certain rents and taxes had been 
paid, and that lessee would pay all taxes and rentals when due, were covenants and not 
conditions precedent, as regards question of lessee’s insurable interest in building. 
Agreement for extension of lease containing covenants for payment of rents and taxes 
was self-operative, as regards question whether lessee had insurable interest in - building. 
Evidence that insured owned building and was in possession by tenants was proof of 
insurable interest. Buffalo Ins. Co. v. Bommarito. (U. S.) 

(5). Mortgagor and mortgagee. 
115(5)—Interest of tenant at will, having control of farm on condition of furnishing life 
tenant board and room, held not mortgagable; holder of mortgage executed by life 


tenant’s tenarit at will held not to have insurable interest in mortgaged dwelling. 
Colver v. Central States Life Ins. Co. (Kan.) 


SSodiclatscasecel cad trae ne vig pon gl oe AEE Se 371 
(6). Vendor and purchaser. 
115(6)—Vendor and purchaser each had insurable interest in house and lot. Robinson et 
Vv. Nade (Ala.) 5 sale iadhe area aks kA Oe Oe dae SAREE BE I ke 93 
115(a)Buyer of machinery on conditional sale contract had insurable 


interest which he 
might have insured for his own benefit or that of creditor. Moline Timber Co. v. 
Schaad. (Ark.) 


ce ny 781 
115(6)—Company selling truck, under contract reserving ‘title, to one who resold truck and 


assigned contract to it had insurable interest in truck. Kleiber Motor Truck Co. y, In- 
ternational Indemnity Co. (Cal.) 
(7). Interest of husband in wife’s property. 
115(7)—-Where insured and wife at time of fire had estate of entirety, held insured had 
“insurable interest.’"” Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 
§ 116. WHAT’ CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—To have “insurable interest’? in another's life, 
founded upon relations of parties, to expect 
life. Relationship by affinity is not alone sufficient to confer insurable interest on son- 
in-law. Where son-in-law had no insurable interest in insured’s life, it was immaterial 
that insured consented to transaction. National Life & Accident Ins. Co. v. Ball. 
(Miss. ) ah cic & Lint Male ae ecu acetatels see eeeiumes rate eile tee te areas 51 
116(1)—Beneficiary company held to have “insurable interest” in life of vice president 
soliciting considerable business. That beneficiary company’s business could exist after 
insured officer’s death did not preclude company’s having “insurable interest” in his 
life. That insured shareholder’s death caused substantial loss to other shareholders of 


beneficiary company gave it “insurable interest” precluding executrix. Murray v. G. 
F. Higgins Co. (Pa.) 


Ne duees ae Oe 
First cousin 


there must be reasonable grounds, 
advantage from continuance of assured’s 


116(1)—Person has insurable interest in his own life for benefit of his estate. 
of insured, not dependent on him nor creditor, had no insurable interest. Bankers’ 
Reserve Life Co. v. Matthews et al. (U 


Cais e aie d's Kee LER eae REI oe eres 254 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Insurer by issuing policy to materialman with full knowledge of facts surrounding in- 
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terest would be estopped to assert insured had no _ insurable interest. American 
Equitable Assurance Co. v. Powderly —. - Lumber Co. (Ala.) 

§ 118. INSURANCE WITHOUT INTERE 

§ 119. WAGERING IN POLICIES in GENERAL. 

119—Law relating to donations inter vivos and mortis causa have no application to life insur- 
ance policies. Life policy naming concubine as beneficiary is not ‘Donation mortis 
causa. Sizeler et al. v. Sizeler (La.) ; 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—One may procure insurance on his own life and assign it to another, provided it 
is not done as cover for wager policy. Policy taken out for benefit of one having in- 
surable interest is wagering contract, if insured, at time it became effective, con- 
templated assignment to one without insurable interest. Bankers’ Reserve Life Co. 
v. Matthews et al. (U. S.) 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Divorce decree ordering restoration of property either spouse received from other 
during marriage held forfeiture of wife’s interest in husband’s life insurance. Fact 
that divorced wife named as beneficiary in life policies was living with husband at his 
death held not to entitled wife to benefits of insurance under evidence. Lewis v. 
Lewis. (Ky.) oe Savas 

123—Insurer’s cence’ obligation to pay matured value of ‘life insurance policy is “property” 
hence assignable by husband to wife who, notwithstanding subsequent loss of Smamais 
interest by divorce, could recover proceeds. Shoemaker v. Harrington et al. (T'ex.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—Where pacy which included application was signed by both insured and insurer, both 
were bound. Commonwealth Life Ins. Co. v. Wilkinson. (Ala.) 7 
124—“Industrial insurance” means policies issued policies issued in small amounts i” con- 
sideration of weekly payments. Prudential Ins. Co. of America v. Howell. (Okla.) 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—Where insurance contract was consummated outside state, that premium notices 
were sent to address in state did not work change in place of contract. Where insur- 
ance contract was consummated outside state, that insurer authorized payment of 
premiums to agents did not work change in place of contract. Pickett v. Dvopenan 
Life Assurance Society. (Mo.) gut ddan eae - 
(3). Effect of provisions of policy. 
125(3)—Where application for life policy provided insurance should take effect as of date 
of application on acceptance by company in New York, contract held consummated in 
New York and governed by laws thereof. Pickett v. Equitable Life Assurance 
Society. (Mo.) 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—Acceptance of rider containing new rate, to be attached to fire policy containing builder’s 
risk clause which had become invalid, came too late after fire occurred. Metzger v. 
7Etna Ins. Co. ¥.) 
127—Where insurance under special contract covering locomotive did not begin until ‘several 
hours after locomotive burned, insured cannot claim insurance under general provisions 
of policy covering railroad’s rolling stock. Binding contract for fire insurance on 
property already destroyed cannot be made. American Central Ins. Co. v. Hulen. 
(Tex.) 
127—Where application was made for life policy with annual premium of $22.82 and insurer 
after applicant’s death issued policy with premium of $45.30, beneficiary could not re- 
cover thereon. No insurance contract existed, where application for insurance was not 
accepted during applicant’s lifetime. Field v. Missouri State Life Ins. Co. (Utah) ....1212 
127—Change in condition material to risk which occurred between opening of negotiations for 
insurance and wees of policy must be disclosed to insurer. Hansen v. Continental 
Casualty Co. (Wash.) 
§ 129. POWERS OF. AGENTS IN ‘RE SPECT ‘OF ‘CONTR: ACTS IN GENERAL. 
129—Insurance agent with limited authority known to applicant, cannot bind insurer except 
within authority granted by insurer. Metropolitan Life Ins. Co. v. Brady (Ind.) 
129—Insurance agency, authorized to maintain insurance, acted within scope of authority 
in issuing new policies after accepting cancellation. Rose Inn Corporation v. National 
Union Fire Ins. Co. et al. (N. Y.) 
129—Endowment policy provision that no statements ‘promises, or information given by him 
soliciting agent or others should bind company unless presented to certain officers 
held applicable to agency director. Manson v. New York Life Ins. Co. (N. Y.) 
§ 130. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
130(1)—Application for insurance is simply request; application for insurance does not be- 
come contract of insurance until accepted by insurer. Hemhauser v. Metropolitan Life 
Ins. Co. (N. ‘ 
(2). Necessity of acceptance and approval. — 
130(2)—That application was addressed, ‘“‘T. Insurance Company, Hartford, Connecticut,” 
charged applicant with knowledge application must go to home office before becoming 
effective, as regards asserted oral contract. Application for life insurance referring to 
contract to be “‘issued’’ showed only written policy was contemplated, as regards 
beneficiary’s claiming oral contract. Where application for life insurance revealed that 
company not agents, was to execute contract, beneficiary without issuance of policy 
could not recover on alleged oral contract. Application for life insurance held mere 
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offer, not contract, precluding recovery on alleged oral contract; no policy having been 
issued before applicant’s death. Test of existence of insurance policy is not intention 
alone, as regards recovery on oral contract after insurer’s alleged fraudulent refusal 


to deliver policy. Munhall v. Travelers Ins. Co. (Pa.) y as : 568 
130(2)—Application for insurance is simply request; application for insurance does not 

become contract of insurance until accepted by insurer. Hemhauser v. Metropolitan 

Life Be es CREA i ec ctcan as averh Sak «aa nuk te Pee Meas bla cae we Eee S 72 
130(2)—Insurance 


obtained by insured’s ‘agent need not be accepted or ratified by insured. 
Commerce Ins. Co. v. Lobello. (Tex.) 


i ainaa be erates Crease aaseilaseie te lhavadeitnr diate aed 627 
130(2)—-Soliciting agent’s taking application for insurance is merely offer by ap plicant, re- 


—; insurer’s acceptance to constitute valid contract. Beaty v. Southland Life Ins. 758 
MER 6g tiara a Fok oc ose del eeia aah wie aR Ae int a wis eat Oe ae ae ate Te aca a tial ase 
130(2)—Application for insurance does not become contract until accepted by insurer. No 
insurance contract was consummated where application was signed by applicant on 
death bed and certificate issued after his death, notwithstanding agent’s negligence in 
failing to indorse previous application. Brownwood Benev. Ass’n. v. Maness. (Texas) 1204 
(3). What constitutes acceptance, 
130(3)—That insurer received life insurance premium, retained until after applicant’s death, 
did not create contract authorizing recovery without issuance of policy. Execution of 
life insurance policy was. not acceptance of application, so that alleged fraudulent re- 


fusal to deliver policy did not warrant recovery upon oral contract. Munhall v. 
Travelers Ins. Co. (Pa.) : Saas 


ok doar ee We ay a ie 568 
(4). Effect of delay. 


130(4)—Where applicant for life insurance had not paid premium, insurer held not liable 
under application for negligent and unreasonable delay in acting on application or in 
delivery of policy. Mere delay in passing on application for insurance cannot be con- 


strued as acceptance thereof by insurer ee will support action ex contractu. Metro- 
politan Life Ins. Co. v. Brady (Ind 


Fixteh SUS Bir ae euch SR eee CANES Saba sib oe 27 
S 138. VALIDITY OF ORAL CONTRACT, 
(1). In general. 
131(1)—Oral contract for fire insurance to take effect immediately binds insured, although 
policy is not issued until later. Kleiber Motor Truck Co. v. International Indemnity 
i. HCD i oc oes ais wiv oa Boo ela Wares wea Oa cutelg A 4rs eee Raced whee bute a eee twine nalene ae 
131(1)—To constitute oral contract of insurance minds of parties must meet, and they must 
understand that it is purpose to make binding oral contract. Mere negotiations look- 
ing to issuance of written policy do not constitute oral contract of insurance, unless 


so understood and essential elements are present. Svea Fire & Life Ins. Co. v. 
Foxwell. (Ky.) 


ras A eta ake a i eLE lew tea SIRES pee Wie Ue eae ENNale hg Sereamaaan ees 798 
131(1)—Application for life insurance held unambiguous not misleading illiterate applicant 


into believing insurance without insurer’s acce ae would be effective from medical 
examination. Beaty v. Southland Life Ins. (Tex.) 5 


tues ts 758 

131(1)—In absence of statutory requirement, life lesan, contract may ‘rest in ‘parol. 
EGG: 0) ORES UU OE BEES RIM coon Saas ne oS sxc eG Ue aes are 1212 

131(1)—Where insured, under blanket liability policy covering trucks, phoned office of in- 
surer’s agent requesting coverage for additional truck and received favorable answer, 
contract existed. Kiviniemi v. Hildenbrand. (Wis.) ..............cccccccecucvcccecs 

(2). Authority of agent. 

131(2)—Alleged oral contract by insurer’s soliciting agent attempting to alter policy by_ob 
ligating insurer from medical examination, held invalid under policy and statute. Life 
insurance agents cannot ordinaril conclude oral agreements for temporary insurance. 
a a a se res ere ere ore ee ree 758 

(3)... Merger in policy subsequently issued. 

131(3)—Generally, oral agreements prior to issuance of policy are merged in policy, unless 
there is material eomaee between expeutory agreement and policy, as executed. 
Sven. Tire ae Sake ONS. Ce, Wy PORWR ok Se ian ethene Hes do's os caw miley «deen nee 790 

131(3)—Statute providing that insurance policies when “subscribed and attested shall be 
obligatory” — ea prevent valid oral contracts of lifa insurance. Munhall v. 
Travelers Ins. RRM oti ig anh oN Ae cele bi cinis Od Va aoa ek Seana eth ad 568 

§ 132. BINDING SLIPS OR MEMORANDA. 

132—“Binding receipt” providing that if accepted, life insurance would be effective from 
specified date, did not create contract for temporary insurance nor prevent rejection of 
anelication, Beaty .¥, Somtmne. Late Tne, Ce. CRO) 6c sis ccckecssseewascsse’ 753 

§ 134. PAPERS ACCOMPANYING POLICY. 


134—Insured suing insurer for fraud in procuring release had burden of proving that ap- 
plication was not attached to accident policy, thereby precluding insurer from relying 
on misrepresentations in application. Boekes v. Union Mut. Casualty Co. (Ia.) ...... 1248 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
1). Necessity of delivery. 
136(1)—When provision is made for insurance to_take effect on acceptance of application, 
delivery of policy is not essential. Pickett v. Equitable Life Assurance Society. (Mo.) 546 
(2). Sufficiency and effect of delivery. 
136(2)—Insurer, not furnished information required before 
policy, held not liable thereon. Insured held chargeable that 
policy for delivery to insured after obtaining certain information. Amount of insur- 
ance paid for by stipulated premium in view of increased risk due as to which insured 


failed to inform insurer, held not recoverable. Ward v. Business Men’s Assurance 

Co. of America. (La.) Poe AIR Ao Bak CA gee a tele a En IN eta 655 
136(2)—-Agent’s agreement to hold life policy for insured or deliver to another after 

payment of premium would constitute constructive “delivery.” Agreement by agent hav- 


ing possession of life policy to deliver same to insure ’s mother held to constitute 
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constructive delivery, rendering policy effective. 


.) 
136(2)—Mailing of policy from insurer’s home office to local office for purpose of delivery 
constitutes “‘constructive delivery,” made absolute by payment of premium, In de- 
termining the question of delivery of policy, the test is the right of possession as 
distinguished from actual possession. os — policy should not take effect 
until “received” by insured and first acetam aid held not to en seeeneees 
constructive delivery. Frye v. Prudential Ins. oe (Wash. oa 
(4)—Effect ot condition as to delivery white insured is in good health 
136(4)—Beneficiary who signed insured’s name to application for life policy held bound by 
provisions of application and policy regarding insured’s health, and officers of insurer 
authorized to make contract. ommonwealth Life Ins. Co. v. Wilkinson. (Ala.) .. 
136(4)—Life policies never took effect where insured breached condition precedent _respect- 
ing consultations and treatments between —" examination and delivery of policy. 
New York Life Ins. Co. v. Watkin. (N. 
(5). Acceptance and effect thereof. 
136(5)—Insured and mortgagee having had opportunity to read fire policy in possession of 
mortgages held bound by provisions found in policy. Svea Fire & Life Ins. <. Vv. 
oxwell, ‘i ee 
136(5)—Neglect to read and become familiar with fire policy furnished no ‘legal 
excuse to insured 4) who had no knowledge of builder’s risk clause. Metzger v. Aitna 
Ins. Co. (N. 
136(5)—Insured’s nies of contents of endowment policies during 20-year endowment 
period did not relieve him from plain provisions thereof so as to entitle him to rescind. 
Manson v. New York Life Ins. Co. » & 


§ 137. PAYMENT OF PREMIUM OR DUES. 
1). Necessity of payment to bind company. 
137(1)—Mailing of policy from insurer’s home office to local office for purpose of Geeeery 
constitutes ‘“‘constructive delivery,” made absolute by payment of premium. 
Prudential Ins. Co. of America. (Wash. 
137(1)—Nonpayment of premium held not to affect consummation or validity of oral contract 


over telephone to extend coverage of blanket automobile ne insurance. Kiviniemi 
v. Hildenbrand. (Wis.) ae ; 


(2). Necessity of payne during continued oud health or lifetime a ‘insured. 

137(2)—Provision requiring payment of premium during insured’s good health before life 

policy became effective held valid condition precedent. Inter-Southern Life Ins. Co. v. 
McElroy (U. ) Tita : 


(3). What constitutes eovmenit in general. 

137(3)—Premiums were paid in advance within accident policy, although advanced by local 
agent, who had not been reimbursed for final premium. National Life & Accident 
Ins. Co. v. Hedges. (Ky.) 

137(3)—Application of returned premium on cancelled policy in satisfaction of Premium 
under new policy held not to invalidate new policy. Hanover Fire Ins. Co. v. 
Ray & Son. (‘Tex.) 

137(3)—Agent having sent company smaller sum than first annual premium, which company 
accepted, policy on delivery to insured became effective for period which agent was 
responsible. Our Home Life Ins. Co. v. Martin. (U. S.) 

137(3)—Insured’s payment of net premium to agent and latter’s delivery of policy, treat- 
ing commission as loan to insured, would ons 
policy effective. New York Life Ins. Co. v. Ollich. 


§ 138. VALIDITY IN GENERAL. 


(1). In general. 

138(1)—Policy was not void because its effect was to indemnify insured against conse- 
quences of illegal acts of employees in sonseiting another. Georgia Casualty Co. v. 
Alden Mills. (Miss.) Ta tet 

138(1)—Conduct of insured’s agent in procuring ’ predating of accident policy to cover 
date of accident unknown to insurer voided eons, Hansen v. Continental Soanay 
Co. (Wash. ges eae ae ‘ ; 

§ 139. LEGALITY OF OBJECT. 

139—Insurance policy covering adventure for illicit trade in foreign country is not illegal. 

) 


Btesh v. Royal Ins. Co. (N. Y. 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 

141(1)—Beneficiary who sig zned insured’s name to application for life policy held bound 
by provisions of application and policy regarding insured’s health, and officers of in- 
surer_authorized to. make contract Commonwealth Life Ins. Co. v. Wilkinson. (Ala.) 

141(1)—Provision in insurance application that policy should not become effective until 
delivery is for insurer’s benefit and may be waived. Stockton v. Sedalia Life Ins. 
(Co.) (Mo.) ‘ 

141(1)—That insurer’s agent lent applicant money for premium, which beneficiary repaid 
to agent after applicant’s death, did net estop insurer to deny acceptance of application. 
Beaty_v. Southland Life Ins. Co. (Tex.) 

141(1)—Conditions in application for life policy requiring full payment ‘of first premium and 
delivery before policy takes effect may be waived. Whether insurer waived conditions 
precedent to taking effect of life policy must be determined from surrounding facts and 
circumstances. Requirement that life policy be received by applicant in addition to being 
delivered, before becoming effective could be waived. New York Life Ins. 
Ollich. (U. S.) 
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141(1)—Statute held not to confer on soliciting agent authority to waive e 


of apyeeane or policy. Sachs et al. v. North American Life Ins. 
(Wis.) 


_— provisions 
o. of Chicago. 


2). Payment of first ‘premium. 
141(2)—-Insurer may waive provisions in ae as to payment of premiums. Metro- 
pebttes, Cate. Rae. Soa. 0, SAW: CD 6h Seo oes cart indies < Ob ik Medion andes 
141(2)—Provision that life policy should not take effect until payment of initial premium 
was for insurer’s benefit and could be waived. Insurer’s agent having authority to 
deliver life policy and collect premium implied authority to vary mode and time of pay- 
ment. Galphin v. Pioneer Life Ins. Co. (S. 
141(2)—Soliciting agent could not under policy provision waive provision that policy should 
not become effective until first premium was paid during good health of insured. 
inter-soutmern Lave. ine.) Coa; G; MeCmatOys COs tia) oo sae cca theo oikid ewidddsle sv sas 
141(2)—Conditions in application for life policy requiring full payment of first premium 
and delivery before ar takes effect may be waived. New York Life Ins. Co. v. 
Ollich. PASSER: Suc de tak eee 
141(2)—Agreement by local insurance agent . call for first premium on fixed date held to 
be within scope of agent’s authority. Failure of authorized agent to collect first 
premiums through his neglect held not to have invalidated constructive delivery of 
policy to insured. Frye v. Prudential Ins. Co. of America. (Wash.) 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Equity may correct mistakes in insurance policy same as in 
pontract. . Svea: Bire & dite Ins. ‘Co. wv. Pomme (CG). ook bcs cosa ieensievenscs 
143(3)—Written contract, such as insurance policy, can be reformed only on ground of 
fraud or mutual mistake. Owens v. National Life & Accident Co. (Ky.) ........... 
143(3)—Fire insurance contract will not be reformed unless mistake is mutual and parties 
aun into contract other than intended. Berkowitz v. Westchester Fire Ins. Co. 


mn 


any other written 





143(3)—Insurance companies held not entitled to reform policies replacing third company’s 
policy for a mistake in not continuing latter policy. Commerce Ins. Co. v. 
Lobello. (Tex.) om: Sin sac Secon a SM CSIR aS cwrie Sembee RU Bs nats id bases oF Bile, Sasi aT chases are acai et aIeN ek GeR AY 
(6). As to term and duration of policy. 
143(6)—Contractors who requested agent to issue builder’s risk fire policy held entitled 
after loss to reformation of policy, which through mutual mistake, insured contractors 
as owners and required unconditional ownership. Carson v. Home Fire & Marine 
Bee ES MEG AD. Kahn's & oie a ois OAS ins Mee ical, Ware Taine Giecnin wri ner baie oe 
(8). Right to reformation. 
143(8)—-Complaint to reform contract, based on allegations showing plaintiff has no ~~ 
to sue on contract as reformed, is demurrable. National Ben Franklin Ins. Co. 
W.. NNE  Saiy 5 Goin ora Whi bw ge tae Ba A moe, Bub aie Maa aie anemia oda ral lg, orale the Sk 
143(8)—That insured who was unable to read, retained fire policy without reading it held not 
to prevent reformation. Krpan v. Central Federal Fire Ins. RS a eee 
143(8)—Insured, failing to notify insurer promptly that fire policy did not cover his special 


nes —_ * not after loss have policy reformed. Berkowitz v. Westchester Fire 
BG RI. CMEMR AEE 5s xin 5 69 bees hx ee. a ee sase abe uae yin Ceaa we orate aban ela ac hias Tarai LEA Ghee meee oti 


143(8)—Assignee of “fire policy after loss has right to sue to reform contract. Beck-Brown 
arte 0.0, Teer Cd tS, Re ad nce cas, cisjaaels aintelaln dthe aca 4 OR ma Rad 

143(8)—Failure of persons sopying for builder’s risk fire policy to examine policy or dis- 
cover mistake until after loss, did not constitute such negligence as to defeat recovery 
in reformation suit. Carson v. Home Fire & Marine Ins. Co. (U. S.) 


§ 144. MODIFICATION. 
(1). In general. 
144(1)—There was acceptance of proposed modification of original written contract, where 
insured attached to fire policy indorsement slip showing additional premium. Ch ange 
in fire insurance contract to increase premium held supported by new consideration. 
Fire insurance contract as modified to increase premium held binding on_ both parties, 
and original premium provisions waived. Insured, having attached to ~ in- 


dorsement showing additional a. was bound to pay such premium. etzger v. 
#Etna Ins. Co. (N. Y.) 


144(1)—Letters from insurer’s agency. director to ‘soliciting agent and from latter to insured 


after issuance of endowment policy held irrelevant and ineffective to change policies. 
SERRE “SSO: TOR RARE eee RG RNa iad: .c iiciacs ob cannn ooes Man Os cabemadevewoe 


144(1)—Insurer’s oral agreement to extent blanket liability policy covering trucks to in- 
clude another truck held for new insurance and did not change policy in violation of 
terms thereof. Kiviniemi v. Hildenbrand. (Wis.) ............ccccccccccccceccuccces 
Powers of agents and brokers. 
144(2)—Agency director held without authority to modify terms of endowment insurance 
contract. Rule that insurer may not limit authority of agent authorized to deliver 
policy to waive conditions precedent, making delivery ineffective, cannot be extended to 
poelnde augority of agent to modify or require policy. Manson v. New York Life Ins. 

0. ‘ 


ce eeeea ee Ce ee ies mre ay 
(1). In general. 
145(1)—Insurer held not liable for loss after policies expired, notwithstanding renewal a 


ppli- 
cation and premium given to soliciting agent four months earlier. American Ins. Co. 
«Vv. School District No. 23 of Faulkner Count (Ark.) 
145(1)—Oral agreement to keep fire policy in toes 
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-. = agreement was within Statutes of Frauds. Green v. Hartford Fire Ins. 


145) atter fire olicy containing builder’s risk clause was invalid by completion of 
building, ite Be acceptance of insurer’s offer of rider containing new rates must be 
complete and unequivocal to create new contract. After completion of building, fire 
policy containing builder’s risk clause was not made effective by insured’s retention 
of policy or insurer’s failure to return unearned premium. Metzger v. 

Ins. Co. (N. Y.) 

145(1)—Presumption, in ‘absence of contrary agreement is that rewritten fire insurance 
policy will be on same terms, for same amount, and in same company as former pol- 
icy. Insurance company, in which agent agreed to rewrite fire policy to cover building 
and stock at new location, became liable for at least amount of original policy on 
destruction of property by fire. Springfield Fire & Marine Ins. Co. v. Hubbs-Johnson 
Motor Co. (Tex.) 

145(1)—Accident policy renewal clause providing for renewal if insured was in “sound 
physical condition” should be read in light of distinction between life and accident 
policies. One having broken leg and using crutches was not in “‘sound physical condi- 
tion’”’ within renewal clause of accident policy. Fidelity & Casualty Co. of N. 
Gorman. (U. S.) 

(B) CONSTRUCTION AND OPERATION. 


§ 146. Ate a GENERAL RULES OF CONSTRUCTION. 
. In general. 
146(1)—True intent governs insurance contracts, as well as others. Home Loan and Fi- 
nance Co. v. Fireman’s Fund Ins. Co. (Ala.) 
146(1)—Insurance contract should be construed so as to effectuate intention of parties, 
giving to language employed ordinary and usually accepted meaning. Landwehr v. 
Continental Life Ins. Co. (Md.) 
146(1)—All provisions of fire policy must be so construed, if possible, to give 
effect to each. Construction of fire policy leading to reasonable result must be adopted. 
Southern Home Ins. Co. v. Wall. (Miss.) 
146(1)—Insurance policy must be given practical rather than literal interpretation; inter- 
pretation of insurance policy must be reasonable and relative and favorable oe insured; 
insurance policy must be interpreted as to give effect to ba ag apy and _ car out 
manifest purpose of contract. Locomotive Engineers’ Mut. Life & Acc. Ins. x 
eks. (Miss.) 
146(1)—What is implied in policy of indemnity insurance is as much part of contract as 
though written therein. Schott v. Continental Auto Ins. Underwriters. (Mo.) 
146(1)—Policy free from uncertainty or ambiguity need not be construed, and court must 
enforce policy as written, absent fraud, considerations of public policy, or maintainable 
equities. Jolley v. Jefferson Standard Life Ins. Co. (N. 
146(1)—Endowment insurance policies are governed by same rules of interpretation as any 
other contract. Manson v. New York Life Ins Co. (N. Y.) 
146(1)—Automobile collision policy must be considered in its entirety and conflicting clauses 
reconciled if possible. Rossier v. Union Automobile Ins. Co. (Ore.) 
146(1)—An insurance policy should be interpreted so that it covers intention of parties. 
das v. Insurance Company of State of Pennsylvania. (Pa.) 
146(1)—Courts will not undertake to construe plain and umambiguous language of tornado 
policy otherwise than parties themselves intended it should be. Home Ins. Co. v. 
Puckett. (Tex.) 
146(1)—Insurance contract is construed like ordinary contract. Where meaning of insur- 
ance policy is clearly expressed, there is no place for rule of construction to ascertain 
parties’ intention. Bankers’ Reserve Life Co. v. Matthews et al. 
146(1)—Construction of fire policy which will avoid forfeiture is favored in “preference to 
one which will work forfeiture. Hernor Co. Inc. v, Superior Fire Ins, Co. 
146(1)—Insured is not held to same degree of care in respect to examination of printed 
policy as in case of ordinary contract. Carson v. Home Fire & Marine Ins. Co. ( S.) 
146(1)—Court cannot make insurance contract or take away obvious meaning of unambig- 
uous terms. International Harvester Co. v, National Surety Co. oo 
146(1)—Part of general form of insurance policy not specifically written to meet exigencies 
of particular situation must be interpreted generally. Allen Lubricating Co. v. Phoenix 
Indemnity Co. (Wash.) 
2). Language of policy. 
146(2)—Insurance contract should be construed so as to effectuate intention of parties giv- 
ing to language employed ordinary and usually accepted meaning. Landwehr v. Con- 
tinental Life Ins. Co. (Md.) 
146(2)—-Burglary ae olicy must be construed according to its plain and unequivocal 
expressions. Tei Globe Indemnity Co. 
3). Liberal ‘* strict construction. i 
146(3)—While doubtful terms in insurance contract are construed in insured’s favor, no 
strained construction should be indulged to raise doubt. Home Loan and Finance Co. 
v. Fireman’s Fund Ins. Co. (Ala.) 
sata wg insurance contract must be construed most strongly against insurance 
mpany making contract. National Union Fire Ins. Co. v. Henry. (Ark.) 
146(3)--Atibiguous provisions in life policy, capable of two constructions, should be con- 
strued most favorable to insured. Insurer cannot defeat ambiguous policy by con- 
struction, if reasonable construction upholding insurance can be had without doing 
violence to language used and parties’ clear intention. Narver v. California State 
Life Ins. Co. (€al.) 
146(3)—Court must avoid putting unnatural construction on insurance policy. 
Western States Life Ins. Co. (Cal.) 
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146(3)—Uncertain language of liability policy would be construed against insurer. Fagiani 
v. General Accident Fire & Life Assurance Corp. (Cal.) 

146(3)—In case of doubt, automobile policy drawn * insurer should be construed with 
reasonable strictness to uphold assured’s rights. essette v. Fidelity & Casualty Co. 


(Conn.) 
146(3)—Charge that life policy, if capable of two constructions, should be construed 
favorably to insured held proper. Mutual Life Ins. Co. v. Enecks. (Ga.) 
146(3)—Burglary policy held ambiguous, requiring that doubt as to insurer’s liability for 
loss of valuables from safe be resolved in insured’s favor. London & Lancashire In- 
demnity Co. v. Indiana Jobbing & Merc. Co. (Ind.) 
146(3)—Language of fire policy being chosen by insurer should be construed, is practicable, 
so as to cover subject-matter intended. Firemen’s Ins. Co. v. Yarbrough. (Ky.) 
146(3)—Court, in construing insurance policy, cannot insert terms, conditions, 
visions not contained therein. Landwehr vy. Continental Life Ins. Co. (Md.) 
146(3)—Where fire policy is subject to two interpretations, equally reasonable, that giving 
greater indemnity to insured will prevail. Fire insurance policy must be liberally 
construed in favor of insured. Southern Home Ins. Co. v. Wall. (Miss.) 


146(3)—Insurance policy must be given practical rather than literal interpretation; inter- 
pretation of insurance policy must be reasonable and relative and favorable to insured; 
insurance policy must be interpreted as to give effect to transaction and carry out 
manifest purpose of contract. Locomotive Engineers’ Mut. Life & Acc. Ims. Co. 
v. Meeks. (Miss.) 

146(3)—Ambiguity in insurance policy must be resolved in favor of insured. Laupheimer 


v. Massachusetts Mut. Life Ins. Co. (Mo.) 

146(3)—If words in policy are susceptible of two meanings, construction most favorable to 
insured will be adopted. Provision of policy will be construed from layman’s stand- 
point rather than from medical standpoint provided layman’s understanding favors 
insured. Robinson v. Commonwealth nr Co. 

146(3)—Doubt as to true meaning of language o Dw 
Jolley v. Jefferson Standard Life Ins. Co. (N. C 

146(3)—In action against insurer for accident involving insured’s ‘‘autobus’” while on pri- 
vate business, policy, if doubtful, should be construed favorable to public. Zelber v. 
Commonwealth Casualty Co. (N. J. 

146(3)—Ambiguities in indemnity policy should be construed favorably to promisee when 
promisor was sole author and could have prevented mistakes. Zimmerman y. Union 
Automobile Ins. Co. (Ore.) 

146(3)—Ambiguity in limitation of automobile insurer’s liability will be resolved in favor 
of insured. Rossier v. Union Automobile Ins. Co. (Ore.) 

146(3)—Doubt in insurance policy would be resolved against insurer who prepared policy. 
Zurich General Acc. & Liab. Ins. Co. Ltd. v. Carlton & C. R. Co. (Ore.) 

146(3)—Insured rather than insurer is entitled to benefit of inferences and intendments 
which reasonably may be drawn from dubious and uncertain language of policy. Bank 
of Commerce & Trust Co. v. Northwestern Nat. Life Ins. Co. (Tenn. 

146(3)—Rule that insurance policy must be construed most favorably to assured does not 
operate to give words in policy meaning so restrictive as to deprive them of their 
ordinary signification. International Travelers Ass’n. v. Yates. (Tex.) 

146(3)—In event of inconsistent or repugnant clauses in fire insurance policy, it must be 
construed in favor of insured. Hernor Co. Inc. v. Superior Fire Ins. Co. (U. S.)... 

146(3)—-Any doubt arising from ambiguities in life policy must be resolved in insured’s 
favor. Our Home Life Ins. Co. v. Martin. (U. S.) 

146(3)—Ambiguity in automobile conversion policy prepared by insurer must be resolved 
against insurer. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 

146(3)—Stipulations and conditions in policy must be construed reasonably, to avoid for- 
feiture, if possible, and to advance beneficial purposes of policy. Frye v. Prudential 
Ins. Co. of America. (Wash.) 

146(3)—Liability policy provision, if subject to different interpretations, is construed most fa- 
vorably to insured. Kiviniemi v. Hildenbrand. (Wis.) ecuae te = aioe 

146(3)—Ambiguous language of policy prepared by insurer should be construed most strong- 
ly against insurer. Vaudruil Lumber Co. v. Aetna Casualty & Surety Co. (Wis.)... 

§ 147. WHAT LAW GOVERNS. 

(2). Place of contract. 

147(2)—Law of place where insurance contract is made governs its construction. Federal 

Life Ins. Co. v. Holmes’ Committee. (Ky. 
(3). Place of performance. 

147(3)—-Courts refuse to read forfeiture provision into insurance policy when parties have 
not unmistakably inserted it therein. Finkle v. Western Automobile Ins. Co. (Mo.) 

§ 148. EXECUTORY AGREEMENTS 'TO INSURE. 

148—One answering telephone call from business place and undertaking to respond as 
called person’s agent is presumed to have authority to so speak concerning general busi- 
ness. Kiviniemi v. Hildenbrand. (Wis.) . oct , 

§ 149. PRIN‘TED AND WRITTEN PORTIONS OF POLICY. 

149—Written pro 
Cos. i. > 

149—Written provision in fire policy granting permission to cease operations not to exceed 
30 days eliminated 10 day provision in statutory policy. Pritchett v. Herman Farmers’ 
Mutual Ins. Co. (Wis.) . 

§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—Indorsement or rider on life policy, relating to short-term premium until beginning 
of first policy year, held not policy separate from main policy. Indorsements on in- 
surance policy form part of insurance contract, and policy with indorsements and 
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riders thereon must be construed together. Narver v. California State Life Ins. 


Co: CORE) «. 
150—Terms of life policy on back of first page and after president’s signature held binding 
on insurer. Metropolitan Life Ins. Co. v. Wann. (Tex.) .. aera ‘ 
150—Permits attached to policy are no part of standard form and are to be construed 
liberally in favor of insured. Pritchett v. Harmon Farmers’ Mutual Ins. Co. (Wis.)... 
§ 151. CONSTRUING 'TOGETHER POLICY AND ACCOMPANYING PAPERS. 
- In general. 
151(1)—Rate manual pleaded by insurer, in suit on accident policy, not part of policy, 
held not available as defense. Massachusetts Bonding & Insurance Co. v. Richardson. 


by mortgagor held bound by mortgage provision prohibiting mortgagor from taking au- 
tomobile from state, although mortgage was not attached to policy. Miller v. Man- 
hattan Fire & Marine Ins. Co. (Utah.) 


(2). Application as part of the contract. 
151(2)—Insurance application, not made part of policy by being incorporated therein or 
attached thereto, is not part of contract. Independent Life Ins. Co. v. Butler. (Ala.) 
151(2)—Application referred to in life policy may not be considered part of contract or 
be relied on, unless copy is attached to policy. Liberty Life Ins. Co. v. Strauss. (Ky.) 
151(2)—False statements as to insured’s health in application, copy of which was not at- 
tached to policy, held unavailable to insurer. Where policy does not incorporate applica- 
tion by reference it must be assumed, as against insurer, that policy alone expresses 
contract. Prudential Ins. Co. of America v. Connallon. (N. ERE oS cena eh a dics 
151(2)—-Application for life policy not attached to policy could not, under Kentucky law,, be 
relied on by insurer as constituting part of contract. Our Home Life Ins. Co. v. 
Martin. (U. S.) 


§ 152. CONSTRUING STATUTES AND CHARTERS, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 
152(3)—Law imputes to liability policy provisions required by law to be written therein 
whether actually written or not. Stone v. Inter-State Exchange. (Wis.) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Evidence did not support finding that insured did not intend fire policy to cover inter- 


est of original seller in truck. Kleiber Motor Truck Co. v. International Indemnity 
Co. (Cai.) 


155—in activu 


judicial. Negotiations leading to issuance of policy held admissible, not to change 
policy, but to explain ambiguity in classification on which premium was based. Zurich 
General Acc. & Liab. Ins. Co. Ltd. v. Carlton & C. R. Co. (Ore.) ae een 
155—In action on burglary policy, where oral testimony showed unmounted diamonds did 
not pass by bill of sale, policy held in force as to such diamonds. McKay et al. v. 
General Accident, Fire & Life Assurance Corp. Ltd. of Perth, Scotland. (Wash.)...... 1319 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
163. —— DESCRIPTION OF PROPERTY. 
€1). Buildings and appurtenances. 5 
163(1)—Huck elevator, used in connection with canning factory, held within tornado policy 
covering “frame hucking sheds.” Norfolk Packing Co. v. American Ins. Co. (Nebr.) 
(2). Additions and new structures. 
163(2)—In determining what are “additions” within fire insurance policy insuring building 
and “additions”, intention of parties is controlling. ‘‘Addition’’ within fire policy insur- 
ing building and “addition” includes any building reasonably answering description, if 
not inconsistent with other provisions of policy or clearly opposed to existing facts. Price 
v. Southern Home Ins. Co. (Fila.) 
(4). Household furniture. , 
163(4)—Household goods and personal effects situated in servant’s house on lot described 
held covered by fire policy, 10 per cent. limitation on outbuildings being inapplicable. 
Firemen’s Ins. Co. v. Yarbrough. (Ky.) 
§ 175. COMMENCEMENT OF RISK. | 
175—Parties may agree that policy shall issue as of earlier or later date than day it is 
signed by insurer’s officers. Prudential Ins. Co. of America v. Connallon. (N. J.).... 
175—Risk under policy will be regarded as beginning with commencement of contract. Ap- 
lication may stipulate that risk shall commence on day named therein, and thus cover 
oss occurring before issuance of policy. _Where application provided hail insurance 
should take effect after 24 hours and continue effective unless rejected, and_ insurance 
company accepted application, risk attached, preventing defense of failure of consider- 
ation of premium note, notwithstanding delay in issuance of policy. Schubert v. Mc- 
Lain & McLain, (Tex.) ; : 
175—Under_ application, accident policy held not to cover accident occurring between date 
of application to which policy was predated and issuance of policy; accident being un- 
known to insurer. Hansen vy. Continental Casualty Co.( Wash.) 
§ 176. TERM AND DURATION OF RISK. 
§ 177. —— TERM FIXED BY POLICY IN GENERAL. 
177—Building did not become “occupied” within builder’s risk clause of fire policy, by 
casual storage of goods. Clauses on coverage and builder’s risk in fire policy were 
consistent and indicated agreement to insure only during process of erection of build- 
ing. Metzger v. Aitna Ins. Co. (N. Y.) . 
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VI. Premiums, Dues and Assessments. 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Provision in life policy requiring receipts for weekly premiums to be binding to 
be a in premium receipt book held valid. Independent Life Ins. Co. v. Woods. 


(2). Time of payment. 
186(2)—Insurer is bound if policy is delivered and time of payment of premium de- 
ferred. Metzger v. Atna Ins. Co. (N. Y.) 
(3). Payment to agent or broker. 
186(3)—-Insurance agent authorized to receive money in payment of premium is unauthorized 
to receive anything except money. Thompson v. Equitable Life Assurance Society 
oc U.S. 4a 
(4). Payment by check or order. 
186(4)—If insured directed broker to apply checks on policy, premiums were thereby paid, 
notwithstanding insured’s ogee? testimony affecting credibility. Smith v. Ohio 
Millers’ Mutual Fire Ins. Co. (Mo.) 
(5). Payment by note. 
186(5)—Insured’s note, given and accepted as payment of premiums under life policy, 
held to constitute “payment”. Narver v. California State Life Ins. Co. (Cal.) 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Insurance agency liable to insurer for premiums on policy could sue for premiums 
in own name without alleging subrogation. Weisman Ins. Agency v. Bass. (La.) .... 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—Whexe fire insurer failed to prove it forwarded notice of assessment, there could 
no forfeiture for acer of assessment, and insured could recover fire loss. 
Foster et al. v. Farmers’ Mut. Fire Ins. Co. of Calhoun County. (Mich.) 


VII. Assignment or other transfer of Policy. 
§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 


205—Insured could assign life policy to third person as security, where policy permitted exer- 
cise of insured’s rights without beneficiary’s consent and provided for assignment. 
Beneficiaries could not question insured’s assignment of policy, where policy allowed 
insured to exercise rights thereunder without beneficiary’s consent. Elmore v. Conti- 
nental Life Ins. Co. (Kan.) 
§ 207. CONSENT OF INSURER. 
(1). Necessity of consent. 
207(1)—Before loss, insurer is subjected to risk which insurer may exempt from pe. 
ability except on own consent. Beck-Brown Realty Co. v. Liberty Bell Ins. Co. (N. Y.) 
(2). Sufficiency and effect of consent. 
207(2)—Assignment of policy, with insurer’s consent, to purchaser of insured’s interest, 
constitutes new contract between assignee and insurance company. Godwin v. Iowa 
State Ins. Co. (Mo.) 
§ 215. TRANSFER OF SU BJECT OF INSURANCE WITHOUT POLICY. 
215—Purchaser of building insured against tornado was not entitled to recover on_policy, 
since by purchasing property he did not acquire rights in insurance contract. National 
Union Fire Ins. Co. v. Henry. (Ark. 
215—Contract of insurance is personal as to insured, and does not pass ipso facto to 
alienee or_vendee on conveyance of property. Beck-Brown Realty Co. v. Liberty 
Dell dus.. Ca. GN: Yi)... 
VILI. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL. 
(1). Necessity of, notice. 
229(1)—Policy provision requiring written notice of cancellation is for benefit of insured, and 
may be waived. Rose Inn Corporation v. Nz itional Union Fire Ins. Co. et al. (N. Y.) 
(2). Sufficiency ot notice in general. 
229(2)—Notice of cancellation of insurance policy must be definite and certain. Bessette 
v. Fidelity & Casualty Co. (Conn. ) 
(4). Authority of agent to waive notice. 
229(4)—Insurance agency, authorized by insured to maintain specific amount of insurance, 
had authority to accept ve cancellation of policies. Rose Inn | Vv. 
National Union Fire Ins. Co. et al. (N. : 
§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Under provision of automobile policy, cancellation could be made only if unearned 
premium was tendered on or before day set for cancellation. Assured was not estopped 
to claim policy was not cancelled where insurer failed to return unearned premium 
with notice of cancellation, as required, Insurer could not base estoppel on assured’s 
failure to demand unearned premium with notice of cancellation, which it was insurer’s 
duty to return without demand. Bessette v. Fidelity & Casualty Co. (Conn.) 
230—Instruction that insurer, attempting to cancel policy, failed to repay unearned pre- 
mium, cancellation was void, held erroneous, being contrary to policy. Smith v. Ohio 
Millers’ Mutual Fire Ins. Co. (Mo.) 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Where cancellation of automobile policy was ineffective on day named in_notice, it 


did not become effective when full amount of premium paid was earned. Bessette v. 
Fidelity & Casualty Co. (Conn.) 
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§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Receipt fully satisfying claims under health policy held not to cancel policy. Con- 
tinental Casualty Co. v. Baker. (Ark.) 

240—Where insured under fire policy mails latter of cancellation, cancellation does not take 
effect until letter re insurer. Wagner & Erling Co. v. Ft. Dearborn Casualty 
Underwriters, Inc. et D.) 

§ 247. RESCISSION BY INSURER. 

247—Insurer has cause of action against beneficiary on death of insured to cancel policy for 
fraud, and need not sue estate of insured. Insurer cannot be compelled to await action 
by beneficiary to contest policy for fraud, but may sue to rescind policy, = view of two 
year incontestability clause. New York ‘Life Ins. Co. v. Faillace. (N. Y.) 

§ 249. ACTIONS FOR RESCISSION. ; 

249—Evidence of insured’s misrepresentations held to give insurer right of rescission of 
life policy. New York Life Ins. Co. v. Watkin. (N. Y.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 252. Rare eeataieee 

§ 255. ATERIALITY. 

255—Statutes aaa to materiality of misrepresentations in obtaining policy applies only 
to cases in which event on which policy is to become due has actually happened. New 
gn Life Ins. Co. v. Ince. (Mo.) 

$ 256 EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—Beneficiary certifying to correctness of answers in application was bound by false 
representations only as if made in his own application. Wilbon v. Washington Fidelity 
National Ins. Co. (Ark.) 

256(1)—Insured cannot recover on fire policy, if guilty of fraud within provision making 
Pore = if insured attempts to defraud company. Studer v. Hudson Ins, 

inn. 

256(1)—-Statute rendering ‘‘misrepresentation” in securing life insurance immaterial unless 
contributing to death, applies equally to warranties and representations. 
Metropolitan Life Ins. Co. (Mo.) 

& 257. ONCEALMENT 

§ 258. IN GENERAL. 

258—‘Concealment”’ by insured consists in suppression of any fact or circumstance which 
underwriter does not know or is not legally penn to know and is material to risk 
or could possibly influence prudent and intelligent insurer in a whether to 
accept risk or what premium would be. Btesh v. Royal Ins. Co. (U. S.) 

§ 262. FRAUD OR FALSE. SWEARING IN OBTAINING INSURANCE. 


262—Insurance company’s president, knowing that misr _—— under terms of ap- 


plication barred recovery, held entitled to assume and to inform insured that company 
had defense as regards alleged fraud in procuring release. Bockes v. Union Mut. 
Casualty Co. (Ia.) 

262—Suit by insurer to cancel life policy and contract for reinstatement for fraud held 
maintainable in equity, in view of incontestability clause and application for reinstate- 
ment where insured died within time limited therein. _— National Life Ins. Co. v. 
Hammer. (U. S.) 2 we tek ore te ; ai 

§ 263. WARRANTIES. 

263—Parties to insurance contract may agree that statements will be treated as representa- 
tions or as warranties. Bankers’ Reserve Life Co. v. Matthews et al. (U 

§ 264. —— IN GENERAL 

(1). In general. 

264(1)—Acceptance of burglary policy under provisions thereof held to constitute affirm- 
ation of all statements contained therein, warranting their truth. Insured’s acceptance 
of burglary policy held to constitute warranty that statements in schedule were true, 
hough insured never read policy or signed application. Teich v. Globe Indemnity 
‘0. Oo. iis , 

§ 265. DISTINCT ION BETWE E N WwW ARR AN TIES. AND RE P RE SE NT ATIONS. 

265—Under proof, conclusively showing breach of warranty in burglary policy regarding 
claim for previous loss and that no insurance had ever been declined or canceled, 
insured could not recover. Statute providing when warranty in fire, tornado, or cy- 
clone policies may be deemed representation cannot be applied to burglary policy so 
as to transform warranty into representation. Teich v. Globe Indemnity Co. Mo.) : 

265—In insurance application, “representations” must be honest belief of cath though 
possibly untrue, while ‘ ‘warranties” must be true, irrespective of honesty of statement. 
Parties to insurance contract may make representations part of contract without chang- 
ing them to warranties. Insurance contract held to show intention that statements 
in application should be part of contract, and, in absence of fraud, should be deemed 
representations and not warranties. Bankers’ Reserve Life Co. v. Matthews et al. 
(U. §&.) 

§ 267. —— FULFILLMENT ‘OR BREACH. 

267—Applicant’s failure to make full disclosures in application for life insurance constituted 
breach of warranty. New York Life Ins. Co. v. Ince. (Mo.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 279. OCCUPATION OF BUILDING. 
279—Where building was vacant and unoccupied at time fire insurance policy was issued, 
warranty that building was occupied as dwelling held breached. Vacancy permit clause 
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that during term of any policy year building could be vacant for nine months and 
ten days held not inconsistent with occupancy clause relating to condition of building 
at date of issuance of fire policy. Hernor Co. Inc. v. Superior Fire Ins. Co. (U. S.) 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Statement in fire policy that truck was 1924 model could not be deemed of materiality, 
when no information was sought or given regarding year or month truck was built. 
Misstatement in fire policy regarding date of purchase of truck was August, 1924, 
rather than May, 1924, held immaterial. Kleiber Motor Truck Co. v. International 
Indemnity Co. ) 

280—Insurer could avoid policy covering — against fire for mispresentations, 
whether intentional or innocent, as to age of car, where such matters were material to 
risk. Svea Fire & Life Ins. Co. v. Walker. (Ky.) ee Ee errr ee 

280—Where burglary policy described business as Seweisy store” and insured did some 
pawnbrokering, policy held not avoided, absent substantial evidence of intent to deceive. 


McKay et al v. General Accident, Fire & Life Assurance Corp. Ltd., of Perth, Scot- 
land. (Wash 
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§ 281. AMOUNT OR VALUE. 


281—Valuation clause in fire insurance policy constitutes warranty by assured and is 


accepted by insurer on delivery of policy. Price v. Southern Home Ins. Co. (Fla.) ..1032 


§ 282. TITLE OR INTEREST OF INSURED. 
1). Construction and effect of provisions of policy. 
282(1)—Title and ownership clause of fire policy held to mean that entire policy shall be 
void, if assured’s interest be other than unconditional and sole ownership, except as 
to any specified lien, mortgage, etc. Title and ownership are vital to fire insurance 
risks. Home Loan and Finance Co. v. Fireman’s Fund Ins. Co. (Ala.) 
282(1)—Provision avoiding fire policy if insured’s interest is other than unconditional ‘and 
sole ownership, or subject of insurance is building _on ground not owned by insured 
in fee simple, is valid. National Union Fire Ins. Co. v. Hall. (Ky.) ............. 
282(1)—Designation of insured in fire policy as “D. W. Ray & Son” held not to show 
insured was partnership, rendering policy void under re a ownership clause, 
where insured was corporation. Hanover Fire Ins. Co. v. D. W. Ray & Son (Tex.) 
282(1)—Acceptance of fire insurance reciting insured is sole owner is equivalent to declara- 
tion thereof, though insured is ignorant thereof and made no representation of title. 
Girard Fire & Marine Ins. Co. v. Winfrey (Tex.) 
(2). Character of title or interest in general. 
282(2)—Insured, to whom land, on which insured buildings were located, was conveyed 
by deed, in body of which name of grantor’s husband did not appear, held without title 
required to recover on fire policy. National Union Fire Ins. Co. v. Hall. (Ky.) 
282(2)—Insured, to whose wife latter’s father orally agrove to convey land, could not 
or on, fire policy containing fee simple ownership clause. Dixie Fire Ins. Co. 
WS RMR, RL isco caednin chin sds sian GDA saa ye ee Aes URE MERI ake Ad Roe ORES wee 
(4). Particular estates or interest. 
282(4)—As respects policy requirements of sole ownership, minor devised mother’s interest 
in household goods and substantial interest in goods and was not divested thereof by 
agreement to sell interest to stepfather, insured. Fire policy’ requiring insured to be 
sole owner held void where minor had substantial interest in insured goods whether un- 
der devise from other. Girard Fire & Marine Ins. Co. v. Winfrey. (Tex.) .......... 
(5). Title in husband or wife. 
282(5)—Where husband paid for property, but took conveyance to himself and wife, re- 
sulting trust arose, and husband could recover on policy issued to him, ——. 
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ing = ownership provision. Fulbright v. Phoenix Ins. Co. of Hartford. (Mo.) ...1234 


Effect of mortgage or other lien. : 
282(6)—Insured’s failure to volunteer information that mortgagee had instituted fore- 


closure suit held not to render fire poli _ as constituting concealment. Springfield 
Fire & Marine Ins. Co. v. Blevens. 


(13). Vendor and purchaser of personal property. 
282(13)—Where insured purchased truck from one still owing money thereon, fact that 
Sy stated truck was being purchased from original seller did not make policy void. 
leiber Motor Truck Co. v. International Indemnity Co. (Cal.) 
§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 
286—Misstatement that no insurance had previously been canceled on truck was not ma- 
terial, where cancellation was for reason not affecting nature of risk. Kleiber Motor 
Truck Co. v. International Indemnity ERR ae ere ree 
286—Fact that illicit trade in foreign country is contemplated must be known to under- 
writer to hold him liable on policy covering adventure. Insured, shipping silk, insured 
as such, under bills of lading for cotton goods and so declaring it in consular _ in- 
voices held to have concealed fact wes to risk, so as to preclude recovery for loss 
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§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—-Statement in insurance application, ‘“‘canceling B. A. R. E.” did not 
that insured held another policy, but rather was notice to contrary. nter-Ocean 
Cees Aon: 0; UE. GIR 55 in oh hin bac acess caw s 60 sed occas eeweuceceese 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Term ‘‘disease” as regards life insurance, 


ive notice 


denotes illness, which has impaired in- 
sured’s constitution. Independent Life Ins. Co. v. Butler, (Ala. 


) 
291(1)—Insured’s concealment of time of application that he had been treated for Bright’s 
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disease and enlarged heart, and failure to disclose poor health, authorized insurer’s 


cancellation of policy. Equitable Life Assurance Society of U. S. v. Schwartz. (U. S.).1141 


(3). Knowledge and intent of applicant. } y 
291(3)—Stipulation requiring insured to be in sound health at date of policy is valid and 
enforceable regardless of insured’s knowledge in respect to health. American Nat. Ins. 
Co. v. Melton et al. (Tex.) 
(4). Representations as to the existence of specific diseases. 
291(4)—False statement in application that insured never had bladder disease and his 
consultation of physician therefor before delivery of pol 
cellation thereof. Hurt v. New York Life Ins. Co. (U. S.) 
(5). Good or sound health. 
291(5)—Whether applicant for life insurance policy was in sound health as stated, was to 
be determined under statute making misrepresentations immaterial, unless contributing 
to death. Ryan v. Metropolitan Life Ins. Co. (Mo.) 
291(5)—Term “in sound health” as used in insurance policy refers to then existing infirmity 
thereafter constituting at least contributing cause should health ensue during contract. 
American Nat’l. Ins. Co. v. Melton et al.(Tex.) 
(6). Serious or temporary diseases. 
291(6)—One who has kidney trouble from temporary ailments is not necessarily affected 
with kidney disease, so as to defeat insurance policy. Independent Life Ins. Co. v. 
Butler. (Ala.) 
§ 292. MEDICAL ATTENDANCE. 
292—Where assured’s application warranted his answers to be true, applicant’s disclosure 
in application for life insurance must be strictly true whether material to risk or not. 
Negative answers, in application for life insurance, with respect to previous treatments, 
constituted false representations avoiding policy. New York Life Ins. Co. v. Ince. (Mo.) 
292—-False representations in application for life policy respecting previous operations and 
consulting physician held to preclude recovery, notwithstanding absence of fraud and 
insured’s illiteracy. Emanuele v. Metropolitan Life Ins. Co. (N. Y.) ....... : 
292—Misrepresentations of assured in applying for life insurance in respect to medical 
— warranted cancellation of policy. New York Life Ins. Co. v. Conrad. 


292—-False statement in application that insured never had bladder disease and his consulta- 
tion of physician therefor before delivery of policy, held grounds for cancellation thereof. 
That death was not caused by disease, for which insured consulted physician before 
delivery “% policy held no defense to cancellation suit. Hurt v. New York Life Ins. 


0. SD RI So St ea 

292—That physician might have been honestly mistaken in diagnosis and treatment of insured 
would not prevent concealment of consultation from vitiating policy. ‘Tutewiler v. 
Guardian Life Ins. Co. of America. (U. S.) oa eee eh dee = 

292—Insured’s concealment at time of application that he had been treated for Bright’s 
disease and enlarged heart, and failure to disclose poor health authorized insurer's 
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cancellation of policy. Equitable Life Assurance Society of U. S. v. Schwartz. (U. S.) 1141 


292—False representation of insured that no physician had been consulted for five years 
was “material” as matter of law. Haddad v. New York Life Ins. Co. (U. S.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITION SUBSEQUENT. 

§ 309. EFFECT OF BREACH. 

309—Insured cannot recover on fire policy, if guilty of fraud within provision making pol- 
icy void if insured attempts to defraud company. Studer v. Hudson Ins. Co. (Minn.) 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(2). Nonpayment of premiums or assessments. 

310(2)—-Where insured’s default in paying second annual premium continued until death 
18 months later, insurer held not liable for failure to notify insured of participation 
clause credit and insufficiency of cancellation notice; insured paying single premium 
only held not “persistent premium paying policy holder,” within participation clause. 
Statute held not to require notice of intention to cancel life policy, where default in 
paying premium continues over six months. Insurer may cancel life policy providing 
grace period of not less than one month for payment of premiums and for forfeiture 
on timely statutory notice; notice of intention to cancel life policy mailed during grace 
period held not to authorize forfeiture of policy. Insurer’s attempted cancellation 
of life policy for nonpayment of premiums based on void notice held ineffective. Weg- 
ner v. Federal Reserve Life Ins. Co. of Kansas City. (Kans.) ...... 

310(2)—Provision in fire policy requiring giving of notice before cancellation cannot be 
read into ‘stipulation relating to suspension of policy for past-due premium. Stipulation 
in fire policy suspending policy while premium installment notes are past due held 
self-operating without notice by insurer. Knauf v. Hartford Fire Ins. Co. (La.) ... 

310(2)— Statute requiring premium note before insurer can declare forfeiture held inap- 
plicable to life policies. Insurer, if statute requiring premium notice before declaring 
forfeiture was applicable to life policies held not required to give notice of expiration 
of extension period. Lincoln National Life Ins. Co. v. Hammer. (U. S. F 

310(2)—Under accident policy, held, it was intention that insured should be protected only 
for period for which premiums were paid. Gill v. Massachusetts Bonding & Ins. 
(Wash.) 2 : 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POL 

(1). In general. 5 
311(1)—On failure to give insurer immediate notice of accident, insurer could refuse to 
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assume liability of assured’s son, who operated automobile. Clements v. Preferred Acci- 
dent Ins. Co. al asec bones, . 

311(1)—-Twenty-three months’ delay in notifying insurer of automobile accident relieved 
insurer from liability to injured person, where policy required immediate notice. Cle- 
ments v. Preferred Accident Ins. Co. (U. S.) 

(3). Mortgagees and their assignees. 

311(3)—Forfeiture of fire policy, providing for payment of loss to mortgagee as his interest 
shall appear, because of complete change of ownership without insurer’s consent, defeats 
mortgagee’s claim to one stipulating that mortgagee’s clause. Home Loan & Finance 
Co. v. Fireman’s Fund Ins. Co.  (Ala.) ey 

311(3)—-That mortgagor sells insured property does not make tornado insurance polic 
void as to mortgagee, especially wD contract expressly provides otherwise. Mort- 
gage clause of tornado policy requiring notice of change in ownership refers to change 
increasing hazard. National Union Fire Ins. Co. v. Henry. (Ark.) 

311(3)—To defeat mortgagee’s recovery on fire policy requiring notice of change in interest 
or occupancy of premises or known to mortgagee must have had actual knowledge of 
change. Bank holding trust deed on insured property held not chargeable with knowl- 
edge of change of ownership by fact that bank director maintained abstract office in 
which he had abstract books which showed transfer. Concordia Fire Ins. Co. v. Com- 
mercial Bank of Liberty, Mo. (U. S.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 320. ILLEGAL USE OF BUILDING. 

320—Increase of hazard by operation of still on premises by lessee held within control and 
knowledge of owner. Storing and use of gasoline and alcohol in connection with un- 

lawful manufacture of alcoholic spirits could not be justified under work and material 

clause. Miller v. Union Assurance Society, Ltd. (U. S. 

§ 322. CHANGE IN OCCUPANCY OF BUILDING. 

322—Proof of mere change of occupancy of insured premises, without showing that change 
increaser fire hazard, held not to avoid policy. Day v. Northwest German Farmers 
Mutual Tite Ins; Co. (S.. BD.) ....... : koh ak ate hedbek ee lahe 

322—-Stipulation as to nature and hazard of occupancy of premises within knowledge of 
parties was unnecessary in insurance policy. hange of possession of part of premises 


with increase in hazard by operation of still voided fire policies. Miller v. Union As- 
surance Society, Ltd. (U.S 


§ 323. BUILDING BECOM 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—Where building insured against fire was occupied for storage purposes, that quantity 
of like articles stored therein was less after certain date did not disclose ‘“‘cessation of 
occupation” precluding recovery on fire policy. Pritchett v. Herman Farmers’ Mutual 
Ins. i 
§ 324, ng f 
324—Clause of sprinkler policy avoiding it in case building or material portion thereof 
should fall, contemplated falling to such extent that usefulness was destroyed. Mangles- 
dorf v. Pennsylvania Fire Ins. Co. (Mo.) 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(1). In general. ; 
326(1)—Violation of fire policy by storing gasoline and alcohol on premises warranted in- 
surer in declaring policy void. Miller v. Union Assurance Society, Ltd. (U. S.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1).. Nature and effect of condition. | ; s 
328(1)—Insured, by selling real property, deprived himself of right to maintain suit for 
damage to real property by tornado. National Union Fire Ins. Co. v. Henry. (Ark.) 
(2). What constitutes change of title or interest in general. 
328(2)—Transfer of personalty held under conditional sale requiring transferee to pay re- 
maining installments held change of interest of transferor as avoiding policy. McCoy 
v. St. Paul Fire & Marine Ins. Co. (Ga.) tt, 
328(2)—Placing deed in escrow held not to violate conditions in fire policy against change 
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of title or interest. Day v. Northwest German Farmers Mutual Life Ins. Co. (S. D.)1048 


(6). Encumbrance of property. y 
328(6)—Where, after foreclosure sale, but before execution of deed, insured property was 
destroyed, insurer held liable notwithstanding policy provision that policy would be- 
come void when title changed. Patten et al. v. Springfield Fire & Marine Ins. 


(14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Action to foreclose mortgage is within fire policy made void in event of com- 
mencement of ‘foreclosure proceeding.” Mortgage foreclosure action commenced before 
fire policy was issued held not within provision rendering policy void if “foreclosure 
roceedings be commenced” since provision against foreclosure applied to future only. 
otice of sale of insured property under court order held not within provision avoiding 
fire policy if notice be given of sale “by virtue of any mortgage or trust deed.” Spring- 
field Fire & Marine Ins. Co. v. Blevens. (Ky.) 
328(14)—Insured settling with mortgagee immediately on discovering advertisement of sale of 
property could recover for fire loss, notwithstanding 
American Equitable Assurance Co. of New York. ( 


(15). Entire or severable contracts. 
328(15)—Insured’s sale of real property did not void tornado policy as to persomal prop- 
erty, and insured could recover damage to personal property. National Union Fire Ins. 
Co. v. Henry. (Ark.) 
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§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. 
333(1)—Insured without knowledge of tenant’s knowledge or acts increasing hazard, can re- 
cover on fire policy void while hazard is increased | - means known or controllable by 
insured. Joslin v. National Reserve Ins. Co. 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—-Automobile locking device indorsement held to require insured to exercise due 
diligence in keeping locking device efficient and locking automobile when unattended. 
Leaving automobile with motor running in front of insured’s residence for few min- 


utes held not — of diligence required by locking device indorsement. McCormick v. 
Potomac Ins. Rs ¥s 


§ 335. KEEPING. ‘BOOKS, PAPERS AND SAFE. 
(1). Nature validity and operation in general. 
335(1)—Anti-technicality statute held inapplicable to iron-safe and record weeny clause 
in fire policy. Veal v. Fire Association of Philadelphia. (Tex.) 
(2). Taking inventory. 
335(2)—Inventory made by former owner and verified and adopted by insured as pur- 
chaser constituted substantial a with fire policy. Bundy dy v. National Fire 
Ins. Co. (Kan.) . te 7 
cs), Keeping. books of account. 
335(3)—Original invoices showing purchases and bank records showing deposits from sales 
of merchandise substantially complied with fire policy requiring keeping set of books. 
Bundy v. National Fire Ins. Co. (Kan.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 340. MILITARY OR NAVAL SERVICE. 
340—Return of policy authorizing cancellation at insured’s request or unequivocal request 
for cancellation without surrender of ner. cancels policy without affirmative act by 
insurer. Home Ins. Co. v. Loflin. ( ee 
(E) NONPAYMENT OF PREMIUMS a ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Fire policy provision suspending liability thereunder a premium remains 
unpaid is valid. National Union Fire Ins. Co. v. Want. (Ark 
349(1)—“Persistent paying policy holder,” within participation clause, means policy holder 
persistent. in paying premiums. Wegner v. Federal Reserve Life Ins. Co. of Kansas 
ity ans 
349(1)—Where insured failed to pay premium at expiration of extension period mn lapsed 
subject to conditions of reinstatement in policy. Rocky Mountain Savings & Trust Co. v. 
4Etna Ins. Co. - C) 
349(1)—Fire policy held in effect as ‘valid insurance, where insured attached indorsement 


showing additional premium, but such additional premium was not paid. Metzger v. 
4Etna Ins. Co. (N. Y.) 
349(1)—Insurance company may stipulate for prompt payment of premiums and provide 
— by way of penalty to enforce such provision. Home Ins. nan v. Puckett. 
ex es 


‘ Premiums payable in installments. 

349(2)—Provision in fire policy and premium note for policy suspension while installment 
of premium remained unpaid after — held valid and enforceable. National 
Union Fire Ins. Co. v. McClure. (Ky.) 

Nonpayment of note given for premium. 

349(3)—Failure to pay insurance premium note at maturity which contains forfeiture pro- 
vision works absolute forfeiture of life policy, time being of the essence. Lincoln 
National Life Ins. Co. v. Hammer. (U. ; 

§ 352. NOTICE OF TIME FOR PAYMENT. 

§ 354. cr. 

(1). In general. 

354(1)—Insurer’s premium notice to insured under. existence agreement held reasonable, 
preventing forfeiture because of inadvertence or forgetfulness. Lincoln National Life 
Ins. Co. v. Hammer. (U. S.) 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

e. 337. IN GENERAL. 

357—Unless payment of premium on life policy was waived, stipulated condition in agree- 
ment extending time for payment for automatic termination of policy upon failure to 
receive premium is valid. Bank of Commerce & Trust Co. v. Northwestern Nat. Life 
Ins. Co, (Tenn.) ges , 

357—Provisions of premium extension agreement executed within grace period for payment 
of premium on life policy, regarding forfeiture upon nonpayment, are controlling. 
Premium extension agreement under life policy by its terms not bindin until accepted 
by insurer in Indiana, held Indiana contract, governed by Indiana an Extension 
agreement covering payment of premium under life policy held valid, though not at- 
tached to policy, and enforceable according to its terms. Lincoln National Life Ins. 
Co. v. Hammer. (U. S.) 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER. TO PREVENT FORFEITURE. 

§ 360. IN GENERAL. 

(1). In general. 

360(1)—Where insured’s default in paying second annual premium continued until death 
18 months later, insurer held not liable for failure to notify insured of participation 
clause credit and insufficiency of cancellation notice; insured paying single premium 
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>. 
only held not “persistent premium paying policy holder,” within participation clause. 
Wegner v. Federal Reserve Life Ins. Co. of Kansas City. (Kans.) 

(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Insurer having funds due insured, and entitled to deduct installments from amount 
due, could not forfeit policy for nonpayment of premium. Continental Casualty Co. 
. Baker. (Ark.) 

360(3)—While insurer has funds due to insured larger than premiums due, it cannot de- 
clare forfeiture of policy for nonpayment of premiums. Supreme Lodge, Woodmen of 
Union v. Walker et al. (Ark.) 

360(3)—Dividend provided by participation clause held not available for credit . or de- 
duction on single quarterly innate ent of annual premium. Wegner v. Federal Re- 
serve Life Ins. Co. of Kansas City. (Kans.) 

(4). Payment by check, draft, or order. 

360(4)—Insurer holding order for payment of premium from insured’s wages sufficient 
to pay —_ due could not cancel policy for nonpayment of premium. 
tinental Casualty Co. v. Baker. (Ark.) 

360(4)—Insured’s twice dishonored check held not accepted in payment of premium. 
National Union Fire Ins. Co. v. Want. (Ark.) 

$ 361. TO AGENT OR BROKER. 

361—Arrangement for insurer’s soliciting agent to pay renewal prc and receive suit 


of clothes was ts absent showing of authority. Rice v. Fidelity & Casualty Co. of 
New York. (Mic 


h.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Where insured’s total and permanent disability occurred within gate riod after un- 
paid premium fell due and notice of death was given within 2 weeks olen grace period 
expired, premium was waived. Fidelity Mut. Life Ins. Co. v. Gardner’s Adm’r. (Ky.) 

362—Failure to pay additional premiums on fire policy while amount was in dispute did 
not cause forfeiture of policy. Metzger v. Aetna Ins. Co. (N. Y.) 

362—Provision for forfeiture of life policy based upon nonpayment of premium held 
waived if payment of premium was waived. Facts showing insured’s illness with pneu- 
monia and subsequent death held to support finding that insured was totally and per- 
manently disabled when premium fell due, constituting waiver thereof. ‘Subsequent 
limitations, repugnant to first and principal clause in provision in life policy for waiver 
of premiums are unenforceable. Subsequent paragraph in disability provision in life 
policy waiving premiums held not limitation on preceding paragraph providing for 
waiver of future premiums upon insured become totally and permanently disabled. No- 
tice of disability within reasonable time is sufficient under life policy containing no 
provision for notice of disability working waiver of premium payment terminating in 
death within sixty days. ‘‘Future premiums” waived under life policy upon insured’s 
total and permanent disability include all premiums payable in future. Total and per- 
manent disability of insured commencing during grace period for payment held to 
operate as waiver of premium under life policy. Insured’s acceptance of agreement ex- 
tending time for paying premium beyond grace period held not waiver of rights under 
life policy. Premium on life policy payable under extension agreement after expiration 
of usual grace period held “future premium’ waived under disability provision. In- 
sured confined to bed with pneumonia when premium became payable, resulting in death, 
held permanently disabled within provision for waiver of future premium; ‘“‘per- 
manent.”’ Disability of insured within life policy is no less “permanent” because re- 
sulting in death within short time. Bank of Commerce & Trust Co. v. Northwestern 
Nat. Life Ins. Co. (Tenn.) 

$ 363. RIGHTS OF INSU RE D AFTER DEFAULT. 

§ 365. — REINSTATEMENT 

365—Clause in fire insurance policy that building was occupied as dwelling held warranty 
that on date of issuance of policy building was occupied as dwelling. Hernor Co. Inc. v. 
Superior Fire Ins. Co. (U. S.) 

(1). In general. 

365(1)—-That insurer’s agent at request and for benefit of insured, send check to reinstate 
lapsed policy, was as effective as if — check had been sent. Business Men’s Assur. 
Co. v. Richardson’s Adm’x. Cee.) 34 : ; 1066 

365(1)—Life policy held reinstated where insurer, ‘knowing material facts, approved applica- 
tion for reinstatement and change of beneficiary without full payment of —_ -due pre- 
mium. Kassler v. Aetna Life Ins. Co. (Minn.) oti P 307 

365(1)—Right, under life policy, to reinstatement is substantial “Property right.” ‘Upon 
application for reinstatement of life policy under terms of policy, insurer had right to 
pass upon question of insurability and evidence thereof, submitted by insured. Where 
policy erected and recognized right of reinstatement after default in premium pay- 
ments, company must pass upon insurability in exercise of ordinary care and not de- 
cline application for reinstatement upon arbitrary grounds. Where policy gave right 
of reinstatement under certain conditions, it was insurer’s duty to pass upon application 
with reasonable promptness and diligence under all circumstances as they existed at 
time. Where no time is stipulated insurer’s failure to act, within reasonable time, 
— application for reinstatement of lapsed policy, is waiver of forfeiture. 

untain Savings & Trust Co. v. AStna Ins. Co. by ee 

365(1)—-Where forfeiture of policy was absolute at insured’s death, acceptance by bank of 
assessments from beneficiary for insurer could not revive insurance. Right to revive 
insurance is personal to insured and does not survive to beneficiaries. Milam County 
Mutual Life & Accident Ass’n. v. Watson. (Tex.) 997 

365(1)—Insurer’s intention of part payment of premium and failure to reject report “of 
examination by _insured’s family physician before insured’s death four days after 
mailing of application for reinstatement held not implied acceptance of application. 
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Court cannot control discretion of insurance company’s officers in refusing to reinstate 
policy lapsed for nonpayment of premium, unless they: acted dishonestly and in bad 
faith. Insured having died during negotiations for reinstatement of life policy without 
having furnished satisfactory proof of insurability, there could be no recovery thereon. 
Exchange Trust Co. v. Capitol Life Ins. Co. of Colorado. (U. S.) 

365(1)—That insurance company returning insured’s premium check tendered after grace 
period inadvertently cashed check in insured’s application for reinstatement would not 
revive policy. Security Life Ins. Co. v. Seeber. (U 

365(1)—Insured’s application for reinstatement with insurer’s acceptance, constituted con- 
tract, with interest on overdue premium as consideration. Where insured applied for 
reinstatement, and insurer made reinstatement, new contract effected was contract for 
reinstatement of precedent contract. New contract for reinstatement of life policy 
could be attacked for fraud, notwithstanding incontestible clause in en fata 
Alper v. New York Life Ins. Co. (U. S.) 

(2). Condition of reinstatement. 

365(2)—Where insured’s check to reinstate lapsed accident policy was taken and cashed by 
insurer on condition uncommunicated to insured, insurer became liable on policy. Business 
Men’s Assur. Co. v. Richardson’s Adm’x. (Ky.) 

365(2)—Insured’s misrepresentation, when making application ‘for reinstatement after de- 
fault in paying premium, that she had not consulted physician, held material, avoiding 
policy. Schrader v. John Hancock Mut. Life Ins. Co. o Boston, Mass. (N. Y. ; 

365(2)—Insurance company, whose agent reinstated life policy after being informed insured 
was sick in hospital, held chargeable with agent’s knowledge, where there was no 
collusion, though written application contained warranty of insured’s good health. In- 
surance company, whose agent was verbally informed of insured’s illness, but procured 
written application for reinstatement warranting insured’s good health, - estopped 
to deny policy was reinstated. Bank Sav. Life Ins. Co. v. Butler. (U. s. 

365(2)—-Signing application for reinstatement of life policy, setting out physical conditions 
essential to insurability of applicant in form of affirmative recitals, held positive repre- 
sentations regarding matters contained therein. Lincoln National Life Ins. = v. 
Hammer. (U. S. Ged oh a te ‘ 5 see noe aoe 

§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Time of demanding extended protection is not of essence of insurance contract. 
Insurer denying liability when insured demanded cash withdrawal value, and later ex- 
tended protection on other grounds than delay in making requests, cannot complain of 


day, in demanding such protection. Brotherhood of American Yeomen v. Graves. 
(Ky. 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 

371—Insurer may waive or insist on warranty in policy as he elects. Chicago Fire & Ma- 
rine Ins. Co. v. Sharpensteen. (Ariz.) 

371—Waiver of policy provision can generally be invoked by insured only when insurer’s 
conduct, inducing, reliance thereon, would amount to fraud if subsequently disavowed. 
Owens v. National Life & Accident Ins. Co. (Ky.) 

371—Right to forfeit insurance contract for nonpayment of premium is waived only where 
insurer’s act or omission caused insured justly to believe and act on behalf that con- 
te act was continued in force. Exchange Trust Co. v. Capitol Life Ins. Co. of Caianens. 


U. §.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Son-in-law having no insurable interest in insured’s life could not recover on policy 
notwithstanding insurer collected premiums from son-in-law though knowing want of 
insurable interest. National Life & Accident Ins. Co. v. Ball. (Miss.) 

372—-Iron safe and record warranty clause in fire policy may be waived by insurer, 
Fire Association of Phildelphia. (Tex.) 
—Provision that life insurance policy shall be void if premiums are not paid when due 
may be waived by insurer. Exchange Trust Co. v. Capitol Life Ins. Co. of Colorado. 


(U. S.) 

374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
375. —— IN GENERAL. 

(1). In general. 

375(1)—Unauthorized statement by insurer’s agent that insurer would pay following trial 
of policeman who intentionally killed insured was not a of accident policy pro- 
visions. Owens v. National Life & Accident Ins. Co. (Ky. 

§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL, 

(1). Necessity of knowledge of breach. 

377 (1)—Provision avoiding life policy, if insured “had kidney disease, cannot be avoided by 
proof that insurer’s agent and shyeicien knew insured was sick; insurer or agent must 
actually know insured had kidney disease to waive provision avoiding policy, if insured 
had such disease. Metropolitan Life Ins. Co. v, Dodd. (Ga.) 

(2).. What constitutes knowledge or notice in general. 

377 (2)—Provision avoiding life policy, if insured had kidney disease, cannot he avoided by 
proof that insurer’s agent and physician knew insured was sick; insurer or agent must 
actually know insured had kidney disease to waive provision —s an if in- 
sured pe such disease. Metropolitan Life Ins. Co. v. Dodd. (Ga.) 

Facts putting insurer on inquiry. 

377(3)—Daa gee to agent with application for policy against conditional buyer’s 

fraudulent concealment of automobile, at least put agent on inquiry in respect to regis- 
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tration and certificate of title. Actual knowledge of facts aia policy is not 
necessary to waiver, if facts are such that insurer ought to have known them by 
proper inquiry. Chicago Fire & Marine Ins. Co. v. Sharpensteen. (Ariz. 

$ 378. aah i ee _ OR NOTICE TO OFFICERS OR AGENTS 

(1). n genera 

378(1)—When insurer, through its agent, knows policy warranties are not true, insurer 
cannot later insist on warranties as avoiding policy. Chicago Fire & Marine Ins. Co. 
v. Sharpensteen. (Ariz.) 

378(1)—Rule of estoppel to deny liability on insurance policy, where insurer knew facts, 
is ionomers where insured has no insurable interest. Colver v. Central States Fire 
Ins. Co. (Kan.) 

378(1)—Notice to insurer’s agent of commencement of mortgage foreclosure proceedings 
sufficient time before fire, to aged agent opportunity to protect insurer held waiver of 
forfeiture provision. Svea Fire & Life Ins. Co. v. Foxwell. 

378(1)—Insured’s representation that property was purchased for $2,500 did not avoid fire 
policy as ieandalan t because property has subsequently been sold at execution for much 
smaller amount, where agent was appraised of facts. Knowledge of agent of facts con- 
cerning property designated in application for fire policy must be imputed to insurer. 
Insurance Company of North America x, Sumner. (Ky.) 

378(1)—Insurer, whose agent had opportunity to ascertain true condition of applicant’s 
health, held to have waived forfeiture because of false representations in application. 
McConathy v. North American Accident Ins. Co. (La.) 

378(1)—Agent’s knowledge, when taking application, that insured ‘had given tenant pur- 


chase contract, constituted waiver of sole ownership provision. Fulbright v. Phcenix 
Ins. Co. of Hartford. (Mo.) 


1 
378(1)—Knowledge by president of insurance agency licensed to solicit insurance held im- 


puted to insurer. Midkiff et al. v. Palmetto Fire Ins. Co. (N. 

378(1)—Insurer, whose agent deceitfully informed it that insured’s health was sound, held 
estopped to assert condition that insured be in sound health on date of policy. Solicit- 
ing agent’s knowledge of insured’s condition being insurers’ latter was charged with 
_— trav? Er) informing it that insured’s health was sound. Bilodeau v. Prudential 
ns. Co. 

378(1)—Knowledge, of agent procuring application for life insurance of applicant’s poor 
health, is imputed to insurer, oe defense of false warranty. March v. Durham 
Life Ins. Co. (N. C. ii 

378(1)—-Agent’s knowledge, prior to ‘issuance of policy, that insured had no iron- -safe, held 
no bar to defense of breach of iron safe and record warranty clause in fire policy. 
Veal v. Fire Association of Philadelphia. (Tex.) 

(3). Nature of agency and authority of agent. 

378(3)—Acts and knowledge of insurer’s local agent concerning property insured against 
fire at time policy was executed held imputable to insurer. Firemen’s Ins. C 
brough. (Ky.) ok 

378(3)—General agent, by taking no steps to cancel fire policy, waived for insurer right 
to cancel policy on ground that foreclosure proceedings had been commenced. Patten 
et al. v. Springfield Fire & Marine Ins. Co. (Mo.) 

378(3)—-Misrepresentations in application for life insurance warranted cancellation, though 
applicant made full disclosure to medical examiner. New York Life Ins. Co. v. 
Ince. (Mo.) ‘ 

378(3)—-Under statute, insurer held chargeable with all facts within soliciting agent’s 
knowledge, in relation to act necessary or proper to fulfill agency in soliciting insurance 
ae collecting premiums. Sachs et al. v. North American Life Ins. Co. of Chicago. 
( i) 

§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 

(1). In general. 

syed )<taaaree held estopped to rely on misrepresentations in application as ground for 

forfeiture though misrepresentations were carried into policy itself, where agent filled 


990 


out application from his own information. Svea Fire & Life Ins. Co. v. Walker. pie ses 


379(1)—Erroneous valuation or misdescription of property insured, in policy prepared 
insurer’s agent after inspection, is not available to insurer as defense. Hartford Fee 
Ins. Co. v. Smith. (Okla.) 

379(1)—-Insurance company cannot avoid liability for misrepresentations, where facts have 
been truthfully stated to agent, but through his fraud, negligence, or mistake are mis- 
stated in application. Bank Sav. Life Ins. Co. v. Butler. (U. 

(4). Life and accident insurance. 

379(4)—Where insured told agent true condition of health, insurer could not prevent facts 
from being proven by showing application to contrary. Mid-Continent Life Ins. Co. 
v. Parker. (Ark.) 

379(4)—It is against sound public policy to permit insurance “company to forfeit policy be- 
cause of its agent’s insertion of false answers to questions in application as to in- 
sured’s health. Western & Southern Life Ins. Co. v. Ross. (Ind.) 


§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—Fraud of agent in stating in insurance application that insured was in_ good health, 


when agent knew facts to err, held not imputable to insurer. Commonwealth 
Life Ins. Co. v. Wilkinson. (Ala.) 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 385. —— INDORSEMENT OF POLICY. 
385—Insurer will be held to have consented to change of location of goods, 


St : § t where agent 
notified of removal failed to make indorsement or cancel policy. Cummings v. National 
Fire Ins. Co. (Mich.) . 
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§ 388. IMPLIFD WAIVER IN GENERAL. 
(2). Statements of officers and agents. 

388(2)—Alleged statements by insurer’s agent that insurer would pay following trial of 
policeman who intentionally shot insured did not estop insurer from denying liability 
on accident policy. Statement by insurer’s agent after delivery of policy that policy 
covers something not embraced by language thereof — neither waiver nor 
estoppel. Owerts v. National Life & Accident Ins. Co. 

388(2)—Insurance company having insured building in name - 
running to two persons or survivor, held estopped to deny liability to survivor for fire 
loss, where she was told transfer was unnecessary and her assessment payments were 
accepted. Forney v. Farmers’ Mutual Fire Ins. Co. (Minn.) 

4 Capacity in which knowledge is acquired. 

388(4)—Agreement by insurer’s assistant manager to personally collect premiums and cus- 
tom thereof ratified by insurer held not_waiver of policy provision for payment of pre- 
miums. Shellnut v. Federal Life Ins. Co. (Ga.) 

(5 Guaranty and indemnity insurance. 

388(5)—Liability insurer having settled with plaintiff’s wife for $5,000, the maximum for 
injury to any one person, became nevertheless liabel for amount of judgment rendered 
against insured in favor of husband, where insurer assumed defense of husband’s 
suit without denying liability. Oehme v. Johnson et al. (Central West Casualty Co. 
Garnishee) (Minn.) . 

388(5)—Insurance company held not estopped to “deny liability on judgment against person 
operating automobile where having defended assured and third party in action for 
injuries. Wigington v. Ocean Accident & Guarantee Corporation. (Neb.). 

388(5)—Indemnity insurer, which undertook defense of insured knowing suspicious circum- 
stances regarding age of insured’s chauffeur, waived objection that chauffeur’s operation 
of truck was illegal. Insurer having information sufficient to put i o inquiry waives 
violation of indemnity policy by undertaking defense of insured. & E. Motor Hire 
Corporation v. New York Indemnity Co. ( ¥. 

388(5)—-Notice to insured that insurer would disclaim liability if insured used automobile 
contrary to liability policy_terms held sufficient reservation of right to assert defense 
against action on policy. De Pasquale v. Union Indemnity Co. I.) 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 

(6). Knowledge of intent to violate conditions. 

389 (6)—Expressed intentiom of insured to breach warranty in policy is not waived by 
insurer without insurer’s affirmative consent. Notice by insured of intention to violate 
policy does not without more, constitute waiver by insurer. Veal v. Fire Association of 
Philadelphia. (Tex.) 

(7). Failure to make or follow inquiry. 

389(7)—-Where insurance agent failed to inquire concerning insured’s ownership of land, 
insurer cannot escape liability under policy because insured was not land owner. Krpan 
v. Central Federal Fire Ins. Co. (Mont.) 


§ 390. Pee TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—Insurer knowing of grounds of forfeiture must enforce forfeiture within reasonable 
time thereafter or to estopped to assert forfeiture after loss. Svea Fire & Life Ins. 
Co. v. Foxwell. 

390—Insurer will be held to have consented to change of location of goods, where agent no- 


tified of removal failed to make indorsement or cancel policy. Cummings v. National 
Fire Ins. Co. (Mich. 


$ 392. a ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In_ general. 

392(1)—Insurer held not to have waived forfeiture of fire policy by demanding interest 
after premium was due and not offering to return premium check, informing insured 
that payment thereof was refused for second time, or declaring ‘forfeiture. Insurer 
accepting partial premium payment, amounting to more than premium earned when 
when loss occurred, waived for failure to pay whole premium. National Union Fire 
Ins. Co. v. Want. (Ark.) 

392(1)—Distinct acts of affirmance, with knowledge of facts, by party entitled to avoid in- 
surance contract, especially demand for and receipt of premiums or assessments, waive 
forfeiture. Insurance company collecting premiums by its agent with knowledge that 
insured was not in sound health when policy was delivered, waived such condition. 
Western & Southern Life Ins. Co. v. Ross, (Ind.) 

392(1)—Insurance company having insured building in name of deceased grantee under 
deed running to two persons or survivor, held estopped to deny liability to survivor 
for fire loss, where she was told transfer was unnecessary and her assessment payments 
were accepted. Forney v. Farmers’ Mutual Fire Ins. Co. (Minn.) 5 

392(1)—Generally where agent knows facts which terms of policy render it ’ void, insurer 
by issuing policy and accepting premium waives policy provision. Krpan v. Central Fed- 
eral Fire Ins. Co. (Mont.) j 5 

392(1)—Insurer’s failure to tender back premium constitutes waiver of defense of no 
insurable interest. Where insurer did not tender back as it waived defense 
that insured was not sole and unconditional owner under fire policy. Lux v. Milwau- 
kee Mechanics’ Ins. Co. (Mo.) 

392(1)—Insurer unconditionally demanding payment of past-due premium note waives right 
to declare policy forfeited or lapsed for non-payment thereof. Unsigned notice of pre- 
mium note due date, mailed from insurer’s branch office by its agent’s wife, held not 
unqualified demand for payment, waiving right to forfeit policy for nonpayment of 
premium. Exchange Trust Co. v. Capitol Life Ins. Co. of Colorado. (U. S.) 
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(6). Demand and acceptance after loss. 
392(6)—Fire insurer waived representation of ownership of truck to which it had knowl- 
edge through agent by accepting premium payment after fire. Kleiber Motor am 
Co. ¥. Eaternmieoal Teeny 0. CRD ae « 5506 cnscce oe soo 6in wh ma.s eee ce ny Sav 
(8). Demand and acceptance after injury or death of person insured. 
392(8)—Attempted waiver of forfeiture by granting right ta continue policy after for- 
feiture held ineffectual to bind insurer, where occurring after insured’s death. National 
ek Ae As A ~O ONS VEMCD” os. sc arena A aac ws tioiasnaid Kynar sin aem oe ies ki oaes 
Mailing of notice of assessment to delinquent insured without knowledge of insured’s 
~ “death held not waiver by insurance association of previous forfeiture for nonpayment 
of premium. Milam Courty Mutual Life & Accident Ass’n. v. Watson. (Tex.) 
§ 394. PROMISE TO PAY LOSS. 
394—-Insurer waived insured’s breach of record warranty clause, where agent when in- 
formed that insured had not complied with clause, told insured policy would be paid, 
and insured relying on that statement expended money, time, and labor to furnish in- 
formation concerning loss. Phoenix Assurance Co. v. Bulloch. (Tex. ) a 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Automobile insurer’s refusal to pay on grounds other than failure to meet certain 
required conditions excuses failure or delay in compliance with those conditions. 
Veeatia +. National Liberty Ins. ‘Co. oF ameris, COURS Yk 65s kas cakes hae iws one 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. 
396(1)—Insurer waived insured’s breach of record warranty clause, where agent when in- 
formed that insured had not complied with clause, told insured policy would be paid, 
and insured relying on that statement expended money, time, and labor to furnish in- 
formation concerning loss. Phoenix Assurance Co. v. Bulloch. (Tex.) 
Examination of insured. 
396(2)—Right of insurer to declare policy void as against insured was not waived by ex- 
amination. Miller v. Union Assurance Society, Ltd. (U. S.) 
(6). Requiring additional proofs. 
396(6)—Questions, if any, regarding misrepresentations of ownership of property destroyed 
by fire held waived by insurer in view of supplemental proof of loss and check for set- 
tlement. Weis v. Norwich Union Fire Ins. Soc. (S. D.) .............ccecccueuecees 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—Permitting plaintiff to amend petition to proof held not error; ‘“‘non-waiver agreement” 
relative to determining loss under policy without waiving conditions thereof related ex- 
clusively to ascertainment of percentage of loss; formal proof of loss under fire 
policy held waived by settlement of amount of loss conditioned on surrender of policy. 
Leen T, SPERM ONeer IEE Rs NSO EMMI aries gic vices’ g pre oie Sin eG algae oa 9 Kcalki@iee’ So acaiecs 
397—Insurer requiring insured, in compliance with policy, to do some act incurring trouble 
or expense, waives right to insist on forfeiture, notwithstanding nonwaiver agreement. 
Manglesdorf v. Pennsylvania Fire Ins. Co. (Mo.) 
§ 399. PAYMENT OF LOSS. 
399—Questions, if any, regarding misrepresentations of ownership of property destroyed by 
fire held waived by insurer, in view of supplemental a roof of loss, and check for 
settlement. Weis v. Norwich Union Fire Ins. Soc. DBS 


§ 400. PROVISIONS OF POLICY AGAINST sucvariae, 

400—Policy containing one-year incontestable clause, held not contestable after such time, 
on ground that insured was not in sound health on date thereof. Incontestability clause 
rendered policy incontestable after period mentioned, though insured died within such 
time. Policy held incontestable after one year from date of application, providing 
that insurance should take effect from such date though policy bore later date. Pru- 
dential Ins. Co. of America v. Connallon. (N. J.) 

400—‘“‘Incontestable” clause in policy precludes insurance company “from questioning 
validity of contract in its inception, or urging that policy thereafter became invalid 
by reason of condition broken. Ordinary ‘“‘incontestable’ clause cannot be used as 
means of rewriting into contract risks and hazards positively excluded by policy. Jolley 
UT. JERCENOR CARNAL EALO TOG. SO. MOND: 6 niet 60s ann. sence e ns hsa widow maphds ee ees 

400—Beneficiary’s acceptance of premium refund check did not suspend incontestable — 
provided in life insurance policy. New York Life Ins. Co. v. Hudson. (U. S.) 


XII. Risks and Causes of Loss. 

(B) INSURANCE OF PROPERTY AND TITLES. 
§ 418. LIMITATIONS TO RISK AS TO PLACE. 

§ 419. —— SITUATION OF PROPERTY INSURED. 


419—Goods displayed for retail sale in hotel room held within exception of fire policy ex- 


cepting goods in ‘‘business premises of assured.’”’ Lewis v. Globe & — Fire 
Ins. Co.  (Fla.) 


$428 THEPT. nina Hin Ours ws: Ceuta sei hak Se Aims Ciena Wb areer ely bMlo mse 5 ete emee 


425—Theft of wife’s property held not within burglary policy covering husband’s property 
or ‘member of his family” where husband a wife had separate residences and wife 
had court order restraining husband from entering her residence. Kohner v. National 
a OS MME SC aiciuic's's- she Ricia et caveic mek orale we a ieee re Chats e wrae wetelncld teria 

425—Burglary policy held to cover theft of valuables from safe, where outer door thereof 
was opened by manipulation and inner door was forced. London & Lancashire In- 
demnity Co. v. Indiana Jobbing & Merc. Co. MD ooh say wistcgs eee ios bh oeian aaa 

425—Under fire policy exempting insurer from liability for theft and requiring insured to 
use all reasonable means to preserve property at and after fire, insurer was liable for 
theft of goods during progress of fire. Southern Home Ins. Co. v. Wall. (Miss.) 
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425—Room of contractor’s premises from which goods were stolen held not “within solid 
walls from floor to ceiling,” within terms of burglary policy, Exclusion clause of 
burglary set must be given reasonable construction. Fanwick et al. v. Globe & 
Rutgers Fire Ins. Co. Inc. (N. Y.) 

425—Failure of party hiring automobile to return it under circumstances held “theft” at 
time he obtained poserssion: 5 within meaning of theft policy. Simpson v. General 
Exchange Ins. Corp. (S 

425—Policy insuring robbery s Fs roll money from custody of messenger or paymaster did 
not cover robbery of money ft in empty room by messenger. Pay roll money, left in 
empty room not adjacent to plant superintendent’s office, held not in “custody” of 
messenger or paymaster within robbery policy. International Harvester Co. v. National 
Surety Co. UJ. S$.) 

425—Term “merchandise” within robbery policy, is comprehensive term, and, when not 
otherwise limited, included commercial commodities in general whatever their na- 
ture. Allen Lubricating Ca ¥. Phoenix Indemnity Co. Wash.) ; 

425—Use of force upon inner doors, held “entry” into vault effected by force and violence 
upon “exterior” of vault, within meaning of burglary policy. Vaudreuil Lumber Co. 
v. Aetna Soeuniey & Surety Co. (Wis 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Where cause designated in windstorm policy is efficient cause of loss, insured may re- 
cover, though there were contributing causes. Insured might recover under windstorm 
policy for damage to building on proof that windstorm was the efficient cause of the 
damage, though snow on the roof may have been a contributing cause. Miller v. 
Farmers’ Mut. Fire Ins. Ass’n. of N. (N. C.) 

427—Under policy insuring automobile against damage by fire, ‘excluding “Collision or 
impact,” entire damage from fire and consequent overturning in ditch was recoverable. 
American Indemnity Co. v. Haley. (Tex.) 

§ 429. WRONGFUL ACTS OF INSURED. 

429—Under terms of fire policy, insured’s willful destruction of property or willful and 
false statements in proof of loss with intent to defraud held to totally avoid policy. 
Singleton v. Hartford Fire Ins. Co. (Cal.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 432. NONPAYMENT OF DEBT’ INSURED. 7 
432—Mortgagor’s removal of automobile from state, in breach of mortgage and without 
knowledge or consent of mortgagee, constituted “conversion” within insurance policy 


protecting mortgagee. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 1300 


§ 435. LIABILITY. INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Insured’s wife operating automobile without operator’s license held covered by li- 
ability policy extending to persons “legally operating automobile”; language (e olicy 
being uncertain. Fagiani v. General Accident Fire. & Life Assurance, Corp. S.. 

435—One assaulted by insured’s employees sustained “accidental injury” within por 4 in- 
demnifying employer against loss from claims for injuries accidentally suffered. 
Georgia Casualty Co. v. Alden Mills. (Miss.) 

435—Pedestrian tripping over wire connected with light standard being constructed near 
sidewalk before insured’s premises held injured on premises “or ways adjacent” within 
indemnity policy authorizing recovery against insurer. Pedestrian’s tripping over 
wire attached to light standard before insured’s premises held not caused by insured’s 
business as “undertakers,” so as to preclude recovery against indemnity insurer. Bin- 
swanger v. Employers’ Liability Assur. Corporation, Ltd., of London, Eng. (Mo.) ... 

435—Automohile liability policy applied for by corporation, where including automobile of 
salesman’s wife sometimes used in corporation’s business, covered automobile only when 
in corporation’s use. Third party, to whom salesman’s wife loaned automobile, could 
not. become ‘assured’? or ‘additional assured’’ under policy applied for by corporation, 
including automobile of salesman’s wife, sometimes used by salesman in corporation’s 
business. Person injured by third party while operating automobile of salesman’s wife 
on private mission could not recover against company while insured automobile for 
onan cnpteving salesman. Wigington v. Ocean Accident & Guarantee Corporation. 
(Neb.) 

435—That insured’s bus was not. carrying ‘passengers when accident occurred did not pre- 
vent its being ‘‘autobus” within statute making insurer liable. In action against insurer 
for accident involving insured’s ‘“autobus” injured plaintiffs could recover notwith- 
standing bus was not carrying passengers. Zelber v. Commonwealth Cay Co. 
(N. J.) 

435—Omnibus coverage clause of automobile li ability policy ‘protects any person injured by 
giving him cause of action against insured for injuries caused by operation of automobile. 
Omnibus coverage clause of automobile liability policy inured to benefit of unnamed 
nee of automobile injuring plaintiff. Fried v. London Guarantee & Accident Co. 


1 eS 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Defense that insured was operating automobile in violation of liability policy was not 
open to insurer in action 7 — person against insured. De Pasquale v. Union 
Indemnity Co. (R. I.) . 

(D) LIFE INSURANCE. 


§ 440. TIME OF DEA'TH. 

440—Presumption of duration of life respecting persons of whom no account can be given 
ends after seven years from time they were last heard of as living; presumption of 
death after seven years from time person was last heard of as living relates only to 
fact of death not time of death; time of death a material must be subject to 
distinct proof. Gantt v. American National Ins. Co. 
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440—-Presumption of death arising from seven years’ unexplained absence is rebuttable. 
Estrangement between absentee and wife or his commission of crime may be considered 
in determining whether presumption of death arising from absence has been overcome. 
Whether evidence is sufficient to explain absence so as to overcome presumption of 
death arising from seven years’ unexplained absence is jury question. Shaw v. Prudential 
Ins. Co. of America. (Wash.) 
§ 444. SUICIDE. 
444—Verdict finding that insured’s death was accidental and not suicidal held against weight 
of evidence, requiring new trial, McVeigh v. New York Life Ins. Co. (N. Y.) ...... 
§ 445. IN GENERAL. 
(1). In general. 
445(1)—As regards notice of insured to commit suicide, “intent” in legal sense is purpose 
to use particular means to effect result; whereas “motive” is reason which leads minds 
to desire that result. United Fidelity Life Ins. Co. v. Adair. (Tex.) 
(2). Statutory provisions. 
445(2)—Statute providing suicide of insured would not be defense on life policy did not 
apply, where contract was consummated outside state; “by any company doing business 
in state.’ Pickett v. Equitable Life Assurance Society. (Mo.) 
(3). Effect of incontestable clause. 
445(3)—Under ambiguous terms of life policy, application, premium receipt, and indorse- 
ment considered as whole, policy held effective on November 28, 1927, warranting re- 
covery where insured committed suicide more than year thereafter. Narver v. 
mii terrrin CHR Te RR PG, RMD onc asec os dsacon' e's wdad 644 wroenere sense abba ead Gnies 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Eye injury from stone thrown from road by moving automobile, held covered by 
accident policy ane injury by being ‘“‘struck by a vehicle.”” Maness v. Life 
ee de oe RS ee rere eee ieee Orr eee err ne 
451(1)—Death from administration of anesthetic preparatory to operation held within ex: 
ception of accident policy respecting ‘disease or medical or surgical treatment.’ 
Administration of anesthetic is necessary part of operation, which is ‘“‘surgical treatment”’ 
within exception of accident Policy. Administration of anesthetic preparatory to 
operation for abcessed tonsil held ‘ ‘medical —— within exception of accident policy. 
International Travelers Ass’n. v. Yates. x.) 
§ 452. RISKS OF TRAVEL, RAILROADS AND ‘OTHER CONVEYANCES. 
452—Manner in which vehicle is used, as well as construction, are important factors in 
determining its character as passenger or freight vehicle under accident policy. That 
automobile was used for other purposes incidental to transporting driver did not keep 
it from being passenger automobile under accident policy. Poncino v. Sierra Nevada 
SiGe (Raa RNID aoc ba dain in Dat nen es ep ona eee i alee a eee we eina 
452—-Accidental death while riding in motorcycle side car held not within accident policy 
covering death by accident while riding in ‘‘automobile’” or ‘‘motor driven car.” Laat d- 
me. Cos See a EO og Sree na a Oe ate ae be eee han Uae aks oA 
452—Motorcycle on which insured was riding at time of collision held “motor-driven car” 
+ oe policy insuring against accident. Bolt v. Life & Casualty Ins. Co. of Tenn. 


(S. 
453. RISKS OF OCCUPATION OR EMPL OYMENT. 

453—Workman sustaining hernia by overexertion and slipping while lifting car on track at 
coal mine could recover on accident policy indemnifying against effects of bodily in- 
juries “arising out of and in course of employment.” Thomas v. Liberty Life Ins. 


‘0. (Kan.) 
§ 454. BODILY INFIRMITIES OR DISEASE. 
454—Dormant ulcer was not “disease or infirmity’’ within meaning of accident policy, ‘‘Dis- 
ease or infirmity” to prevent recovery on accident policy, must be so considerable or 
significant that it would be characterized as such in common speech of men. _ Silver- 
Sete v; Meaning: Arte Tha: We, a sn ioikos Sane anaes os ooo Ra ee a ae be ona re 
§ 455. EX'TERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 
455—Hernia sustained by overexertion and slipping while lifting car at coal mine dump, held 
bodily injury resulting from ‘external, violent and accidental means” within policy. 
Thomas v. Liberty Life Ins. Co. (K an.) CE te kN ES hale bee ce ba eee eee 
455—Injury from effect of gonnococci germs invading insured’s eyes without his knowledge 
authorized recovery under policy insuring — “accidental injury.” McFarland v. 
Massachusetts Bonding & Insurance Co. (Tenn.) ............ccccceeec ccc ee ceeeee 
455—Death from administration of nitrous oxide gas as anesthetic preparatory to operation 
agg of ‘accidental means”’ within accident policy. International Travelers Ass’n. 
v. Yates. (Tex.) ; ; 
455—Designation, ‘perfection accident policy,” providing “indemnity. ‘for death * * * 
due to accidental injuries,” held not part of contract, so as to extend coverage to death 
from all accidental injuries however effected. Death from blood oisoning as result of 
pulling hair from nose held due to injury effected threes “aecide ntal means”; ‘“‘Acci- 
dental injuries.” Maryland Casualty Co. v. Massey. (U. S.) ...............es seen 
455—Where insured going about business affairs exposed secede 2 excessive heat and died, 
injury was not effected through accidental cause, high tempearture not being ‘“‘acci- 
dent.””. Nickman v. New York Life Ins. Co. (U.S.) 
§ 464. INTENTIONAL INJURIES. 
464—Beneficiary under health and accident paler was not entitled to recover for death of 


insured from gunshot wound intentionally inflicted by member of posse. Fox v. Fed- 
eral Casualty Co. of Detroit, Mich. (Cal.) 
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464—Death of insured taken for robber and fatally shot by officer, who intended merely 
to hit his leg, resulted from ‘“‘accidental’? means, Death of insured, shot by officer 
who by mistake took insured for holdup man held not to result from third party’s inten- 
tional act, preventing recovery on accident policy, Death is “accidental” within acci- 
dent policy, where act causing death is voluntary, but result is unanticipated. Brooks 
v. Continental Casualty Co. a.) 

§ 465. SUICIDE OR SELF INFLICTED INJURIES. 

465—When_ person commits suicide while insane, death is “accident” warranting recovery 
on policy insuring against injuries by accidental means. Massachusetts Protective 
Assn. v. Daugherty. (Colo.) es paaen 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Continuing duck hunting after accidentally stepping into water-filled hole held_in- 
dependent contributing factor to resulting tuberculosis, within terms of accident policy, 
so as to bar recovery. To recover on accident policy, held that insured must prove dis- 
ability was caused solely, independently of other causes, by external, violent, and acci- 
dental means. Troupe v. Benefit Assn. of Railway Employees. (S. D.) 

466—Where peril insured against is efficient predominating cause of loss, it is regarded as 
proximate cause. Maness v. Life & Casualty Ins. Co. (Tenn.) 


XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—Where material in insured building not destroyed by fire, can not be utilized, building 
aa loss” within insurance policy. St. Paul Fire & Marine Ins. Co. v. Green. 

rk 

493—Insurance company which denied liability on fire _ — pleaded no desire to re- 
build, waived its option to do so; cauaee loss under fire policy was real, though sub- 
sequent thereto, but before trial, ‘she lost land under mortgage foreclosure. Forney v. 
Farmers’ Mutual Fire Ins. Co. (Minn.) 

493—"There is “total loss’ when building has lost identity and become so far disinte- 
grated that it cannot be properly designated ‘“‘building,’’ although parts may remain 
standing. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 

493—There is no “total loss’ so long as remnant of insured structure may reasonably be 
used as basis on which to restore building .American Central Ins. Co. v. ‘Terry (Tex.) 

§ 494. PARTIAL LOSS IN GENERAL. 

494—That insured intended to wreck building and after fire sold property for wrecking pur- 
poses did not preclude or limit recovery on fire policy. Godwin v. Iowa State Ins. 
Co. (Mo.) . ; ; Sa eae 

494—In ascertaining loss from partial burning of insured building, result is reached by taking 
cost of reconstruction as of date of fire. In action on fire policy, objection that estimate 
as to cost in reconstructing partially destroyed building was based on cost price of new 
material without depreciation, held without merit. Fedas v. Insurance Company of State 
of Pensylvania. (Pa.) ... 

§ 498. VALUE OF PROPER TY DESTROYED. 

§ 499. —— IN GENERAL, 

499—Insured under automobile theft policy, where insurer delivered recovered automobile 
to mortgagee, held entitled to recover reasonable cash value of car when stolen, not 
exceding insurance, less reasonable value when taken from insurer. Byrd v. Bankers 
& Shippers Ins. Co. (Mo.) 

499—“Actual cash value’ within fire policy means what it would cost to replace building or 
chattel as of date of fire. Difficulty in arriving at actual cash value in determining loss 
under fire policy cannot defeat insured’s right to ae Fedas v. Insurance 
ory of State of Pennsylvania. (Pa.) ie cites 

§ 500. VALUED POLICIES. 

500—Building permantly affixed to ground, which could not be removed without lessor’s 
consent though owned by lessee as insured, constituted real estate within valued ama 
statute. Buffalo Ins. Co. v. Bommarito. (U. S.) ar See 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—“‘Replacement”’ in clause limiting automobile insurer’s lability to actual cost of replace- 
ment of damaged property means “restoration” of property to its condition prior to 
collision. Proper measure of damages under automobile collision policy for injury to 
automobile was difference between fair cash value of automobile before and after col- 
lision. Rossier v. Union Automobile Ins. Co. 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Plaintiff’s recovery on fire policy was limited to proportion of total loss corresponding to 
ratio between amount of policy sued on and total insurance covering nee Godwin 
v. Iowa State Ins. Co. (Mo.). tai, tae 

504—Taking out additional insurance held, under fire policy, to immediately _ reduce li- 
ability of each insurer proportionately. Automobile Ins. Co. v. Conway. ; 

504—Proportional liability of insurance companies, in which insured’s agent wrote two or 
three policies replacing third company’s policy for smaller amount. held not limited by 
total amount of four policies. Commerce Ins. Co. v. Lobello. (Tex.) 

§ 506. EXPENDITURES. 

506—Insurer under automobile theft policy held not liable for costs of mortgagee’s sale 
after insurer delivered recovered automobile to mortgagees. a v. Bankers & 
Shippers Ins. Co. (Mo.) ; 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 514. DAMAGES INCURRED OR PAID. 
514—On successful appeal by defendant secondarily liable, statutory penalty was improperly 
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assessed against indemnity insurer for nonappeeling codefendant primarily liable. United 
States Fidelity & Guaranty Co. v. Remond. a.) 

514—Recovery of judgment against city for damages. ‘did not’ fix —, of contractor to 
city within policy indemnifying contractor. ayment by city for damages deducted 
from amount due contractor did not show liability imposed by law on contractor neces- 
sary for recovery under indemnity policy. New York Indemnity Co. v. Fidelity & 
Deposit Co. of Md. (Md.) 

514—Assured on rendition of judgment against him, sustained loss arising or resulting 
from claims, within liability insurance policy. Insurer under terms of liability insur- 
ance policy held liable for interest accruing on jud — and on costs in Appellate 
Division on appeal. Miller v. United States Casualty Co. (N. Y.) 

514—Statute held not to take from liability insurer defense that it was only liable to ex- 
tent that — had first suffered direct loss. Anderson v. American Automobile Ins. 
Ce... tee Se : 

514—When injured party obtained judgment against insured motorist for injuries, liability of 
insurer to motorist for amount thereof immediately attached under policy guaranteeing in- 
demnity against liability, although motorist had not paid judgment. Walker v. New 
Amsterdam Casualty Co. (S. C.) 

514—Absent agreement preventing eleeid from ‘adjusting claim or requesting adjustment 
by automobile liability insurer, insurer would be liable for bad faith in defending action 
and adjusting claims against insured. Under automobile liability policy giving insurer 
absolute control of adjusting claims and litigation, insurer became insured’s agent 
therefor. Liability insurer’s adverse interest does not preclude it from acting as agent 
for insured in negotiating settlement of claim against insured. Insurer caring for 
claims against assured is liable for negligent breach of legal duty imposed by contract 
or law, Automobile liability insurer’s conduct in adjusting claim under policy giving 
it absolute control must be closely scrutinized to ascertain whether insurer acted in bad 
faith toward insured. Automobile liability insurer in defending suit and adjusting 
claims against insured, must exercise care and diligence of ordinarily prudent man. 
Hilker v. Western Automobile Ins. Co. (Wis.) 


514%. DEFENSE OF ACTIONS. 

5144%— Liability insurer claiming forfeiture by insured’s breaching clause requiring co-op- 
eration with insurer, had burden of proof. United States Fidelity & Guaranty Co. v. 
Remond. (Ala.) . 

514%4—Policy requiring insurer to defend suits by employees, though groundless, required 
insurer to defend suit by one not employee suing as such. United States Fidelity & 
Guaranty Co. v. Yazoo Cooperage Co. (Miss.) 

5144%—Requirement in liability policy for co-operation of assured in defense of personal in- 
jury action against him is valid. Assured’s unexcused failure to fulfill liability policy 
condition requiring co-operation with insurer prevents assured’s recovery under policy 
of amount of any judgment paid by assured. To breach condition requiring assured 
- co-operate with liability insurer, there must be material lack of co- operation. Finkle 

Western Automobile Ins. Co. (Mo.) 

51445 — Automobile liability insurer, breaching contract to defend assured in proceedings to 
enforce liability under policy, cannot claim exemption from liability. Echos Lia- 
bility Co. v. Remke. (Ohio.) . 

did not waive rights so as to be estopped from suing on automobile li- 

“ability oats. on theory of refusal to permit insurer to defend injury action with reser- 

vation poutine liability; ‘‘waiver:” ‘‘estoppel.” De Pasquale v. Union Indemnity 


0. ( 

514%—On findings that insurer in automobile indemnity policy refused to defend injured 
guest’s action against insured, insurer held liable for insured’s attorneys fees. Pontious 
v. American Motorists’ Ins. Co. (Wash.) 

5144%4—-Absent agreement preventing insured from adjusting claim or requesting adjustment 
by automobile liability insurer, insurer would be liable for bad faith in defending ac- 
tion and adjusting claims against insured. Under automobile liability policy giving 
insurer absolute control of adjusting claims and litigation, insurer became insured’s 
agent therefor. Hilker v. Western Automobile Ins. Co. (Wis.) 

(D) LIFE INSURANCE. 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 
520. IN GENERAL. 

520—Beneficiary, during lifetime of insured, is not entitled to dividends consisting of refund 
to insured of overpayment or earning of insurance premium. New York Plumbers’ 
Specialties Co. Inc. v. Stein. (N. Y. 

520—Letter from agency director held not susceptible of interpretation that insured would 
receive accumulated dividend based on standard rate instead of substandard basis. 
Manson v. New York Life Ins. Co. (N. Y.) 

§ 523. DEDUCTIONS AND OFFSETS. 

523—If insured dies during grace period for payment of premium under life policy, insurer 
may deduct premium from amount payable thereunder. Bank of Commerce & Trust 
Co. v. Northwestern Nat. Life Ins. Co. (Tenn.) 

{E) ACCIDENT AND HEALTH INSURANCE. 

$ 524. TOTAL DISABILITY. 

524—Insured crippled as result of being sodteeiy shot in leg when substantially per- 
forming usual duties and earnin wages held not_entitled to money indemnity under 
accident policy. Provident Life & Accident Ins. Co. v. Harris. ( 

$24—Insured inflicted with incurable arthritis held entitled to disability benefits, though able 
to do slight amount of household work. New York Life Ins. Co. v. Warner. Miss.) 
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524—If, in order to effect cure, prudence required and insured cease attempting to work, he 
was “totally disabled’? within policy. Metropolitan Life Ins. Co. v. Lambert. (Miss.) 

524—Insured suffering from nervous breakdown for 20 months could recover under total 
disability clause; insurer agreeing to pay if insured was ermanently, continuously 
and wholly prevented” from working for 60 days or more. See v. Massachu- 
setts Mut. Life Ins. Co. (Mo.) 

524—Insured disabled from following occupation of brakeman only could not recover un- 
der clause requiring disability preventing insured from performing any work for com- 
pensation. be agg oe ene Life Ins. Co. v. Wann. (Tex. 

524—Insured totally disabled for over three months held entitled ‘to benefits under policy re- 


quiring permanent total disability, or total disability for at least three months. Byerly 
Travelers Ins. Co. (Wash.) 


v. 1091 
$ 525. CONFINEMENT TO HOUSE ‘OR BED OR UNDER ‘CARE ‘OF ‘PHYSICIAN. 


§25—Provision in accident policy precluding indemnity during time insured is not under 
treatment of physician or surgeon held not unreasonable or against public policy. In- 
sured under accident policy not having shown he was under physician’s care during in- 
demnity period held not entitled to recover. Provident Life x Accident Ins. Co. v. 
Harris. (Ky.) 
$ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Insured, under health policy allowing indemnity for confinement from certain diseases, 
“not including their complications jand consequences” could recover indemnity for 
period of recuperation; “consequence.” Robinson y. Commonwealth Casualty Co. (Mo.) 

$27—Liability under policy providing for indemnity for “loss of sight’ attaches where in- 
sured has lost vision to extent he cannot perceive and distinguish objects. Locomotive 
Engineers’ Mut. Life & Acc. Ins. Co. v. Meeks. (Miss.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Reasonable construction should be given total disability clause in life policy. Policy 
requiring payment for total disability ordinarily indemnifies against loss of capacity 
to work. “Total disability’ exists if insured is unable to do any substantial portion 
of work connected with his occupation. That former prosperous merchant, disabled 
from continuing business because of injuries, is able to earn something, does ,not _pre- 
vent recovery under life policy for total disability; ‘‘Gainful occupation.” Great 
Southern Life Ins. Co. v. Johnson. (Tex.) 

§ 529. DEATH FROM ACCIDENT. 

529—Intentional shooting, if occurring without insured’s fault, will be deemed “‘accidenta]” 
within double indemnity provision of fire policy. New York Life Ins. Co. v. Ollich. 


529—Death at hands of law was not “accident” within meaning of double indemnity clause 
of life policy. Insured’s death by execution for murder resulted “from violation of law, 
a_ risk excepted by terms of double indemnity clause of life policy. Incontestable clause 


did not prevent insurer from denying liability under double indemnity clause on ground 


that insured’s death did not occur in manner whereby liability arose. Diamond v. New 
York Life Ins. Co. (Ill.) 


§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


530—Incontestable clause held not to bar defense that double indemnity clause of life- 
policy was inapplicable to death inflicted by third person. Jolley v. Jefferson Standard 
Life Ins. Co. (N. C.) 

§ 531%. 

53144—Insured’s acceptance of health policy held acceptance of clause relating to other insur- 
ance rendering insurer liable proratably; absent notice of other insurance. McConathy v. 
North American Accident Ins. Co. 


XIV. Notice and Proof of Loss. 


$ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—“‘Any occurrence which might result in claim,” of which liability insured was re- 
quired to give notice, held synonymous with ‘‘accident” resulting in_injury to another 
which might give rise to claim. outhern Surety Co. v. Heyburn. (Ky.) 

§ 535. NECESSITY OF NOTICE. 

$35—Notice held essential to fix liability insurer’s liability when occurrence would lead or- 
dinarily prudent and reasonable man to believe it might give rise to damage claim. 
Southern Surety Co. v. Heyburn. (Ky.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Statute forbidding insurer to rely on failure to make statement of loss held inapplicable, 

ere policy was not statutory standard form policy. Vasaris v. National Liberty 

Ins. Co. of America. (Mass.) 

536—Fire policy constitutes liquidated demand when loss of insured realty is total, and 
proof of loss is unnecessary. American Central Ins. Co. v. Terry. (Tex.) 

536—Where tornado policy provided for proof of loss, insurer held entitled to be fur- 
nished proof, unless waived. Home Ins. Co. v. Puckett. (Tex.) 

536—Automobile conversion policy held not to require insured to file sworn statement of 
loss. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 


536—Under policy terms, insured held not entitled to total permanent disability benefits for 
any period preceding presentation of proof to insurer. Jones v. New York Life Ins. 
Co. (Wash.) 

§$ 538. PERSONS TO WHOM NOTICE OF PROOF MAY BE GIVEN OR MADE. 

538—Receipt by executive officer of insurer of papers relating to suit against insured showed 


knowledge by insurer of pendency of suit. State Automobile utual Ins. Assn. v. 
Friedman. (Ohio.) 
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§ 539. TIME FOR NOTICE AND PROOF. 

539—Burglary policy clause requiring proof of loss to be furnished within 60 days held 
binding on insured. Kohner v. National Surety Co. (Cal.) .............:c cee ceeeeees 484 

1). In general. 

539(1)— Provision in statute relating to contract stipulations as to notice of “claim for dam- 
ages,” establishing presumption of proper notice, unless its want is especially pleaded, 

held not applicable to clause in policy requiring notice of theft. Policy held amended 

by state law conflicting with limitation period for proof of loss, in view of clause that 


provisions conflicting with state law shall be superseded by it. Lone Star Finance Co. 
©, Crean ct TE | ROR as ops cw pao hab wnenric oe eee bee ek 911 


(2). Date of mailing notice or proofs. 

539(2)—Notice not given liability insurer until three months after_accident held not given 

within coneunnae time. Southern Surety Co. v. Heyburn. (Ky.) ............. . 887 
“Immediate”’ notice. 

539(3)—Where insured committed suicide while insane and polic expressly repudiated 
liability, notice two years thereafter was “immediate notice” within policy. Under acci- 
dent policy requiring “immediate notice” of loss, notice within reasonable time is suffi- 
cient. What is “reasonable time” for notice of loss, which is sufficient compliance with 
policy requiring ‘immediate’ notice, depends on circumstances. Massachusetts Pro- 
Bective: Went. y. TPMUSMSTEy. CE oie ete s's set enigipiee cle Aa ssa 647 

539(3)—Provisions in accident policy that clause relating to notice should conform to laws 
of state where contract was made modified other provisions ee immediate no- 


tice in case of death. Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) 167 
539(3)—‘‘Immediate notice’ required to be given to liability insurer means notice within 
reasonable time. Southern Surety Co. v. Heyburn. (Ky.) .................. 887 


539(3)—Indemnity policy, requiring “immediate written notice’ ‘of loss to insurer held 
complied with by insured’s mailing of notice of loss on day following accident. Schott 
v. Continental Auto Ins. Underwriters. (Mo.) .. .1284 
539(3)- Stipulz ation in automobile indemnity policy that notice of, injury ‘should be given 
insurer “immediately”? means that such notice should be given with reasonable promptness 
under circumstances. Walker v. New Amsterdam Casualty Co. (S. C.) 1121 
539(3)—Statute declaring void a_ stipulation in contract requiring notice of “claim for 
damages” within less than 90 days held not applicable to clause in automobile theft 


policy reauiring immediate notice of theft. Lone Star Finance Co. v. Universal Au- 
tomobile Ins. Co. (Tex.) 


pike Rie ee eee a anki ane os ea erate ot eae Ee oe We 911 

539(3)—Charge that notice of accident to indemnity insurer not given till September 5th 
after accident May 3rd was not “immediate” notice required by palics held proper. St. 
Louis Architectural Iron Co. v. New Amsterdam Casualty Co. De “tae Basic are es 701 


(5). Effect of failure or delay. 
539(5)—Failure to furnish proof of ian within time required by fire policy held no de- 
a to ar thereon after proof was furnished. National Union Fire Ins. Co. 97 
a BEIT. <i pusrnccRlen aivaitnde aig Sous sebie ata nkia aes nue sae oie aces Cerathc« ee wincea EIR A eet Abatiucs owas 
539(5)—U nder policy requiring proof of loss within specified time under penalty of foreclos- 
ure liability is defeated if condition is not performed or waived. eee requiring 
proof of loss within time on condition of forfeiture is condition subsequent. Insurance 


Company of Notts Anerite vy. Sammen, CEG) nce. nese nian ss teks e Sue etic’s 798 
a ae in furnishing proofs of death held to bar recovery on accident policy. Mary- 
Raa MOMMEURNCY 80; WMA MRNOP SUIT oe caus crevice. sions ie bane ane ss LeGas sna sees 148 
539(5)—Indemnity insurer, to escape liability. for insured’s failure to comply with provision 
requiring notice of accident, need not show prejudice to its rights. St. Louis Arch- 
itectural Iron Co. v. New Amsterdam Casualty Co. (U. S.) ...c..cccccceceueceecuee 701 
(6). Excuses for failure or delay. 
539(6)—Notice of death held given as soon as “reasonably possible’ where given as soon 
as discovering existence of accident policy, though more than 90 days after death. 
Federal. Lite Ins.. Co..-v. Holes’: Comemitiee, Gy) asck is oe kee bes bes ca eae 167 


+) 

539(6)—Insured, failing to give notice of disability because of disease producing mental 
incapacity to give required notice, could recover on policy insuring against total dis- 
ability occasioned by disease. Rhyne v. Jefferson Standard Life Ins. Co. (N. C.) 1174 

539(6)—Filing proofs of disability held not condition precedent to attaching of liability, 
where insured became insane and was incapable of furnishing proof. Nelson v. Jefferson 
son Standard Life Ins. Co. (N. C.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Indenmity policy, providing for notice by insured to insurer of claim of loss, held not 
intended to require personal service of notice. Schott v. Continental Auto Ins. Under- 
MNS, RMD, 6 b.ajina rts Gs ohare ee hoe Se La en oe Cie ES Pl 

540—Notice of automobile accident and process of suit against insured to cashier in charge 
of office of liability insurance by former agent held sufficient to tender insurer liable 


under policy. State Automobile Mutual Insurance Association of Columbus, Ohio v. 
Friedman. (Ohio.) 


AME See SRS SES on DRT ERE Ce aN ee ek Ok atte Rae eae 478 
§ 542. fag im PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
. In genera 
542(1)—Documents furnished insurer held sufficient proof of loss. Federal Surety Co. v. 
SS SI ec Soo tina be CPi cade Cae nk ce tee rai nas Were CG Saks 183 
§ 543. PROOFS OF DEATH OR INJURY 'TO INSURED. 
543—Letter informing insurer of insured’s death, but not cause thereof, was_ sufficient 
notice within policy not requiring any particular form. National _ & Accident Ins. 
Co. v. Hedges. (Ky.) . Soe A pti <i acai aera eet Cotte Bd acdtia Ch acre aie: subrkwn ase reetecate ls 649 


§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 
547—Beneficiary furnishing proof of death required by accident policy held not bound by 
hide 
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statement of physician therein as to cause of death. 


Co. — (Cal.) 
§ 551. DEFECTS AND AMENDMENTS. 
551—Amended proofs of loss under fire policy, presented because original proofs presented 


within time limited were insufficient, held to relate back to date original proofs were 
submitted, precluding rejection because filed too late. 


Svea Fire & Life Ins. Co. v. 
Foxwell. (Ky. 
& 3382, MISSTATEMENTS OR OMISSIONS. 
562—False proofs will not prevent recovery on policy, unless statements are willfully false. 
Inaccurate statement in proofs that debt due mortgagee was paid, whereas property had 
been bid_in at foreclosure sale by third party, held not to prevent recovery on fire 
policy. Springfield Fire & Marine Ins. Co. v. Blevens. (Ky.) ... 
§ 553. FRAUD OR FALSE SWEARING. 
. In general. 
553(1)—Under terms of fire policy, willful destruction of property or willful and false 


statements in proof of loss with — to defraud held to totally avoid policy. Single- 
ton v- Hartford Fire Ins. Co. (Cal.) 


553(1)—Insured cannot recover on fire policy, if guilty of fraud within 
policy void if insured attempts to defraud company. Studer v. Hudson Ins. Co. (Minn.) 

553(1)—Proof of loss, based largely on estimates of machinist, who valued damaged machines 
for insurers at much less than such estimates and amount he testified to, did not 
contain false statements defeating recovery on fire policies. Overvaluation in proof of 
loss, does not defeat recovery on fire policies, in absence 4 * ppraaeaians intent. Ameri- 
can Central Ins. C. v. Harmon Knitting Mills, Inc. (U. 


554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS OR 
OBJECTIONS 


55. — IN GENERAL. 

Proof of title to destroyed property held not part of preliminary proof of loss, as sou ards 

waiver of requirement by insurer. Estrada v. Queen Ins. Co. of America. (Cal. 1028 

555—Proof of loss must be made within reasonable time after notice, where policy seoeneliis 
has been waived. Insured’s submission of proof of loss within several days after no- 
tice, proof would be required was_ sufficient, where insured waived policy provision. 
Insurance Company of North America v. Sumner. (Ky.) 

555—-Statutory provision as to waiver of requirement to file proof of loss under fire policy 
held inapplicable to hail and tornado policy. Hollich v. Globe & Rutgers Fire Ins. 
Co. (Mass.) 

555—Insurance company may waive right to notice and proof of loss; insurance company’s 
denial of liability for loss on ground other than failure of insured to furnish proof of 
loss renders notice of loss unnecessary. Norfolk Packing Co. v. American Ins. Co. 
(Nebr.) 

555 Insurer may waive ‘filing of technical proof of loss. Where insurer waives requirement 
of proof of loss and insured thereafter furnishes it, he does not lose his right under 
original waiver. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) os vecs Gee 

555—Insurer under automobile conversion policy held to have waived requirement of sworn 
statement of loss, if any exists. Miller v. Manhattan Fire & Marine Ins. Co. (Utah.) 1300 

§55—Liability policy clause requiring insured to give immediate written notice of accident, 
with fullest information obtainable, may be waived by insurer. Smith v. United States 
Fidelity & Guaranty Co. (W. Va.) 

§ 556. —— POWERS OF OFFICERS OR AGENTTS. 

(1). In general. 

556(1)—Refusal to pay to constitute waiver of conditions in insurance policy must be made 
by one authorized to bind insurer. Vasaris v. National Liberty Ins. Co. of America. 
(Mass. ) 

§ 557. EXPRESS WAIVER. 

557—Waiver of filing proof of loss may be shown by parol in 


Justice v. Inter-Ocean Casualty 


rovision making 


55- 


express language or 

necessary implication. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) 1044 

§ 558. ——- IMPLIED WAIVER IN GENERAL. 

(1). Acts and conduct in general. 

558(1)—Preliminary proof of loss requirement in fire policy is unenforceable, when waived 
by acts of insurer or agent; waiver being alleged and proved. Insurer held to have 
waived preliminary proof of loss requirement in fire policy by failing to object on 
account of absence of proof and going on to matter concerned with payment of claim. 
Estrada v. Queen Ins. Co. of America. ( Cal.) 1 

558(1)—Slight evidence is sufficient to show waiver of policy ‘provision regarding time of 
making proof of loss; acts constituting waiver of policy provision regarding proof of 
loss are such as are reasonably calculated to make insured believe compliance there- 
with would be_ ineffective; evidence held sufficient to warrant finding that insurer 
waived automobile theft policy — regarding time of making proof of loss. Hart- 
ford Fire Ins. Co. v. Smith. (Okla.) ‘ 

558(1)—If insurer having eis of loss throws insured off his. guard as to necessity for 
filing proof of loss, insurer cannot take advantage of failure to file such proof, waiver 
of filing proof of loss may be shown by parol in express language or by 
implication. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) 1 

558(1)—Indemnity insurer assuming defense did not waive insured’s failure to give no- 


tice, in view of repeated reservation of eA. St. Louis Architectural Iron Co. 
New Amsterdam Casualty Co. (U. S.) . 


(6). Recognition of liability. 
558(6)—Insurer’s waiver of filing proof of loss may be inferred from act evidencing recogni- 
tion of liability or from denial of liability on other grounds than failure to file proof of 
loss. Fedas v. Insurance Company of State of Pennsylvania. (Pa. 
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§ 559. —— DENIAL OF LIABILITY. 
Insurance of property. 
559(1)—Insured’s sworn statement of loss required by clause in fire policy becomes unneces- 

sary when insurer denies all liability. | Price v. Southern Home Ins. (Fla.) ...........1032 
559(1)—Insurance company may waive right to notice and proof of loss; insurance com- 
pany’s denial of ability for loss on ground other than failure of insured to furnish 
roof of loss, renders notice of loss unnecessary. Norfolk Packing Co. v. American 

8; 90s AOWONED. ocac glow eninge ssisnegine ee Siedus nares eewie da rnece cuaecneews 599 
559(1)—Insurer’s waiver of filing proof of loss may be inferred from act evidencing 
recognition of liability or from denial of liability on other grounds than failure to file 
proof of loss. As respects waiver of proof of loss by denying liability, policyholder may 
not be prejudiced for failure to observe technicality, performance of which would be 

useless. Fedas v. Insurance Company of State of Pennsylvania. (Pa.) ...... 1044 
559(1)—Statement of insurer’s agent that there was no insurance on property destroyed 
by fire and insurer’s pleading denying existence of insurance contract amounted to de- 
nials of liability waiving notice and proof of loss. Requirements of_ notice and_proof 
of loss in insurance policy may be waived by denial of liability. Springfield Fire & 

Marine:ins, (0. ‘vy. Maps jonnson Beemer 0, TEOC) oi. sos taw csins ves ches cece dwn 834 
ae by insurer denying liability after expiration of period for notice of theft 


eld not waiver of x." of loss requirement. Lone Star Finance Co. v. Universal 
Automobile Ins. Co. (Tex.) 


siske HRORER Sako ues aan A chain = Minis Raa a ibraaui.& Aw a 0 Gree, a oni 911 
559(1)—Insurer’s refusal to pay man within time required for proof constitutes waiver of 
proof of loss. Carson v. Home Fire & Marine Ins. Co. (U. S.) ................000- 348 
. Life and accident insurance. 
559(2)—-Where insured committed suicide while insane and policy expressly repudiated li- 
ability therefor while requiring “immediate” notice of loss, notice was waived. Massa- 
chapeta Prikestive Age; wv, “TOOUty., CRO aie ae Gk oa cern de ac ddesadcadins 647 


559(2)—Insurer waived requirement of proof of loss by denying liability for insured’s 
death. Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) ...............0c0cecuae 167 
559(2)—-Insurer’s denial of liability waived any failure to comply with policy, where proof 
= her. was submitted on forms reserved for sick benefits. National Life & Accident 
ap. ais US, IMC 0. 5 5a tach tN ia tay at te ai ee i aT hea em Na hae oe 649 
559(2) Denial of liability alee’ total disability clause of life policy was veers. to 
waiver of = of disability. Laupheimer v, Northwestern Mut. Life Ins. Co. (Mo.) 58 
559(2)—-Insured, who submitted due proof of injury was not geutired a 4 give additional 
proof if insurer denied liability. Federal Surety Co. v. Smith. (Tex.) .............. 183 
§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF oByne TION. 
(1). In general. 
560(1)—Where insurer was notified of fire loss, and demand for damages was made, but in- 
surer made no objection regarding sufficiency of claim or noncompliance with statute, 
insurer was not oe Wagner & Erling Co. v. Ft. Dearborn Casualty Under- 


writers, Inc. et al. (S Wiis eaNaes abet sderal etn aerate aaa came, dele fk cae an Ag ig SO Neer 
§ 561. —— ADJUSTMENT OF ‘LOSS AND NEGOTIATIONS FOR SETTLEMENT 
561—Permitting plaintiff to amend petition to conform to proof held not error; ‘‘non- -waiver 


agreement”’ relative to determining loss under policy without waiving conditions thereof 
related exclusively to ascertainment of percentage of loss; formal proof of loss under 
fire policy held waived by settlement of amount of loss conditioned on surrender 
of policy. Clymer v. Westchester Fire Ins. Co. (Kan.) 


584 
561—Insurer held estopped from asserting forfeiture for insured’s delay in ‘furnishing proof 
of loss, where agent informed insured no action need be taken till adjuster’s arrival. 
Insurance Company of North America v. Sumner. (Ky.) ............. 798 
561—Insurer’s investigation of fire after being orally notified and offer of settlement held 
to constitute waiver of policy requirement regarding written proofs of loss. Concordia 
Ins. Co. v. School Dist. No. 98 of Wayne County, Okla. (U.S.) .................. 577 
XV. Adjustment of loss. 


§ 570. APPOINTMENTS OF APPRAISERS OR ARBITRATION. 

570—Contractor who over seven year period was employed over 1,800 times by insurance 
companies, held not qualified to appraise fire loss as “disinterested appraiser.” Sterling 
Spinning & Stamping Works, Inc. v. Knickerbocker Ins. Co. (N. Y.) ........... 401 

570—-Manufacturer not interested in, nor drawing salary from, 


‘ f insurance company or ad- 
justment bureau, but paid on per diem basis when selected 


: as appraiser by bureau, 
held competent to act as appraiser for insurance company, since not in its ‘‘employment” 
within statute; “employment” meaning permanent employment or position. Equitable 
Fire & Marine Ins. Co. v. Stieffens. (Va.) pe RGacah os Wiese he arene cr aren 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572 


Statutory referees determining fire loss need not follow formal judicial procedure nor 
observe strict rules of evidence. Statute requiring referees in determining fire loss to 


hold “hearing” impliedly required opportunity for both parties to be present and offer 

evidence. Refe rees determining fire loss did not hold statutory “hearing” where notice 

thereof omitted statement insured could offer evidence. Ritson vy. tlas Assurance 

Ecpaeiabaey. REROBIY: oon. 45 fee thse ka os hE wa cls ea te oe eas See. 375 
572—-Duty of insurance appraiser is to bring out ‘all ‘facts, so that true value of loss may 

be determined. Sterling Spinning & Stamping Works, Inc. v. Knickerbocker Ins. Co. 

(N, r 


a rr Pilea dg Seth Se 401 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR ARBITRA'TION. 

(7). Actions to set aside award. 
574(7)—Evidence required submission to jury of question whether insured justifiably be- 


lieved_ referee’s statement he had not acted as referee within four months. Hyder v. 
Old Colony Ins. BA CUMS. <6 re) eis pa edie daa he eee atk < eine CNS Nene ad GATE nS 811 
574(7)—Burden is on insured, suing to set aside appraisers’ ‘award, ‘to prove clearly 


their misconduct or refusal to consider material evidence or party’s fraud. Evidence 
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held insufficient to warrant setting aside arbitrator’s award of $500 to insured for mer- 
chandise burned in storage room. Equitable Fire & Marine Ins. Co. v. Stieffens. (Va.) 

§ 576. ~~ lee —, WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

(1). n genera 

576(1)—Insurer, by not requesting further appraisal on rejection of appraisal of tornado 
loss, could not complain after suit was brought that no valued appraisal under policy 
was made. Griebel v. Niagara Fire Ins. Co. ) 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Insurer’s offer to pay loss provided releases were given contemplated payment simul- 
taneous with releases hence releases were not condition precedent to offeree’s recovery 0 
romised payment. Insurer’s offer to pay loss, provided releases were given by offeree, 
oo daughter and son-in-law, held accepted, although offeree said only she would sign 
release. Defects in form of acceptance of releases under liability policy were waived 
where offeror did not communicate objection to offeree. Lodge v. General Accident, 
Fire & Life Assur. Corp. (Cal.) 

579—Insured signing settlement agreement in reliance on representation of agent that set- 
tlement covered only building was not bound as respected recovery for personal prop- 
erty. Cummings v. National Fire Ins. Co. (Mich. 

579—Agreement for adjustment of loss under automobile fire insurance policy, whereby 
insurer merely contracted to pay amount of policy, held without consideration. 
v. Union Automobile Indemnity Ass’n. (Mo.) 

579—-Insured held entitled to ey judgment against. insurer for money agreed to be 
paid after appraisal of fire loss ispute between owner and mortgagee and tenant ob- 
ligated to insure for benefit of owner and mortgagee would not create right not other- 
wise existing in insurer. Mojac Finance Co. v. Waterside Holding Corporation. (N. Y.) 604 

579—Where settlement and accord were based on partial loss through mutual mistake when 
there was total loss from fire, settlement was void. Hamilton County Mutual Fire 
Ins. Co. v. Rosenbaum. (Ohio.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Property subject to mortgage or other lien. 
580(2)—Holder of second mortgage containing mortgagor’s agreement to insure could not 
recover proceeds of insurance taken out by lessee for third mortgage on newly con- 
structed buildings which ee had right to remove. Planters Bank v. Globe & Rut- 
gers Fire Ins. Co. (S os 
§ S81. POLICY PAYABLE TO ‘OR FOR BENEFIT OF ‘MORTGAGEE OF PROP- 
ERTY INSURED 
581—Fire insurance policy, providing for payment to mortgagee, as his interest shall appear, 
pega mortgagee as appointee, ig ome to a only if ry% to insured ac- 
rues. Home Loan & Finance Co. v. Fireman’s Fund Ins. Co. 


Ala.) 
4 582. P SURED FOR BENEFIT OF PARTIES INTERESTED oN PROPERTY IN- 


“(Cal.) 127 
5 583. LIFE OR ACCIDENT POLICY PAYABLE TO i ae easel HIS REPRE- 


SENTATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Facility of payment clause held to give insurer option of paying insurance to any one 
having qu: alifications named in clause. Party holding industrial policy and premium 
book could not enforce payment, where such party did not come within class named in 
facility of payment clause. Burns v. Western & Southern Life Ins. Co. (Ohio) 991 
583(2)—Payment under “facility of payment” clause of industrial policy to one living 
with insured as wife discharged insurer. Prudential Ins. Co. of America v. Howell. 
(Okla. 


§ 584. -LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL, 
1). In general. 
585(1)—Beneficiary on death of insured acquires interest of on in policy, and may sue 
on ot New York Life Ins. Co. v. Faillace. (N. Y.) 
(3). Policy payable to wife. 
585(3)—Policyholder of life insurance could dispose of proceeds in favor of widow to ex- 
clusion of children by terms of his policy. Children’s interest in proceeds of insur- 
ance policy payable to widow of insured inured to them as her heirs. Lorey et al. v. 
Freva ct a. | 6Ga4.). c..25 
§ 584 — VESTED INTE REST OF BENEFICIARY. 
586—Ordinarily, beneficiary named in life policy has mere eh am to change with- 
out notice by insured. Wilkerson v. Gallahar. (Ala.) 
586—Right of named beneficiary in life policy vests at insured’s death in beneficiary is 
unchanged, which depends on insurer’s records and steps taken by insured. Johnston 


v. Kearns. (Cal.) ; ; gait ‘ <+ Sate ohe on 955 
§ 587. CHANGE IN BENEFICIARY. 


587—-Beneficiary of life policy held changed, where request therefor delivered to employer 
was mailed to insurer after insured’s death. Johnston v. Kearns. (Cal.) 955 
587—Mutual_benefit_ association may make reasonable regulations for Senate beneficiary 
in benefit certificate binding on member; regulz ations for changing beneficiary imposed 
by mutual benefit association are for association’s protection and may be waived by 
association. Baldwin et al. v. Wheat et al. (Ga.) 
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§ 599 —— RIGHTS OF CREDITORS. : 
590—Creditor cannot reach proceeds, surrender value, or cash or loan value of debtor’s life 
policy, where there is third party beneficiary. Dividends on life policy belonging en- 
tirely to insured may be applied by judgment creditor for payment of judgment against 


insured. New York Plumbers’ Specialties Co. Inc. v. Stein. (N. Y.) .. eek 
590—Rights of creditors to insurance purchased with premiums exceeding $500 held fixed 
at insured’s death. Insurance law entitling beneficiary to insurance against creditor 


of insured held not to apply to policies due by death of insured. Law _ entitling 
creditors of insured to insurance purchased by premiums exceeding $500 applied only to 


premiums paid after insured and wife became residents of state. Insurer, paying 
beneficiary after notice of claims against insolvent insured, held liable to creditors for 
insurance in excess of that obtainable with $500 premium. Insurance paid creditor 
ef insured should be held separately and surplus repaid beneficiaries, without deducting 
administration expenses. United States Mortgage and Trust Co. v. Ruggles. (N. Y.) 979 


590-—That party claiming to be beneficiary of industrial policy had possession thereof and 
paid premiums did not entitle her to recover. Burns v. Western & Southern Life Ins. 
Co. (Ohio) 


paste aoe ee St nO CLS ee ee 

§ 591%. INDEMNITY INSURANCE. |. soa) ; 

5911%4—Under automobile indemnity policy, injured party, after return of unsatisfied execution 
against insured, could recover from insurer unsatisfied judgment, costs and interest. 
Strafiotis v. California Highway Indemnity Exchange. (Cal.) : 1102 


59114—Pedestrian negligently injured on sidewalk before insured’s premises was in privity 
with insured, authorizing action on indemnity policy as third-party beneficiary. Bins- 
wanger v. Employers’ Liability Assur. Corporation, Ltd., of London, Eng. (Mo.) 924 
5911%4—Automobile indemnity policy insuring against liability for injury to others afforded 
judment creditor of insured same relief against insurer as insured would have if 
paying judgment. Automobile indemnity policy, conferring right of action on injured 
party against insurer in case of insured’s insolvency, could not be canceled after in- 
jured party’s identity became established. Third party’s assent to insurance contract 
conferring valuable right on third party may be presumed. Zimmerman v. Union Auto- 
mobile Ins. Co. (Ore.) mB 
591%4—Injured party could not recover against liability insurer under policy providing that 
it insured only against direct loss or expense to insured, where insured sustained no 
loss. Anderson v. American Automobile Ins. Co. (CR. I.) .....c ccc ccc ccc ccedecces 195 
5911%4—Right of person injured to recover on automobile liability 
ised of execution against assured’s son was contingent on son’s right in case he paid 


judgment. Clements v. Preferred Accident Ins. Co. (U. S.) .. RI NA re ei 920 
591%—Although automobile liability policy permitted action only for loss paid injured 

plaintiff, after issuing execution against insolvent insured, could sue insurance carrier, 

Union Indemnity Co. v. Small. CUR cae AT Dad ak Kae ee OE OES Ace Re eS 683 


591%4—Plaintiff, injured through insured’s negligent operation of automobile, having re- 
covered judgment on which execution had been returned unsatisfied after insured’s 
bankruptcy, could maintain action directly against insurer. Stone v. Inter-State Ex- 
change. (Wis.) ; a dae c valet wn coaee nse eece Rin Riiacs, Boece whan i ectls ad semanas: cea 205 

591%—Third party, suing on automobile policies, held not ‘‘other person entitled to benefit 
hereunder’; hence not required to rely on liquidated claim. Statute held not to change 


manifest meaning of liability policy, as to beneficiary’s right to sue insurer. Christ- 
ianmson v. Schenkenberg et al. (Wis.) 


sre bediats SAW StS OWE CHO AAO REAM ORA ee 208 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 
593(1)—Although wife by divorce lost insurable interest in husband’s life, her executor 
could recover proceeds of husband’s policy which, premiums being paid, was assigned 
to wife before divorce. Husband who failed to do equity or restore consideration 
received under property settlement preceding divorce, whereby he transferred policy 
to wife, could not prevent wife’s executor from recovering insurance. Shoemaker v. 
PERRIN ORS BIS. RRS sc oie ce ER RaN. aed cls Hw L EEG hv STEW ER OIE aR CU OeE 999 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—-After loss under fire policy, assured’s right to payment may be assigned within limita- 
tions, as any other chose in action. Assignment of fire policy subsequent to loss is 


valid, regardless of conditions of policy. Beck-Brown Realty Co. v. Liberty Bell 
ine, Go. (Hu YL) J aMiza bee 


Le hee ete Rie RL Ata eRe ae MEN Eker a 400 
XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Insurance company, which denied liability on fire policy, and pleaded no desire to 
rebuild, waived its option to do so, Owner’s loss under fire policy was real, though 
subsequent thereto, but before trial, she loses land under mortgage foreclosure. Forney 
v. Farmers’ Mutual Fire Ins. Co. (Minn.) eee pi So atte ae oa a lle 1a .. 815 
595—Insured held not obligated to make repairs on payment of damages by insurer wh 
was obligated to repair damage or pay therefor. Mojac Finance Co. v. Waterside Hold- 
ing Corporation (N. Y.) 2 5 604 
595—Under automobile collision policy, insurer had right to replace or repair damaged parts. 
MONGIGD ¢, Alanon Ameeennbene ieee, “Gas HOE oso doa casos dees Ob abe va ow adkouevle 1297 


§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Court could reserve computation of interest upon award in suit on theft policy and 
enter judgment on verdict with added interest at legal rate. Rice v. Fidelity R Casualty 
Co. of New York. (Mich.) ... 


: " Santa sipeaieis kes ca Gaon eon Ne hath sd okir aa ent ees 214 
598—Insured suing on fire policy held not entitled to interest from date of loss, where proof 
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of loss was not filed within 60 days, as required by policy, but only to interest from 
period of 60 days after proof of loss or denial of liability by insurer. Home Ins. Co. 
v. Puckett (Tex.) 

598—Insurance agent’s statement to insured that there was no insurance on “property des- 
troyed by fire, being denial of liability, interest on amount recovered ran from that 
date. Springfield Fire & Marine Ins. Co. v. Hubbs-Johnson Motor Co. (Tex.) 

598—Insured suing on fire policies held entitled to interest from date agreed upon by 
when loss was payable. Concordia Ins. Co. v. School Dist. No. 98 of Payne 
Oklahoma. (U. S.) 

§ 601. RECOV ERY OF PAYMENT. 


601—Provision of policy limiting insured’s right to payment for disability to six months 
before proof held not waived by mistaken payment of excessive amount, as = 
right to recover payment. Couper v. ote Life Ins. Co. (Mich.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In action on tornado policy, insurance company held not liable for damages and _at- 
torney’s fees because of failure to pay insurance within time specified in policy, 
<a ~~ does not apply to tornado policies. National Union Fire Ins. Co. v. Henry. 

Ark. : 

602—Petition by employee to recover disability benefits under employer’s insurance policy 
“held not demurr: ible because of employee’ s discharge after disability occurred; damages 
and attorney’s fees held recoverable in employee’s suit to recover disability benefits 


maintained by insurance company for benefit of employee. Bankers Health & Life Ins. 
Co. v. Knott. (Ga.) , 


602—Plaintiff held not entitled to have 12 per cent. pense calculated on interest as well 
as on principal of judgment against fire insurer, Ten per cent. of principal and in- 
terest recovered in action on fire insurance policy held sufficient allowance as attor- 
neys’ fees. Marine Bank & Trust Co. et al. v. Home Ins. Co. (La.) 

602—Award of $100 attorney’s fee to plaintiff recovering face value of $400 fire poilcy 
held proper, though evidence of value of attorney’s services was introduced. Sigrest 
v. Federal Ins. Co. (La.) 

602—-Insured’s failure to give written notice oft ether insurance held to preclude right to 
claim penalty for delay under health hee nares v. North American Accident 
Ins. Co. (La.) re 

602—Law authorizing dameats hor: vexatious dues in action on insurance policy is highly 
penal, and must be strictly construed. Sprinkler leakage insurance was not included 
within indemnity insurance in law authorizing damages for vexatious delay. Sprinkler 
leakage insurance was not included within phrase “or other insurance” in law author- 
ae damages for vexatious delay. Mangelsdorf v. Pennsylvania Fire Ins. Co. (Mo.) 


—Where insurer claimed, contrary to facts, policy was void for lack of insurable interest, 
we retained premium, such action was evidence of lack of good faith, as regards dam- 
ages for vexatious delay. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) 

602—Beneficiary, when compelled to sue on policy, became entitled to attorney’s fee, not- 
withstanding defendant on retrial confessed liability and tendered en costs, and 
interest. Dolan v. Continental Casualty Co. (Ore.) 


602—Statutes penalizing insurer for delay in paying loss is encenstitutions!, usless con- 
strued to permit litigation, where lawyers may reasonably differ as to liability. 
Statutes penalizing insurer for delay in paying less should be confined to cases of 
vexatious and inexcusable neglect and failure to pay. Facts held not to warrant assess- 
ment of penalty and attorney’s fees against insurer for delay in paying loss under life 
policy. Inter-Southern Life Ins. Co. v. McElroy. (U. S. 

602—Penalty should not be inflicted on insurance company Pg “vexatious refusal to pay” 
unless refusal was willful and without reasonable cause, as facts appeared before trial. 
Insurance company’s refusal to pay policy is vexatious, where founded merely on possi- 
bility that later investigation may develop facts justifying refusal to pay. Facts developed 
at trial and result of trial are immaterial in determining liability of insurance amigas 
for penalty. Buffalo Ins. Co. v. Bommarito. (U. S.) .... 

§ 604. CONIRIBUTION BETWEEN INSURERS. 

604—Where fire policy provided it should be void if other insurance was taken, second 
insurer could not prorate its liability with first insurer. Insurer could not prorate li- 
ability with previous insurance which was void because interest of insured was not truly 
stated. Purchaser of property does not acquire existing insurance without assignment 
with consent of insurer so that insurer of purchaser cannot prorate loss with previous 
insurance. Central Federal Fire Ins. Co. v. Lewis. (Tex.) 


§ 605. SUBROGATION OF INSURER. 


§ 606. —— ON PAYMENT OF LOSS IN GENERAL, 
(1). In general. 
606(1)—-Insurer, paying insured for damage to automobile demolished in collision with 
defendant’s truck was real party in interest, entitled to sue defendant. Leblond Schact 
Truck Co. vy. Farm Bureau Mutual Automobile Ins. Co. (Ohio. ) 
606(1)—Insurer’s right of subrogation to insured’s rights against wrongdoer is limited to 
right insured has respecting damages for loss. Standard Marine Ins. Co. v. Scottish 
Metropolitan Assurance Company. S.) 
(2). Subrogation to rights of mortgagee. 
606(2)—Burden was on insurance company to allege and prove facts entitling it to sub- 
rogation to mortgagee’s right. In absence of proof that insurance company was en- 
titled to subrogation to mortgagee’s right, court could conclude that right of subroga- 
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tion did not exist under policy. New Brunswick Fire Ins. Co. et al. v. Girdner. 
PRM Glick Six ioa cay vayonge tod oe Rithara tnd Read Mime GIR ANN SG Oihiice Sine hk se knaee heal aw Roieodane otras 


606(2)—Provision in mortgage clause of fire policy form provided by state law. Miller v. 
Union Assurance Society, Ltd. (U. S.) 
Subrogation under marine policies. 
sas Pg snige aying part of loss for which another insurer was liable under policies 
held mere ‘ie nteer and not entitled as against latter to subrogations for policies cover- 
ing cargo of wheat, first insurer held entitled to be subrogated in full and second in- 
surer to —o. Standard Marine Ins. Co. v. Scottish Metropolitan Assurance Com- 
any ( Me ccc s/o prchlaje wea aelaresorbiond bin) ipa oGbtaLa ee Sk CUNT CR ewe ei iale eal IEG aires 
606('3)-_Owner and vessel causing collision, but not liable for “towage and trip expenses” 
insured against, would not be liable to insurer — to owner’s rights. Policy 
of marine insurance held not to cover hull of damaged barge so as to render owner and 
vessel responsible for collision, liable to insurer poet to owner’s rights on pay- 
ment of towage end trip expensen. “Tie TG, (0. Ge) nics civedcvtsccnrsecccsves 
Subrogation under guaranty and Lamantey policies. 
606(5)—After paying judgment, surety and indemnity insurer of debtor secondarily liable 
were properly subrogated to rights of judgment creditor and of such debtor against 
—— insurer for codebtor primarily liable. United States Fidelity & Guaranty 
hienand. (Ala.) 

606(5)—Petition of insurer of truck suing to recover for loss paid under policy providing 
for subrogation held sufficient as against contention subrogation was not alleged. In- 
surer of truck suing for loss paid under policy providing for subrogation must prove 
payment as alleged. Union Indemnity Co. v. Crow. (La.) ......... es eep cece ee ees 
606(5)—-Indemnity insurer of one joint tort-feasor held not entitled to contribution against 
other joint tort-feasor. Becker v. Gordon.  (ORIO.)  .....cccscccccicccccccvccevseses 

07. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Wife sued by insurer, as assignee of mortgagee, to foreclose mortgage, held entitled 
to credit on mortgage debt for amount of insurance under separate policy due deceased 
husband for loss occurring before his death. Automobile Ins. Co. v. Conway. (N. J.) 


XVIII. Actions on Policies. 


§ 611. GROUNDS FOR ACTION. 

611—Statement of facts on appeal showing suit was one on automobile theft policy, and 
showing facts necessary to determine question raised, held sufficient. Benanti v. Se 
COSY > SK: AO Ok Te TE ORN RCN, SEMIN. Soc ica pvccke ds oda Chas Male akces ep eeoe.s 

§ 612. CONDITIONS PRECEDENT IN GENERAL. 

(2). Notice and proof of loss. 

612(2)—Furnishing proofs of loss under fire policy is condition precedent to right to institute 
action on policy, Svea Fire & Life Ins. Co. v. Foxwell. (ky. Uh cists cela ne een aee bons a 

612(2) Compliance with proof of loss requirement held cease Ea to recovery on 
Pail > tornado policy, absent waiver. Hollich v. Globe & Rutgers Fire Ins. Co. 

ND ee Neriea. a are high OO Raine ala Kad die sei nca oi asters Dosee le MSCs WAG Bik oe Oe poke eee aaa Sets 

612(2)—Proofs of fire loss were unnecessary where insurance company denied liability be- 
fore time for furnishing proofs, and its anticipatory breach conferred immediate right 
of action. Company’s unilateral suggestion that insured could file proofs of loss did 
not abrogate right to sue on fire policy acquired on insurer’s denial of liability. Central 
POderal Gi06 U8, 0s A, IED os 8s So Sin. as 25 bk BO ESAS Oh ee Be ORR 

612(2)—Notice of automobile theft held not ‘‘notice of claim for damages’ within statute 
relating to notice as condition precedent to right to sue on contract. Jone Star Finance 
Co. v. Universal Automobile Ins. Co. (Teex.) 

612(2)—Under indemnity policy, compliance with provision requiring ‘immediate written 
notice of accident held condition precedent without provision for forfeiture. St. Louis 
Architectural Iron Co. v. New Amsterdam Casualty Co. (U. S.) 

612(2)—Compliance with provision of automobile liability policy requiring ‘immediate notice 
of er ae condition precedent to recovery. Clements v. Preferred Accident Ins. 





Ss a RN) Sai rs os fais otis naam aid wee we, Sanaa as a We bad eR Ded ea A CRIES tle ints 
(3). Submission to appraisal and _ arbitration. 

612(3)—Compliance with fire policy provision requiring appraisal or arbitration as con- 

dition precedent to suit held necessary where loss was not total, unless waived by com- 

pany. Fire policy stipulation requiring appraisal or arbitration as condition precedent 

to suing on policy may be waived by company. Insured complied with fire policy pro- 

vision requiring appraisal or arbitration of loss, if it was not fault of his appraiser 


that appraisement or arbitration was not made, American Central Ins. Co. v. Terry. 
( Tex.) 


; iP Vernet eee e eee teeter n erent renee eter e enn n een ees 
613—Sufficient demand for disability installment was shown where insured’s attorney wrote 


insurance company concerning installment, and company in reply refused payment. 
Great Southern Life Ins. Co. v. Johnson. (Tex.) 


§ 614. DEFENSES. 

§ 615. - IN GENERAL, 

615—-Insurer’s failure to tender back unearned premium held no bar to defense of breach of 
warranty by insured. Veal v. Fire Association of Philadelphia. (Tex.) 

§ 617. JURISDICTION, 


617—Legal right may sustain case in equity of object and nature of remedy sought are 
equitable, or where court of law cannot afford as complete, adequate, or efficient and 
practical remedy as court of equity to preclude suit in equity, remedy at law must 
be as prompt, certain, and efficient as that afforded by equity. Jurisdiction in equity 


is not lost because adequate legal remedy has become available since filing of bill. Lin- 
coln National Life Ins. Co. v. Hammer (U. S. 
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§ 618. VENUE. 

618—Action against domestic insurance corporation to recover disability benefits held not 
maintainable in county of insured’s residence, where contract was made and disability 
occurred elsewhere, and home office of company located elsewhere was designated as 


place of payment in case of insured’s death. Burr v. Western States Life Ins. Co. ane 


§ 622, ——TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Action by insured to recover from insurer excess of judgment for injury claim 
over coverage of policy, commenced two years after payment of judgments held timely. 
Hilker v. Western Automobile Ins. Co. (Wis.) ; 
(3). Computation of periods of limitations. 
622(3)—Two-year period for bringing suit on accident policy after expiration of time for 
filing proof of loss would not run, where notice was given immediately on discovering 
existence of policy. Time it took beneficiary’s committee to ascertain true beneficiary 
would be deducted from period provided by policy for bringing action, committee being 
misled by insurer. Federal Life Ins. Co. v. Holmes’ Committee. (Ky.) 
(5). Commencement of action. 
622(5)—Date of filing and issuance of process marks commencement of suit in equity where 
process is subsequently served. Equity suit was brought in time, where bill was filed 
two days before limitation expired and subpoena was issued to all defendants on that day 
and thereafter served within reasonable time. Equitable Life Insurance Society of U. S. 
v. Schwartz. (U. S.) 
§ 624. PARTIES. 
(2). Persons to whom policy is payable. 
624(2)—Party to whom loss is made payable under fire policy, if he has substantial in- 
terest in property destroyed, may sue on policy. Kleiber Motor Truck Co. v. Inter- 
national Indemnity Co. §" 1 
3). Mortgagors and mortgagees. 
624(3)—-Where clause made loss payable to mortgagee as its interest appeared, mortgagee 
was proper party to sue on tornado insurance policy, Mortgagee’s transfer of notes 
and mortgage and guaranteeing payment did not deprive mortgagee of right to sue on 
tornado insurance policy. National Union Fire Ins. Co. v. Henry. (Ark.) 773 
§ 625. PROCESS. 
§ 627. ——-AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Service on one not in regular employ of foreign insurance corporation, who on oc- 
casion examined given person, was not service on corporation. Court acquired no juris- 
diction of foreign insurance corporation in action on policy delivered in another state, 
by service on state insurance department or agent where company had not applied for 
license. Rausch v. Commercial ‘Travelers’ Mut. Acc. Ass’n. of America. . oe 
627(1)—Undisputed facts held to show that defendant insurance company was not doing 
business in Missouri, and that physician served was not agent who could be served. 
Baldwin v. Iowa State Traveling Men’s Ass’n. (U. S.) . eb aaeate ; .. 641 
(2). Service of insurance commissioner or other official. 
627(2)—Statute relative to service on foreign insurance corporations applies only to com- 
panies carrying on business transactions of some duration. Rausch v. Commercial 
Travelers’ Mut. Acc. Ass’n. of America. (U. S.) 158 
§ 628. DECLARATION, COMPLAINT, OR PE 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Petition by employee to recover disability benefits under employer’s insurance 
policy held not demurrable because of employee’s discharge after disability occurred 
damages and attorney’s fees held recoverable in employee’s suit to recover disability 
benefits maintained by insurance company for benefit of employees. Bankers Health & 
Life Ins. Co. v. Knott. (Ga.) ; 953 
629(1)—Petition to recover disability payments under insurance policy held not demurrable 
because seeking to recover premium paid after disability arose. Mutual Life Ins. 
Co. v. Enecks. (Ga.) : ‘ a G i 
629(1)—Petition stating delivery and terms of health and accident policy, aceeptance of 
premiums, and insured’s accidental death stated cause of action. Business Men’s 
Assur. Co. v. Richardson’s Adm’x. (Ky.) ; ; 1066 
629(1)—Petition for recovery on term policy not alleging extension to cover period during 
which insured died stated no cause of action. Estoppel of insurer did not arise without 
pleading supporting inference of new contract to pay for death after term policy ex- 
pired. Reid et al. v. Missouri State Life Ins. Co. (Mo.) ; : 
§ 622, —— DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT MATTER. 
632—Complaint alleging fire policy covered “store furniture and fixtures” covered refrigerator, 
meat box, sausage grinder, and scales. Great American Ins. Co. v. Pearson. (Ala.) .. 95 
§ 633. —— TITLE OR INTEREST OF INSURED. 
633—Petition containing allegations from which insured’s ownership of property insured 
may be implied is sufficient as against general demurrer. Hartford Fire Ins. Co. v. 
Smith. (Okla.) we . cece 
§ 634. ———- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. : 
634(1)—Beneficiary suing on life policy need not allege facts constituting performance of 
conditions precedent, general allegation that insured duly performed conditions being 
sufficient. Post v. Grand Lodge. A. O. U. W. | (Ia.) i 
634(1)—Petition held to show compliance with provision requiring tender of policy for 
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indorsement béfore payment of disability. 


indorse Great Southern Life Ins. Co. v. Johnson. 
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(2). Conditions as notice and proof of loss. 
634(2)—Petition held to allege facts excusing failure to furnish proofs of loss within time 
required by fire policy sued on. Nationol Union Fire Ins. Co. v. Hall. (Ky.) ........ 97 
§ 635. —— LOSS AND CAUSE THEREOF. 
635—Petition on fire policy covering automobile held defective for failure to aver what car 
was worth when destroyed. Plaintiff, who failed to allege amount of loss in petition on 
fire policy covering automobile held precluded from recovering where defendant ob- 
jected to evidence of loss. Svea Fire & Life Ins. Co. v. Walker. (Ky.) 


Ee aa ueel 1280 
$ 639. — ANTICIPATING DEFENSES. 
639—Complaint on fire policy need not allege waiver of preliminary proof of loss requirement 
of name, statement of facts constituting waiver being sufficient. Waiver of preliminary 
proof of loss requirement in fire policy held sufficiently alleged. Estrada v. Queen Ins. 
Cae SOEs PARR ORD Cash, 5 cuir uth ards aves mpeledee teas Kase a, sock Wl aa ule k eR SITs mtr oon ee 1028 
639—In action 


on insurance policy, it is unnecessary ‘to negative ‘breach of promissory war- 


ranties and conditions subsequent, such breach being affirmative defense. Smith v. Ohio 
Millers’ Mutual Fire Ins. Co. (Mo.) 


Faia wha acabec tat saduats teetale te ncat pelts abaoh Asa 388 
639—Insured was not required to anticipate defense of release, but could plead cause of 
action without reference thereto. Galphin v. Pioneer Life Ins. Co. Gia aida ee 6 ar8c8 92 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—-In action on accident indemnity policy pleas held to present good defense in reduc- 
tion of recovery, unless complaint disclosed facts to which plea presented no answer. 
Inter-Gcean Casualty Co.) 9, Stalwart. CAM oo oss en. scssanstere cgcracn ies caieinice «ee ee eee Kye 434 
640(1)—-In action by insured on automobile indemnity policy after judgment was recovered 
against in — for automobile injuries, insurer’s answer held not sufficient to allege 
fraud. Walker v. New Amsterdam Casualty Co. (S. C.) Fake paabbiaeie ba eae tame 1121 
(2). hed lance and forfeiture. 
640(2)—Breach of warranty under life insurance policy as defense must be pleaded affirm- 
atively by insurer in action on policy. Post v. Grand Lodge A. O. U. W. (Ia.) ...... 1156 
640(2)—in action on accident policy, insurer’s affirmative pleading of lack of timely notice 
held not waiver of right to urge lapse of policy. Gill v. Massachusetts Bonding & Ins. 
Ss FUROR. 1 5 5 3 Seria ae 4 CaeePo nae Ba SOR os cae aS SLE Roe S Beep ae De oobi edhe maaan 093 
(4). Notice and proofs of loss. 
640(4)—Insurer must plead specifically failure to furnish proper proof of loss after allega- 
tions = performance of conditions precedent to recovery; proof showing that proof of 
loss was filed with insurer as required by policy is sufficient, in absence of pleading 
challens: ing sufficiency. Locomotive Engineers’ Mut. Life & Acc. Ins. Co. v. Meeks. "1 
1 ee ee ene ee ee et ere rr irre 
§ 641. REPLICATION OR REPLY AND SU BSEQUENT PLEADINGS. 
641—Reply asserting proper conveyance of title to insured after loss held insufficient. Na- 
tional a Pate. tae: Soa. We Ss. ED es iced oe ct noaG.conis ensmindoe ne Stree 97 
1). In general. 
641(1)— Replication to pleas, alleging lapse of life insurance policy through nonpayment of 
premiums which failed to allege reinstatement was subject to demurrer. Bridgeforth v. 
Alabama Lite & Accident Ins. Co. (Ala.) 2.00.00 cecsse tse canedacngile colds no wiesaier 272 


(2) Estoppel and waiver. 
601 -ansarod's special replication on suit on policy, setting up estoppel by insurer to assert 
insured was not sole owner, held sufficient. Green v. Westchester Fire Ins. Co. (Ala.) .. 357 


641(2)—-Waiver by insurer of proof of loss within 60 days must be pleaded to be available. 
Rohner v. National Surety Co. (Cal.) 


i eee Ee aE AGN A OEE Eiht een ea Ae bbe CRS 484 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Although both tenants in common could not recover on fire insurance policy issued 
to one, latter by proper amendment could recover to extent of his interest. Ritson v. 
SIRE TONGS TO. NBD. Si. < oa: Se ee sias due ONS 6 bea Hoan Rips Le Gie MRNay CUS 375 
§ 644. BILIL, OF PAR'TICULARS. 
644—Items of particular of defense required in action on fire policy stated. Albert v. 
Sea Hawk RR Ss RI Bee” ck cecies dba gbasas bas eu ere heen ba ehawekine sec eeas 606 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Whether insured’s concealment of fact that insured silk was shipped as cotton goods 
precludes recovery for loss of cotton goods also shipped will not be considered, where 
matter was pleaded in answer. Btesh v. Royal Ins. Co. (U. S.) ................. .. 636 


(2). Matters to be proved. 
645(2)—False representation and rescission of life insurance policy conentute affirmative 

defenses which must be pleaded and proved. Post v. Grand Lodge A. O. U. W. (Ia.)1156 
645(2)—Insured going on accident policy requiring proofs of loss was required to plead 


and prove proofs were furnished within 91 days. Mutual Benefit Health & Accident 
en hs ey | PRO rari wos a ed ave So ed ee U LARS SAEOE 6S 64 MESA RM ERROR EE TESS 866 


(3). Evidence admissible under pleadings. 
645(3)—Beneficiary must plead incontestable clause to take advantage thereof against insurer’s 
defense resting on warranty of sound health. Independent Life Ins. Co. v. Butler. 


WOE nee dick nls Sub ciate ee OEIC alle an ene tis Kalk man at dia oe ee ee 717 
645(3)—Waiver of proof of loss within 60 days ‘under burglary ‘policy ‘cannot be proved under 


implied issue raised by affirmative eecees of answer that proof of loss had not been 
given. Kohner v. National Surety Co. (Cal.) ................ 484 


645(3)—Evidence that insured set fire to dwelling containing insured articles held not ad- 
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missible to avoid liability “ us policy, in absence of such allegation in answer. 
rest v. Federal Ins. Co. La.) 
645(3)—Evidence of waiver of al of loss under automobile theft policy held inadmissible, 
anes, specially pleaded. lous Star Finance Co. v. Universal Automobile Ins. 
ex 
645(3)—-Under express denial that accident policy was in force, evidente was admissible that 
insured had allowed policy to lapse by nonpayment of premiums. Gill v. Massachusetts 
Bonding & Ins. Co. (Wash.) 
645(3)—Evidence of total disability, whether confined or nonconfined, was admissible under 
general averments of total disability, without respect for more particular statement. Klein 
v. Great Northern Life Ins. Co. (W. Va.) 
(5). Variance. 
645(5)—Admitting fire policy issued to third person containing standard loss payable clause 
to plaintiff held erroneous under complaint averring policy issued to plaintiff as as- 
sured. American Equitable Assurance Company v. Powderly Coal & Lumber Co. (Ala.) 355 
645(5)—Proof, in action on fire policy, that garage building was not “two-story” garage, 
held not at variance _ declaration based on Sa in policy. Price v. Southern 
Home Ins. Co. (Fla sur alah ari a tial tn i 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In_ general. 
646(1)—Plaintiff suing on accident policy had burden to show making of insurance contract. 
In action on accident policy, plaintiff's burden to show making of insurance contract 
xe a? 6 aba against because of difficulty of proof. Smith v. Continental Casualty 
° (Ark 
646(1)—Insurer, urging that accident policy ‘sued on was not unconditionally delivered be- 
cause of insured’s failure to inform it as to certain fact held not required to show such 
fact. Ward v. Business Men’s Assurance Co. of America. (La.) . 
646(1)—Reliance by insurer on exception provided in policy is affirmative ‘defense with bur- 
den of proof on insurer. Turner v. National Benev. Society. (Mo.) : 
646(1)—Conditions precedent must be proved by plaintiff who seeks to recover on ‘insurance 
policy, but not conditions subsequent. State Automobile Mutual Insurance Association 
of Columbus, Ohio v. Friedman. (Ohio.) 
646(1)—-Plaintiff suing on fire policy had burden to show vexatious refusal to pay loss, 
within statute permitting assessment of penalty and attorney’s fee. Concordia Fire 
Ins. Co. v. Commercial Bank of Liberty, Mo. (U. S.) 
646(1)—Burden was on insured to establish that insurer predated policy to cover date of 
accident with knowledge of accident. Hansen v. Continental Casualty Co. (Wash.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Insurer, pleading breach of warranties in action on fire policy, me burden of show- 
ing that breach increased physical hazard. Sigrest v. Federal Ins. (La.) . 
646(2)—In action on fire policy, insurer had burden of proving saleapaiss defenses that 
broker fraudulently acted in dual “ Smith v. 
Ohio Miller Mutual Fire Ins. Co. 
646(2)—-Burden of proof is upon comin . es that change in occupancy increased fire 
hazard. Day v. Northwest German Farmers Mutual Life Ins. Co. (S$. D.) rey 
646(2)—Where burglary policy covered property contained in safe to which insured alone 
had access, court could not assume that joint occupancy of store with corporation en- 
hanced risk. In action on burglary policy, burden was on insurer to establish that joint 
occupancy of store by corporation with insured increased risk. McKay et al. v. 
General Accident, Fire & Life Assurance Corp. Ltd., of Perth, Scotland. (Wash.) ..1319 
646(2)—Insurer, to avoid liability on fire policy for increased hazard, must establish that 
insured knew, or was chargeable with knowing means of increase by which hazard was 
increased. Joslin v. National Reserve Ins. Co. (Wis.) ... 
(3). Life and accident insurance. 
646(3)—To sustain plea that insured had high-blood pressure, heart disease, or kidney 
disease, insurer had burden of showing that insured was afflicted with such diseases 
that they were serious, and affected soundness of insured’s health. Independent Life 
Ins. Co. v. Butler. (Ala.) 
646(3)—-That insured received entire wages for month did not raise presumption ‘that order 
given insurer for deduction of oes from wages would not have been honored. 
Continental Casualty Co. v. Baker. (Ark.) 
646(3)—Where statute made insured’s misrepresentations immaterial, ‘unless’ contributing to 
death, insurer had burden of showing insured’s sickness when making application con- 
tributed to death. Ryan v. Metropolitan Life Ins. Co. (Mo.) ..... i ae 
(4). Payment of premiums. 
646(4)—In action on fire policy, insured had burden of proving enn of premiums. 
Smith v. Ohio Millers’ Mutual Fire Ins. Co. (Mo.) . 


(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Presumption exists that agent personally soliciting health policy had opportunity to 
ascertain necessary facts concerning insured’s health and certified same to insurer. 
McConathy v. North American Accident Ins. Co. 
(6). Risk and cause of loss in general. 
646(6)—Burden was on insurer to establish defense that insured set fire to, or caused burn- 
ing of building to collect insurance. Dunn v. Citizens’ Mutual Fire Ins. Co. (Mich.) 
646(6)—Death certificate, as prima facie evidence that cause of death was tuberculosis within 
exception of policy did not relieve insurer of burden of establishing such affirmative 
defense. Turner v. National Benev. Society. (Mo.) 
646(6)—In action on life policy, suicide was affirmative defense and burden was on defendant 
to prove it. Where circumstances of insured’s death are such that it might have 
resulted from negligence, accident or suicide, presumption is against suicide. In action 


1373 





The Insurance Law Journal, Vol. 75 


on life policy, where defense was suicide, jury could consider fact that, love of life is 
strongest instinct of hes human beings. United Fidelity Life Ins. Co. v. Adair. (Tex.) ..1078 
7). uicide. 
646(7)—Presumption against suicide in action on life policy held substantive right and not 
merely technical incident of trial wrought for administrative purposes. Mutual Life 
Ins. Co. of New York v. Maddox. (Ala.) 277 
646(7)—Insurer interposing defense of suicide in action by beneficiary on life policy held 
to have burden a proof. Absent proof of cause of death of insured in action by bene- 
ficiary on life rid, _——— is against suicide interposed as defense. Equitable 
Life Assur. Soc. of U.S. v. De Johnson. (Ariz.) 12 
646(7)—In action on life policy, presumption of accidental death may be rebutted by pre- 
ponderance of evidence. Buro v. Home Benefit Assn. (Tex.) 764 
646(7)—Where insured’s death resulted from violent and external means, presumption is in 
favor of theory of accident and against theory of suicide. United Fidelity Life Ins. 
Co. v. Adair. (‘T’ex.) es . 1083 
646(7)—Insurer has burden of overcoming | presumption against | insured’s suicide. 
York Life Ins. Co. v. Brown. (U 3 
646(7)—Presumption is against suicide. Stempel v. Oregon Life Ins. Co. et al. (Wash.) .1006 
(8). Extent of loss and liability of insurer. 
646(8)—Insured had burden of proving total disability under policy, where judgment allow- 
ing former installment was not res judicata of subsequent installments. Great Southern 
Life Ins. Co. v. Johnson. (Tex.) 
646(8)—Burden of peace insured’s death resulted from accidental means within double 
indemnity provisioon of life policy, is on beneficiary, If death resulted from injury in- 
flicted through violent and external means within double indemnity provision, as_be- 


tween suicide and accidental shooting, presumption exists that it was accidental. New 
York Life Ins. Co. v. Ollich. (U. S.) 


(9). Notice and proof of loss. 
646(9)—In action against liability insurer on judgment against insured it must be shown 
that condition in insurance contract if notice of accident in suit brought against insured 
complied with. State Automobile Mutual Insurance Association of Columbus, 
Ohio v. Friedman. (Ohio.) 
646(9)—Insurer’s waiver of filing proof of loss is fact question which may be established 
by evidence. Hartford Fire Ins. Co. v. Smith. (Okla.) 
646(9)—Plaintiff, in action on fire policy, was not required to prove he would have filed 


proofs of loss if —— had not breached contract by denying liability. Central Federal 
Fire Ins. Co. v. Lew 


(Tex.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
647—-Statements of authorized insurance agent, regarding his offers to pay for insured’s au- 
tomobile destroyed by fire, held competent. Evidence showed that witness, introduced to 
insured as adjuster, was insurer’s agent; hence his offers to pay for automobile des- 
troyed by fire were competent. Offers by insurance agent and adjuster to pay for auto- 
mobile destroyed by fire held not offers of compromise, and therefore competent; there 
being no threat to sue. Brown v. Republic Casualty & Surety Co. (Mo.) 
647—Waiver of protection against disclosure of privileged communications may be with- 
drawn any time before acted on. Instrument executed by beneficiary of life policy 
held mere promise to waive protection — privileged communications, withdrawable 
any time before acted on. National Life & Accident Ins. Co. v. Bell. (Okla.) 
$ 648. IN GENERAL. 
(1). In general. 
648(1)—Certificate of title issued to conditional seller’s vendor held admissible in conditional 
seller’s action on policy covering loss from conditional buyer’s fraudulent concealment 
of automobile. Chicago Fire & Marine Ins. Co. v. Sharpensteen. (Ariz.) 
648(1)—Evidence that persons with insured at time of accident were drunk two hours there- 
after held properly excluded, under defense insured was _ intoxicated. Richard- 
son v. Business Men’s Protective Assn. of Lincoln. (Kan.) 
648(1)—In action on fire policy, court properly refused to allow agent to testify, that he 
would not insure building that he was going to be wrecked. Godwin v. Iowa 
State Ins. Co. (Mo.) 
648(1)—Evidence that insured signed release because he was told life policy was not 
good held admissible. Galphin v. Pioneer Life Ins. Co. (S. 
648(1)—Where insurance company admitted that extended term went “beyond date of insured’s 
death, it disputed premium was paid in time, admission of actuary’s testimony con- 
cerning period of extended insurance held error. Security Life Ins. Co. v. Seeber. (U. S.) 942 
(2). Subject-matter included. 
648(2)—Rule that parol evidence of existing facts is admissible to apply descriptive part 
of contract to subject-matter applies to contracts of insurance. Price v. Southern 
Home Ins. Co. (Fla.) os 
§ 649. INSURABLE INTEREST. 
649—In action on life insurance policy, evidence that beneficiary, not assured, made applica- 
tion for insurance, held authorized_as shedding light on insurable interest. Bridgeforth 
v. Alabama Life & Accident Ins. Co. (Ala.) 
§ 651. POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract. 
651(2)—Proof of system under which policies were issued and reported was permissible 
to fix actual date of policy. Papas v. Aetna Ins. Co. (Conn.) 
651(2)—Admission of testimony in respect to alleged conversation with and promises by 


insurer’s agent regarding effective date of policy held erroneous. Bankers Reserve J,ife 
Ins. Co. v. Yelland. (U. §S.) 
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(3). Admissibility of policy in evidence. 
651(3)—Certificate issued to insured evidencing contract of automobile theft insurance be- 
came policy under senate, admissible in evidence in action thereon. National Union 
Fire Ins. Co. v. Griffith (Ala.) 
§ 654. PERFORMANCE OR- BREACH OF WARRANTY OR CONDITION. 
(1). Insurance of property. 
654(1)—In determining whether use made of insured building constituted contemplated use, 


existing and pre-existing circumstances known to agent and owner when policy was 


issued and terms of policy could be considered. Pritchett v. Herman Farmers’ Mutual 
Ins. Co. (Wis.) 


(2). Life and accident insurance. 

654(2)—Where plea is of warranty as to health of insured and breach thereof, insurance 

seplication not made part of policy is not evidence of warranty. Independent Life 
Co. v. Butler. (Ala.) 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 

655(2)—Evidence that insured on making application for insurance told agent condition of 
ni — held admissible in action on life policy. Mid-Continent Life Ins. Co. v. Parker. 

655(2)—Insurance af containing representations of health, may be received 
support of plea fraud, though application is not made part of contract. ey re 
Life Ins. bo. v. Butler. (La.) 

655(2)—Application not signed by insured held properl excluded in action on policies. 
ey & Casualty Co. of New York v. Howe. ( 3 
65 S OR DAMAGE TO PROPERTY, AND CAUSE “THEREOF. 

658—Evidence showing value of building destroyed by fire held competent on issue whether 
fire was of incendiary origin, rendering insurance policy void, Singleton v. Hartford 
Fire Ins. Co. (Cal.) 

658—Permitting insured to testify that insurer made no request for further proofs of loss 
than informal ones furnished held not error; insured’s testimony respecting value of 
books destroyed, after reference to list made by him based partly on memory and partly 
from catalogs, held admissible; exclusion of insurer’s evidence that none of insured’s 


books were entirely burned held not error under evidence. American Eagle Fire Co. v. 
Lively. (Okla 


-) 135 
659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 


(1). In general. 

659(1)—In beneficiary’s action on accident policy, excluding testimony insured, appendicitis 
patient, declared jolting automobile caused no injury, was error, evidence eing con- 
flicting. Benefit Assn. of Railway Employees v. Armbruster (Ala.) 

659(1)—Excluding testimony, in suit on accident policy, showing sheriff, who shot ‘insured, 
thought insured drew pistol at time, held error. "Testimony that sheriff who killed de 
ceased insured, under accident policy knew whiskey was stored where insured was 
killed held admissible to explain sheriff's presence and material on self-defense issue, 
testimony showing insured was bootlegger held admissible in suit on accident policy, 
on issue of who was aggressor when sheriff shot insured. Excluding copies of papers 
charging insured with bootlegging in suit on accident policy, insured having been shot 
held not error, admitting testimony in suit on accident policy, that witnesses heard 
insured before killing by sheriff, importune son-in-law to quit bootlegging, held error. 
Massachusetts Bonding & Insurance Co, v. Richardson. (Tex.) 

659(1)—Evidence of insured’s reputation in community held admissible, ‘where plaintiff’s 
evidence indicated death of insured by burning and insurance companies contended in- 
sured had absconded. Fidelity & Casualty Co. of New York v. Howe. Ss. 

659(1)—Where declaration on automobile liability policy alleged insured permitted son to 
operate automobile which injured plaintiff, pentinony, denying permission held errone- 
ously excluded. Union Indemnity Co. v. Small (Va.) 

(2). Suicide. ; 

659(2)—Excluding testimony showing deceased insured’s eenpeate habits, straitened 
financial circumstances, and worries held error, being material on suicide issue. Mu- 
tual Life Ins. Co. of New York v. Maddox. (Ala. 

$ 660. VALUATION OF PROPERTY. 

660—In action on fire insurance policy, “Red Book” showing average price of secondhand 
automobiles of kind involved, not shown to be correctly made, held incompetent. 
Brown v. Republic Casualty & "Surety Co. (Mo.) 

660—Permitting insured to testify that insurer made no request for further proofs of loss 
than informal ones furnished held not error; insured’s testimony respecting value of 
books destroyed, after reference to list made by him panel, sorte on memory and partly 
from catalogs, held admissible, exclusion of leeonan’s evidence that none of insured’s 
books were entirely burned held not error under evidence. American Eagle Fire 
Co. v. Lively. (Okla.) 

660—Proof of amount and value of property destroyed was admissible under fire policy, 
where insured’s waiver of breach of warranty was established. Phoenix Assurance Co 
v. Bulloch (Tex.) 

$ 661. —— AMOUNT OF LOSS. 

661—In action on fire policy, plajntiff’s testimony that he tore down remains of building 
= admissible as mere recital of what happened. Lux v. Milwaukee Mechanics’ Ins. 

0. 0. 

661—Evidence of cost of truck when new, and value after fire, held not competent to prove 
damage. Under fire policy, where truck could not be restored, by repairs, to former 
value, court was permitted to consider depreciation in estimating damage. Wagner & 
Erling Co. v. Ft. Dearborn Casualty Underwriters, Ins., et al. Ss. D.) 
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661—Testimony as to amount of stock moved by insured to new location, as shown by inven- 
tory on which witness based testimony as to amount of stock in new building at time 
of fire, held admissible. Testimony of insured’s manager that insured stock and _ build- 
ing were totally one by fire held admissible in action on fire policy. Springfield 
Fire & Marine Ins. Co. v. Hubbs- _— eS ee a ee ee ee 

§ 664. ESTOPPEL OR WAIVER 

664—Agents’ custom of accepting for premiums held inadmissible to prove insurer ratified 
unauthorized delivery of ried requiring payment of premiums. Penn Mutual Life Ins. 
a. ie ES  URAN orl e e wnid BER cat ee Ee Ean RL Ear Mile eee ia ee = 

664—Court properly excluded testimony that insurer’s agent after delivery of policy, de- 
clared that policy covered certain injury not in fact included therein. Owens v. 
National Life & Accident Ins. Co. (Ky.) 





1 
664—That fire policy was signed by insurer’s agent ‘and executed in agent’s ‘office held im- 


—— in. a waiver of condition. Midkiff et al. v. Palmetto Fire Ins. 
0 (N i 
664—Evidence showing knowledge of agent procuring aplication for life insurance regarding 
insured’s physicial condition held competent, where insurer interposed defense of false 
warranty. Marsh v. Durham Life Ins. Co. (N. C.) ......... 
664—Permitting insured to testify that insurer made no request for further proofs of loss 
than informal ones furnished held not error; insured’s testimony respecting value of 
books destroyed, after reference to list made by him based partly on memory and partly 
from catalogs, held admissible; exclusion of insurer’s evidence that none of insured’s 
books were entirely burned held not error under evidence. American Eagle Fire 
a Me. ON: CRRSREMGD  dccdins diced cao My acca binen oul ck cok bine VOR OD Ea ORE eeaST 
664—Evidence of insurer’s declaration of non-liability after time to file proof of loss, but 
within time to sue on policy, is admissible to show waiver of proof of loss. Hartford 
Fire Ins. Co. v. Smith. (Okla.) 
§ 665. WEIGHT AND SUBFICIENCY ‘OF ‘EVIDENCE. 
(1). In general. 
665(1)—Evidence sustained finding that. automobile insured against conditional buyer’s 
fraudulent concealment was car described in certificate of title introduced to show com- 
pliance with law. Chicago Fire & Marine Ins. Co. v. Sharpensteen. (Ariz.) ... 
665(1)—Case was made in action on life policy by proof of issue and delivery of olicy, 
ernest of _—, death of insured, and proof of death. ‘I‘urner v. National Saasw. 
Society. IN ok ic seb wicks attire, Bonsgeust pik cette Phen & Binds Be seen es ROR Ph Le alae ERIE cee oath 
665(1)—Insured’s testimony that he demanded payment under policy and demand was never 
complied with held to sustain finding that insurer “refused”? payment. Federal Surety 
Co. v. Smith. (Tex.) .. 
(2). The contract. 
665(2)—Evidence failing to show premium rate, duration of risk, or identity of parties held 
insufficient to establish oral contract of fire insurance. Svea Fire & Life Ins. Co. v. 
Foxwell. WAGIAL. Sirsa ois Ga ,cleerd eis 0s cam ata connec Cag tecalact donee pitas tetera Ache anak gia Mgt ain fe pemeias 
665(2)—-Finding policy was never renewed held justified under evidence that no renewal 
— _ issued following promise of agent to renew policy. Deware v. Federal Ins. 
0 (Mass. ) , 
eas? ip: policy, issued after ‘loss, held properly found in effect at time of acceptance 
saitphitcation and receipt for premium. Zaremba v. Grange Mutual Fire Ins. Co. 


6652) Oral insurance contract held established by understanding that insurance was to 
be effective as of date of application. Devore et al. v. Franklin Fire Ins. Co. of 
Phila. Se 2a kG waka here sa ee kein & RT OR ne CS beeen anand sea en 

665 (2)—Evidence held to show that copy of application was not attached to life insurance 
policy as required to render insured’s false statements therein available to insurer. Pru- 
dential Ins. Co. of America v. Connallon (N. J.) 

665(2)—Where insurer issued group policy to employer, recovery could be had on proof of 
individual policy issued to employee stating amount of insurance and terms without 
proof of contents of group policy. Metropolitan Life Ins, Co. v. Wann. (Tex.) nian 

665(2)Evidence held sufficient to support jury’s finding that insurance agent agreed to ‘re- 
write fire policy in same company to cover building and stock in new location. Springfield 
Fire & Marine Ins. Co. v. Hubbs- Johnson Motor Co. (Tex.) 

665(2)—Conversation between insurer’s general agent and insured’s ‘wife held not to show 
intention of insured or agent to modify a provision that insurance was to be 
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come effective on approval thereof. Field v. Missouri State Life Ins. Co. (Utah.) ...1212 


665(2)—Evidence sustained finding that insured, under blanket liability policy covering trucks, 
phoned office of insurer’s agent requesting coverage for additional truck, and received 
favorable answer. Kiviniemi v. . Hildenbrand (Wis.) 

(3). Avoidance and forfeiture. 

665(3)-—Doctor’s certificate attached to proof of loss held not to show that, at time policy 
was issued, insured was afflicted with disease of which he died. Independent Life Ins. 
i <0 i I nr Sek ote Sis oad pes Sige Soa a es Ore Amen orp come ate ose 

665(3)—Evidence held to warrant finding that insured’s statements as i health were be- 
lieved by him to be true. Unionaid Life Ins. Co. v. Munford. (Ark.) 

665(3)—Finding that health policy did not lapse for nonpayment of premium which could 
have been collected from insured’s wages and indemnity due insured held authorized. 
Cree), “Sauter “SG, WS NEES gc och acre ca eae mab owiarhs 4.4.6 bccwlaate 

665(3)—Evidence in action on accident and health policy held to sustain verdict for bene- 
ficiary where testimony was in conflict whether premium was timely paid. Supreme 
Loedec, Weoedmen of Union v. Walter ct oh. GAPE) 66.6 bin ci cis cciesciecacacuen 

665(3)—Finding that insured truck was 1923 model rather than 1924 model as stated 
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in policy held not 
demnity Co. (Cal.) 1272 
665(3)—Evidence held to sustain finding that insured was in sound health when application 
_ was made and policy delivered, Western & Southern Life Ins. Co. v. Ross. (ind.) .. 33 
665(3)—Evidence in action on life insurance certificate held insufficient to establish fals 
representations in insured’s application with reference to previous illness, if any, re 
lied _on as defense. Post v. Grand Lodge A. O. U. W.  (lIa.) 1156 
665(3)—Evidence, in action on fire policy, held to show that at time of loss installment of 
premium remained unpaid after maturity, precluding recovery under terms of suspen- 
sion provision. National Union Fire Ins, Co. v. McClure. (Ky.) 


805 


665(3)—Evidence held to show that cement or metal flue and dynamite in burned build- 
ing containing insured articles did not increase physical hazard. Sigrest v. Federal Ins. 

__.. Se," Cae) 807 

665(3)—In action for insured’s accidental death, evidence sustained a that insured 
was in feed health when policy was issued. Massachusetts Bonding &. In 


s. Co. v. Le 
May. Tex.) 
665(3)—Finding that insured at date of policy was in sound health held against weight of 
evidence. American Nat. Ins. Co. v. Melton et al. (Tex.) 
665(3)—Owner was properly charged under evidence with knowledge if unlawful use of 
premises by lessee and consequent increase in hazard. Miller v. Union Assurance So- 
ciety, Ltd. (U. S.) 
665(3)—Evidence held to show that insured was not in good health at time of mailing ap- 
plication for reinstatement of life policy. Exchange ‘Trust Co. v. Capitol Life Ins. Co. 
of Colorado (U. S&S.) 
665(3)—Evidence held to sustain conclusion that life and sickness indemnity 
procured by false representation in’ respect to having consulted physician. 
New York Life Ins. Co. (U. S.) ‘ . 
665(3)—Evidence held to show that mortgagee protected by insurance policy from conversion 
had made sufficient effort and due diligence in locating mortgagor and in attempting to 
obtain possession of automobile as required by policy. Miller v. Manhattan Fire & 
Marine Ins. Co. (Utah.) 1300 
665(3)—Evidence held sufficient to establish that insurer had notice of accident covered by 
predated policy until after policy had been issued. Hansen v. Continental Casualty 
Co. (Wash.) 
665(3)—Evidence, in action on robbery policy, held to show that watchman at time of rob- 
bery at night was “inside the premises” within meaning of policy. Allen Lubricating Co. 
v. Phoenix Indemnity Co. (Wash.) 
665(3)—Evidence held to sustain court’s finding that fire hazard was increased by vacancy 
of insured building precluding recovery on fire policy. Conway v. Providence Washington 
Bile, ‘CO CUPPA Se: soca Gea cee dons decay nencnesakeas CUMS RMEOEE ORK CaM AN eae 4 Dawe es 
665(3)—Evidence held not to establish the means by which hazard was increased by opera- 
tion of still in insured building was within knowledge of owner and mortgagee so as to 
preclude recovery on fire policy. Joslin v. National Reserve Ins. Co. (Wis.) 
- Loss and liability of insurer in general. : 
665(4)—Finding that wife whose property had been stolen, was not member of insured hus- 
band’s household within burglary policy, held supported by evidence. Kohner y. National 
Surety Co. (Cal.) 484 
665(4)—Evidence in action on fire policy held to show that turpentine was stored in tanks 
and was destroyed by fire. Marine Bank & Trust Co. et al. v. Home Ins. Co. (La.) 104 
665(4)—Evidence held not to support charge that insured set fire to, or caused burning of, 
building to collect insurance. Dunn v. Citizens Mutual Fire Ins. Co. (Mich.) .. 592 
665(4)—$775 for secondhand automobile destroyed by fire held not excessive in action on 
$800 policy, notwithstanding purchase price of $600. Brown v. Republic Casualty & 
Surety Co. (Mo.) eeses 29 
665(4)—In action on judgment against liability insurer, statement of defense held sufficient 
to prove identity of property insured. State Automobile Mutual Insurance Associa- 
tion of Columbus, Ohio v. Friedman. (Ohio.) 478 
665(4)—Evidence held to establish that dwelling damaged by fire was not “total loss” so 
as to make policy liquidated demand. American Central Ins. Co. v. Terry. (Tex.) .... 405 
665(4)—Evidence held to establish ‘total destruction of building’ by fire. Central Federal 
Fire Ins. Co. v. Lewis. (Tex.) 413 
665(4)—$4,700 verdict against insurer for damage to building by fire held against weight 
of evidence in suit on fire policy. Horner Co. Inc. v. Superior Fire Ins. Co. (U. S.) .. 345 
665(4)—As regards liability of automobile conversion insurer, evidence held to show that 
mortgagee had not given mortgagor permission to take automobile from state. In 
action on automobile policy protecting mortgagee from conversion, finding that no con- 
version was committed held against evidence. Miller v. Manhattan Fire & Marine Ins. 
Co. (Utah.) 
665(4)—Evidence in action on robbery policy held to show commission of acts constituting 
“robbery” within meaning of policy. Allen Lubricating Co. v. Phoenix Indemnity Co. 
(Wash.) 706 
665(4)—Evidence sustained finding liability insurer acted in bad faith toward insured in 
failing to settle claim for less than coverage of policy. Hilker v. Western Automobile 


Ins. Co. (Wis.) 


(5). Life and accident insurance. | ck Sate ap, 
665(5)—Evidence held to show that disease causing insured’s disability originated more than 
30 days after date of health policy. Mutual Ben. Health & Accident Assn. of Omaha 


v. Hunnicutt. (Ark.) 
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665(5)—Evidence sustained finding insured was killed while driving passenger automobile 
within accident policy, though incidentally car was used for other purposes. Poncino 
v. Sierra Nevada Life & Casualty Co. (Cal.) ............... semicon stare ae eerie Soe 
665(5)—Finding that insured’s death was caused by injuries received in automobile acci- 
dent, rather than from apoplexy while driving, held sustained by evidence. Justice v. 
Rntertocens Camitey CO; CU) os ccsccecencinc tance pe aesiadievesslecae tebe ceesss 
665(5)—Evidence indicating death resulted from unexplained violent external means was 
prima facie proof injuries were accidental within accident policy, warranting recovery. 
Penh: 0: Rea: RN MA SN Siarnis. pW ave sox ascaos SRS Orase an Sie oak 8 Ge a ee ee 
665(5)—Evidence held not to show that insured suffering from Bright’s disease was totally 
disabled within insurance policy. Mutual Life Ins. Co. v. Enecks. (Ga.) ........... 
665(5)—Evidence in action on industrial accident group policy, indemnifying coal com- 
any’s employees, sustained finding plaintiff was employee when injured. Thomas v. 
rte RANE TOUR: Rs A OMNI fois tesg5:0 nis fiers ola ahh iki eiirars. ) po arp eis a Wipe Sag a eih Soe aie hea 
665(5)—In action on accident policy, evidence held ‘sufficient to show that loss of time 
resulted from injury effected by accidental means “independent of all. other causes.” 






Langeberg v. Interstate Business Men’s Acc. Ass’n. of Des Moines, la. (S. D.) ....1268 


665(5)—Evidence showed insured’s death, apparently from pericarditis, was proximate re- 
sult either of foot injury or subsequent tooth extraction justifying recovery against 
insurer. Provident Life & Accident Ins. Co. v. Holt. (Tex.) ............0ee eee 4 
665(5)—Evidence established that disability of insured reuslting in death was not immediate 
or wr. — accident policy requirement. Police & Firemen’s Ins. Ass’n. v. Kem- 
SOE, ED. (a baie oa cick oa 6 eRe 5.6 Sh NSS RRA ak ow bbls nbd Or ON WSU eae eae SOW A aia Ee OA 
665(5)—Evidence that insured received electric shock to his head while adjusting carburetor 
of automobile with motor racing justified finding of accidental death. Massachusetts 
onine @ San, ex. y. Te Wy. CER isis cocaine ce tases are sep enier sums uns 
665(5)—Proof of nature of occurrence resulting in insured’s death is essential to recovery 
under double indemnity provision of life policy based on accidental death. Mere proof 
that insured had been shot held insufficient to show accidental death within double in- 
demnity provision of life policy. New York Life Ins. Co. v. Ollich. (U. S.) 
(6). Suicide. 
665(6)—Insurer relying on cjrcumstantial evidence to prove defense of suicide must estab- 
lish facts so as to exclude reasonable hypothesis of anything except suicide. Absent 
reasonable theory deducible from evidence, on which jury may find insured’s death 
was not result of suicide, verdict negativing suicide cannot be sustained. Equitable 
Life Assur. ‘Soc. of U.S. vy. De Johnetn. CARE.) ois ogc since sarin sae set kenstinn ves 
665(6)—Insurer need not prove suicide of insured by such preponderance of evidence 
as to exclude any reasonable hypothesis of accidental death; mere preponderance of 
evidence though only circumstantial, being sufficient. In action on life policy, presump- 
tion of accidental death may be rebutted by preponderance of evidence. Buro v. Home 
Benefit Assn. ROMER. \s hare eraceeand teckabspralanehe aieealad sad g ava orp. t bina at 3 wake Ae OSE Ah 
665(6)—Whether insurer overcame presumption against suicide depends on facts in each 
case. New York Life Ins. Co. v. Brown. (U. S.) 


(7). Proof and adjustment of loss. 
665(7)—Insurer must plead specifically failure to furnish proper proof of loss after allega- 
tions of performance of conditions precedent to recovery; proof showing that proof of 
loss was filed with insurer as required by policy is sufficient, in absence of pleading 


alenging sufficiency. Locomotive Engineers’ Mut. Life & Acc. Ins. Co. v. Meeks. 
iss. 





665(7)—Recovery of disability payments from date of disability to filing proofs of loss held 
authorized under evidence showing insured was insane and unable to file proofs in this 
Nelson: y. Jeiterson’ Standard Tate Ine. Co. (CN. Cooke ccc cts eecsdedaces ; 

665(7)—In_ suit against liability insurer on default judgment against insured, evidence 
Se nesengge: et eres notice gt accident and process papers in substantial com- 
pliance with insured’s contract. tate Automobile Mutual Ins: iati 
Columbus, Ohio v. Friedman. (Ohio.) .....................005 ee, ee . 

wees A gg ye to show that —- not claim or present proofs of total permanent 
disabilitv until after expiration of about two years. ones oe i 
it ERED) Ke.co baw hay eeeeaetaees reales a Satara 7 Ate eee ae eat emectyrelinee 

(8). Estoppel or waiver. 


665(8)—Evidence that insured told agent true condition of health, and that agent made 


application as he thought best, held not to establish f ‘ id- i i 
a; 0, RE. TARDE i cos adicwsncceesQanee = me — i — oe — a cen 7 


665(8)—Evidence held to show that any false statements in application for i 
insured’s health and medical treatment, were inserted by "Emenee s eee 
held to support inference that insurer’s agent collected premiums with full knowledge 


of insured’s illness, thereby waiving condition in polic t 
& Southern Life Ins. Co. v. Ross. (Ind.) ....... Ce ee 


665(8)—Evidence held insufficient to establish that agent claimed to have refused 
and to have waived proof of loss in automobile fire policy had authority to bind ieee. 
Vasaris v. National Liberty Ins. Co. of America. (Mass.) ............ : 
665(8)—Sight evidence is sufficient to show waiver of policy provision regarding time of 
making proof of loss; acts constituting waiver of policy provisi 


c ision regarding proof of los 
are such as are reasonably calculated to make insured believe compliance t erewith would 


be ineffective; evidence hel 


eld sufficient to warrant finding that insurer waived automobile: 


theft policy provision regarding time of makin f cs i 
a! tokis} g proof of loss. Hartford Fire Ins. Co. v. 
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665(8)—Evidence held to establish insured did not file proofs of loss because insurance com- 
pany denied liability on fire policy. Central Federal Fire Ins. Co. v. Lewis. (Tex.) ... 
665(8)—Evidence held insufficient to establish that insurer waived provisions of tornado 


yey that policy would lapse on nonpayment of premium notes. Home Ins. Co. v. 
uckett (Tex.) 


§ 666. AMOUNT OF RECOVERY. 

666—Insured having offered no evidence of loss sustained under fire policy sued on is not 
entitled to verdict for substantial damages; directing finding and entering judgment for 
insurer or insured’s failure to prove amount of loss under fire policy was error, if 
insured was otherwise entitled to recover, being entitled to nominal damages. Price v. 
Southern Home Ins. Co. (Fla.) 

666—Premium payments in default were ‘deductible ‘from amount of recovery ‘on ‘policy under 
statute forbidding forfeiture within six months after default. Wegner v. Federal Re- 
serve Life Ins. Co. (Kan.) . 

666—Under $2,000 life policy, providing for monthly payments for total disability, insured, 
totally disabled, could recover only unpaid monthly installments. Metropolitan Life 
Ins. Co. v. Lambert (Miss.) 

666—Verdict for insured against automobile liability insurer held excessive by amount in 
excess of amount specified by policy. De Pasquale v. Union Indemnity Co. (R. I. 

666—Finding of amount of fire loss according to estimates of reconstruction cost by witness, 
not deducting for depreciation of damaged machines, or salvage, and including exorbi- 
tant wages held excessive. American Central Ins. Co. v. Harmon Knitting Mills, Inc. 


(U. S.) 


§ 667. CONDUCT OF TRIAL. 

667—Denial of plaintiff's motion, four days before trial by court alone, to have setting 
vacated and cause reset for jury held not abuse of discretion. Motions to vacate setting 
of cause for trial by court alone and direct jury trial are peculiarly within discretion 
of trial court, especially where facts as to notice are disputed. Stempel v. Oregon 
Life Ins. Co. et al. (Wash.) 

§ 668. QUESTION FOR JURY. 

(1). In_ general. 

668(1)—Whether claim under theft insurance was assigned for valuable consideration be- 
fore bankruptcy of insured authorizing insured to sue on policy on reassignment held 
for jury. Rice v. Fidelity & Casualty Co. of New York. (Mich.) 214 

668(1)—In action on fire policy, evidence whether policy was uma held for jury. Tri- 
angle Clothing Mfg. Co. v. Victory Ins. Company of Philadelphia. (Mo.) .... eee 

668(1) Whether evidence justified allowing damages and attorney’s fees for insurer’s 
vexatious refusal to pay tornado loss held for jury. Griebel v. Niagara Fire Ins. Co. one 


0. 
668(1)—When plaintiff, suing on policy, produces any evidence conflicting with admissions in 


proofs of death, jury question arises on credibility of witnesses and weight of 
evidence. Ryan v. Metropolitan Life Ins. Co. (Mo.) . 

668(1)—Whether insured’s delay in making payment under ‘accident policy was vexatious, 
authorizing counsel fees, held for trial court. Stockton v. Sedalia Life Ins. Co. (Mo.) . 1263 

668(1)—In action on life policy, whether insurer, in rejecting application for reinstatement 
after 62 days, acted within reasonable time, held for jury. Rocky Mountain Savings & 
Trust Co. v. Ajtna Ins. Co. (N. C.) 1171 

668(1)—Evidence held to make question for jurv as to fraud of insurer in procuring 
release from beneficiary after insured’s death. Wells v. Inter Ocean Casualty Co. (S. C.) 1068 
668(1)—Evidence as to insured’s mental capacity at time he executed release of liability un- 
der life policy hejd for jury. Whether insured was lacking in mental capacity when 
he executed health certificate held for jury, in action on life policy. Galphin v. 
Pioneer Life Ins. Co. (S. C.) 

668(1)—Whether insured contemplated assignment to first cousin at time life policy became 
effective held for jury. Bankers’ Reserve Life Co. v. Matthews et al. (U. S.) 

668(1)—Evidence held insufficient to make issue for jury of insurer’s vexatious refusal to 
pay loss. Concordia Fire Ins. Co. v. Commercial Bank of Liberty, Mo. (U. S.) .... 349 

668(1)—Construction of life policy with reference to provision for paid-up term insurance 
held for court. Securitv Life Ins. Co. v. Seeber. (U. S.) 942 
668(1)—Issue of penalty for insurance company’s vexations refusal to pay held for jury, 
where testimony failed _to show company at time payment was refused was aware of facts 
supporting defenses. Buffalo Ins. Co. v- Bommarito. (U. S.) 
(3). The contract in general. 

ee insurance agent assured insured that theft policy was renewed by company 

held for Rice v. Fidelity & Casualty Co. of New York. (Mich.) 

668 (3) - Whether 3 insurance company orally contracted to continue fire policies in force for 
one purchasing premises from insured held question for jury. Godwin v. Iowa State 
Ins. Co. (Mo.) 

668(3)—There was no cancellation of fire’ insurance policy, where insured took and attached 
indorsement slip showing additional premium. Metzger v. Aitna Ins. Co. (N. Y.) 

668(3)—Whether insurer issued group employees’ disability policy and received premiums 
thereon with knowledge of union’s substitute rule held for jury. Smith v. Atna Life 
Ins. Co. » 

668 (3)—Evidence and allegations of insurer’s answer presenting defense of fraudulent collu- 
sion in procuring policy held sufficient for jury. Hanover Fire Ins. Co. v. D. W. Ray & 
Son. (Tex.) 


668(3)—Whether life policy was — and accepted held for jury. 
Life Ins. Co. v. McElroy. (U. S.) 
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(4). Avoidance and forfeiture. 

668(4)—vVerity of facts, alleged in petition as excusing delay in furnishing proofs of loss 
and traversed by defendant in action on fire policy, was for jury. National Union 
Fire Ins. Co. v. Hall. (Ky.) 

668(4)—Assured’s failure to co-operate with liability insurer as required by policy held not 
to cause forfeiture as matter of law, but was mere evidence of assured’s breach, relieving 
insurer of liability to assured. What constitutes “co-operation” within liability policy 
requiring assured to co-operate with insurer in defense of action is usually question of 
fact. Whether assured’s leaving city without notifying liability insurer constituted breach 
of condition requiring co-operation with insurer held, under evidence, for jury. Whether 
liability insurer used such diligence in ascertaining whereabouts of assureds and in 
attempting to procure attendance at trial as would defeat liability under condition. re- 
quiring co-operation held for jury. Finkle v. Western Automobile Ins. Co. (Mo.) 

668(4)—Evidence held not to present jury issue of insured’s violation of automobile li- 
uty olicy by renting automobile or carrying passengers for hire. De Pasquale v. 

Union Sadenally Co AB iD 

668 (4)—Whether representation made in application for insurance is both untrue and know- 
ingly falsely made is fact question. Bankers’ Reserve Life Co. v. Matthews et al. (U. S.) 

668(4)—Whether insured’s concealment of fact from underwriter is material is for trier 
of facts. Btesh v. Royal Ins. Co. (U. S.) 

668(4)—Instruction as to cessation of operation of plant necessitating employment 
watchmen, in effect prayer for directed verdict, held property refused. Great American 
Ins. Co. of New York v. Roney & Berger Co. (U. S. 

668(4)—Instruction as to cessation of operation of plant necessitating employment of watch- 
men, in effect prayer for directed verdict, held properly refused. Great American Ins. 
Co. of New York v, Roney & Berger Co. (U. S.) 

(5). —— Title or interest of, or incumbrance on, property. 

668(5)—Refusing instruction for insurer in suit on automobile theft policy held error under 
evidence showing sale of automobile by insured. National Union Fire Ins. Co. v. 
Griffith. (Ala.) 

668(5)—Verdict should not be directed for indemnity insurer because of assured’s failure to 
give notice of original suit if evidence raises inference of waiver. State Automobile 
Mut. Ins. Ass’n. v. Lind. (Ohio) 

668(5)—In action on fire policy where evidence whether deed to insured premises had been 
delivered in escrow was conflicting — was for jury. Day v. Northwest German 
pore Mutual Life Ins. Co. (S. D.) 

(6). Fraud or misrepresentations in general. 

668(6)—Whether alleged false statements by insured regarding property destroyed by fire 
were willfully made held for jury under evidence. Singleton v. Hartford Fire Ins. Co. 
PRE 

668(6)—:Questions regarding what warranties were made by insured held questions for 
court and not for jury, where burglary policy was delivered and accepted, constituting 
completed contract. Teich v. Globe Indemnity Co. (Mo.) 


668(6)—Evidence held to make question for jury as to whether beneficiary misrepresented 
1 


insured’s age. Wells v. Inter Ocean Casualty Co. (S. 


668(6)—Whether persons insured fraudulently overvalued automobiles, destroyed by -fire ai 


for — National Union Fire Ins. Co. v. Kaplan et al 


—— Health, condition, or habits of insured. 

668(7) —Wherher policy was delivered at time — health was good held for jury. 
Mid-Continent Life Ins. Co. v. Parker. (Ark 

668(7)—Whether insured falsely represented that he was in good health and had not suffered 
epileptic attacks at time of applying for life insurance held for jury. Sympton of disease 
will not be held as matter of law to have increased risk of loss. Laury v. Northwestern 
Mut. Life Ins. Co. (Minn.) 

668(7)—Evidence held sufficient to take to jury question whether insured was in sound health 
when obtaining policy. W here medical examiner reported he found insured in sound 
health, examiner’s subsequent testimony he did not examine for particular ailment held 
for jury. Where it was disputed whether insured was in sound health when applying 
for life insurance policy, any evidence creating conflict raised jury issue, 
Metronolitan Life Ins. Co. (Mo.) 


455 


193 
254 
636 


.1017 


302 


1 
668(7)—Whether insured was in. sound health at ame of delivery of life policy held sais 


jury. Galphin v. Pioneer Life Ins. Co. (S. 

668(7)—Evidence in suit on life policy held sufficient to go to jury on question whether 
insured obtained policy by misrepresentations as to health. First Texas Prudential Ins. 
Co. v. Long. (Tex.) 

668(7)—Evidence in suit on life policy held to conclusively show insured’s fraud in failing 
to disclose fact of consulting physician, warranting directed verdict. Tutewiler v. 
Guardian Life Ins. Co. of America. (U. S. 

8). Payment of premiums. 

668(8)—Whether sums paid were those required to prevent forfeiture of life insurance policy 
was question for jury. Bridgeforth v. Alabama Life & Accident Ins. Co. (Ala.) 

€68(8)—Evidence respecting premium payment by deduction from wages warranted directed 
verdict for insurer sued on accident policy. Ferguson v. Massachusetts Bonding & In- 
surance Co. (Ark.) 

668(8)—In suit on policy with defense that note given for premium had not been paid, con- 


flicting evidence as to when note sued on was due held for jury. National Benefit _, 


Ins. Co. v. Pitts. (Ark.) 


272 


845 
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668 (8)—Whether, after reinstatement of life policy, there was lapse by four months’ delay in 

ie ern of premium, held jury fact question. Kassler v. Aetna Life Ins. Co.. 
inn. 

668 (8)—In action on fire policy, evidence on issue whether premiums had been paid held 
sufficient to take case to jury. Smith v. Ohio Millers’ Mutual Fire Ins. Co. (Mo.) 

668(8)—In action on life policy, evidence held insufficient to make issue for jury as to pay- 
ment of premium within days of grace. Security Life Ins. Co. v. Seeber. (U. S.) . 

. Increase of risk. 

668(9)—In mortgagee’s action on fire policy, change of use of house to lodging house and 
plaintiff’s knowledge of change held questions for jury. Concordia Fire Ins. Co. v. Com- 
mercial Bank of Liberty, Mo. (U. S.) 

(10). Loss and liability of insurer in general. 

668(10)—Whether fire which destroyed hotél building covered by insurance was of incendiary 
origin. totally avoiding insurance policy. held for jury under evidence. Singleton v. 
Hartford Fire Ins. Co. (Cal.) 

668(10)—In action on fire insurance policy, whether merchandise was stolen during pro- 
gress of fire and as incident thereto held for jury. Southern Home Ins. Co. v. 
Wall. (Miss.) 

668(10)—In action on automobile policy, whether person committing theft was employee of 
insured held fact question for trial court. Globe & Rutgers Fire Ins. Co. v. Fuller 
Automobile Co. (Ohio.) 

668(10)—Where it was conceded that automobile damaged 


307 


. 389 
. 942 


surance and only issue was measure of damages, directing verdict for wee 


owner held not error. Rossier v. Union Automobile Ins. Co. (Ore.) 
(11). Life or accident insurance. : 

668(11)—Whether automobile owned by insured’s employer and fitted for carrying tools and 

used by insured for transportation was passenger car within accident policy was for 

jury. Poncino v. Sierra Nevada Life & Casualty Co. (Cal.) ’ 
668(11)—That bruise on body of insured was observed by some, but not by others, raised 

jury question respecting ‘external or visible marks’ required by accident policy, whether 

insured’s death resulted from disease or from accidental falling against table was_ques- 

tion for jury on conflicting testimony. National Life & Accident Ins. Co. v. Hedges 


(Ky. ; 
668(11)—Whether stomach hemorrhages were directly induced by blow on stomach, or gas- 
tric ulcers, so as to be effected by accidental means independent of all other causes within 
accident policy, held for ie, Langeberg v. Interstate Business Men’s Acc. Ass’n. of 


Des Moines, Iowa. ; . : 
668(11)—Question of insured’s total disability in suit to recover installment under life 
policy is one of fact. Great Southern Life Ins. Co. v. Johnson. (Tex.) . 
668(11)—Evidence that insured had not been heard from, but that unidentified body was 
found burned in his automobile, warranted submission to jury of question of insured’s 
death and whether death resulted from accident. Fidelity & Casualty Co. of New 
York v. Howe. (U. S.) 
(12). Suicide. 3 5 F 
668(12)—Whether insured committed suicide interposed as defense in beneficiary’s action 
on life policy held for jury. where either conclusion could be reached. Whether insured 
committed suicide constituting defense to beneficiary’s action_on_.life policy held for 
jury under evidence. Equitable Life Assur. Soc. of U. S. v. De Johnson. (Ariz.) 
668(12)—In action on life policy, evidence on issue of insured’s suicide held sufficient to 
present jury question. Buro v. Home Benefit Assn. (Tex.) 


649 


668(12)—In action on life policy whether insured died by self destruction held for oe 


United Fidelity Life Ins. Co. v. Adair. (T’ex.) i ; ts 

668(12)—Whether insured’s death was suicidal is for jury, if reasonable persons, in im- 
partial and fair exercise of judgment, may honestly reach different conclusions from evi- 
dence. Court cannot properly give instruction involving or requiring finding that in- 
sured committed suicide, if there is evidence furnishing substantial basis for belief 
that death was accidental or caused by another. Equitable Life Assurance Society v. 
First National Bank of Union Springs (U. S.) 

qa Amount or extent of loss. 

a are waeen wane cereal beliiew was total loss after fire, whether 
part left standing cou ave been utilized, he or jury under icti i . 
St. Paul Fire & Marine Ins. Co. v. Green. rk.) wage SERS: Seer 

668(13)—Whether insured was totally disabled within meaning of employee’s disability policy 
held for jury. Metropolitan Life Ins. Co. v. Lambert (Miss.) .. 


514 


668(13)—Disputed_ value of automobile destroyed by fire held for jury, in action on insur- 
129 


ance policy. Brown v. Republic Casualty & Surety, Co. (Mo.) 


668(13)—Whether insured, engaged in mercantile business. who sustained loss of leg, 
and thereafter gave up business, but was able to‘act as Justice of Peace, was following 
gainful occupation, preventing recovery against insurer for total disability, held ques- 
tion for jury. Great Southern Life Ins. Co. v. Johnson. (Tex.) . 

668(13)—Whether insured committed suicide, barring double indemnity for accidental death, 
held for jury. New York Life Ins. Co. v. Brown. (U. S.) 


668 (13)—Circumstances surrounding insured’s death may make out prima facie case within 


83 


double indemnity provision of life policy, justifying directed verdict on insurer’s failure 
11 


to go forward with evidence. New York Life Ins. Co. v. Ollich. (U. S.) 
(14). Notice, proof, and adjustment of loss. 
668(14)—When facts are disputed, it is matter of law what is reasonable time within which 
to give liability insurer “immediate notice” of accident. Whether accident would create 


1381 
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belief in reasonably prudent man damage claim might arise, so as to require notice to 
liability insurer, held jury question. Southern Surety Co. v. Heyburn. (Ky.) ........ 
668(14)—Whether notice of injury was given automobile insurer with reasonable promptness 


under circumstances is generally question for jury. Walker v. New Amsterdam Casualty 
Co. 


. 4 Ere rene err er meters Pro rer rrr re) Sete eT er ete 
15). Estoppel or waiver. t : 
668(15)—Whether iraidoaes proof of loss requirement in fire policy has been waived held 
question of fact. Estrada v. Queen Ins. Co. of America. (Cal.) ............-..+55- 
668(15}—Whether, by reinstating life policy without condition, insurer waived Prompt pay- 
ment of past-due premium, held jury fact question. Kassler v. Aetna Life Ins. Co. aa 
MAI) sion ns 0s assie ain ania boa bens an Fda rea uniiasl shes sneha ss 40 yak aay che cueR wot esse 
668(15)—Whether insurer in accident policy waived provision in application that policy 
should not become effective until delivery held for trial court sitting without a jury. 
Stockton v. Sedalia Life Ins. Co. (Mo.) ...........+--..-++: athe aia arog eie pars 1263 
668(15)—Evidence that agent of insurer knew insured kept dynamite when issuing. fire 
policy made question of waiver of conditions respecting explosives for jury. Midkiff . 
ee Bl.--W. se eeeeees (rive Tes. So. CN. OY oo ses cee ceca ans SiC eah oe c's ee SREY 128 
668(15)—Evidence held to make question for jury as to whether insurance company waived 
age limit specified in policy. Wells v. Inter Ocean Casualty Co. Bee re cae : 
668(18)—Whether insurer waived forfeiture of automobile indemnity policy for insured’s 
failure to give notice of injury with reasonable promptness held for jury. Walker v. 
New Amsterdam Casualty Co. (S. C.) ...........eesneeees coe De dele aes 8dr eadis ise 1121 
668(15)—Whether insurer’s agent waived provision that insurance should not 
= so premium was paid held for jury. Galphin v. Pioneer am ue 
ns. Co. SOP “acco ense eS sate uae Caen Meda Wren cae Keke oe Sew OeS ee eee 
668(15)—Insurer held entitled to directed verdict on life policy, where evidence showed 
policy never became effctive, because there was no binding waiver of pevisin requiring 
= ey during insured’s good health. Inter-Southern ife Ins. ‘Oo. Vv. 
c 


ek Ds al ok ig FA 5a kee CURD SURE Ot CVE OTHE TENG Se oOo pew A TENE 
§ 669. INSTRUCTIONS. 
- The contract. 
669(2)—Instruction that agreement between insured and insurer’s soliciting agent in settle- 
ment for premium constituted payment of premium within provision requiring 


‘ 1 ayment 
before olicy became effective held erroneous. Inter-Southern Life Ins. Co. v. McElroy. 3 
669(2)—Instruction words “sound condition’ in accident policy renewal clause meant absence 


of disease or injury tending to shorten life held erroneous. Fidelity & Casualty Co. 
OE Oe ies | ee REE, MD D5 axa Seah lea serch HES WES SEA OO EEE ete 143 
(3). Cancellation of policy. 


669(3)—In action on fire policy, instruction permitting finding that plaintiff agreed to cancella- 


tion of policy held justified by evidence. Triangle Clothing Mfg. Co., v. Victory Ins. 
miss: he Philadelphia. (Mo.) 


AG Wake Riva ae o naa da OM Rabies Cuan Raa aeons Ne 816 
(6). — Fraud or misrepresentations in general. 
669(6)—Ten year old insured could not have made misrepresentationos wrongfully and 
Knowingly with intent to deceive, and instructions on that assumption were erroneous. 
Wilbon v. Washington Fidelity National Ins. Co. (Ark.) ..............cceceecccees 2 
669(6)—Whether insurance broker’s alleged dual agency, concealed from insurer, constituted 
raud relieving insurer from liability to insured on fire policy, was jury question. Smith 
¥, Sue aeeee mecnanl Pine Fras Co, CMO en icc bos oss ec eed cbebcuckoeuedn 388 
669(6)—Refusal of points in action on fire policy, as to concealment or attempt to conceal 
material information, held not error when court charged substance. Great American 
ins. 0, OF NeW work ¥. Money & Berser Co. CU Ss). ooais cco sk awd kk wks bene ce 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Instruction that insurer had waived its right to declare policy of sprinkler insurance 
void by reason of material part of building having fallen held not erroneous. Mangels- 
dorf v. Pennsylvania Fire Ins. Co. (Mo.) ........... Ree ais eal ol Sar aria ta ies Sia anne ay 382 


669(9)—Instruction that, if policy was delivered to insured while in bad health, then policy 
was void, unless insurer’s agent knew of sickness, in which case agent’s knowledge 
oS — to insurer, held proper under evidence. Galphin v. Pioneer Life Ins. 
0. eae Gbisa ni gies hese esas, Bares ootue SALA Meso Shanti sas lnetlnien cain awe re Se Le ne Walbt e bee ee 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on accident policy, instruction respecting previous hernia held not erroneous 
for not stating recovery barred if earlier hernia had healed. Brown v. New York In- 
IE EE ED oko se hee a ROR Ce Reieeeaa c haa enrl ase eeeeeeaaes 432 
(11). Death of or injury to person insured and cause thereof. s f , 
669(11)—Instruction to consider vehicle “passenger automobile” within accident policy if 
customarily used for carriage of insufed held proper under evidence. Poncino v. Sierra 
CON See er SE Ca CED ones ccanadecn sans Vasmond adi cncanivad a snpmanaaste 164 
669(11)—Instruction allowing recovery on accident policy, notwithstanding prior existence 
of gastric ulcer, if injury was result of accident as sole moving and active cause di- 
rectly producing injury, held proper. Langeberg v. Interstate Business Men’s Acc. 
OST. OE Chee ee, Bc ea RD. isisie 25, cena koi coecenk Eas Was <a Rekinws Saison 1268 
(12). Extent of loss and liability of insurer. 
669(12)—In action on fire policy, instruction, as to what constitutes ‘total loss’ held proper. 
St. Paul Fire & Marine Ins. Co. v. Green. (Ark.) ... a thsi it x akin a eink attoene 
669(12)—-In action on fire policy, instructions held to submit defendant’s theory that 
plaintiff’s voluntary action in tearing down remainder of building could not be con- 
sidered in determining loss. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo.) ..........-- 1239 
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(13). Notice, proofs, and adjustment of loss. 
669(13)—Refusing instruction that if appraisers considered tornado damage to terrace steps 
insurer should have verdict held proper under evidence. Griebel v. Niagara Fire’ Ins. 


670—Finding in action on burglary policy, regarding insured’s residence, held to support 
judgment for insurer. Finding in action on burglary policy, that it was untrue that 
persons committing theft were unknown to insured, held to support judgment for insurer. 
Kohner v. National Surety Co. (Cal.) 

670—Facts found held not to support finding that insurer, through acts of adjuster, waived 
delay in filing proof of loss under hail and tornado policy. Hollich v. Globe & Rutgers 
Fire Ins. Co. (Mass.) 1 

670—Verdict that insured was totally disabled until July 14, and that partial disability began 
July 16, was manifest clerical error. Finding that insured submitted all proofs required 
meant that additional proofs were unnecessary after insured’s denial of liability, where 
waiver was specially pleaded by insured. Federal Surety Co. v. Smith (Tex.) ... 

670—That findings in action on automobile indemnity policy failed to state insured owned 
automobile when accident occurred was immaterial, insurance being against damages from 
“use.” Finding that insured in automobile indemnity policy became “‘obligated” for 
attorney’s fees in defending damage action sustained recovery thereof against insurer, 
evita ye absence of finding of payment. Pontious v. American Motorists’ Ins. 
0. fs 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Attorneys employed by authorized directors of Russian insurance company, performing 
valuable services in contesting liquidation proceedings, held entitled to fees. That attor- 
neys employed by Russian insurance company were unsuccessful in opposing liquidation 
proceedings would not defeat claim for services on quantum meruit. Attorney’s fees for 
services for opposing liquidation of insurance company at rate of $40 per hour and $20 
per hour for assistants held authorized. People, Beha v. Second Russian Ins. Co. (N. Y.) 

675—Without fraud, willful negligence, or malice, costs of litigation or counsel fees cannot 
be recovered. Attorney’s application for lien on judgment does not bind defendant 
to payment of ane amount of attorney’s fees. Defendant, not tendering full 
amount of judgment on fire policy and requiring plaintiff to defend motion for subroga- 
tion to plaintiff’s securities, should pay costs and reasonable attorney’s fees incurred 
in defending motion. Allen v. General Ins. Co. of America. (U. S.) 1 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 679. CONSTRUCTION AND OPERATION. . i ‘ 

679—Statutory provision that representations of application shall be part consideration for 
issuance of policy or certificate had no application to reinsuring company which took 
over liabilities of assessment company. Good-faith statements of insured as to health, 
even if untrue, did not affect policy issued by reinsuring company, which assumed lia- 
bilities of assessment company. Reinsurer, assuming liabilities of assessment company, 
could not make issuance of new policy to insured on cancellation of old dependent on 
his express warranty of good health. As to reinsurer’s liability under life policy, it 
was immaterial whether new policy, issued in lieu of certificate in assessment company, 
was valid or not. Unionaid Life Ins. Co. v. Munford (Ark.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. ; 

686—In action on reinsurance policy, defendant’s averment of facts to negative or reduce 
plaintiff’s liability to injured persons held proper where defendant was denied right to 
“> _— Fidelity & Goouaity Co. v. Employers Liability Assur. Corp. Ltd. 
(N. - ; +. 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 693. CONSTITUTIONS AND BY-LAWS. ; 

693—Vote to amend benefit society’s by-laws, respecting suspension of members, held abro- 
gated by a adoption of new by-laws. Any uncertainty as to meaning of vote 
to amend benefit society’s by-laws, respecting suspension of members, must be resolved 
in member’s favor. Comley v. St. Laszlo Hungarian Roman & Greek Catholic Sick Benefit 
Society of Bridgeport, Inc. (Conn.) 
694. MEMBERSHIP. 

(1). In general. 

694(1)—Mutual insurance association obligated members to pay $2 to association on death 
of any member in order to pay beneficiary, and on death of member $2 assessment was 
paid to treasurer of association, who remitted proceeds to beneficiary in Germany by for- 
warding German marks. Marks decreased in value, and payment therein was rejected 
by beneficiary who sued to recover proceeds of policy. Beneficiary claimed members of 
association were liable for acts of treasurer in_ negligently transmitting proceeds in 
marks, but members claim that they had fully discharged obligation entered into with 
deceased member. Rees v. MacGregor. (Ohio) 

(2). Expulsion or suspension. 

694(2)—Member not suspended from benefit society by three-fourths vote of members at 

meeting thereof, as required by by-laws, held not lawfully suspended. Comley v. St. 


oe Hungarian Roman & Greek Catholic Sick Benefit Society of Bridgeport, Inc. 
onn. 


3). Recourse of members to courts. 
694(3)—Individual member of fraternal benefit society could not maintain action against 
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society or its officers for exceeding corporate powers or mismanagement. Reising v. 
Fraternal Aid Union. (Kan.) 

§ 695. OFFICERS AND AGENTS. 

695—Local officers of fraternal benefit society cannot waive provisions of constitution and 
laws, though supreme officers may. Huggins v. Sovereign Camp, W. O. W. (Ala.).... 

§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

697—Title to fund raised by subordinate group which, though affiliated with larger association, 
collected and held fund for its own benefit, was in group collecting it. If fund collected 
by group affiliated with larger association is held on trust, cestuis are group members 
or those designated by by-laws. Where fund collected by subordinate group affiliated 
with larger association was held in trust for collecting group, it could demand convey- 
ance. Group seceding from voluntary association held entitled to -fund collected by 
group notwithstanding by-law forfeiting property on secession. Property of subordinate 
group, though affiliated with unincorporated voluntary association, may belong exclusively 
to group if collected from members thereof and held for their uses. Decision considera- 
tion determining whether property belongs to association or affiliated group is whether 
group collected property for itself or as administrative organ of association. Donovan 
v. Danielson (Mass.) 

§ 700. INSOLVENCY AND DISSOLUTION. 

§ 705. CONSOLIDATION. 

705—In suit on life insurance policy, question whether insured had notice of clause in merger 
contract limiting insurer’s liability held for jury. Rule that contract must be taken ‘with ° 
its burdens as well as advantages held not applicable to limitation of liability in insur- 
ance merger contract, in absence of notice to insured. Provision in insurance merger 
contract limiting liability of company, held to defense to action on policy, in absence 
of notice to insured of such provision. Hall v. American Ins. Union (Mo.) 


(B) THE CONTRACT IN GENERAL. 


§ 712. WHAT LAW GOVERNS. 

712—Under benefit certificate made in state, rights of parties must be settled under laws of 
state, Supreme Tent of the Knights of the Maccabees of the World v. Dupriest. (Ky.) .. 

§ 715. APPLICATION AS PART OF CONTRACT. 

715—Statute requiring attachment of application to insurance policy became part of benefit 
certificate. Rights of member if beneficiary society became fixed on issuance of certi- 
ficate, and were not taken away by amendment, making statute requiring attachment of 
application to certificate inapplicable to beneficiary societies. Supreme Tent of the 
Knights of the Maccabees of the World v. Dupriest. (Ky.) 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. a. 

718—Benefit certificate required insured to comply with laws of association attached to 
certificate. Unattached by-laws may be examined to determine obligation of insurer, but 
not to determine obligation of insured. Supreme Tent of the Knights of the Maccabees 
of the World v. Dupriest. (Ky.) 

$ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(3). Relating to rate of assessment. 

719(3)—Right of holder of fraternal certificate to old age benefits held not “‘vested” on his 
attaining age of 70, under provisions of certificate; “‘vested right.” Necessity for schedule 
rates adopted by fraternal insurance organization determines reasonableness of rates. 
Increased rates of fraternal insurance organization would be presumed to be reasonable 
unless no necessity existed for increase in rates. By-laws of fraternal insurance asso- 
ciation held not to require that rates then in force should thereafter remain same. Sover- 
eign Camp, W. O. W. v. Cousins. (Tex.) 


§ 723. MISREPRESENTATION, FRAUD OR BREACH OF WARRANTY. 
(2). Effect of misrepresentations defined and distinguished. 

723(2)—Falsity of answers in application for benefit certificate invalidated certificate, in 
absence of explanation or testimony in respect thereto. Jaklevic v. Supreme Lodge of the 
Fraternal Brotherhood. (Kan.) ..... 

723(2)—False statements in girl’s application for fraternal insurance concerning absence 
of illness and hospital record and concerning residence at home, unless waived prevented 
recovery on benefit certificate; benefit association denying liability on certificate on sole 
ground that assured had died as result of abortion waived falsity of statements in ap- 
plication. Mohr v. Women’s Benefit Assn. of the Maccabees. (Kan.) 

. ee 7 to medical attendance. 

723(6)—Insurer was boun y negative answer written by examinin hysician relative 
to whether applicant had Conenieal physician during last five ears. "Sleesiee answer 
as to treatments for disease by applicant for fraternal benefit insurance was breach 
of warranty voiding contract under evidence. Reece v. Supreme Lodge, K. P. (Mo.) 


§ 730%. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 

730%—Insured could recover where insurer repudiated contract pending appeal from_ ex- 
pulsion from brotherhood, though complaint did not disclose decision of appeal. Where 
insurance association repudiated contract pending insured’s appeal from expulsion from 
brotherhood, he could recover without showing he was unjustly expelled. Locomotive 
Engineers Mutual Life & Accident Ins. Co. v. Nutting (Ind.) 

§ 731. NATURE AND GROUNDS OF OBLIGATION. 

731—Sixty year old benefit society member not delinquent in paying dues for 15 years held 
tou) from paying endowment dues. Grand ae ra P. of Oklahoma v. Aa 

a. 
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5). Statements as to health. 
732(5)—False statements in girl’s application for fraternal insurance concerning absence of 
illness and hospital record and concerning residence at home, unless waived prevented 
recovery on benefit certificate; benefit association denying liability on certificate on sole 
ground that assured had died as result of abortion waived falsity of statements in ap- 
plication. Mohr v. Women’s Benefit Assn. of the Maccabees. (Kan.) 
6). Statements as to medical statements. 
732(6)—False statements in girl’s application for fraternal insurance concerning absence 
of illness and hospital record and concerning residence at home, unless waived prevented 
recovery on benefit certificate; benefit association denying liability on certificate on sole 
ground that assured had died as result of abortion waived falsity of statements in ap- 
plication. Mohr v. Women’s Benefit Assn. of the Maccabees. (Kan.) 
(C) DUES AND ASSESSMENTS. 


§ 735. AMOUNT OF ASSESSMENT 

735—Insurance association member, transferring from term to life plan, held not subject to 
increased rates for members not transferred to another plan. The Maccabees v. 
shall (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 
747—That insurance contract contained provision insured should continue to be member of 


brotherhood did not convert contract into one for term insurance. Locomotive Engineers 
Mutual Life & Accident Ins. Co. v. Nutting (Ind.) 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS GROUNDS OF FORFEITURE IN GENERAL. 

750—Holder of certificate in fraternal insurance association forfeited old age benefit by refus- 
ing to pay increased rates. Sovereign Camp, W. O. W. v. Cousins (Tex.) 


§ 750. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
750—That contract could be forfeited for failure to pay assessment did not change contract 


from one of insurance for life to term policy. Locomotive Engineers Mutual Life & 
Accident Ins. Co. v. Nutting (Ind.) 


7A URE SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEI- 
(1). In general. 
753(1)—Fraternal insurance association held not estopped from denying liability for non- 
payment of increased rates, notwithstanding clerk of local chapter had accepted old 
rates from holder of certificate. Sovereign Camp, W. W. v. Cousins (Tex.) 
(2). Person to whom payment may be made. 
753(2)—Premium payment to secretary of subordinate lodge of fraternal benefit association 
held sufficient; secretary being representative of Grand Lodge. Williams v. Most 
Worshipful St. John’s Grand Lodge of Ancient Free and Accepted Masons for the State 
of Louisiana. (La.) 
753(2)—Local lodge’s failure to send to grand lodge member’s ‘sick benefit ‘retained to pay 


his grand lodge dues held not to work forfeiture of insurance. Grand Lodge, K. P. 
of Oklahoma v. Aaron (Okla.) 


Ss 25. ag Natal a AFFECTING RIGHT OF FORFEITURE. 
(1). n_ genera 
755(1)—Fraternal insurer’s sending blank for proof of death at beneficiary’s request held 
not to waive forfeiture for nonpayment of premium, absent proof of knowledge of 
facts. Cooper v. Sovereign Camp, W. O. W. (N. M.) 
(4). Custom and course of dealing. 
755(4)—Association’s continued acceptance of dues after due dates from member held pre- 
cluded from refusing to pay death benefit on theory member was not in continuous 
good standing. Syz et al .v. Milk Wagon Drivers’ Union, Local 603. (Mo.) 
(5). Effect of provisions as to reinstatement. 
association is not estopped to deny member's suspension by negotia- 
tions recognizing right to reinstate, without notice that other conditions of reinstatement 
cannot be complied with. Sovereign Camp, W. O. W. v. Cox (Ala.) 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture, 
756(1)—Failure of member of fraternal benefit order to pay monthly dues worked automatic 
suspension where constitution and by-laws, made part of contract of insurance, so pro- 
vided. Sovereign Camp, W. O. W. v. Cox (Ala.) 
§ 758. REINSTATEMENT. 


§ 761. HEALTH AND CONDITION OF INSURED. 

761—Under constitution and by-laws of mutual benefit association permitting reinstatement 
if in good health by paying dues, member must be in good health when ae is 
received at proper office. Sovereign Camp, W. O. W. v. Cox. (Ala.) 

§ 763. WAIVER OF OBJECTION. 

763—Mutual benefit association held not to waive provision requiring good health as con- 
dition to reinstatement by receipt of past due assessment, without notice of insured’s 
illness and death. Mutual benefit association sending member postcard which merely 
stated monthly dues were due and unpaid was not thereby estopped to claim_attempted 
reinstatement was ineffectual because insured was not in good health. Receipt by 
mutual benefit association of dues paid for reinstatement after insured’s death did not 
retroactively revive void certificate. Sovereign Camp, W. O. W. v. Cox. (Ala.) : 

763—Mutual benefit society retaining back dues until after notice of death of member waived 
by-law requirement of physician’s eertificate. Woodmen of Union v. Warner (Miss.) 
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(E) BENEFICIARIES AND BENEFITS. 
§ 767. INSURABLE INTEREST OF BENEFICIARY. 
767—Policy was void as to beneficiary named therein not having insurable interest in life 
of insured. Jaklevic v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 
& 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 769. —— IN GENERAL, 
769—Ineligibility of assignee of benefit certificate to be made beneficiary thereunder could 
only be raised by insurer association; insurer association paying proceeds of benefit 
certificate to attorneys of adverse claimants to await judicial determination of rights 
waived elegibility of assignee as_ beneficiary. Baldwin et al. v. Wheat et al. (Ga.) 
769—Member of fraternal benefit society can designate as beneficiary only persons within 
class designated by statute and constitution and laws of society neither member nor 
beneficial society can by agreement divert proceeds of certificate to one out- 
side classes provided for by statute. Coffmen v. Security Benefit Ass’n.. (Kan.) .....1160 
769—By-laws of benefit association regarding permitted class of beneficiaries and manner of 
designating beneficiary could be waived. Cole et al. v. Kazim Temple Ben. Assn. 
et al. (Va.) . 
§ 770. — Statutory provisions. 
770—Fraternal benefit society incorporated in another state and authorized to do business 
within state was not limited by state law in respect to qualified beneficiary. ‘Thomas 
v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 7 Be aed ; 
770—Member of fraternal benefit society can designate as beneficiary only persons within 
classes designated by statute and constitution and laws of society; neither member or 
beneficial society can by agreement divert proceds of benefit to one outside classes 
provided for by statute. Agreement for payment of benefits under certificate of fra- 
ternal benefit society to one not within classes designated by statute is unenforceable. 
Legally appointed beneficiary has a vested interest in the benefit certificate of fraternal 
benefit society could challenge agreement for illegal diversion to member’s brother-in-law, 
Coffman v. Security Benefit Ass'n. (Kan.) 
§ 772. DESIGNATION OF BENEFICIARY. 
§ 773. —— IN GENERAL. 
773—Benefit association waived requirements regarding designating beneficiary, etc., by pay- 
ing over fund to insured administrators. By-laws of benefit association regarding 
permitted class of beneficiaries and manner of designating beneficiary could be waived. 
Cole et al. v. Kazim Temple Ben. Ass’n. et al . (Va.) 
775. —— BY WILL. sb eal =p Grates vb cece 
75—Where benefit association member’s wife died before he did and he designated step- 
daughter as beneficiary by will, she was entitled to benefit fund by virtue of appoint- 
ment by will. Cole et al. v. Kazim Temple Ben. Ass'n. et al. (Va.) 
§ 777. INVALID OR INEFFECTIVE DESIGNATION, 
777—Beneficiary certificate was not void because of fact that disqualified beneficiary was 
named therein. Thomas v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) .. 729 
§ 779. CHANGE OF BENEFICIARY. 
§ 780. —— RIGHT TO CHANGE IN GENERAL, 
780—-Assignment of benefit certificate by husband and wife to secure husband’s creditor held 
not void, as made by wife to secure indebtedness of husband; wife’s joining in assign- 
ment of benefit certificate in which she was mere volunteer beneficiary held not trans- 
fer of wife’s property in payment of husband’s debt. Baldwin et al. v. Wheat et al. 
(Ga.) . 
§ 782 
782—-Beneficiary, in certificate issued by mutual benefit association, had no vested interest 
therein prior to death of member; beneficiary, in certificate issued by mutual benefit 
association, had only expectancy insufficient to prevent member from substituting another 
beneficiary; member holding certificate in mutual benefit association can change bene- 
ficiary without consent of original beneficiary, subject to limitations imposed by statute, 
articles of incorporation, or certificates. Baldwin et al. v. Wheat et al. (Ga.) 
§ 783. —— VESTED INTEREST OF BENEFICIARY. 
783—Beneficiary, in certificate issued by mutual benefit association, had no vested interest 
therein prior to death of member; beneficiary, in certificate issued by mutual benefit 
association, had only expectancy insufficient to prevent member from substituting an- 
other beneficiary; member holding certificate in mutual benefit association can change 
beneficiary without consent of original beneficiary, subject to limitations imposed_ by 
statute, articles of incorporation, or certificates. Baldwin et al. v. Wheat et al. (Ga.) 
§ 784. — MODE OF CHANGING DESIGNATION. 
(1). In general. : ; 
784(1)—Mutual benefit association may make reasonable regulations for changing beneficiary 
in benefit certificate binding on member; regulations for changing beneficiary imposed 
by mutual benefit association are for association’s protection 
association. Baldwin et al. v. Wheat et al. (Ga.) 
(6). Who may make objections. 
784(6)—Mutual benefit association may make reasonable regulations for changing beneficiary 
in benefit certificate binding on member; regulations for changing beneficiary imposed 
by mutual benefit association are for association’s protection and may be waived by 
association. Baldwin et al. v. Wheat et al. (Ga.) = 
(7). Estoppel and waiver as to mode of change. : : 
784(7)—Mutual benefit association may make reasonable regulations for changing bene- 
ficiary in benefit certificate binding on member; regulations for changing beneficiary 
imposed by mutual benefit. association are for association’s protection and may be 
waived by association. Baldwin et al. v. Wheat et al. (Ga.) 
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§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Benefit certificate requiring payment of monthly assessment on each life member not 
exceeding $2,000 obligated to pay monthly assessment times number of members with 
maximum of $2.000. Supreme Tent of the Knights of the Maccabees of the World v. 
Dupriest. (Ky.) , 967 
§ 793. RIGHTS OF BENEFICI 
793—Grandchildren of deceased member held not entitled to relief benefits payable, under 
constitution of fraternal association, to “‘children.”” Deceased member’s widowed sis- 
ters held “unmarried” within constitution of fraternal association giving them prece- 
dence, as regards relief benefits, over strangers who attended deceased during last ill- 
ness. Smith et al. v. Grand High Court of Jericho of Texas. (Texas.) 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 
796—Father of minor beneficiary under life insurance certificate who qualified as tutor was 
entitled to recover thereunder, though policy made amount payable to another as tutor. 
Richardson v. Grand Council of the Union Home Protection Society of La. (a.) .... 44 
§ 815. PLEADING. 
(3). Reply. . 
815(3)—Replication of beneficiary suing on life policy to insurer’s plea that insured was 
suspended held demurrable for not showing insured’s assessments were paid, as required 
by constitution and laws of fraternal benefit society. Replication of beneficiary suing 
on life policy that beneficiary informed insurer of insured’s death, answering insurer’s 
plea that no proof of death while in good standing was made, held not demurrable. 
Huggins v. Sovereign Camp, W. O. W. (Ala.) 
(F) ACTIONS FOR BENEFITS. 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Mutual benefit association was presumed to have received and retained money paid 
for insured’s reinstatement in_accordance with provisions permitting reinstatement. Sow 
ereign Camp, W. O. W. v. Cox. (Ala.) 
817(1)—-Person claiming waiver of forfeiture for nonpayment of dues under fraternal bene 
fit policy declaring such forfeiture has burden of proof. Cooper v. Sovereign Camp, 
W. O. W. (N. M.) 
817(1)—Deceased member’s gran 
allegedly wrongfully paid to surviving husband, had to establjsh cause of action in 
themselves. Smith et al. v. Grand High Court of Jericho of Texas. (Texas.) 
§ 819 WEIGHT AND SUFFICIENCY. 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence in action on beneficiary certificate justified finding that dues and assess- 
ments had been paid. Thomas v. Supreme Lodge of the Fraternal Brotherhood. (Kan.) 729 
819(2)—Prima facie case by introduction of policy and proofs of death was disproved by 
o> digciesing breach of warranty on part of insured. Reece v. Supreme Lodge, 





